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(6  Halat)  19,  80;  (1  Sax.,  7  Halat)  81;  (1  Gr.,  1  Sax.,  7  Halat)  88; 
(1  Sax.,  1  Gr.)  83;  (1, 2Gr.)  86;  (2  Gr.)  87;  (3Gr.)  88,  89;  (2Gr.  Ch.> 
29;  (1  Harr.,  3Ghr.  Ch.)  81;  (1  Harr.,  1  Gr.  Ch.)  88;  (2  Hair.,  1  Gr.  Ch.> 
84;  (1  Gr.  Ch.,  2,  3  Harr.)  36;  (3  Harr.)  87;  (3  Gr.  Ch.,  1  Spencer,  3, 
4  Hanr.)  88;  (1  Spencer,  3  Gr.  Ch.)  40;  (3  Gr.  Ch.)  41;  (1  Spencer,  3 Gr. 
Oh.,  1  HalBt  Ch.)48;  (1  Spencer,  1  Halat  Ch.)46;  (1  Zab.,  2  Halat  Ch.> 
47;  (2  Zab.,  3  Halat  Ch.)  61;  (2,3Zab.)63;  (3  Zab.,  4  Halat  Ch.)  66; 
OZab.,  1  Stock.  Ch.)  67;  (4  Zab.,  1  Stock.  Ch.)  69;  (4  Zab.)  61;  (4  Zab., 
1  Dutch.,  1,  2,  3  Stock.  Ch.)  64;  (2,  3  Stock.  CSl)  66;  (1  Dutch.)  67; 
(2  Dutch.,  3  Stock.  Ch.)  69;  (3  Dntch.,  1  Beaaley'a  Eq.)  78;  (4  Dutoh.^ 
96;  (4  Dutflih.,  2  Beaale/a  Eq.)  78;  (5  Dutoh.,  1  McCarter)  8a 


lO  SCHKDULE. 

Fiw  ToBX— (1,  2  Johiu.  Om.)  1;  (8  Johnik  Cm.,  1,  20bL  Om.,  1,  %  SGai) 

8;  (1, 2, 3  Johns.)  8;  (4^  6J6bnM.)4;  (6^  7, 8  Joli]ii.)S;  (9,  10, 11  Johns.) 
6;  (12,  13,  14  Johns.,  1,  2  Johns.  Ch.)  7;  (16,  16^  17  Johns.,  8,  4  Johns. 
Oh.)  8;  (18  Johns.,  5  Johns.  Oh.)  9;  (19  Johns.,  6  Johns.  Oh.)  10;  (20 
Johns.,  7  Johns.  Oh.)  11;  (1  Oow.)  18;  (Hop.  Oh.,  and  2  Oow.)  14;  (3»  4, 
6  Oow.)  16;  (6  Oow.)  16;  (7  Oow.)  17;  (8^  9  Oow.)  18;  (1  Paige,  1,  2 
Wend.)  19;  (2,  3  Wend.)  80;  (2  Paige^  4,  5,  6  Wend.)  81;  (2,3Paig^ 
«,  7,  8  Wend.)  88;  (3  Psige)  88,  84;  (8^  9,  10  Wend.)  84;  (4  Paige,  10^ 
11  Wend.)  86;  (4  Paige,  11,  12,  13  Wend.)  87;  (5  Paige,  13,  14  Wend.) 
88;  (6  Paige)  89;  (16^  16  Wend.)  80;  (6^  7  Paige,  17,  18  Wend.)  81; 
(7  Paige,  19,  20  Wend.)  88;  (7,  8  Paige,  21,  22  Wend.)  84;  (23,  24^  25 
Wend.,  8 Paige) 86;  (26,26Wend.,  1, 2 Hill, 9 Paige) 87;  (9 Paige,  2,3 
mi)88;  (10 Paige,  4,  6,  6  Hill)  40;  (6H]]1)41;  (7  Hill,  10,  11  Paige) 
48;  (1, 2  Denio^  11  Paige,  1  Barb.  Oh.)  43;  (1,  2  Barb.  Oh.,  3  Denio)  46; 
(4^  6  Denio,  2  Barb.  Oh.)  47;  (3  Barb.  Oh.,  6  Denio) 40;  (1,  2)  40;  (2, 3) 
61;  (3,  4)  68;  (4,  6,  6)  66;  (6,  7)  67;  (7,  8,  9)  69;  (9,  10)  61;  (11.  12) 
68;  (12,  13)  64;  (13,  14)  67;  (16,  16)  69;  (17,  18)  78:  (18,  19, 20)  76; 
(21,  22)  78;  (23,  24)  80. 
VaBiH  Oabolima— (1  Mart,  1  Hayw.,  1  TayL)  1;  (2  Hayw.,  1  Oonf.)  8; 
(1  Murph.)  8, 4;  (2  Morph.)  6;  (1, 2  Law  Rep.)  6;  (1 T.  R.)  7;  (3  MurpK, 

1  Hawks)  9;  (2  Hawks)  U;  (3  Hawks)  14;  (4  Hawks)  16;  (1  Dev.)  17; 
(2  Dev.)  18»  81;  (1  Dot.  Eq.)  18;  (3  Der.,  2  Dey.  Bq.)  88,  84;  (4  Dot., 

2  Vev,  Eq.)  86;  (4  Der.,  2  Der.  Eq.,  1  Der.  &  B.,  1  Dev.  &  B.  Eq.)  87; 
(1,  2  Dev.  &  B.,  1  Der.  &  B.  Eq.)  88^  80;  (1  Dot.  &B.  Eq.,  2  Dev.  &B.) 
81;  (3,  4  Dey.  &  B.,  2  Dev.  &  B.  Eq.)  88;  (4Dev.  &  B.,  2  Dev.  &B.  Eq.) 
84;  (1  Ired.)  86;  (1  Ired.  Eq.)  86;  (2  Ired.)  87;  (2, 3  Ired.,  2Ired.  Eq.) 
88;  (3,  4Ired.,  2, 3Ired.  Eq.)  40;  (4,  6  Ired.,  3Ired.  Eq.)48;  (6,  6  Ired. 
8,  4  Ired.  Eq.)  44;  (6,  7  Ired.,  4  Ired.  Eq.)46;  (7, 8Ired.,  4,  6Ired.  Eq.) 
47;  (8,  9  Ired.,  6  Ired.  Eq.)  49;  (9,  10,  11  Ired.,  6  Ired.  Eq.)  61;  (11 
Ired.,  7  Ired.  Eq.)  68;  (12,  13  Ired.,  8  Ired.  Eq.)  66;  (13  Ired.,  8  Ired. 
Eq.,  Bosbee  L.,  Busbee  Eq.)  67;  (Busbee  L.,  1  Jones  L.,  Busbee  Eq.,  1 
Jones  Eq.)  69;  (1,  2  Jones  L.,  1,  2  Jones  Eq.)  68;  (2  Jones  Eq.,  2,  S 
Jones  L.)  64;  (3,  4  Jones  L.,  2, 3  Jones  Eq.)  67;-  (3  Jones  Eq.,  4, 6  Jones 
L.)  69;  (5,  6  Jones  L.,  4  Jones  Eq.)  78;  (4,  6  Jones  Eq.,  7  Jones  L.)  76; 
(5^  6  Jones  Eq.,  7,  8  Jones  L.)  78;  (8  Jones  L.)  80. 

Ohio— (1)  13;  (2)  16;  (3)  17;  (4)  19,  80;  (5)  88,  84;  (6)  86,  87;  (7)  88^  80; 
(8)  31,  88;  (9)  84;  (10)  86;  (11)  87,  88;  (12)  40;  (13)  48;  (14,  15)  46; 
(16)  47;  (17)  49;  (18)  61;  (19)  68;  (20)  66;  (1,  2  Ohio  St.)  69;  (3,  4 
Ohio  St.)  68;  (4,  5  Ohio  St)  64;  (5,  6  Ohio  St)  67;  (7,  8  Ohio  St)  70; 
(8,  9)  78;  (10,  11)  78;  (12)  80. 

ORxaoN~(l)  68,  76;  (1,  2)  80. 

Pennsylvania— (1  Add.,  1,  2,  3  DalL,  1,  2  Testes)  1;  (1  Bin.,  3, 4  Yeatee)  8; 
(2  Bin.)  4;  (3,  4  Bin.)  6;  (5,  6  Bin.)  6;  (1,  2  Serg.  &  R.)  7;  (3, 4  Serg.  ft 
R.)8;  (5,  6  Serg.  &  R.)  9;  (7  Serg.  &  R.)  10;  (8,  9  Serg.  &  R.)  11;  (10 
Serg.  &  R.)  18;  (11,  12  Seig.  &  R.)  14;  (13  Serg.  &R)  16;  (14,  15^  16 
Serg.  &  R)  16;  (17  Serg.  &  R)  17;  (1  Rawle)  18;  (2  Rawle)  19;  (2 
Rawle,  1,  2  Penr.  &  W.)  81;  (3  Rawle,  2,  3  Penr.  &  W.)  88,  84;  (4 
Rawle,  1,  2  Watts)  86;  (4  Rawle,  2,  3  Watts)  87;  (5  Rawle,  4  Watts) 
88;  (1  Whart)  89;  (1,  2  Whart,  5  Watts)  80;  (6  Watts,  3  Whart)  81} 
(7Watts)88;  (4 Whart) 88;  (8, 9 Watts,  4,  5  Whart) 84;  (9, 10 Watts, 
4  Whart)  86;  (6  Whart.,  1,  2,  3  Watts  &  8.)  87;  (3  Watts  k  &)  88t 


SCHSDULB.  11 

A4«Wtfttofta)89;  (8,  6  Waiti  ft  a)  40;  (7,  ^  9  Watti  &  &)  48| 
(l.tPk.8t)44;  (2;a,4,6)46;  (5,«,7)47;  a8,M<»49;  Oail,12) 
U;  (13, 14, 16)  58;  {1%  17, 18)  65;  (18, 19, 20)  57;  (20;  21)  59;  (22)  60; 
(22,23,24)52;  (24,25)64;  (26,27)67;  (28,29)70:  (29,80^31,82)78; 
(32;  83,  84)  75;  (3S,  86,  87)  78;  (38,  89,  40,  41)  80. 

Bn>ra  IsLAHiMl)  10» 86, 51,  58;  (2)55,57,60;  (8)68;  (3,4)67;  (4,0> 
70;  m  78;  (6)  75,  78;  (7)  8a 

Sovni  Oaboldia— (1,  2  Bay,  1  Dewn.  Eq.)  1;  (2  Deaan.  Eq.,  1  Brar.)  8; 
(2  BMrr.)  8;  (3  Desan.  Eq.,  2  Brer.)  4;  (8  Deiaii.  Eq.,  8  Bmv)  5; 
(4De«ui.Eq.,  3Brov.)6;  (lNoti&M.)e;  (1  Koti; & M.,  1  McCTord)  10; 
(1,  2  Mill)  18;  (2  MoCVvd)  18;  (1  Harp.  Eq.)  14;  iZ  MoCord)  15;  (1,  2 
IftiCotd  Cb.)  16;  (4  McCkird)  17;  (1  Harp.)  18;  (1  Bai.)  10;  (1,  2  BaL, 
1  Bai.  Eq.)  81;  (2  Bai,  1  Bai  Eq.,  1  Rich.  Eq.)  88;  (1  Rich.  Eq.)  84; 
(1  Hm,  1  ffinCb.)86;  (2 Hill,  1, 2ffin  CJh.)  87;  (2  HOI  Ch.)  80;  (3 Hill, 

1  Biky,  1  ROey  (?h.,  2  Hill  Ch.)  80;  (Dudley)  81;  (Rioe)  88;  (CHieves) 
84;  (1  McHnlL)  86;  (1  McMnlL  Eq.,  2  MoMulL)  87;  (2  MoMull.,  1 
SpMn  Eq.)  88;  (1  Spean,  1  Spears  Eq.)  40,  48;  (1  Rich.  Eq.,  1  Rich.) 

2  Speara)  48;  (1,  2  Rich.,  1,  2  Rich.  Eq.)  44;  (2,  4  Rich.)  45;  (2  Rich. 
■q.)  46;  (1  Strob.  Eq.,  1,  2  Stvob.)  47;  (2,  3  Strob.,  2  Strob.  Eq.)  40; 
(3;  4  Strob.,  8  Strob.  Eq.)  51;  (4,  5  Strob.,  4  Rich.,  4  Strob.  Eq.)  58; 
(3;  4  Rich.  Eq.,  4,  5,  6  Rich.)  55;  (4  Rich.  Eq.,  5  Rich.)  57;  (8,6Rioh. 
Iq.,  6  Rich.)  60;  (6,  7  Rich.  Eq.,  7,  8  Rich.)  68;  (7,  8  Rich.  Eq.,  8,  9 
BidL  L.)  64;  (9,  10  Rich.  L.)  67;  (8,  9  Rich.  Eq.,  10,  11  Rich.  L.)  70; 
(10  Rich.  Eq.,  11  Rich.  L.)  78;  (12  Rich.  L.,  11  Rich.  Eq.)  75;  (12  Rich. 
L.,  11,  12  Rich.  Eq.)  7a 

TmnaBO— (1  Ovart )  8;  (1  Oooke,  2  Orert)  5;  (3,  4,  6  Hay.)  0;  (Peck)  14; 
(H.  ft  T.  17;  (1,  2,  8  Terg.)  84;  (4,  6  Yerg.)  86;  (6,  7  Terg.)  87; 
8  Terg.)  80;  (9, 10  Terg.)  80;  (10  Terg.)  81;  (1  Meigs)  88;  (1  Humph.) 
84;  (2  Humph.)  86,  87;  (3  Humph.)  80;  (4  Humph.)  40;  (5  Humph.) 
48;  (6  Humph.)  44;  (7  Humph.)  46;  (8  Humph.)  47;  (8,  9  Humph.)  40; 
9,  10  Humph.)  51;  (10,  11  Humph.)  58;  (1  Swan)  55,  57;  (2  Swan)  58; 
(1  Sneed)  60;  (1,  2  Sneed)  68;  (2  Sneed)  64;  (3  Sneed)  65;  (3,  4  Sneed) 
67;  (4,  5  Sneed)  70;  (5  Sneed,  l,2Head)78;  (2,8Head)75;  (1  Ckdd. 
weU)7a 

TlZA»-<I)46;  (2)47;  (3)40;  (4,5)51;  (6,6)55;  (6)56;  (7,8,9)58; 
9,  10,  11)  60;  (11,  12,  13)  68;  (13,  14,  16)  65;  (16,  17,  18)  67;  (18,  19, 
20)  70;  (20, 21,  22)  78;  (22)  76;  (23, 24)  76;  (25,  25  Supp.)  78;  (26)  80. 

ViBMOinu-(l  N.  Chip.,  1  D.  C»iip.)  1;  (1,  2  Xyier)  8;  (1  D.  Chip.)  6,  18; 
(1  Aik.,  2  D.  Chip.)  16;  (2  Aik.)  16;  (1)  18;  (2)  10,  81;  (3)  81,  88;  (4) 
88,84;  (6)86;  (6)87;  (7)80;  (8)80;  (9)81;  (10)88;  (11)84;  (12)86; 
(18)87;  (14)80;  (15)40;  (16,  17)48;  (17,  18)44;  (18, 19)46;  (19)47; 
(20)  40;  (20,  21)  50;  (21,  22)  58;  (22,  23)  54;  (23)  56;  (24,  26)  58;  (25, 
96)  60;  (20,  27)  68;  (27,  28)  65;  (28,  29)  67;  (29)  70;  (30,  31)  78;  (31, 
IS)  76;  (32,  33)  78;  (33,  34)  8a 

VuonriA-Kl  Je£,  1,  2  Wash.,  1,  2  Call)  1;  (3, 4, 5  Call)  8;  (1,  2  Hen.  ft  M., 
6Cbn)8;  (4  Hen.  ft  M.,  1  Munf.)  4;  (1  Va.  Cas.,  2,  3  Muni)  5;  (4  Munf.) 
6;  (5  Muni)  7;  (6  Munf.)  8;  (1  Gilm.)  0;  (1  Rand.)  10;  (2  Rand.)  14; 
0,  4,  Band.)  15;  (5  Rand.)  16;  (6  Rand.)  18;  (1  Leigh)  10;  (2  Leigh)  81; 
PLei|^)88;  (3,  4 Leigh)  84;  (4  Leigh) 86;  (5  Leigh) 87;  (6Leigh)80t 
(7Ldgfa)aO;  (8Leig)i)81;  (9  Leigh)  88;  (10  Leigh)  84;  (11  Leigh)  86> 


13  BCHXDULS. 

(II.  ISLrii^)  87;  (1  BoK)  89»  40;  (2  Bob.)  40;  (1  Ontt)  48;  (SOntt) 
44;  (8  Ghratt)  46;  (4  Gratt)  47;  (4^  5  Grmtt)  60;  (ft,  0  Oratt)  68; 
(70ratt)  64[L  (7>  8  Ontt)  66;  (9  Gratt)  68;  (9,  10  Gratt)  60;  <11 
Grstt)  68;  (12  Gratt)  66;  (13  Gratt)  67;  (13 Gratt)  70;  (14 Gratt)  73; 
(15  Gratt)  76;  (15,  Id  Gratt)  78;  (16  Gratt)  80. 
WmooiraDf— (1  Pin.)  80,  40,  48,  44;  (2  Pin.,  1  Chaad.)  68;  (2,  8  Pin.,  2,  8 
Ghand.)  64;  (8  Pin.)  66;  (1, 2)  60;  (3)  68s  (4)  66;  (5)  68;  (8)  70;  (7)  73; 
0,  8^  9, 10)  76;  (10,  11,  12)  78;  (13,  14)  8a 
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Bn^andada.  State LotiarHdei. 8  JoneaL.  399....  334 

Erwin'a  Appeal »...PimiimMp 39  Pa.  St  535 543 

Fkhiev.  Fnutj .....Jjmi^    ettoppei...  20r.23 401 

FkjTT.  Baaoo Skmder 9  Mioh.  353 88 

Folaom  T.  Oaili Neg.  hutrmneHU. . .  5  Minn.  333 429 

Folaom ▼.  Garli. UMomdoeeupcUkm.  6Minn.420 456 

Ford y.Chioago etc  R.&0&....£ri^Ai«iyf UWia.  609 791 

Fonhnerada.  State MSemx—^rape..  ..43N.  H.  89 1.12 

Fonythy.  WeDa Tnwer 41  Pa.  St  291 617 

FoaterT.  Jnlien. Neg.mrtrumerUs.,. 24  7^.  Y.  28 320 

FraiierT.  PennaylYaniaR.R.Co..J2ai£ro(u2«. 38  Pa.  St  104 467 

FrenohT.  Hayea Mdenoe 43  N.  H.  30. 127 
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Todd  v.  Old  Colony  and  Fall  Biyeb  Bailboad  Go. 

IS  AILBH,  HJ 

AwASD  jLOAon  On  RAniiw>Ai>  Comfant  ib  Ko  Bab  to  AcnoH  AOADnt 
AvoraxR  GoMPAHT,  for  an  mjnry  oanaed  to  a  pnwimger  fhroggh  tlM 
iM^igsiioa  of  bothy  whoio  tho  awud  if  retunifld  into  oonrt^  in  oompli- 
aaea  with  the  tenm  of  tho  ■abmiwrion,  and  it  is  still  pending  there  with* 
oat  jodgment  having  been  entered  thereon,  althoagh  the  ooets  of  tho 
arbitration  were  paid  by  the  company  againet  whom  tho  award  was  made. 

Railboad  Compant  is  Liablx  to  Passenoxb,  Cabboed  Fbib  of  Ckaboi^ 
for  injnries  oanaed  by  ita  omission  to  nse  dne  and  reasonable  oare. 

Fasibiiobb  in  Railboab  Cab,  Who  Ridbb  with  his  Blbow  ob  Abm  out 
OF  WmDOW,  by  reason  of  whioh  he  sustains  an  injury,  is  guilty  of  a 
want  of  dne  care^  which  wiU  prevent  him  from  maintaining  an  action  for 


ToBT  hj  Robert  M.  Todd  to  recover  damages  for  an  injury 
fostained  by  him  while  traveling  as  a  free  passenger  upon  tho 
defendants'  road,  by  consent  of  the  superintendent  and  a  con- 
ductor. The  injury  was  caused  by  the  door  of  a  freightrcary 
which  had  been  left  standing  upon  the  track  of  the  Boston  and 
Worcester  Railroad  Corporation,  running  parallel  to  the  defend- 
ants' road,  becoming  unfastened,  swinging  around,  and  strik- 
ing the  plaintiff's  arm.  The  plaintiff  had  claimed  damages 
against  tiie  Boston  and  Worcester  Railroad  Corporation,  pre- 
vious to  instituting  this  action,  and  the  matter  was  referred  to 
arbitrators,  who  awarded  the  plaintiff  one  thousand  dollars 
and  costs.  The  award  was  returned  into  the  superior  court  of 
Suffolk  ooonty,  in  compliance  with  the  terms  of  its  submissioD, 

and  was  still  pending  there,  without  judgment  having  been 
Am.  Dsa  V0&.  Lxxx-i  m 
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entered  thereon,  although  the  costs  of  the  arbitration  were 
paid  by  the  Boston  and  Worcester  Raikoad  Company.  The 
defendants  asked  the  court  to  charge  that  the  award  operated 
as  a  bar  to  the  plaintiff's  claims  upon  the  defendants;  that  if 
the  plaintiff's  arm  or  elbow  was  out  of  the  window  of  the  car 
in  which  he  was  seated  when  it  was  struck  by  the  car  door, 
this,  of  itself,  was  such  a  want  of  due  care  on  the  part  of  the 
plaintiff  as  would  prevent  his  recovery;  and  that  if  the  plain- 
tiff was  riding  as  a  firee  passenger  at  the  time  of  his  injury, 
the  defendants  were  not  bound  to  exercise  the  same  degree  of 
care  and  diligence  towards  him  as  towards  a  passenger  who 
paid  his  fare;  but  the  juiy  were  instrucfted  that  the  award 
was  no  bar  to  this  action;  that,  although  the  plaintiff  was  rid- 
ing  without  paying  fare,  the  defendants,  under  the  circum- 
stances, were  bound  to  exercise  the  same  degree  of  care  and 
diligence  towards  him  as  if  he  had  paid  his  fare;  and  the 
court  left  it  for  the  jury  to  determine  if  they  should  find  that 
the  plaintiff's  arm  or  elbow  was  outside  of  the  car  window 
when  it  wae  struck,  whether  the  plaintiff  was  using  the  care 
incumbent  on  him  as  a  passenger.  The  plaintiff  had  a  ver- 
dict for  two  thousand  dollars,  and  the  defendants  alleged  ex- 
ceptions. 

/.  /.  Clarke^  for  the  plaintiff. 

H.  0.  Hutchins^  for  the  defendants. 

By  Court,  Bigelow,  C.  J.  1.  The  award  offered  by  the  de- 
fendants constitutes  no  bar  to  the  present  action.  It  settles 
nothing  conclusively  between  the  parties.  It  is  still  open  to 
revision  by  the  court  to  which  it  was  returned,  and  may  be  set 
aside  or  adjudged  void  for  any  good  cause.  It  can  have  no 
greater  effect  than  a  verdict  of  a  jury.  It  operates  neither  as 
a  satisfaction  nor  as  a  judgment.  Assuming,  without  decid- 
ing, that  a  judgment  for  a  personal  injury  against  one  of  two 
joint  tort-feasors  would  be  a  bar  to  an  action  against  the  other, 
there  is  no  good  reason  for  the  position  that  the  pendency  of 
an  action  against  one  should  operate  as  a  bar  to  the  mainte- 
nance by  the  party  injured  of  a  separate  action  against  the 
other.  The  rule  is  well  settled  that  co-trespassers  are  jointly 
and  severally  liable,  and  that  separate  actions  may  be  main- 
tained against  them  for  their  wrongful  acts.  Until  a  judg- 
ment against  one  has  been  obtained,  it  is  uncertain  whether 
the  party  injured  will  be  able  to  maintain  more  than  one 
action.    Clearly,  it  is  no  defense  to  show  that  another  person 


Oct  1861.]    Todd  v.  Old  Colony  etc.  R.  R.  Co.  61 

committed  the  alleged  wrongful  acts  in  company  with  the  de- 
fendant. It  is  difficulty  therefore,  to  see  how  his  liahility  is 
affected  hj  the  fiiot  that  his  co-trespasser  is  sued  for  the  same 
act  in  another  action.  The  dictum  of  Lord  Ellenborough  in 
Bayce  v.  Dotiglas^  1  Camp.  60,  cited  in  1  Ch.  PL,  6th  Am.  ed., 
101,  is  not  supported  by  the  authorities,  and  is  denied  to  be  a 
oorrect  statement  of  the  law  in  Henry  v.  Ooldneyj  15  Mee.  dc 
W.  498;  see  also  Broome  v.  WootoUj  Yely.,  Am.  ed.,  67,  note; 
Living9ton  v.  Bishopj  1  Johns.  290  [3  Am.  Dec.  880];  Camp' 
beU  V.  Phelpsy  1  Pick.  62  [11  Am.  Dec.  139];  Hyde  y.  Noble^ 
18  N.  H.  494  [38  Am.  Dec.  608].  Nor  can  it  make  any  differ- 
ence as  to  the  effect  of  the  award  that  the  costs  of  the  reference 
were  paid  by  the  Boston  and  Worcester  Railroad  Corporation. 
Such  payment  cannot  be  regarded  as  a  part  performance  of 
the  award.  It  was  only  a  preliminary  step,  by  which  the  cor- 
poration obtained  possession  of  it  from  the  arbitrators  for  the 
purpose  of  returning  it  into  court.  The  validity  of  the  award 
and  the  rights  of  the  plaintiff  under  it  were  wholly  unaffected^ 
by  this  act  of  the  corporation;  a  fortiori  it  can  have  no  effect^ 
to  bar  the  plaintiff  from  maintaining  this  action. 

2.  The  instruction  which  the  defendants  asked  concerning: 
the  degree  of  care  and  diligence  which  they  were  bound  U> 
exercise  towards  the  plaintiff  was  rightly  refused.  If  it  be  true 
that  in  certain  cases  a  distinction  is  to  be  made  as  to  the 
relative  duty  of  carriers  of  passengers  towards  those  who  pay 
for  their  transportation  and  those  who  are  carried  gratuitously, 
it  does  not  appear  that  the  facts  proved  at  the  trial  of  this  case^ 
rendered  it  material  to  call  the  attention  of  the  jury  to  it. 
The  defendants,  having  undertaken  to  transport  the  plaintiff  in 
their  cars,  were  bound  to  the  use  of  due  and  reasonable  care 
hi  performing  a  duty  which  they  had  voluntarily  assumed; 
and  if^  by  omitting  to  take  such  precautions  as  were  necessary 
an^  proper  to  prevent  a  person  exercising  due  care  from  re- 
ceiving an  injury,  the  plaintiff  was  injured,  he  is  entitled  to 
recover  compensation  therefor:  Philadelphia  &  Reading  R,  R. 
V.  Derby  J 14  How.  483;  Steamboat  New  World  v.  Kingj  16  Id. 
469;  Redfield  on  Railways,  329. 

8.  The  only  error  in  the  instructions  of  the  court  related  to 
that  part  of  the  case  which  involved  an  inquiry  into  the  posi- 
tion of  the  plaintiff's  arm  at  the  time  of  the  accident.  If  he 
was  then  riding  in  the  car  with  his  elbow  or  arm  projectiDg 
out  of  the  window,  by  reason  of  which  he  sustained  an  injury, 
he  was  guilty  of  a  want  of  due  care,  which  would  prevent  him 
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from  maintaining  his  action.  Looking  at  the  mode  in  which 
railroads  are  constructed,  with  posts  and  barriers  which  are 
placed  very  near  to  the  track  on  which  the  cars  are  to  pass, 
tbe  rapid  rate  at  which  trains  move,  the  manner  in  which  cars 
are  made,  with  seats  to  accommodate  passengers  so  as  to  avoid 
any  exposure  of  the  body  or  limbs  to  outward  objects  in  pass* 
ing,  we  can  see  no  ground  on  which  it  can  be  contended  that 
a  person  in  traveling  on  a  railroad  is  exercising  reasonable 
care  in  placing  his  arm  in  such  a  position  that  it  protrudes 
from  a  window,  and  may  come  in  contact  with  external  ob- 
structions. Certainly,  if  it  is  a  want  of  due  care  to  attempt  to 
leave  a  car  when  the  train  is  in  motion,  although  going  at  a 
slow  rate  of  speed,  as  has  been  heretofore  determined  by  this 
court,  it  is  no  less  a  want  of  proper  care  to  ride  in  a  car  with 
an  arm  or  leg  exposed  to  collision  against  passing  trains 
or  the  necessary  obstructions  on  the  sides  of  the  track.  Nor 
was  it  the  province  of  the  jury  to  determine,  as  a  matter  of 
bet,  whether  the  plaintiff  used  due  and  reasonable  care,  if 
it  was  proved  that  his  arm,  or  a  portion  of  it,  was  outside  of 

'the  window  at  the  time  of  the  accident.  If  there  was  no  dis- 
pute or  controversy  about  this  fact,  and  the  position  of  his  arm 
was  the  cause  of  or  contributed  to  the  accident,  the  plaintiff 

'  failed  to  prove  an  essential  element  to  the  maintenanoe  of  his 

'  action.  In  such  a  state  of  the  evidence,  it  was  the  duty  of  the 

'  court  to  decide  on  its  legal  effect,  and  to  say  to  the  jury  that 
the  plaintiff  had  failed  to  make  out  his  case:  Iaacos  v.  New 
Bedford  and  TaunUm  Bailroad^  6  Gray,  64  [66  Am.  Dec.  406]; 

"Oavett  V.  MancJieeter  and  Lawrence  Railroad^  16  Id.  601  [77 
Am.  Dec.  422] ;  Oahagan  v.  BosUm  and  Lowell  EaUroadj  1  Allen, 
187  [79  Am.  Dec.  724];  Cotton  v.  TFood,  8  Com.  B.,  N.  S.,  668. 
We  are  therefore  of  opinion  that  the  defendants  were  entitied 
to  a  more  explicit  instruction  in  answer  to  their  second  prayer 
than  was  given  by  the  court,  and  that  on  this  ground  jthe 

verdict  rendered  in  favor  of  the  plaintiff  must  be  set  aside, 

>and  a  new  trial  granted. 

JVDOMX29T  AOAnrST  OnS  JoniT  TORT-rXASOB,  WlimniT  SATISlAOnON,  DOKt 

SOT  Bar  Aotiok  aqaixvt  AivaniKR:  EOioU  t.  ^oycien,  104  Man.  IS^  refer* 
•ring  to  the  principal  caae;  and  eee  aleo  note  to  Kirkwood  t.  MUkrp  73  Am. 
Dec  145,  146. 

CaRRIZR  of   PA88IKQKR8  18    LlABLB  FOR   IkJUBUB  TO   FrXR   TjUmMBQEM 

-TflRouQH  Kboligxmcx:  OiUemooier  ▼.  Madimn  tic  R.  B,  Ck,  61  Am.  Deo.  101| 
NoU4m  ▼.  ITeKem  J2.  it.,  69  Id.  628;  WaMmmr.  NatktOkm.  R.  M.,  75  11 
7S1 
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KiouoKfCB,  wHiTHKK  QuESTiO!!  OF  Law  OR  Fact:  See  Herring  t.  Wt^ 
wtmffUm  €lc  H.  i?.,  51  Am.  Deo.  305;  Linfieid  v.  Oid  Colony  R.  B,,  57  Id.  124; 
BaUroad  Co.  ▼.  Skitmer,  Id.  654;  Tnw  y.  Vermont  Central  R.  R,,  58  Id.  101; 
^ernp  ▼.  Wilmington  etc  R.  R.,  64  Id.  763;  Oalena  etc  R,  R.  v.  Yarmouth,  Go 
Id.  682;  Mad  Rmer  etc  R.  R.  ▼.  Barber,  67  Id.  312;  Norris  v.  Litchfield,  69 
Id.  646;  (Mb  ▼.  CaHfomia  Steam  Nov.  Co,,  70  Id.  650;  GaveU  v.  Mancfuseter 
etc  R>  R.,  77  Id.  427-  In  an  action  for  in  juries  through  negligence,  if  the 
whole  evidence  on  wiiAch  the  plaintiff's  caee  rests  shows  that  he  was  care- 
less, the  ooort  may  rightfully  instruct  the  jury,  as  a  matter  of  law,  that  the 
action  cannot  be  maintained:  Wrigid  v.  Maiden  etc  R.  R.,  4  Allen,  290;  Todd 
▼.  Old  CoUmy  etc  R,  /?.,  7  Id.  208;  Warren  v.  Fitddmrg  R.  R,,  8  Id.  2S0; 
Meeeel  v.  Lynn  etc  R,  R,,  Id.  235;  Snow  v.  Homatonic  R.  R.,  Id.  448;  Burns 
Y,  Bo&ton  etc  R.  R.,  101  Mass.  53;  WUU  ▼.  Lynn  etc  R.  R„  129  Id.  352; 
Detroit  etc  R.  R.  ▼.  Van  Stdnlmrg,  17  Mich.  120;  and  see  IlUnoie  Central  R. 
R.  ▼.  Oreen,  81  m.  25,  all  citing  the  principal  case,  but  see  it  distinguished 
la  Borden  v.  Boeton  etc  R.  R,,  121  Id.  428.  Thus  a  passenger  who  ridee 
with  his  arm  out  of  the  window  of  a  railroad  car,  whereby  he  is  injured,  can* 
not  recover  damages  from  the  railroad  company:  IndianapoUa  etc  R,  R,  ▼. 
Ruther/ord,  29  lud.  87;  Meeeel  v.  Lynn  etc  R,  R.,  supra;  Snow  v.  Uousatonic 
R.  R.,  Id.  448^  all  citing  the  principal  case,  which  is  disapproved,  however^ 
•Q  this  point,  in  Speneer  v.  Miboauiee  etc  R.  R,,  17  Wis.  495. 


Beown  V.  Neale. 

[8  ALLBM,  74.1 

WuT  OF  Attachickmt  cannot  bx  Riohtfullt  Altered,  after  a  service 
thereof  has  been  made,  by  the  insertion  therein  of  a  direction  to  sunimon 
a  certain  person  as  trustee;  and  there  can  be  no  rightful  service  of  the 
writ  after  such  alteration. 

JUDGMINT   CBABOINa    MOSTOAOKX  OF   CHATTELS  AS   TRUSTEE,   ON   HIS  De- 

FAiTLT,  ceases  to  have  any  legal  effect,  where  the  property  is  seized  and 
sold  on  execution,  and  the  proceeds  of  the  sale  are  applied  towards  satis- 
faction thereof. 

Tort  by  James  Brown,  as  the  mortgagee  of  certain  chattels, 
against  the  defendant,  a  deputy  sheriff,  for  their  conversion. 
The  defendant  attached  the  property  on  a  writ  in  favor  of  one 
Ferguson  against  one  Locke.  The  plaintiff  subsequently  de- 
manded of  Locke  the  amount  due  upon  his  note,  secured  by 
the  mortgage,  and  thereupon  the  writ  against  Locke  was  al- 
tered by  the  insertion  of  a  direction  to  summon  the  plaintiff, 
as  his  trustee.  The  service  was  then  completed,  Locke  and 
Brown  were  defaulted,  and  an  execution  was  levied  upon  the 
property  originally  attached.  Judgment  was  rendered  for  tlie 
plaintiff,  the  damages  being  fi;ced  by  agreement  at  one  hun- 
dred dollars,  provided  the  action  could  be  maintained.  The 
defendant  appealed. 


i 
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A.  Jack9(mj  tat  the  plaintiff. 
/.  C  Parky  for  the  defendant. 

By  Court,  Metcalf,  J.  It  is  the  opinion  of  the  court  that 
Furguson's  writ,  in  his  action  against  Locke,  was  not  altered 
and  served  rightfully;  that  the  plaintiff  is  not  by  his  default 
in  that  action  estopped  from  commencing  this  suit;  and  that 
4ie  is  therefore  to  have  judgment  for  the  sum  agreed  on  by  the 
(parties. 

Had  Furguson's  writ  been  originally  a  trustee  process,  ha 
would  have  been  authorized,  by  the  revised  statutes,  chapter 
109,  section  9,  to  insert  therein  the  names  of  additional  persona 
as  trustees,  after  an  attachment  of  Locke's  property  and  before 
further  service  on  him  by  copy.  But  we  know  of  no  other 
case  in  which  a  new  party  can  be  added  to  a  writ  after  an 
attachment  thereon  has  been  made,  unless  leave  for  so  doing 
has  been  first  obtained  from  the  court  subsequently  to  the 
return  and  entry  of  the  writ. 

It  has  been  argued  for  the  defendant,  that  the  alteration  of 
the  writ  was  rightfully  made  without  leave  of  court,  under  the 
statutes  of  1844,  chapter  148,  section  2,  which  authorized  the 
attachment  of  mortgaged  goods  in  the  possession  of  the  mort- 
gagor, and  the  summoning  of  the  mortgagee  in  the  same  action, 
as  his  trustee.  But  we  cannot  perceive  any  more  reason  for  giv- 
ing such  a  construction  to  that  statute  than  to  the  statutes 
which  first  authorized  the  summoning  of  corporations,  ezecu* 
tors  and  administrators,  as  trustees:  Stats.  1832,  c.  164;  R.  S., 
c.  109,  sec.  62. 

If  FurgUBon  had  discharged  his  attachment  and  surceased 
his  suit  against  Locke,  he  might  afterwards  have  made  a 
trustee  writ  and  a  new  attachment.  And  it  would  have  been 
no  objection  to  the  validity  of  such  attachment  that  the  second 
writ  was  made  by  altering  the  first,  instead  of  making  it  on  a 
new  blank:  GUe  v.  Devensj  11  Cush.  69. 

The  writ  not  being  rightfully  altered,  there  could  be  no 
rightful  service  of  it  after  the  alteration.  If  the  court  had 
deemed  the  alteration  rightful,  it  would  have  been  necessary 
to  decide  whether  the  service,  which  was  afterwards  made 
conformed  to  the  statute  requisitions.  But  that  question  ia 
DOW  immaterial. 

There  is  no  estoppel  on  the  plaintiff  in  this  case.  Nor  would 
there  have  been  even  if  the  alteration  and  service  of  Feign* 
ton's  writ  had  been  rightfully  made.    A  judgment  chai^^ng 
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an  alleged  trustee  on  Us  de&ult,  in  the  original  action,  has 
never  been  conclusiyely  binding  on  him.  He  might  always 
ahow,  on  scire  faeiasj  that  he  was  not  chargeable.  Besides,  bj 
the  proceedings  on  the  execution  against  Locke,  the  judgment 
charging  the  plaintiff  ceased  to  have  any  legal  effect.  The 
property,  for  which  alone  he  was  sought  to  be  charged  as 
trustee,  was  seized  and  sold  on  that  execution,  and  the  pro- 
ceeds of  the  sale  were  applied  towards  satisfaction  thereof. 
Ferguson,  therefore,  could  have  no  claim  on  the  plaintiff  by 
reason  of  the  judgment  which  charged  him  as  trustee.  No 
demand  of  payment  nor  of  a  delivery  of  the  goods  was  made 
on  the  plaintiff  by  the  officer  holding  the  execution;  so  that 
if  the  mortgaged  property  had  not  been  sold,  or  if  only  a  part 
of  it  bad  been  sold,  a  writ  of  scire  f<iciaa  could  not  have  been 
maintained  against  the  plaintiff:  R.  S.,  c.  109,  sees.  29,  88. 
Again:  the  defendant  might  have  put  to  the  plaintiff  the  same 
intern^tories,  in  this  action,  which  might  have  been  put  to 
him  on  a  trustee  process  regularly  made  and  served,  and  might 
thus  have  successfully  defended  the  action,  if  the  plaintiff's 
answers  had  failed  to  show  the  validity  of  his  mortgage. 
Judgment  for  the  plaintiff  for  one  hundred  dollars. 


Wmrr  of  Attaohmxnt  gahnot  bm  Altkbxd  aitkb  Sirvics  withoat  1mt« 
«f  court;  Uray  t.  Libb^,  71  Me.  279;  Simoon  t.  Cramm^  121  Mms.  43S,  both 
«itiDg  tliA  principal  oaM. 

JunmniT  aqazs&s  GABNisaui,  Errscr  or:  See  Sesshiu  t.  SUwem,  46  Am. 
Dee.  339,  and  note  diacoasing  the  aubject;  AdamM  t.  FUtft  73  Id.  410^  and 
note  collecting  other  caaea.  The  dietvm  in  the  principal  oaae  to  the  effect 
that  the  default  of  a  troatee  waa  not  conclnaiTcly  binding  npon  him,  and  thai 
Im  could  aliraya  ahow  that  he  waa  not  chargeable,  on  sdrt/aeku,  waa  diaap- 
(ffoved  fa  Fbmagan  r.  OiOUr,  121  Maaa.  08. 


Bowman  v.  Floyd. 

[S  ALLaif,  76.1 

tiijinionoH  WILL  VOT  BS  Granted  to  Rbstrain  Use  or  Trads-mabx, 
which  conaiatB  in  part  of  the  name  of  a  former  partner  of  aome  of  the  de- 
fendanta,  and  which  waa  adopted  and  naed  by  the  partnership,  withoat 
ebjectiaii,  in  the  life-time  of  such  partner,  and  naed  by  the  defendanta 
ainoo  hia  death.  The  right  to  the  uae  of  such  trade-mark  is  aecnred  to 
the  defendanta  by  the  Maaaachnaetta  statntea. 

Isjusronoir  will  be  GaANTSD,  without  Regard  to  Lapse  or  Time,  to 
RBBntAnr  Cohtuiued  iJsb  or  Another's  Name,  in  the  deaignAtioD,  in 
whole  cr  in  ptf^  of  an  existing  partnership,  withoat  baring  obtained  the 
written  consent  of  the  peraon  if  he  be  living,  or  of  hia  legal  representa- 


Bowman  v.  Floyd.  [Masi^ 

tifw  if  h«  bo  dfliid»  M  required  hj  tiiA  HMnohiiwMi  gmmnl  it»tatei^ 
eihaptor  06^  eectioiis  1-4. 
Baoon  will  hot  bs  CovgntvxD  as  WBirrF.^  Tov^evt  to  Coincn7Bi> 
UsB  or  Ahothib'b  THame,  whan  it  is  gxven  merely  lu  Kettlemont  of  th» 
duBU  ol  exeoatort  ol  a  deoeued  pwfeDer  agumfe  eiirviTiiig  portnen,  bat 
in  wbioh  the  Utter  are  mentioiied  by  tfao  partDenhip  name^  onder  which 
tliej  oontiniMd  to  oarry  on  bonneie. 

Bill  in  equity,  filed  by  the  ezecatora  of  John  O.  Lormg,  U> 
restrain  the  use  of  his  name  by  the  defendants,  who  carried 
on  business  under  the  name  of  Jghn  G.  Loring  A  Ca  The 
fkcts  are  stated  in  the  opinion. 

8.  O.  Noihj  for  the  plainti£Qi. 
0.  E.  BetUmj  for  the  defendants. 

By  Court,  Mxbbick,  J.  The  use  of  trade-marks,  and  the 
light  to  use  the  name  of  a  third  person  not  a  partner,  as  a 
designation  in  whole  or  in  part  of  a  partnership,  are  both  now 
regulated  by  the  specifio  provisions  of  the  statute  relative  to 
those  subjects.  It  secures  the  right  to  the  exclusive  use  of 
trade-marks,  of  whatever  they  may  consist — ^whether  of  names, 
letters,  or  figures,  intended  by  manufacturers  or  vendors  to 
Indicate  that  the  articles  to  which  they  are  in  any  way  attached 
or  affixed  are  of  some  peculiar  kind,  quality,  character,  or  manu- 
fiEUSture — ^to  those  by  whom  they  have  for  that  purpose  been 
devised  or  adopted.  But  no  person  carrying  on  buBines» 
in  this  state  is  allowed  to  assume  or  to  continue  to  use  in 
such  business  the  name  of  any  other  person,  either  alone  or  in 
connection  with  his  own  or  any  other  name  or  designation, 
without  the  written  consent  of  such  person  or  of  his  legal  repre- 
sentatives: Gen.  Stats.,  c.  56,  sees.  1-4. 

The  answers  to  the  bill  allege  that,  in  the  life-time  of  the 
plaintifis'  intestate,  and  while  two  of  the  defendants,  Floyd 
and  Beal,  were  in  partnership  with  him,  the  name  of  '^  John 
G.  Loring  and  Company,"  was  adopted  as  their  trade-mark 
for  all  articles  manufactured  by  them;  that  they  have  ever 
since  constantly  used  and  availed  themselves  of  it  for  that 
purpose,  alike  during  the  life-time  of  said  Loring,  and  since 
his  decease,  and  since  the  formation  of  the  partnership  now 
subsisting  between  them  and  the  other  defendants,  Farrar  and 
Kendall.  And  the  cause  having  come  on  to  be  heard  upon 
the  bill  and  answers,  all  these  allegations  are  to  be  taken  and 
considered  as  true.  Nor  has  the  plaintiff  denied,  or  suggested 
ttiat  he  would  be  warranted  in  denying,  that  these  &cts  are 
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justly  and  trnly  stated.  And  as  it  thus  appears  that  the  name 
of  ''John  O.  Loring  and  Comi>an7"  has  heen,  and  is,  the 
trade-mark  of  the  defendants,  it  is  manifest  that  their  right  to 
the  sole  and  ezclusiye  use  of  it  as  snch  is  secured  to  them  by 
the  statnte,  and  that  they  cannot  legally  be  enjoined  or  re- 
strained from  nsing  it  in  that  way,  and  for  that  purpose  at 
their  pleasure. 

But  it  is  otherwise  m  re8i>ect  to  the  use  of  the  name  of  a 
deoeased  partner  as  a  part  of  the  name  or  designation  of  a 
new  partnership  in  the  business  or  property  of  which  neither 
the  deceased  nor  those  entitled  to  his  estate  have  any  interest. 
The  use  of  the  partnership  name  has  sometimes  been  said  to 
be  a  right  belonging  to  the  surviving  partner,  which  will  be 
protected  against  a  similar  use  by  other  persons.  Thus  in 
the  case  of  Lewis  v.  Langdon^  7  Sim.  421,  where  the  surviving 
partner,  having  formed  a  new  connection  with  other  persons^ 
continued  to  cany  on  his  former  peculiar  kind  of  buBiness^ 
designating  the  uew  firm  as  ''Successors  to  Brookman  & 
Langdon,"  the  name  of  the  first  copartnership,  the  executor 
of  the  deceased  partner  was  enjoined  from  making  use  of  it 
bt  any  similar  purpose.  But  it  does  not  appear  to  have  been 
e?er  held  that  a  partnership  name  is  of  itself  property,  which 
constitutes  a  part  of  the  assets  either  of  the  deceased  or  of  the 
surviving  partner.  It  is  very  clear  that  the  surviving  partner 
is  not  bound  to  continue  the  partnership  business  any  further 
or  longer  than  is  necessary  to  bring  it  to  a  close,  and  to  dis- 
tribute the  remaining  property,  after  discharging  outstanding. 
obligations,  among  those  to  whom  it  belongs.  And  being 
under  no  such  obligation,  it  is  equally  clear  that  upon  his  dis- 
continuance of  the  business,  he  cannot  be  held  accountable 
for  any  supposed  value  of  the  partnership  name.  When  two 
or  more  persons  agree  to  unite  their  labor  and  capital  in  the 
accomplishment  of  a  particular  enterprise,  or  in  the  conduct 
and  pursuit  of  a  certain  branch  of  trade  or  manufacture  for 
their  mutual  benefit,  and  to  transact  their  business  under  a 
designated  name  of  partnership,  it  is  in  fact  a  stipulation 
merely  for  their  individual  advantage  in  that  connection;  and 
as  upon  the  decease  of  any  one  of  them  a  dissolution  of  the 
partnership  is  a  necessary  consequence,  its  name  can  no  longer 
have  the  same  signification  that  it  had  before.  It  may,  if 
there  be  no  legal  impediment  in  the  way,  be  adopted  by  a 
new  firm,  and  its  use  will  afterwards,  as  against  strangers,  or 
other  persons  having  no  peculiar  claim,  be  protected,  as  it  was 
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in  the  case  of  Lewie  v.  Langdorij  7  Sim.  421.  But  it  is  cer- 
tainly a  use  which  may  be  regulated  by  the  legislature  in  the 
enactment  of  statutes  for  the  common  welfare;  and  therefore 
the  objection  of  the  respondents  that  after  the  decease  of  John 
O.  Loring,  and  before  the  enactment  of  any  statute  upon  the 
subject,  the  name  of  the  former  partnership  had  been  taken, 
assumed,  and  used  by  the  succeeding  partners  as  their  own, 
and  thereupon  became  their  property,  or  was  secured  to  them 
as  a  vested  right,  cannot  avail  them.  For  after  the  enactment 
of  the  statute,  the  continued  use  of  the  assumed  name  was 
subject  to  the  regulations  it  prescribed.  And  by  its  provis- 
ions, as  has  already  been  shown,  no  person  doing  business  in 
this  commonwealth  is  authorized  either  to  assume  or  to  con- 
tinue to  use  the  name  of  another  person  in  the  designation,  in 
whole  or  in  part,  of  an  existing  partnership,  whether  the  per- 
son be  living  or  dead,  without  his  consent  in  the  one  case,  or 
that  of  his  legal  representatives  in  the  other. 

The  respondents  do  not  suggest  that  they  ever  obtained  the 
written  consent  of  Loring  in  his  life-time,  or  of  his  legal  rep- 
resentatives since  his  decease,  to  the  use  of  his  name,  either 
in  whole  or  in  part,  as  the  designation  of  the  partnership 
under  which  they  are  now  doing  business,  unless  the  receipt 
dated  February  13,  1854,  given  to  Floyd  and  Beal  by  his  ex- 
ecutors, ought  to  be  construed  as  having  that  effect.  But  in 
executing  and  delivering  that  receipt,  it  is  obvious  that  they 
had  no  such  intent  or  purpose.  It  is  an  acknowledgment  of 
the  receipt  by  them  of  a  certain  sum  of  money  in  ftill  satis- 
faction of  that  portion  of  the  personal  property  of  the  copart- 
nership mentioned  in  it,  to  which,  as  the  legal  representatives 
of  Loring,  they  were  entitled.  It  was  a  mere  settlement  of 
the  claims  of  the  executors  of  the  deceased  upon  the  surviv- 
ing partners;  and  that  purpose  is  expressed  in  the  instrument 
itself.  There  is  nothing  in  any  of  the  expressions  contained 
in  it  having  any  tendency  to  show  that  the  executors  intended 
to  give,  or  that  the  surviving  partners  expected  to  obtain, 
thereby  the  written  consent  to  the  use  of  the  name  of  the  de- 
ceased as  the  name  or  designation  of  any  other  partnership. 

As  the  statute  forbids,  not  only  the  assumption,  but  the  con- 
tinued use,  of  the  name  of  another  person  without  consent  first 
duly  obtained,  this  controls  the  objection  of  the  respondents, 
that  they  had  before  the  institution  of  this  suit  so  long  unin« 
terruptedly  enjoyed  the  privilege  of  using  the  name  of  the 
deceased  partner,  that  the  right  to  interpose  an  effectual 
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objection  by  his  legal  representatives  to  the  continiiance  of 
such  use  is  barred  by  the  statute  of  limitations.  As  the  re- 
spondents are  prohibited  from  continuing  such  use  without 
the  written  consent  of  the  legal  representatives  of  Loring,  the 
latter  must  necessarily  have  the  right  at  any  time  at  their 
pleasure  to  avail  themselves  of  the  remedy  given  them  by  the 
statute  to  cause  the  use  to  be  restrained  by  injunction.  And 
the  remedy  being  given  to  the  legal  representatives  of  the  de- 
ceased, his  executors  or  administrators  are  the  proper  parties 
to  resort  to  and  enforce  it. 


TaABS-MABSy  What  OdnsmruTia,  anb  LfVBEf oxmsiit  ovs  See  exhansthre 
to  POHHdffBT.  Jiendt,  47  Am.  Dea  284. 

Tn  rpjHairAL  oasb  n  otrd  In  Sokkr  t.  Johmm,  111  Itfaei.  244,  to  the 
point  that  a  tnde-mark  need  by  a  partnenhip  does  not,  upon  the  diaaolatioa 
cl  tiie  finn  hy  the  death  of  a  partner  who  had  previooaly  need  it»  revert  to 
■ad  beoome  the  property  of  his  estate;  in  BaUett  t.  Ownttonp  110  Id.  31,  to 
the  point  that  when  a  person  has  no  interest  in  a  business  he  cannot  maintain 
a  bill  to  restrain  another  from  using  a  trade-mark  need  in  that  business;  and 
in  Z^e^per.  YFeU;  130  Id.  604^  to  the  point  that  bills  to  restrain  the  use  of 
sae's  name  by  another,  in  bonness,  withoat  consent,  as  required  by  the  stat- 
■tss  of  Massscihnsctts,  hare  always  been  brought  in  the  name  of  the  penon 
himMlf  whose  name  is  used,  or  of  his  ezeontor  or  administrator. 


Thateb  V.  Bacon. 

[S  ALLMV,  168.] 
AWIXD  EBTABUSHniO  BOUHDABT  LdTB  BETWEBf  ESTATES  OF  A]>JAOB!IT  PlK>- 

TKnaom,  under  a  submission  for  that  purpose,  is  oonclusiTe  upon  the 


SOB  NOT  OoNBTDnrn  Submission  to  Asbitraxion,  so  as  to 
make  linee  run  thereunder  oondusiTe  upon  the  parties,  where  it  is  exe- 
cuted by  proprietors  of  adjoining  lands,  reciting  that  they  were  desiroua 
of  haTing  their  respective  lines  run  so  that  each  might  know  his  boundary, 
sad  agreeing  to  employ  a  sunreyor  to  run  the  Unes,  and  put  up  stakes, 
or  marks*  to  designate  each  lot^  and  to  pay  the  expense  proportionally. 
fararpEL  D  NOT  Crxatbd  as  against  Ownkb  or  Land,  from  claiming  that 
linee  run  by  a  surveyor,  at  the  expense  of  himself  and  an  adjoining  pro- 
prietor, are  not  the  true  lines,  where  such  adjoining  proprietor  adopts 
the  linee  and  builds  in  conformity  with  them,  unless  the  former  had 
knowledge^  or  reason  to  beUere,  that  the  latter  was  making  expend!- 
tuee  npon  the  faith  of  a  supposed  agreement  to  treat  the  linee  thus  ma 
as  the  true  lines. 

Wbit  of  entry.  Several  land-owners,  including  the  partiea 
to  the  action,  execnted  the  following  agreement:  ''  We,  the 
mideraignad,  owners  of  wharves  and  flats  east  of  Harrison 
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Byenue,  are  desirous  of  having  our  rcspoctive  lines  run  so 
each  of  us  may  know  our  boundary.  We  severally  agree  to 
employ  Mr.  Alexander  Wadsworth  to  run  said  lines,  and  put 
up  stakes,  or  marks,  to  designate  each  lot;  and  we  further 
agree  to  pay  our  proportion  of  the  expense  of  the  same."  The 
lines  were  run  and  the  stakes  put  up,  in  accordance  with  tliis 
agreennent.  Subsequently,  the  tenant  built  his  wharf  in  con- 
formity with  the  lines.  The  demandant  had  a  verdict,  and 
the  tenant  alleged  exceptions.  Further  facts  are  stated  in  the 
opinion. 

G,  0.  Sfiattucky  for  the  demandant. 
0.  E.  Bettofiy  for  the  tenant. 

By  Court,  Hoab,  J.  It  is  well  settled  by  a  series  of  decis- 
ions in  this  commonwealth  that  an  award  of  arbitrators  under 
a  submission  by  which  they  are  authorized  to  fix  and  estab* 
lish  the  boundary  line  between  the  estates  of  adjacent  proprie- 
tors is  conclusive  upon  the  parties,  and  that  they  are  estopped 
to  dispute  the  boundary  thus  ascertained  and  settled:  Searle 
V.  Ahbcj  13  Gray,  409,  and  cases  there  cited.  And  if  the  in- 
strument upon  which  the  defendant  relies  is  to  be  construed 
as  an  agreement  to  submit  to  arbitration  the  line  between  him 
and  the  plaintiff,  the  ruling  of  the  court  at  the  trial  was  wrongs 
and  a  new  trial  must  be  granted.  But  we  cannot  so  construe 
it.  The  signers  of  the  paper  say  that  they  are  desirous  of 
having  their  respective  lines  run  so  that  each  of  them  may 
know  their  boundary;  and  they  severally  agree  to  employ  Mr. 
Wadsworth  to  run  said  lines  and  put  up  stakes  or  marks  to 
designate  each  lot,  and  agree  to  ^ay  their  proportion  of  the 
expense.  We  seek  in  vain  for  the  usual  and  apt  words  to 
constitute  a  submission  to  arbitration.  It  does  not  appear 
that  there  was  any  controversy  between  the  owners,  anything 
requiring  a  notice  or  hearing,  or  decision  of  conflicting  claims. 
So  far  as  the  paper  shows,  the  service  expected  of  Mr.  Wads* 
worth  was  simply  ministerial.  There  is  no  agreement  to 
adopt  and  abide  by  whatever  lines  he  may  determine.  Such 
an  agreement,  indeed,  would  not  be  necessary,  but  would  be 
implied  by  law  from  an  explicit  agreement  to  submit  to  arbi- 
tration; but  where  no  such  stipulation  is  clearly  made,  it  does 
not  seem  to  us  to  result  from  the  employment  of  a  surveyor  to 
run  lines.  A  contract  which  should  substitute  for  the  true 
line  between  estates  that  which  might  be  run,  however  mis* 
takenly,  by  a  surveyor  should  indicate  such  an  intention  oi 
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the  parties  making  it  in  clear  and  unambigaona  terme.  The 
meet  that  can  be  said  of  the  paper  introduced  by  the  defend- 
ant iBy  that  it  is  not  inconsistent  with  such  an  intention;  but 
it  does  not  expressly  prove  it. 

The  only  other  ground  of  exception  upon  which  the  defend- 
ant has  relied  at  the  argument  is  the  reAisal  of  the  judge  who 
presided  at  the  trial  to  give  the  instructions  prayed  for  in 
regard  to  an  alleged  estoppel  in  paisy  and  to  the  instructions 
which  were  given  to  the  jury  upon  that  point.  The  instruc- 
tion asked  was  this:  ^^  That  if  the  jury  believe  that  the  tenant, 
acting  in  good  faith,  relying  upon  said  agreement  to  run  the 
lines  to  designate  Uieir  lots,  built  his  wharf  upon  or  within 
the  lines  so  ascertained,  and  released  any  right  he  had  to 
lines  farther  south,  which  he  would  not  have  done  but  for  said 
agreement,  then  Uie  demandant  is  estopped  by  said  agree- 
ment to  claim  any  land  covered  by  said  lines  so  ascertained 
as  the  tenant's  flats."  It  is  very  clear  that  this  instruction 
would  not  have  been  warranted  by  law.  An  estoppel  in  pai$ 
must  arise  from  some  act  of  the  party  against  whom  the 
estoppel  is  claimed.  If  the  demandant,  with  a  knowledge  or 
reason  to  believe  that  the  tenant  supposed  the  lines  run  by 
the  surveyor  were  the  true  lines,  stood  by  and  allowed  the 
tenant,  without  notice  or  objection,  to  make  expensive  outlays 
upon  the  premises,  he  might  be  estopped  from  denying  that 
he  had  adopted  the  line  which  was  the  basis  of  the  tenant's 
action.  But  the  prayer  for  instructions  wholly  omits  the  ele- 
ment of  any  knowl^ge  by  the  demandant  of  the  tenant's 
expenditures. 

The  instruction  which  was  given  was  undoubtedly  correct 
as  an  abstract  proposition:  ^'  That  if  there  had  been  a  general 
agreement  among  all  the  owners  to  establish  new  division  lines, 
which  agreement  fell  through  because  some  of  them  refused  to 
execute  the  subsequent  conveyances  necessary  to  complete  the 
arrangement,  it  would  not  estop  the  demandant  from  claiming 
in  this  action."  Certainly  an  agreement  that  fell  through  be- 
cause it  was  never  completed  would  not  estop  anybody.  The 
only  doubt  we  have  in  relation  to  it  is,  whether  it  gave  the 
jury  a  sufEdent  direction  upon  the  point  which  the  taiant 
wished  should  be  submitted  to  them,  and  which  he  probably 
intended  to  present  in  his  prayer  for  instructions,  alUiough  it 
was  imperfectly  expressed.  That  the  agreement  was  not  con- 
chisivey  had  already  been  decided;  and  the  instruction  does 
Mi  allude  to  the  subsequent  acts  of  the  tenant,  in  incurring 
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expense  upon  the  faith  of  his  understanding  that  the  line  had 
been  settled. 

We  were  led  to  apprehend  from  these  considerations  that 
the  true  point  in  issue  had  not  been  presented  to  the  mind  of 
the  jury,  and  that  there  had  consequently  been  a  mistnal. 
But  on  examining  all  the  evidence  reported,  we  do  not  find 
that  the  tenant  showed  or  offered  to  show  that  the  demandant 
knew  or  had  notice  of  the  &ct  that  he  was  expending  money 
on  the  faith  of  a  supposed  agreement  as  to  the  lines.  As  no 
request  for  instructions  was  made  which  included  the  fact  of 
such  knowledge,  and  as  it  does  not  appear  that  any  groun<l 
for  such  instructions  existed  upon  the  evidence,  it  is  not  a  suf- 
ficient reason  to  disturb  the  verdict,  that  the  judge  omitted  to 
explain  to  the  jury  what  would  have  been  sufficient  to  create 
an  estoppel. 

Exceptions  overruled. 

EflrroppsL  as  to  MiSTAXXir  Boundakt  Lnras:  See  MtAfertif  r,  Oomover^* 
Lenee,  70  Am.  Dea  67;  lAndeU  t.  McLaughlin,  77  Id.  603»  and  omm  in  notes 
thereto;  end  eee  the  prinoipel  ceae  commented  upon  in  Ptvpiieim't  pf 
fpaol  Wharf  t.  PreiooU^  7  AUen,  496»  in  this  reepeot 
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Pdbuo  OinoiB  18  RxsFONsiBLi  FOB  AcTs  OF  MiSFBMAiro%  where  hie 

Tices  are  Tolnntary  end  attended  with  compeneation*  and  his  duty  le 

entire,  abeolute,  perfect,  and  personal,  and  not  only  one  whioh  he  ie 

under  obligation,  but  clothed  with  ability,  to  perform,  both  i^  the  meana 

famished  him,  and  the  legal  antbority  to  act,  irrespective  of  saperior 

officers. 
TsiDiR  OF  Draw-bbumb  IS  LiABLB  FOR  InjxmnEB  Caubbd  bt  Imfbopkb 

DiBOHABGB  OF  BIS  DxTTiES,  where,  although  he  is  appointed  by  the  state, 
he  has  a  salary,  and  has  the  exclusive  management  and  direction  as  to 
the  proper  opening  of  the  draw,  and  aU  precautionary'  measures  in  rela- 
tion thereto. 
OmaoNs  OF  Wmnssis  RBLAnvB  to  Dutt  of  Tkkdbb  of  Dbaw-bboiob 
are  inadmissibie  in  an  action  against  him  for  injuries  caused  by  the  im> 
proper  discharge  of  his  duties. 

__   • 

Tort  against  John  Wright,  appointed  tender  of  the  Warren 
bridge  draw  under  statutes  of  Massachusetts,  to  recover  dam- 
ages for  injuries  sustained  by  the  plaintiff's  wife  by  falling 
into  the  Charles  river  in  the  night-time,  through  the  negli- 
gence of  the  defendant  in  not  shutting  the  gates  and  hanging 
oat  lanterns  while  opening  the  draw.   Further  &ct8  are  stated 
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in  the  opinion.    The  plaintiffs  had  a  verdict,  and  the  defend- 
ant alleged  exceptions. 

r.  WiUey,  for  the  plaintiffs. 
M.  Q.  Cobbf  for  the  defendant. 

By  Coort,  Dewet,  J.  It  may  be  a  delicate,  if  not  a  difficult, 
task  to  mark  with  precision  the  line  of  discrimination  between 
the  various  classes  of  public  officers  or  agents  created  by  stat- 
ute, and  whose  duties  are  defined  by  statute,  who  may  be  held 
responsible  to  individuals  in  an  action  on  the  case  for  injuries 
resulting  from  the  improper  execution  of  their  official  duties. 
That  many  such  officers  and  agents  have  been  so  held  respon- 
sible, the  adjudged  cases  abundantly  show. 

While  admitting  the  general  principle.  Chancellor  Kent,  in 
Bariktt  v.  Crazier^  17  Johns.  450  [8  Am.  Dec.  428],  would  con- 
fine the  right  of  action  to  cases  where  the  services  of  the  officer 
are  not  gratuitous  or  coerced,  but  voluntary  and  attended  with 
compensation;  and  also  where  the  duty  to  be  performed  is  en- 
tire, absolute,  and  perfect.  To  this,  we  may  add  that  the  duty 
ehould  be  a  personal  one,  and  not  only  one  which  he  is  under 
obligation,  but  clothed  with  ability,  to  perform,  both  in  the 
means  famished  to  him,  and  the  legal  authority  to  act,  irre- 
spective of  superior  officers. 

Another  element,  also,  when  found  to  exist  in  a  particular 
case,  may  be  a  controlling  circumstance  in  respect  to  an  agent, 
namely,  that  the  act  complained  of  was  a  misfeasance.  This 
has  sometimes  been  held  to  rebut  a  defense  of  agency,  where 
the  party  would  avoid  a  responsibility  on  the  ground  that  he 
was  a  mere  agent,  acting  under  a  superior,  as  in  BeU  v.  Joase^ 
lyn,  3  Gray,  309  [63  Am.  Dec.  741]. 

In  Jones  v.  Birdj  5  Bam.  &  Aid.  837,  the  commissioners  of 
sewers  were  held  responsible  to  a  third  person  for  an  act  done 
by  them  in  the  discharge  of  their  duty  as  required  by  statute, 
it  being  foxmd  that  they  had  acted  carelessly  and  negligently, 
although  if  they  had  acted  with  due  care  they  would  not  have 
been  responsible.  In  HaU  v.  Smithy  2  Bing.  156,  while  refus- 
ing to  charge  for  defendants  upon  the  facts  there  found,  Best, 
C.  J.,  says:  '^If  commissioners  under  an  act  of  parliament 
<Rder  something  to  be  done  which  is  not  within  the  scope  of 
their  authority,  or  are  themselves  guilty  of  negligence  in  doing 
that  which  they  are  empowered  to  do,  they  render  themselves 
liable  to  an  acUon,  but  they  are  not  answerable  for  the  mis- 
soodnct  of  such  as  they  are  obliged  to  employ/'    In  the  case 
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of  ScMnoUi  V.  BumgUdy  6  T.  R.  646,  it  was  held  that  an  action 
on  the  case  lies  against  ministerial  officers  for  a  neglect  of 
duty.  The  defendants  in  that  case  were  the  managers  and 
directors  of  a  lottery  authorized  by  statute,  and  their  duties 
were  prescribed  by  statute.  In  the  case  of  Bartlett  y.  Crozier^ 
15  Johns.  250,  in  an  action  by  an  individual  against  an  over- 
seer of  highways  for  an  injury  sustained  through  want  of  repair 
thereof,  the  supreme  court  of  New  York  held  the  broad  doc- 
trine that  where  an  injury  is  suffered  by  the  act  of  a  publio 
officer  contrary  to  his  duty,  the  party  injured  may  maintain 
an  action  on  the  case  against  the  officer,  and  they  accord- 
ingly  rendered  judgment  against  the  defendant.  That  case 
was  subsequently  reversed  by  the  court  of  errors,  not  be- 
cause  the  principle  above  stated  was  wrong,  but  because  in 
the  case  of  overseers  of  highways  there  was  no  such  responsi- 
bility attaching,  they  not  being  clothed  with  authority,  or 
charged  with  the  absolute  duty,  required  to  charge  them: 
Bartlett  v.  Crazier,  17  Johns.  450  [8  Am.  Dec.  428].  A  similar 
view  with  this  was  taken  as  to  the  case  of  a  surveyor  of 
highways  in  this  commonwealth,  and  we  suppose  for  like 
reasons  it  was  held  that  he  would  not  be  liable  to  such  an 
action  at  the  suit  of  an  individual:  White  v.  PhiUipsUmj  10 
Met.  108. 

It  becomes  necessary  to  ascertain  the  particular  nature  of 
the  office  or  agency  held  by  the  defendant,  and  how  far  his 
personal  responsibility  attached  in  reference  to  the  matter 
complained  of,  as  occasioning  an  injury  to  the  plaintiff. 

This  office  is  held  under  the  provisions  of  the  statutes  of 
1856,  chapter  282,  and  1859,  chapter  186,  the  latter  of  which 
modifies  the  former.  It  will  be  found  that  the  office  is  not  a 
mere  honorary  appointment  for  gratuitous  service,  but  an  office 
with  a  salary  of  one  thousand  one  hundred  dollars  per  annum; 
that  the  officer  thus  appointed  has  full  control  of  the  passing 
of  all  vessels  through  the  draw  of  the  bridge;  that  the  statute 
requires  that  he  shall  furnish  all  the  assistance  necessary  for 
opening  and  closing  such  draw,  and  for  the  performance  of  all 
the  duties  required  of  him;  and  that  he  shall  have  the  care  ol 
the  lamps  upon  the  bridge,  and  perform  all  the  labor  necessary 
in  lighting  the  same.  In  reference  to  this  agency,  so  far  as 
the  proper  opening  of  the  draw  was  concerned,  and  idl  precau^ 
tionary  measures  in  relation  thereto,  it  will  be  seen  that  thi 
defendant  had  .the  exclusive  management  and  direction.  In 
the  discharge  of  this  duty  he  was  not  dependent  upon  ibs 
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order  of  a.  superior,  and  the  means  were  furnished  to  him  ade« 
quate  to  the  full  discharge  of  his  agency. 

Under  these  circumstances,  a  personal  liability  attached  to 
him  for  an  injury  to  a  third  person,  caused  by  his  improper 
discharge  of  his  duties.  His  act  was  not  a  mere  naked  act  of 
noD-feasance.  The  opening  the  draw  was  the  cause  of  the  in- 
jury. That  act  was  done  by  the  defendant.  It  is  true  that  it 
was  lawful  and  proper  to  open  the  draw,  but  such  opening  was 
to  be  done  in  a  proper  manner.  That  required  due  regard  and 
caution  for  the  safety  of  travelers  passing  the  bridge,  and  the 
use  of  reasonable  safeguards  for  their  protection.  The  defend- 
ant, by  omitting  to  discharge  his  duty  in  this  respect,  may  be 
held  responsible  for  an  injury  occasioned  thereby.  In  an 
action  against  him,  as  in  all  similar  cases,  the  plaintiff  must 
have  been  in  the  exercise  of  ordinary  care  and  prudence  on 
his  part,  before  any  claim  for  damages  can  be  established. 

That  being  shown,  the  jury  were  properly  instructed  that 
the  defendant  was  bound  to  use  reasonable  care  in  reference 
to  the  safety  of  travelers  passing  over  and  upon  the  bridge  while 
the  draw  was  open,  and  for  any  negligence  in  this  respect  he 
would  be  liable  to  any  person  injured  solely  through  such 
u^ligence. 

To  the  rulings  of  the  court,  as  to  the  liability  devolving  upon 
the  defendant,  resulting  from  his  holding  and  exercising  the 
ofiBce  of  tender  of  the  draw-bridge,  we  see  no  ground  for  excep- 
tion. 

Upon  the  other  point  presented  by  the  bill  of  exceptions, 
namely,  the  admission  of  evidence  of  tenders  of  other  draw* 
bridges,  as  to  their  opinions  of  the  necessity  of  keeping  gates 
shut,  and  hanging  out  lanterns  for  the  proper  protection  of 
travelers,  while  the  draw  was  open  in  the  night-time,  we  think 
the  court  erred;  such  evidence  being  liable  to  the  same  objec- 
tion as  was  taken  in  Raymond  v.  Lowell,  6  Gush.  531  [53  Am. 
Dec.  57],  that  it  is  merely  the  opinions  of  witnesses  relative  to 
the  duty  of  the  draw-tender.  As  to  this  point,  the  exceptions 
must  be  sustained,  if  the  defendant  deems  it  useful  to  have 
another  trial. 


RcarojiiUBnjTT  of  Public  OmciRS,  whose  Duties  arb  MrNxsmoAXi, 
foti  Acn  or  Mibfeasajvcx:  See  WUaon  v.  Mayor  etc  qf  New  York,  43  Am. 
Dee.  719,  and  note  coUecting  prior  caaes;  Bailey  v.  Mayor  etc  </  New  York^ 
7S  la.  069;  note  to  ComoellT.  Voorhee*,  42  Id.  208;  TeallY,  TiUou,  49  Id.  352; 
Boeltmkr  WhUe  Lead  Co.  ▼.  CUy  </  Roehuter,  51  Id.  316;  and  aee  Amtrieom 
Frmt  WorkaT.  Lawrence,  67  Id.  420l  The  principal  oaae  is  otted  in  WilXam 
▲M.  Dna  VOL.  LZXX-ft 
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T,  AdmUf  8  ADflDy  172,  to  the  point  that  pablie  offioen  having  a  oompann- 
tion  are  liaUo  for  damages  resolting  from  default  in  the  performanoe  of  their 
dntiee. 

BzFKST  TiSTiMOirT,  WHXBT  ADMnsiBLBi  See  Hammond  ▼.  Woodmam^  66 
Am.  Dea  219,  and  extensive  note  thereta  ^le  testimony  of  an  expert  aa  to 
the  impossibility  or  improbability  that  a  party  oonld  hare  sostained  injnry 
without  oarelessness  on  his  part  is  incompetent:  Burton  t.  Swnenet  Potien* 
Wcriif  121  Mass.  448;  as  is  his  testimony  that  a  oattle-goard  or  barrier  was 
naoessaiy  at  a  particular  point,  in  an  action  for  an  injury  to  a  horse,  cansed 
by  the  defectiTe  oonstmotion  of  a  railroad:  Amdein  t.  Oardneff  134  Id.  10^ 
both  citing  the  principal  case. 

Ths  fbingipal  oasb  18  cnwD  in  Of&orne  ▼.  Jforgcm,  190  Mass,  103^  104»  to 
the  point  that  it  is  misfeasance,  and  not  non-feasance,  for  which  an  agent  may 
be  liable,  if  he  undertakes  the  execntion  of  a  work,  and  then  abandons  i^ 
leaving  it  in  a  dangerous  condition. 


WyMAN   V.    PiSKBL 
[9  Allbk,  2B8bJ 
PlKXHiBBOBT  Non  Qmoi  nr  Considkration  or  Monr  Adtabcbd  is 
Rbqubst  or  Makes  to  Brokto,  for  losses  sostained  in  stock-jobbing 
transactions,  in  Tiolation  of  statute,  is  valid. 
Bobbin  or  Pbooy  is  on  Maker  or  Pbomibsobt  Note  to  Bbtabusb 
Illboalitt  or  Considbration,  if  he  resists  payment  on  that  ground. 

MOHET  VOLUNTARILT    PaIB    rOR   LOSBBS  IN    STOOK-JOBBINa    TRANaAOTIONi^ 

in  violation  of  statute,  cannot  be  recovered  back. 

Contract  to  recover  from  the  defendant,  a  broker,  the  bal- 
ance  due  the  plaintiff  upon  certain  tranBactions  in  buying  and 
selling  stocks.  The  defendant  had  a  verdict,  and  the  plaintiff 
alleged  exceptions.    The  opinion  states  the  facts. 

A.  H.  Fiske^  for  the  defendant. 

By  Court,  Chapman,  J.  The  plaintiff's  account  annexed  to 
his  writ,  and  the  defendant's  account  filed  in  set-off,  have 
been  examined  by  an  auditor,  who  reports  a  balance  of  four 
thousand  seven  hundred  and  eighty-seven  dollars  and  thirty- 
two  cents  due  to  the  defendant.  The  plaintiff  objects  to  several 
of  the  items  in  the  account  stated  by  the  auditor. 

1.  The  auditor  credits  the  defendant  with  a  note  of  one 
thousand  seven  hundred  and  twenty-four  dollars  and  twenty- 
eight  cents.  In  respect  to  this  item,  it  was  proved  that  one 
Wheelock,  a  broker,  contracted  to  sell  on  time,  for  the  plain- 
tiff, certain  stocks  which  he  did  not  own,  and  of  which  he  had 
not  the  control;  that  Wheelock  purchased  other  stocks  in  order 
to  fulfill  this  contract;  that  this  transaction  resulted  in  a  loM 
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of  <me  thousand  seven  hundred  and  twenty-four  dollars  and 
twenty-eight  cents,  and  that  the  defendant,  knowing  the  facts, 
paid  this  sum  to  Wheelock  for  the  plaintiff,  and  took  this  note 
therefor.  The  plaintiff  contended,  befor/e  the  auditor,  that 
this  transaction  was  within  the  statute  of  1836,  chapter  270, 
which  is  re-enacted  in  the  general  statutes,  chapter  105,  sec- 
tion 6,  against  stock-jobbing.  It  provides,  in  substance,  that 
all  contracts  for  the  sale  or  transfer  of  stock  shall  be  absolutely 
void  unless  the  party  contracting  to  sell  or  transfer  is,  at  the 
time  of  making  the  contract,  the  owner  or  assignee  of  the  stocks, 
or  authorized  by  the  owner  or  assignee  or  his  agent  to  make 
the  sale.  But  it  does  not  make  the  act  penal,  and  does  not, 
like  the  statutes  of  England  and  New  York  on  the  same  sub- 
ject, provide  that  any  money  paid  on  such  a  contract  may  be 
recovered  back.  It  merely  denies  to  the  parties  all  legal  aid 
in  enforcing  such  contracts;  and  this  places  them  on  similar 
ground  with  oral  agreements  that  are  within  the  statute  of 
frauds.  It  is  not  criminal  to  make  them;  they  are  merely 
deprived  of  legal  validity. 

It  is  clear  that  the  plaintiff's  contract,  which  he  made 
through  his  broker,  Wheelock,  was  within  the  statute.  It  is 
not  necessary  to  decide  whether  Wheelock  could  have  com- 
pelled the  plaintiff  to  refund  the  money  which  he  had  ad- 
vanced for  the  plaintiff  to  enable  him  to  make  good  his  losses; 
for  if  the  plaintiff  chose  to  reimburse  him,  he  had  a  legal 
right  to  do  so.  The  payment  would  at  least  be  legal  as  a  gift; 
and  the  plaintiff,  having  a  legal  right  to  make  this  voluntary 
payment,  had  a  right  to  procure  a  third  person  to  make  it, 
and  Buch  payment  would  be  a  valid  consideration  for  a  note. 
The  note  in  question  has  such  a  consideration,  and  is  there- 
fore valid,  and  the  auditor  properly  allowed  it. 

2.  The  auditor  credits  the  defendant  with  a  note  of  one  thou- 
■and  six  hundred  and  forty-nine  dollars  and  three  cents.  In 
respect  to  this  item,  it  was  proved  that  the  defendant,  by 
direction  of  the  plaintiff,  bought  five  hundred  shares  of  the 
stock  of  the  Vermont  Central  Railroad  Company,  and  by 
direction  of  the  plaintiff,  afterwards  sold  the  same  for  a  less 
price,  and  took  the  plaintiff's  note  for  one  thousand  six  hun- 
dred and  forty-nine  dollars  and  three  cents,  that  being  the 
amount  of  the  difference  and  commissions.  There  was  no 
evidence  that  the  seller  had  the  stock,  or  was  authorized  to 
•en  it,  at  the  date  of  the  contract  of  purchase.  This  item  was 
properly  credited  to  the  defendant  by  the  auditor;  for  the  bur* 
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den  was  on  the  plaintiff  to  prove  that  the  transaction  was 
within  the  statnte,  and  the  above  evidence  does  not  establish 
the  fact.  It  does  not  appear  affirmatively  that  the  seller  had 
not  the  stock,  or  was  not  authorized  to  sell  it.  The  doctrine 
that  a  contract  is  presumed  to  be  legal  till  the  contrary  is 
proved  is  too  well  established  to  require  the  citation  of  author- 
ities. 

8.  The  auditor  credits  the  defendant  with  a  note  of  three 
thousand  six  hundred  and  fifty-three  dollars  and  fifty-three 
cents.  In  respect  to  this  note,  it  was  proved  that  the  defend- 
ant, at  the  plaintiff's  request,  contracted  to  sell  for  him,  on 
time,  certain  stocks  which  he  did  not  own,  and  of  which  be 
had  not  the  control;  that  the  defendant  purchased  stocks  to 
fulfill  this  contract;  that  this  transaction  resulted  in  a  loss; 
that  in  settlement  of  this  transaction  the  plaintiff  was  charged 
with  the  difference  which  the  defendant  had  paid,  and  with 
commissions  one  hundred  and  sixty-two  dollars  and  fifty  cents, 
and  with  the  same  commissions  on  the  purchase;  that  with 
the  plaintiff's  consent,  the  defendant  applied  to  the  payment 
of  these  charges  the  sum  of  six  hundred  dollars,  which  the 
plaintiff  had  before  deposited  with  him  on  general  account; 
also  the  sum  of  two  thousand  five  hundred  and  ninety-four 
dollars  and  seventy-two  cents,  the  difference  in  the  plaintiff's 
favor  on  a  purchase  and  sale  of  stocks  which  the  defendant 
had  before  made  as  his  agent,  and  in'  discharge  of  the  balance 
took  the  note  in  question. 

The  plaintiff  contended  1)efore  the  auditor  that  this  note 
was  void,  and  therefore  ought  not  to  have  been  credited,  and 
also  that  the  defendant  ought  to  have  been  charged  with  the 
above  sums  of  six  hundred  dollars  and  two  thousand  five 
hundred  and  ninety-four  dollars  and  seventy-two  cents.  As 
to  these  two  sums,  the  appropriation  of  them  by  the  defend- 
ant's consent  was  equivalent  to  a  voluntary  payment.  Money 
thus  paid  cannot  be  recovered  back  either  at  common  law  or 
by  the  provisions  of  the  statute.  The  validity  of  the  note 
need  not  be  considered,  as  its  amount  is  less  than  the  balance 
found  due  to  the  defendant,  and  his  counsel  consents  to  remit 
the  whole  balance,  and  take  judgment  for  costs  only. 

Judgment  for  the  defendant,  for  costs. 


BoBDar  or  PBoor  Aa  to  Wast  of  CoNsmiaATiOF  or  Nors:  See  •/€ 
mm  ▼•  Stt^ord,  48  Am.  Dea  604»  and  the  note  thetetou    The  priaoipil 
b  sited  in  SmUkT.  Sae  Coiifity,  11  WaU.  154^  per  GUiEord,  J.»  diamatia^  te 
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the  poini  tint  the  owner  of  a  negotiable  hutrnment  is  entitled  to  reoorer 
«pon  it  if  lie  came  by  il  honestly,  and  that  fact  ia  implied  prima  /ode  by 
and  to  meet  the  inferenoe  so  raiaed,  frand,  felony,  or  aome  aadi 
mnat  be  proved. 

MOHSr  YOLUVTABILT  FaID,   WITH  FULL   KhOWLBDOB  OV  TaOIB,  GAIIVOV 

n  Rboovmbxd  back:  Stemnt  t.  JETenf,  31  Am.  Dec  617;  Norffmr.  Mordent 
18  Id.  132;  Beedker  r.  ButUns^am,  4A  Id.  S80;  nobi  to  Ma^for  qf  Batimort  r, 
X^enmm,  46Id.  153;  Bobhuonr.  ChfurkaUm,  Id.  739;  BiMnwrtticB.  B.  t. 
Fmmtm,  46  Id.  665;  BotttOk  ▼.  Mdmiy,  49  Id.  162;  Bmmm  t.  Mmm,  54 
U716. 


MbEEIAM   V.   WOLOOTT. 

[S  AXUN,  966.] 

MAT  Bboovsb  back  Mohxt  Faid  to  Buomni  iob  FdaoiD  Ko«% 
aold  by  the  broker  without  diadoaing  the  name  of  hia  prinoipal,  althon^^ 
the  broker  haa  paid  over  the  money  to  hia  prindpa],  there  having  been 
no  nnreeaonable  delay  in  giying  notice  of  the  f oigery  after  diaoovery,  and 
attfaoogh  the  note  waa  add  for  a  aam  leea  than  ita  fkoe. 


Contract  against  the  defendants  to  recover  back  moneys 
paid  to  ihem  for  two  notes.    The  notes  purported  to  be  made* 
by  H.  J.  Idbby  &  Co.,  payable  to  their  own  order,  and  indorsed^ 
by  them.    They  had  been  given  by  one  E.  O.  Libby  to  the  de- 
fendants for  sale,  and  were  sold  to  the  plaintiff,  without  indorse 
ment  by  the  defendants,  for  a  price  less  than  their  face 
value,  equal  to  twelve  per  cent  per  annum  for  the  time  they 
had  to  run,  and  one  eighth  of  one  per  cent,  equal  to  one  half 
of  the  defendants'  commissions.  .  The  proceeds  of  the  sale,  less 
commissions  and  advances,  were  turned  over  to  E.  O.  libby 
on  the  day  of  the  sale.    It  was  afterwards  discovered  that  the 
signatures  of  H.  J.  libby  &  Co.  were  forged,  but  this  fact 
was  unknown  to  the  defendants  or  the  plaintiff  until  subse- 
quently to  the  maturity  of  the  notes.    It  was  known  to  the 
plaintiff  that  the  defendants  acted  as  brokers,  but  the  name 
of  their  principal  was  not  disclosed.    Nothing  was  said  at  the 
time  of  the  sale  in  regard  to  the  genuineness  of  the  signa- 
toree.    Judgment  was  rendered  for  the  defendants,  and  the 
plaintiff  appealed. 

jET.  C.  HvichimM^  for  the  plaintiff. 

/.  0.  AlbcUy  for  the  defendants. 

By  Court,  Chapicak,  J.  The  first  question  presented  by  this 
ease  Is,  whether  a  person  who  purchases  a  note  of  a  broker  for 
eaah,  and  takes  the  note  by  delivery,  can  recover  back  the 
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monej  paid,  if  the  maker's  signatore  tarns  out  to  be  forged. 
The  text-books  state  the  law  to  be,  that  he  can  recover  it  back 
on  the  ground  of  an  implied  warranty  that  the  note  is  in  real- 
ity what  it  purports  to  be:  Bayley  on  Bills,  148;  Chitty  on 
lUlls,  10th  Am.  ed.,  245.  The  English  cases  are  referred  to 
in  these  treatises.  The  recent  case  of  Qumey  v.  Womerdey^  4 
El.  &  Bl.  132,  asserts  the  same  doctrine.  It  has  been  repeat- 
edly BO  held  in  New  York:  SfarUe  v.  Hatfield^  2  Johns.  455  [8 
Am.  Dec.  446];  Herrick  v.  Whitney ^  15  Id.  240;  Shaver  v. 
Ehle^  16  Id.  201;  Murray  v.  Judahy  6  Cow.  484;  Canal  Bank 
▼.  Bank  of  Albany,  1  ffiU  (N.  Y.),  287.  It  is  so  held  in  Rhode 
Island:  Aldrich  v.  Jackson,  5  R.  I.  218.  Also  in  Vermont: 
Thrall  y.  Newell,  19  Vt.  202  [47  Am.  Dec.  682].  But  there  are 
two  cases  which  state  a  distinction  in  respect  to  this  implied 
warranty  that  is  not  recognized  in  the  other  cases.  The  first  is 
Ea%8  y.  Wild,  6  Mass.  321.  The  plaintiff  had  purchased  of  the 
defendant  two  promissory  notes,  both  of  which,  without  the 
knowledge  of  either  party,  had  forged  indorsements.  They 
were  taken  in  payment  for  a  quantity  of  rum.  The  court  held 
that  if  it  was  the  original  intent  of  the  plaintiff  to  buy  the 
notes  and  to  make  payment  in  rum,  the  defendant  was  not  lia- 
ble; but  if  the  payment  by  the  notes  was  not  a  part  of  the 
original  stipulation,  but  an  accommodation  to  the  defendants, 
then  he  was  liable,  on  the  ground  that  he  had  not  paid  for  the 
rum.  Some  early  English  cases  are  referred  to  as  authorities 
for  this  distinction.  The  other  case  is  Baxter  y.  Duren,  29  Me. 
434  [50  Am.  Dec.  602],  and  it  states  the  same  doctrine. 

If  this  is  the  law  of  this  commonwealth,  then  the  plaintiff 
cannot  recoyer;  for  he  bought  the  notes  for  cash,  and  did  not 
take  them  in  payment  of  a  debt.  But  it  is  difficult  to  see  any 
?alid  reason  for  such  a  distinction.  Whether  the  purchaser  pays 
cash  or  discharges  a  debt  in  payment  for  the  forged  paper,  the 
injury  is  the  same  to  him.  There  is  in  both  cases  a  failure  of 
consideration  growing  out  of  a  mistake  of  facts.  The  actual 
contract  and  the  implied  understanding  as  to  the  genuineness 
of  the  note  is  in  both  cases  the  same.  And  we  think  that  the 
authorities  which  hold  the  seller  to  an  implied  warranty,  in 
such  case,  that  the  note  is  genuine,  are  in  conformity  with  the 
principles  of  sound  reason  and  justice,  and  with  the  under- 
standing of  the  parties  in  making  such  a  contract  In  Caboi 
Bank  y.  Morton,  4  Gray,  156,  the  case  of  JSUw  v.WOd,  6  Mass. 
821,  is  not  noticed;  but  it  is  held  that  one  who  gets  a  note  die- 
ix>unted  at  a  bank,  without  indorsing  it  impliedly,  warrants 
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that  its  signatnTes  are  genuine.  The  two  cases  are  therefore 
contradictory.  The  doctrine  held  in  Lobdell  v.  Bakery  1  Met. 
193  [35  Am.  Dec.  358],  in  effect  goes  beyond  any  of  the  cases 
cited.  The  note  sold  was  indorsed  by  a  minor.  It  was  held 
that  upon  the  sale  there  was  an  implied  warranty  that  the 
indorsement  was  by  a  person  capable  of  binding  himself  by  a 
yalid  contract  A  warranty  which  goes  to  that  extent  includes 
the  idea  that  there  is  a  genuine  signature.  In  that  case,  the 
note  was  not  sold  to  pay  a  debt,  but  for  cash,  and  that  point 
was  not  regarded  as  materiaL 

2.  Another  question  raised  is,  whether  the  fact  that  the  de- 
fendant made  the  sale  as  a  broker,  but  without  disclosing  the 
name  of  his  principal,  relieves  him  from  his  liability.  The 
authorities  establish  his  liability  as  principal:  2  Kent's  Com., 
6th  ed.,  630;  Oumey  v.  Wmnersleyy  4  El.  &  Bl.  132;  Canal  Bank 
Y.  Bank  of  Albany,  1  ffill  (N.  Y.),  287;  Cabot  Bank  v.  MorUm^ 
4  Gray,  166. 

8.  A  third  question  is,  whether  he  is  relieved  from  his  lia- 
bility by  the  fact  that  he  had  paid  over  the  money  to  his  prin- 
cipal before  it  was  demanded  by  the  plaintiff.  We  think  he 
is  not,  there  having  been  no  unreasonable  delay  in  giving  him 
notioe  of  the  forgery  after  it  was  discovreed:  Canal  Bank  v. 
Bank  of  Albany,  1  HiU  (N.  Y.),  287;  FuOer  v.  Smith,  Ry.  & 
1L49. 

And  we  think  the  deduction  made  to  the  purchaser  of  the 
notes  does  not  alter  the  nature  of  the  transaction.  It  did  not» 
as  the  defendants  contend,  create  a  partnership  in  the  com- 
missions, but  merely  fixed  the  amount  to  be  paid  for  the  notes. 

Judgment  for  the  plaintiff. 

Vbbdsb  mat  Rboovsb  back  Monet  P^m  ior  Foboxd  Kotb:  Note  t« 
Bmder  t.  Dmtn,  50  Am.  Dee.  602.  There  ib  an  implied  wannuity  by  oom 
who  aelli  negotiable  paper  that  the  names  upon  it  are  genuine:  Id.;  PoU»  t. 
CftopK  133  MasB.  282;  Bo&Um  etc  B.  R,  ▼.  RkhardKm,  135  Id.  475;  and  aea 
IdOSbfid/fft  T.  Tregomi,  30  Mich.  114,  aU  citing  the  principal  oaae. 

Teb  FmniQEPAL  CASS  n  oitkd  in  Beal  y.  Roberts,  113  Maes.  527,  to  ths 
point  that  if  the  signature  of  the  maker  of  a  promissory  note  is  admitted  to 
be  fsoflino,  he  is  liable  in  some  form  of  action  to  one  to  whom  he  sold  it^  al* 
thooi^  tha  payee's  indorsement  is  forged;  it  is  referred  to  in  Carpenter  t« 
NoHkbonmgk  NaL  Bank,  123  Id.  70^  on  the  point  that  where  the  maker  of  a 
franissory  note  pays  the  amoont  dne  thereon  to  a  bank,  which  discounted  it 
for  one  who  loiged  tha  payee's  indorsement^  the  maker  may  reoorer  back  tha 
MSDsy  from  tha  bank,  although  it  took  the  note  in  good  faith;  and  see  italaa 
wfsiiad  to^  on  the  question  of  laches  in  recovering  backmoney  paid  on  forged 
paper,  in^<rffoM/Aiiii;T.  Aii^l06Id.444;anditiscited]n  Woriktngtm 
V.  Cmdm^  118  Id.  82;  to  tha  point  that  to  rdieva  aa  agent  from  Babili^upQA 
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•a  inpUed  wimatj  of  fba  genaineneM  of  a  promiaaory  note  sold  by  hia^ 
wliioh  affearwirds  pfovw  to  bo  f orgedf  the  traimafftion  must  hare  been  snob 
tbiit  tbo  pnrohaeer  understoody  or  oo^t  m  a  reasonable  man  to  bare  Qnder> 
■tood,  that  ho  was  doling  with  the  prinoipal;  and  see  Mamm  ▼•  MemOf  Ut 
48QL 


MoDoNOUGH  V.    GiLMAN. 

TmuMT  lOK  Ymmmb  n  Lublb  ior  Bssxobino  Bciuamf  Ounuiruvm 
NunAifO%  whibh  was  erected  by  his  lessors,  before  the  oomiiiBiHWUisuft 
of  the  tenanqy,  and  abated  slterwards;  but  he  is  not  liable  for  mersly 
refitting  the  building  after  it  was  injured. 

Tbbtaitt  BO&  YxABS  IB  voT  Lkablm  lOB  OoJTAHuuia  NuiBAirca  ^■'■^f  v^ 
the  oommenoement  of  hie  tenancy,  nnless  he  is  requested  by  noM  in^ 
eqniTooal  language  to  remove  it. 

Cabs  for  ntiiBance.    The  opinioD  Btatea  the  ftots. 
0.  J7.  Hudsonj  for  the  plaintiff. 

» 

T.  L.  Wakefiddy  for  the  defendant. 

« 

Bj  Court,  Chapman,  J.  The  plaintiff^s  declaration  in  thia 
case  is  very  loose  and  inartificial;  but  the  amended  count  on 
which  he  relies  states  in  substance  that  he  has  a  right  of  way, 
as  therein  described,  and  that  the  defendant  has  obstructed 
it  by  erecting  and  maintaining  on  a  part  of  it  a  staircase^ 
privy,  and  vault.  On  the  trial,  it  appeared  that  these  struo- 
tures  were  placed  there,  not  by  the  tenant,  who  is  a  lessee  for 
years,  but  by  his  lessors;  and  that  his  lease  contains  the  fol- 
lowing clause:  ^'The  passage-ways  around  the  said  buildings 
[the  leased  premises]  are  reserved  by  the  lessors,  who  hereby 
lease  only  the  right  of  such  use  thereof  as  may  be  necessary 
for  the  enjoyment  of  the  buildings  aforesaid."  One  of  these 
passage-ways  is  the  way  in  question;  and  the  fee  of  the  land 
is  in  the  lessors,  subject  to  the  plaintiff's  right  of  way.  The 
privy  and  vault  existed  before  the  defendant  became  tenant^ 
about  eighteen  years  ago.  It  does  not  appear  when  the  staircase 
was  built. 

The  instruction  to  the  jury,  that  if  they  found  the  privy  was 
a  nuisance,  and  the  plaintiff  abated  it,  and  the  defendant  re- 
stored it,  he  is  liable,  was  correct.  For  in  such  case,  the  ex- 
isting nuisance  would  have  been  erected  by  him,  and  not  by  his 
lessor.  But  the  instruction  does  not  appear  to  be  applicable 
tc  the  iacts  as  reported.    It  is  stated,  that ''  on  one  occasion 
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the  plaintiff  commenced  beating  down  said  staiTcase  with  bis 
ax,  when  the  defendant  restrained  him  therefrom;  and  on 
one  occasion  the  plaintiff  beat  off  the  boards  from  said  privy, 
and  the  defendant  refitted  it."  It  is  not  stated  that  the  plain- 
tiff removed  the  frame  of  the  privy.  He  merely  knocked  off 
the  boards,  which  would  make  it  none  the  less  a  nuisance,  and 
the  defendant  merely  refitted  it,  which  did  not  make  it  any 
more  a  nuisance  than  before.  The  act  would  be  merely  keep- 
ing and  maintaining  it,  not  erecting  it.  It  would  be  like  the 
case  of  Begtoieh  v.  CundeUj  Gro.  Eliz.  520.  In  that  case,  the 
declaration  alleged  that  the  defendant  kept  and  maintained  a 
bank,  by  which  a  brook  was  caused  to  flow  around  the  plain- 
tiff's land.  The  court  said:  '*  There  is  not  here  any  offense 
committed  by  the  defendant;  for  he  allegeth  that  he  kept  and 
maintained  a  bank,  which  is,  that  he  kept  it  as  he  found  it; 
and  it  is  not  any  offense  done  by  him,  for  he  did  not  do  any- 
thing; and  if  it  were  a  nuiaance  before  his  time,  it  is  not  any 
(^ense  in  him  to  keep  it"  And  the  case  is  distinguished 
ftom  other  cases  where  every  using  is  a  new  nuisance,  as  the 
using  of  an  aqueduct,  which  takes  water  wrongfully  from  an- 
other. There,  every  turning  of  the  cock  to  let  the  water  flow 
18  a  new  nuisance.  The  act  of  refitting  the  fnYy  must  have 
been  an  act  which  rendered  it  more  a  nuisance  to  the  passage- 
way than  it  would  otherwise  have  been,  to  make  the  defendant 
liable  as  an  erector  of  the  nuisance. 

The  act  of  the  defendant  in  restraining  the  plaintiff  from 
beating  down  the  staircase  with  an  ax  is  not  embraced  in 
this  ruling,  and  the  character  and  circumstances  of  the  act  do 
not  fully  appear. 

The  other  instructions  excepted  to  were  as  follows:  "That 
if  the  privy  and  staircase  were  an  obstruction  of  the  plaintiff's 
right  of  way,  then  the  tenant  is  liable  to  an  action,  if  the  ob- 
struction continued,  and  if  he  occupied  the  premises  after 
notice  was  given  to  him  by  the  plaintiff  to  remove  the  obstruc- 
tions, although  they  were  erected  by  his  landlord;  and  that 
the  law  does  not  prescribe  the  kind  of  notice  which  should 
thus  be  given  by  the  plaintiff  to  the  defendant  to  remove  said 
obatmctions;"  and  he  submitted  the  question  to  the  jury, 
whether  such  notice  had  or  had  not  been  given.  The  report 
states  all  the  evidence  of  notice  that  was  offered,  and  it  is  as 
fellows:  "The  plaintiff  complained  to  the  defendant  of  the 
erection  of  the  staircase,  at  the  time  when  it  was  erected;  and 
en  another  occasion  the  plaintiff  asked  the  defendant  how  h3 
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thought  h«  could  drive  a  team  with  two  tons  of  coal  by  said 
etairway  to  his  house.''  His  attempting  to  beat  down  the 
staircase  with  an  ax,  and  knocking  the  boards  off  from  the 
privy,  are  not  a  notice.  The  court  are  of  opinion  that  thiB 
instruction  was  not  quite  correct 

In  PenruddocVs  Case,  6  Co.  100  b,  it  was  resolved  that  an 
action  lies  against  one  who  erects  a  nuisance,  without  any 
request  made  to  abate  it,  but  not  against  the  feoffee,  unless  he 
does  not  reform  the  nuisance  after  request  made.  In  Wintmare 
V.  Greefibankj  Willes,  583,  PenruddocVs  Com,  supra,  is  referred 
to,  with  the  remark  that  the  law  is  certainly  so.  In  2  Ch.  PL, 
6th  Am.  ed.,  770,  note,  pleaders  are  advised  to  allege  in  the 
declaration  a  special  request  to  remove  the  nuisance,  in  actions 
against  the  grantee  of  the  premises.  In  Pierson  v.  GUan,  14 
N.  J.  L.  37  [25  Am.  Dec.  497],  Homblower,  C.  J.,  says:  "The 
law  as  settled  in  PenruddocVs  Case  has  never,  I  believe,  been 
seriously  questioned  since."  This  action  was  for  maintaining 
a  dam  erected  by  a  former  owner,  and  it  was  held  that  it  could 
not  be  maintained  without  a  request  to  reform  the  nuisance. 

In  Woodman  v.  Tufte,  9  N.  H.  92,  the  same  doctrine  is  held, 
and  the  court  proceed  to  say:  '^And  the  question  arises,  what 
that  request  must  be.  It  undoubtedly  must  be  so  distinctly 
and  definitely  stated  as  to  convey  clearly  the  ground  of  the 
complaint,  with  a  notice  that  the  plaintiff  will  not  longer  sub- 
mit to  the  continuance  of  the  cause  of  the  injury."  "  No  par- 
ticular form  of  words  is  required."  This  does  not  quite  come 
up  to  the  law  of  PenruddocVs  Case,  supra. 

We  think  that  there  should  be,  in  some  unequivocal  Ian- 
guage,  a  request  to  the  tenant  to  reform  or  remove  a  nuisance, 
before  he  can  be  held  liable  for  its  continuance.  It  is  not  un- 
reasonable  to  hold  the  plaintiff  who  proceeds  against  the  lessee 
to  this  strictness.  The  landlord  or  grantor  himself  is  liable, 
notwithstanding  his  lease  or  grants  for  the  continuance  of  the 
nuisance.  This  was  settled  in  Roewell  v.  Prior,  12  Mod.  635. 
In  that  case,  the  plaintiff  had  recovered  against  the  defendant 
for  erecting  a  building  which  stopped  the  plaintiff's  ancient 
lights.  The  defendant  had  granted  over  the  ground  with  the 
nuisance  to  another,  and  contended  that  he  was  no  longer 
liable,  but  that  the  action  should  be  against  the  lessee.  But 
the  court  said:  *^  Surely  this  action  is  well  brought  against  the 
erector,  for  before  his  assignment  over  he  was  liable  for  all 
consequential  damages,  and  it  shall  not  be  in  his  power  to 
discharge  himself  by  granting  it  over,  and  more  espedally 
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here,  where  he  grants  over,  reserving  rent,  whereby  he  agrees 
with  the  grantee  that  the  nuisance  should  continue,  and  has 
a  recompense,  viz.,  the  rent  for  the  same;  for  surely  when  one 
elects  a  nuisance,  and  grants  it  over  in  that  manner,  he  is  a 
oontinuer  with  a  witness.''  But  the  tenant  who  merely  enters 
upon  the  premises  and  occupies  them,  under  an  obligation  to 
pay  rent  for  the  whole  and  to  commit  no  waste,  cannot  reasona- 
bly be  regarded  as  a  wrong-doer  till  the  party  injured  distinctly 
and  unequivocally  complains  to  him  of  the  injury,  and  in- 
forms him  that  he  is  expected  to  act  in  the  matter  and  remove 
it  In  Ryppon  v.  BowteSy  Cro.  Jac.  373,  it  is  said  that  Coke, 
€.  J.,  inclined  to  the  opinion  that  a  tenant  for  years  is  not  lia- 
ble for  the  mere  occupation  of  a  building  erected  by  his  lessor, 
and  which  obstructs  the  plaintiff's  lights,  because  his  tearing 
down  the  building  would  be  waste  as  to  his  landlord. 

In  the  present  case,  the  language  proved  does  not  amount 
to  a  request,  and  the  jury  should  have  been  so  instructed;  for 
though  verbal  communications  are  to  be  construed  by  the  jury 
under  instructions  from  the  court,  yet  when  a  communication 
cannot  by  any  fair  interpretation  be  regarded  as  a  suf&cient 
notice  or  request,  the  juiy  shrald  be  so  instructed  as  to  its 
meaning. 

Exceptions  sustained. 

Grastzb  or  LnnB  is  Liabls  vob  OcmrnruAVOB  of  NumiroB  aftar  he 
has  been  notified  to  remote  it,  but  not  before:  Note  to  Phmner  t.  Harper^  14 
Am.  Deo.  338;  note  to  (%  rf  LwM  ▼.  BpaUlmg,  fiO  Id.  783;  Pltfb6iiry  t. 
ifoore,  69  Id.  91.  Hie  principel  OMeiscited  to  thia  effect  in  i^^2eAo2»  t.  C^ 
V*  Boiton,  96  MasB.  43;  F<Mlk  t.  Ntm  Hantu  etc  Ca,  107  Id.  866;  Brfimm 
Paper  Cb.  T.  Dem,  123  Id.  209;  FrtiUii$  t.  Wood,  132  Id.  48S;  SUffhi  ▼.  6M- 
k^,  36  THa.  677;  bat  the  one  who  erected  the  nuiaance  is  liable:  Browm 
Poper  Cb.  ▼.  Doom,  mtpra;  PtmlUu  ▼.  Wood,  supra;  InhabitaiUM  qf  New  Salem 
▼.  Xagh  JI2Q  Ox.  188  Id.  8^  all  citing  the  principal  caae:  aee  alao^  oo  thia 
pointy  Plmmer  t.  Harper,  14  Am.  Dea  383^  and  note;  ITc^ioomp  t.  Jermalm^ 
tf  U.  474;  JU  ▼.  Dod^M^  47  U.  864;  note  to  OUp  <^  J4imS  y.  BpaUkig,  9fk 
U.78QI 
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Williams  v.  Vail. 

[9  MlCHX«AH,  102.J 

MiAmui  or  Daxaobs  nr  AonoN  on  Bbflbtin  Boim  n  Amovht  ov  Jodo- 
KXHT  RiooyxRKD  in  the  replevin  suit,  when  a  return  of  the  patopeft^  ig 
mdyed  end  a  judgment  for  its  value  obtained,  in  aooordanoe  with  the 
■tatnte;  and  the  damages  cannot  be  rednoed  by  showing  that  the  plain- 
tiff  in  the  action  on  the  bond  was  but  a  part  owner  of  the  property. 

■uuuTiON  IS  NOT  BxAOunoN  UPON  JuDOMSNT  IN  Rkpletin,  SO  that  upon  its 
retom  unsatisfied  an  action  upon  the  replevin  bond  oan  be  inaintained, 
where,  after  judgment  for  the  defendant  in  replevin  for  the  value  of  th« 
property,  the  execution  is  issued  in  form  in  auumptUf  and  purporting  to 
bo  Issued  in  favor  of  a  plaintiff! 

AcnoN  on  a  replevin  bond.    The  opinion  states  the  facts. 
J.  Sfillifxvn  a/nd  J.  B.  Clarke^  for  the  plaintiffs  in  error. 
F.  Muzzy y  eonira. 

By  Court,  Campbell,  J.  Vail  recovered  a  judgment  below 
against  Williams,  as  principal,  and  Beckwith  and  Eangsbury, 
as  sureties  on  a  replevin  bond;  Williams  having  become  non- 
suit in  the  original  replevin  suit,  and  Vail  having  recovered 
a  judgment  for  the  value  of  the  property,  with  the  costs  of  his 
defense. 

The  errors  assigned  cover  two  points:  1.  The  ruling  of  the 
court  below,  whereby  the  right  of  action  was  maintained  on 
the  return  of  the  execution  referred  to  in  the  record;  2.  The 
refusal  of  the  court  to  permit  evidence  to  show  that  Vail  was 
but  a  part  owner  of  the  property  repleviedi  for  the  purpose  ol 
reducing  damages. 
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We  think  that  the  court  rightly  excluded  the  evidence  of 
the  want  of  title  in  VaiL  The  statute  allows  the  defendant  in 
a  replevin  suit,  when  the  plaintiff  becomes  nonsuit,  if  entitled 
to  a  return  of  the  property,  to  waive  it,  and  have  a  Judgment 
for  the  value.  And  in  a  suit  on  the  bond,  the  measure  oi 
damages  is  the  amount  recovered  in  such  action  of  replevin, 
and  remaining  uncollected:  Gomp.  L.,  sec.  5044.  Where  the 
statute  provides  the  exact  measure  of  damages,  there  is  no 
authority  to  reduce  it:  See  Dorr  v.  Clarky  7  Mich.  310. 

But  we  think  the  court  erred  in  the  view  taken  of  the  exe- 
cution and  the  liability  of  the  parties  upon  the  bond  under  it. 
The  obligation  of  the  bond,  as  regulated  by  the  statute,  creates 
no  liability  until  an  execution  issued  in  favor  of  the  defendant 
in  the  action  shall  be  returned  unsatisfied  in  whole  or  in  part: 
Gomp.  Lfe,  sec.  6043.  This  of  course  means  an  execution  which 
in  law  is  such  as  could  properly  be  issued  on  thie  judgment 
The  judgment  was  in  favor  of  a  defendant  in  replevin,  and 
appears — as  the  law  requires — ^to  be  for  the  value  of  the  goods 
replevied,  as  assessed  by  the  courts  together  with  the  costs  of 
his  defense.  The  execution  is  not  an  execution  in  replevin  at 
all,  but  an  execution  for  damages  in  aatumjmtj  which  is  an 
entirely  different  form  of  action.  Not  only  is  this  so,  but  it  is 
a  plaintiff's,  and  not  a  defendant's,  execution,  and  therefore 
in  no  sense  corresponds  with  the  judgment.  It  was  not  amended 
while  in  the  sheriff's  hands,  or  before  action  brought,  and  does 
not  BO  correspond  with  the  replevin  proceedings  that  any  court 
could  properly  read  them  together  as  part  of  the  same  record. 
It  was  not  in  any  proper  sense  an  execution  upon  that  judg- 
ment. 

The  judgment  must  be  reversed,  with  costs,  and  a  new  trial 
granted. 

The  other  justices  cohcurred. 


Thb  pBOfCirAL  CAflB  D  ciTBD  ia  PhUlipt  T.  Waterhimte,  40  Mioh.  273^  to 
the  point  that^  imd«r  the  statate*  there  is  no  liabUity  on  a  replevin  bond, 
withicmt  proof  of  ezeention  in  the  motion;  in  fFH^Al  y.  Hahe^  38  Id.  631,  to  the 
point  that  aoretiee  are  oondnded  by  a  judgment  against  their  principal,  when 
it  baa  been  obtained  in  the  coitomary  manner  and  in  the  oonrse  of  regular 
l^rooeedinffi;  and  it  is  referred  to  in  Henry  ▼.  Quachtnbutht  48  Id.  418,  to  the 
efleet  that  aeetion  8766^  compiled  law*  of  Michigan,  aeems  ezpreiily  intended 
to  pvoteet  aoretiea  agatnat  being  oondnded  by  a  jndgnMnt  againat  their  prin- 
eipal  in  a  leplrrin  anit;  and  aee  IMLmer  t.  Brock,  40  Id!  020^  821. 
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City  op  Detroit  v,  Corby. 

[9  MlCBl«^ll,  U5.1 

BvLi  ov  Rupofbxat  Sufxbiob  is  Applicable  when  the  relatioii  of  prin- 
cipal and  agent  or  fUMter  and  servant  exists;  but  not  when  the  reUtioa 
is  that  of  contractor  only. 

Rblatiok  op  Contractob  Excludes  That  op  Prikozpal  akd  Agent  or 
master  and  servant,  in  all  ordinary  transactions;  bat  there  is  not  neoee* 
sarily  such  a  repngnance  between  them  that  they  cannot  exist  together. 

RSLATIOy  OP    CONTRACTOB    AND    OP    PRINCIPAL    AND   AOENT    MUST    NbCEB- 

SASILT  Exist  Tooxtheb,  where  one  contracts  with  a  municipal  corpora* 
tion  to  construct  a  sewer  through  one  of  its  streets. 

Municipal  Cobporation's  Power  to  Construct  Sewers  through  m 
Streets  is  Special  Leoislattve  QiukJST  for  private  purposes,  and  ia 
not  a  power  given  to  the  corporation  for  governmental  purposes,  or  » 
public  municipal  duty  imposed  upon  it^  as  to  keep  its  streets  in  repair* 
and  the  like. 

Municipal  Corporation  Takes  Power  to  Construct  Sewers  thbouob 
rrs  Streets  with  Understandino  that  the  power  shall  be  so  executed 
as  not  unnecessarily  to  interfere  with  the  rights  of  the  public,  and  that 
all  needful  and  proper  measures  shall  be  taken  in  its  execution  to  guard 
against  accidents  to  persons  lawfully  using  the  streets  at  the  time.  The 
corporation  is  bound  for  the  performance  of  these  obligaticns,  and  can- 
not rid  itself  of  their  performance  by  exeenting  the  power  through 
agents. 

Municipal  Corporation  is  Liable  pob  In/uries  Caused  bt  Neqxjoengb 
OP  Contractor  in  not  placing  guards  to  an  excavation  in  its  streets  for 
a  sewer,  although  the  corporation  was  required  by  its  charter  to  let  tha 
contract  to  the  lowest  bidder,  and  the  contract  provided  that  the  con- 
tractor should  at  all  times  keep  the  excavation  fenced  in  or  carefully 
guarded,  and  should  be  liable  for  all  damages  that  might  arise  from  acci* 
dents  caused  by  his  neglect. 

Case,  brought  by  Jerome  B.  Corey  against  the  city  of  De- 
troit, for  damages  sustained  by  the  plaintiff's  wife  in  falling 
into  an  unguarded  excavation  for  a  sewer  in  one  of  the  streets 
of  the  city.  The  excavation  was  made  under  a  contract  let 
by  the  city,  as  required  by  its  chartel-,  to  the  lowest  bidder. 
The  contract  bound  the  contractor  at  all  times  to  '^  keep  the 
excavation  fenced  in  or  carefully  guarded,  as  provided  by  the 
city  ordinances,  so  as  to  prevent  accident  to  the  traveling  pulK 
lie,  and  shall  be  liable  for  all  damages  that  may  arise  from 
accidents  in  any  way  caused  by  neglect  of  the  same."  The  ex- 
cavation was  left  unguarded,  and  the  plaintiff,  in  a  dark  night, 
drove  into  it,  and  his  wife  was  injured.  The  plaintiff  had  a 
verdict,  under  the  instructions  of  the  court.  The  question* 
in  the  case  relate  to  the  liability  of  the  city. 

/•  L,  Chipman  and  O.  V.  N.  Lothropy  for  the  plaintiff  in  error. 
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Maynard  and  Meddaugh^  and  0. 1.  Walker^  fat  the  defend- 
ant in  error. 

B7  Conrty  Manning,  J.  The  only  question  in  this  case  is 
the  liability  of  the  city. 

It  was  said  on  the  argument  that  the  contractors,  and  not 
the  city,  are  liable,  as  the  sewer  was  being  constructed  by  them 
under  a  contract  with  the  city  when  the  accident  occurred. 

When  the  relation  of  principal  and  agent  or  master  and 
MTvant  exists,  the  rule  of  respondeat  iuperior  is  applicable,  but 
not  when  the  relation  is  that  of  contractor  only.  In  all  ordi- 
nary transactions,  the  relation  of  contractor  excludes  that  of 
principal  and  agent,  or  master  and  servant.  But  there  is  not 
necessarily  such  a  repugnance  between  them  that  they  cannot 
eodst  togeUier.  The  difference  between  them  is,  that  a  contractor 
acts  in  his  own  right  and  for  himself,  whereas  an  agent  or  ser- 
▼ant  acts  for  and  in  the  name  of  another. 

In  the  case  before  us,  both  relations  exist,  and  nmit  neces- 
sarily exist  from  the  peculiar  character  and  circumstances  of 
the  case.  The  contractors  not  only  acted  for  themselves,  but 
at  the  same  time  as  agents  for  the  city,  under  the  power  given 
it  to  construct  sewers  in  its  streets,  which  are  public  highways. 
They  had  no  right  to  make  the  excavation  they  did,  except 
as  agents  for  the  city;  and  had  they  been  proceeded  against 
by  indictment  for  creating  a  public  nuisance,  they  could  not 
have  justified  in  their  own  right,  but  would  have  had  to  justify 
as  agents  of  the  city  under  their  contract. 

It  is  also  to  be  observed  that  the  power  under  which  they 
acted,  and  which  made  that  lawful  which  would  otherwise 
have  been  unlawful,  was  not  a  power  given  to  the  dty  for  gov- 
ernmental purposes,  or  a  public  municipal  duty  imposed  on 
the  city,  as  to  keep  its  streets  in  repair,  or  the  like,  but  a 
special  legislative  grant  to  the  city  for  private  purposes.  The 
■ewers  of  the  city,  like  its  works  for  supplying  the  city  with 
water,  are  the  private  property  of  the  city — ^they  belong  to  the 
city.  The  corporation  and  its  corporators,  the  citizens,  are 
alone  interested  in  them — ^the  outside  public  or  people  of  the 
state  at  large  have  no  interest  in  them,  as  they  have  in  the 
streets  of  the  city,  which  are  public  highways. 

The  donee  of  such  a  power,  whether  the  donee  be  an  individ- 
ual or  a  corporation,  takes  it  with  the  understanding — for 
such  are  the  requirements  of  the  law  in  the  execution  of  the 
power^ihat  it  shall  be  so  executed  as  not  unnecessarily  to 
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interfere  with  the  rights  of  the  public,  and  that  all  needful  and 
proper  measures  will  be  taken,  in  the  execution  of  it,  to  guard 
against  accidents  to  persons  lawfully  using  the  highway  at  the 
time.  He  is  individually  bound  for  the  performance  of  these 
obligations;  he  cannot  accept  the  power  divested  of  them,  or 
rid  himself  of  their  performance  by  executing  it  through  a 
a  third  person,  as  his  agent.  He  may  stipulate  with  the  con- 
tractor for  their  performance,  as  was  done  by  the  city  in  the 
present  case,  but  he  cannot  thereby  relieve  himself  of  his  per^ 
sonal  liability,  or  compel  an  injured  party  to  look  to  his  agent 
instead  of  himself  for  damages. 

It  was  also  said  on  the  argument  that  the  city  was  required 
by  its  charter  to  let  the  contract  to  the  lowest  bidder.  I  agree 
with  counsel  in  this  construction  of  the  charter,  when  the  work 
is  done  by  contract,  and  the  contract  price  exceeds  two  hun- 
dred dollars,  as  it  does  in  this  case.  But  I  do  not  see  in  it  any 
intention  of  the  legislature  to  make  the  contractor  only  liable, 
and  to  relieve  the  city,  which  is  benefited  by  the  power,  of  its 
liability.  The  object  of  this  provision  in  the  charter  is  to  pro- 
tect the  city  against  frauds  too  frequently  concocted  between 
faithless  public  functionaries  and  contractors,  by  which  the 
public  is  sometimes  made  to  pay  much  more  for  a  thing  than 
it  is  worth. 

In  Lesher  v.  Wabash  Navigation  Co.y  14  HI.  85  [66  Am.  Dec« 
494],  the  company  was  authorized  by  its  charter  to  enter  upon 
certain  premises,  and  take  therefrom  material  for  the  construc- 
tion of  its  works  by  making  compensation  therefor.  The  com* 
pany  contracted  with  certain  individuals  to  build  a  dam,  the 
contractors  agreeing  to  furnish  the  material,  which  was  taken 
by  them  from  the  land  of  the  plaintiff,  who  claimed  compensa- 
tion of  the  company,  and  the  court  held  the  company  liable 
on  the  ground  that  the  contractors  were  the  servants  of  the 
company.  Caton,  J.,  in  delivering  the  opinion  of  the  court, 
says:  '^The  contractors  were  none  the  less  the  servants  of  the 
company  because  they  were  doing  the  work  by  contract,  and 
for  a  stipulated  price.  The  work  was  still  done  by  the  com* 
pany,  and  under  the  authority  of  the  charter.  The  privileges 
which  the  charter  conferred  upon  the  company  to  enable  them 
to  do  the  work  devolved  upon  the  contractors  for  the  same 
purpose.  The  very  erection  of  the  dam  across  the  river  was 
an  obstruction  to  its  navigation,  and  would  have  been  unlawftd 
but  for  the  authority  conferred  by  the  charter.  Had  the  Cul- 
berstons  been  prosecuted  for  damages  occasioned  by  reason  of 


April,  1861.]       Cmr  of  Dbtboit  v.  Cobet.  81 

«nch  obfltniction,  they  would  immediately  have  Bought  pro* 

tection  under  the  charter Had  a  cause  of  action 

accrued  to  an  individual  by  reason  of  the  obstruction  erected 
in  the  river,  the  company  whose  work  it  was  would  have  been 
liable  as  much  as  if  they  had  erected  it  with  their  own  hands." 

In  Bailey  v.  Mayor  etc.  of  New  York,  8  Hill  (N.  Y.),  531  [88 
Am.  Dec.  669],  the  action  was  for  damages  done  the  plaintiff 
by  the  breaking  of  a  dam  erected  across  the  Croton  river,  to 
fiupply  the  city  of  New  York  with  water.  The  defense  was 
that  the  action  could  not  be  maintained  upon  the  principle  of 
Tttpondeai  superior :  1.  Because  the  water  commissioners  who 
had  charge  of  the  construction  of  the  work  were  appointed  by 
the  state,  and  not  by  defendants;  and  2.  If  they  were  to  be 
regarded  as  having  been  appointed  by  defendants,  that  defend- 
ants, in  building  the  dam,  were  acting  in  a  public  capacity, 
and  like  other  public  agents,  were  not  responsible  for  the  mis* 
conduct  of  those  necessarily  employed  by  them.  Both  points 
were  ruled  against  defendants.  Nelson,  G.  J.,  in  delivering 
the  opinion  of  the  court,  says:  "The  powers  conferred  by  the 
several  acts  of  the  legislature  authorizing  the  execution  of  this 
{(leat  work  are  not,  strictiy  and  legally  speaking,  conferred  for 
the  benefit  of  the  public.  The  grant  is  a  special,  private  fran- 
chise, made  as  well  for  the  private  emolument  and  advantage 
of  the  city  as  for  the  public  good.  The  state,  in  its  sovereign 
character,  has  no  interest  in  it.  It  owns  no  part  of  the  work. 
The  whole  investment  under  the  law,  and  the  revenue  and 
profits  to  be  derived  therefrom,  are  a  part  of  the  private  prop- 
erty of  the  city,  as  much  so  as  the  land  and  houses  belonging 
to  it  situate  within  its  corporate  limits." 

This  decision  was  afterwards  a£5rmed  in  the  court  of  errors, 
the  chancellor  holding  the  defendants  liable  as  the  owners  of 
the  land  on  which  the  dam  was  erected,  and  other  members 
of  the  court,  on  the  ground  stated  by  Chief  Justice  Nelson,  in 
his  opinion. 

In  SUyrn  v.  City  of  Utica,  17  N.  Y.  104  [72  Am.  Dec.  437], 
which  is  a  case  of  a  sewer  constructed  in  a  public  street  under 
a  contract  with  the  city,  and  is  in  all  respects  analogous  to 
the  one  before  us,  the  city  was  held  liable.  The  liability  of 
the  city  is  put  on  the  ground  of  its  duty  to  keep  its  streets  in 
repair,  and  a  like  duty  was  urged  on  the  argument  as  the 
groond  of  liability  in  the  present  case.  While  I  concur  in  the 
oorreotnees  of  the  conclusions  to  which  the  court  came  in  that 
I  am  unable  to  see  how  the  execution  of  the  power  giwa 
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to  the  city  to  oonstmct  sewers  is  of  itself  an  infringement  of 
its  duty  to  keep  its  streets  in  repair.  The  duty  and  power 
must  be  so  construed  as  to  be  consistent  with  each  other,  and 
not  repugnant  the  one  to  the  other. 

In  Inhahita'nU  of  L&weU  v.  Boiion  and  Lowell  RaUroad^  23 
Pick.  24  [34  Am.  Dec.  83],  defendant  was  held  liable  for  an 
injury  to  an  individual  by  falling  into  a  deep  cut  made  in  a 
highway,  in  the  cotistruction  of  the  company's  road  by  a  con- 
tractor. 

This  case  is  commented  on  and  approved  by  the  same  court 
hi  HiUiard  v.  Riehardson^  8  Gray,  849  [63  Am.  Dec.  743]. 
Thomas,  J.,  after  stating  the  fiEtcts  in  the  case,  says  (p.  858) : 
^'  Now,  it  is  plain  that  it  is  the  corporation  that  are  intrusted 
by  the  legislature  with  the  execution  of  these  public  works, 
and  that  they  are  bound,  in  the  construction  of  them,  to  pro- 
tect the  public  against  danger.  It  is  equally  plain  that  they 
cannot  escape  this  responsibility  by  a  delegation  of  this  power 
to  others." 

In  Reedie  v.  Ijmdon  and  North  Western  Railway  Co.^  4  Bxch* 
244,  Barry  v.  City  of  St.  Louis,  17  Mo.  121,  and  perhaps  some 
other  cases,  the  corporation  was  held  not  to  be  liable.  The 
distinction  does  not  appear  to  have  been  taken,  in  these  cases, 
between  ordinary  .contractors  who,  doing  only  what  it  is  law- 
ful for  any  one  to  do,  act  in  their  own  right,  and  contractors 
under  a  special  legislative  power,  given  for  private  purposes, 
rendering  that  lawful,  in  the  donee  of  the  power  and  thoee 
acting  under  him,  which  would  otherwise  be  unlawful.  The 
judgment  of  the  court  below,  I  think,  should  be  a£Srmed. 

Martin,  C.  J.,  and  Chbistiancy,  J.,  concurred. 


Camfbxll,  J.,  diasented,  being  of  the  opinion  that  the  dty  waa  not  liable 
for  the  n^lect  of  the  eontraotor.  He  thoaght  that  the  case  came  clearly 
within  that  class  in  which  the  employer,  haying  made  a  fair  and  proper  con- 
tract to  do  a  lawful  act  in  a  lawful  way,  was  not  liable,  if  the  contractor 
violated  his  duty,  to  the  injury  of  a  third  person;  and  he  repudiated  the  doc- 
trine that  the  city  had  received  oertian  privileges  upon  implied  conditioDS 
which  were  not  susceptible  of  performance  wi^ont  the  action  of  the  city, 
through  agents  for  which  it  was  responsible. 

Bmflotxb*0  Liabilitt  vor  Actb  or  Omissions  ov  Ck>iffTBACTQB:  See  Skme 
▼.  Oheshin  B.  B.,  51  Am.  Dec.  192;  Blake  ▼.  Farru,  56  Id.  304;  Letker  t. 
Wabash  Nov.  Co.,  56  Id.  494;  Billiard  y.  Bkhardmm,  63  Id.  743,  and  the 
notes  to  these  cases;  MeOuke  ▼.  OratU,  67  Id.  49;  BomoeU  ▼.  Laird^  68  Id. 
345;  Clark  t.  Fry,  72  Id.  590,  and  note.  The  general  rule  is,  that  where 
irork  oontraoted  for  is  not  a  nuisance  per  ee,  the  employer  wiU  not  be  liable 
lor  inJvriM  resulting  from  the  wrongful  acts  or  omissions  of  the  oontraotor} 
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Cl^ qf  Logmup09t  t.  IHdtp  70  Ind.  78;  bat  under  certain  drcomstaaoei  the 
employer  may  be  liable:  Lahe  Superior  Iron  Co.  ▼.  Sridtaon^  39  Mich.  498. 
Ibne  one  who  employs  another  to  fill  his  ice-honsey  and  obtains  Uoense  from 
Hm  mnnictpal  anthorities  to  incomber  the  street  for  that  porpoee,  cannot 
shield  l>i«*— H  from  liability  for  Injuries  caused  by  unlawfully  obstructing 
the  street^  on  the  ground  that  his  employer  was  a  contractor,  and  alone  lia- 
Ue:  DarmakMtUr  ▼.  MoffnahaHf  27  Id.  189.  So  one  who  obtains  a  franchise 
from  a  municipal  corporation  is  bound  to  see  to  its  safe  use:  JieWiiUami  r, 
DebroU  Oetdrol  MUk  Ckk^  31  Id.  277.  The  principal  case  is  cited  to  the  fore- 
going proposttions. 

HUBICZPAL  Ck>]tPQBAXIOH  D  LlABLX  lOB  NbOLXOENOI  OV  GOHTRACrOR  Dff 

OmmsDOTiNO  Pitbuo  Wobk:  Cit^  (^ Buffalo  ▼.  HoOowaif^  67  Am.  Dec.  650; 
AtorrtT.  CityqfUtieaL,  72 Id. 437;  CU^qfSU  Pon/y./^dte,  74Id.753;  contra.* 
/amet  t.  San  Fnmdeoo,  65  Id.  626.  The  principal  case  is  based  upon  the  fact 
that  sewers  were  private  property  of  the  dty,  in  which  the  outside  public  or 
people  of  the  state  at  large  had  no  concern:  People  ex  reL  Le  Roy  ▼.  Hurlbut, 
U  Mich.  104»  per  Gool^,  J. 

Teb  pbdicipal  0A8B  IB  DDTDiouiBHSD  In  Olt^  tf  DetfoU  ▼.  BladoAyt  21 
Ifidi.  106^  as  not  presenting  the  question  whether  a  city  is  liable  to  a  private 
aetioo  by  an  injured  party  for  neglect  to  keep  a  croas-walk  in  repair;  and  it 
is  not  an  authority  for  the  proposition  that  damages  for  negligence  may  be 
rseorered  against  a  municipal  corporation  for  an  injury  resulting  from  the 
pibn  of  a  public  work,  as  distinguished  from  its  mode  of  execution:  Oftjif  ej 
T.  Tooian^  37  Id.  163. 


Smith  v.  Kendall. 

[9  MiOHxeAK,  ML] 
InmnanT  n  FboiiI880BT  Nots,  when  its  makers  promise  to  pay  to  the 

cider  of  certain  persons,  at  a  time  and  place  named,  a  sum  of  money« 

"  with  current  exchange  on  New  York." 
IvBOBfln  aw  pROMnsoBT  Note  mat  Declakb  thxbeon  as  Assionxb. 

AcnoN  hj  Kendall  against  the  makers  of  the  followmg  in- 
itmment:  ""  $793.98.  New  York,  July  13, 1858.  Eight  months 
after  date,  we,  the  subscribers,  of  Grand  Rapids,  county  of 
Kent,  state  of  Michigan,  promise  to  pay  to  the  order  of  Ely, 
Brown,  &  McConnell,  seven  hundred  and  ninety-three  dollars 
and  ninety-eight  cents,  at  the  banking  house  of  Duncan  Sher- 
man &  Co.,  value  received,  with  current  exchange  on  New 
York.  Smith  &  McConnell."  The  paper  was  indorsed  by  the 
payees,  but  Kendall  alleged  in  the  declaration  that  he  was 
their  assignee.  The  plaintiff  recovered  judgment,  and  the 
defendants  assigned  as  error  that  the  instrument  was  not  a 
promisBory  note,  because  it  was  not  for  the  payment  of  a  cer- 
tain sum  of  money;  and  that  the  allegation  that  the 
was  aaaignee  should  have  been  proved. 
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/.  7.  Hclmeif  for  the  plaintiffs  in  error. 
Wiihey  and  Oray^  for  the  defendant  in  eiror. 

B7  Court,  MANNiNOy  J.  The  instrument  for  seven  hundred 
and  ninetj-three  dollars  and  ninety-eight  cents,  it  is  argued,  is 
not  a  promissory  note,  because  it  is  payable  with  current  ex- 
change on  New  York.  It  calls  for  seven  hundred  and  ninety- 
three  dollars  and  ninety-eight  cents,  if  paid  in  the  city  of  New 
York;  if  paid  elsewhere,  it  calls  for  that  amount,  with  such 
additional  sum,  called  exchange,  as  will  make  the  amount 
where  paid  equivalent  to  seven  hundred  and  ninety-three  dol- 
lars and  ninety-eight  cents  in  the  city  of  New  York. 

A  promissory  note  must  be  for  the  payment  of  a  certain  sum 
of  money.  Exchange  varies  from  time  to  time,  and  might 
have  been  more  or  less  when  the  seven  hundred  and  ninety- 
three  dollars  and  ninety-eight  cents  were  to  be  paid  than  when 
the  instrument  was  given.  Is  this  fluctuation,  to  which  ex- 
change is  subject,  such  a  contLngency  or  uncertainty  as  the 
rule  requiring  a  note  to  be  for  a  sum  certain  was  intended  to 
guard  against?  We  think  not.  Bills  of  exchange  and  promis* 
sory  notes  are  commercial  instruments,  and  to  facilitate  com- 
merce are  subject  to  certain  rules  of  law  not  applicable  to  other 
contracts.  These  rules  should  be  liberally  construed,  and  in 
such  a  way  as  to  effect  the  object  had  in  view.  Exchange  ia 
an  incident  to  bills  for  the  transmission  of  money  from  one 
place  to  another.  Its  nature  and  effect  are  well  understood 
in  the  commercial  world;  and  merchants  having  occasion  to 
use  their  funds  at  their  place  of  business  sometimes  make  the 
currency  at  that  point  the  standard  of  payments  made  to  them 
by  their  customers  at  a  different  point.  Such  is  the  design  of 
the  instrument  before  us;  and  we  believe  such  instruments  are 
considered  by  commercial  men  to  be  promissory  notes.  In 
Pollard  V.  HerrieSj  3  Bos.  &  Pul.  335,  P.  deposited  a  sum  of 
money  with  H.  in  Paris,  and  took  H.'s  note  ^'payable  in  Paris, 
or  at  the  choice  of  the  bearer  at  the  Union  Bank  in  Dover,  or 
at  H.'s  usual  residence  in  London,  according  to  the  course  of 
exchange  upon  Paris."  This  instrument  was  declared  on  as  a 
promissory  note,  and  spoken  of  and  treated  by  both  counsel 
and  court  as  a  promissory  note.  It  is  called  a  promissory  note 
by  the  reporter,  and  treated  as  such  by  Mr.  Chitty  in  his  trea- 
tise on  bills  of  exchange,  pp.  232,  424.  In  LeggeU  v.  /enet,  10 
Wis.  34,  a  written  promise  to  pay  a  sum  of  money,  ^^with 
change  on  New  York,"  was  held  to  be  a  promissory  nola 
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There  is  nothing  in  the  other  objection.  The  note  was  in- 
dorsed by  Ely,  Brown,  &  McConnell,  and  every  indorsee  is  the 
assignee  of  the  indorser. 

The  judgment  must  be  affirmed,  with  costs. 

Habtin,  C.  J.,  and  Chbistianct,  J.,  concurred. 
Campbell,  J.,  delivered  a  dissenting  opinion. 


Non  OB  Bill  to  bb  Ksgotiablx  injar  bb  bob  Sum  of  Mokbt  GxBTAnr 
Of  AMomiT:  Koto  to  Wootey  ▼.  Sergeani,  14  Am.  Deo.  423;  Fratiek  t.  Norton, 
06  Id.  66;  ^verett'j  Adm'r  ▼.  Booiser,  76  Id.  203.  The  prinoi^  cmo  wm  fol- 
lowed in  Jokmmm  ▼.  FriMe,  15  Mioh.  291,  on  the  point  that  a  noto  otherwiee 
Bflgotiable  was  still  snch,  although  payable  "with  cnirent  rate  of  exchange 
on  New  York;  **  bat  the  opposito  conclusion  was  reached  in  Lowe  ▼.  B/int,  76 
AoLDea  742. 


In  thb  Matteb  of  Laktis. 

r9  HiOHieAK,  mj 
Wmb  or  OKBnOBJUti  n  nor  Ora  ot  Right  at  the  common  law,  bnt  rests  in 
tifes  soDiid  discretion  of  the  oonrt,  to  be  allowed  or  not^  as  may  best  pro- 
BMte  the  ends  of  justice;  and  statutory  proyisions  requiring  the  writ  to 
be  xssned  within  a  certain  time,  and  providing  for  its  allowance  out  of 
ooort^  do  not  take  away  the  court's  discretionary  power. 
ov  Cbrtiobabi  Qixashbd  bob  Lachbs  Of  Pabubs  in  not  suing  it  out 


CsBTiORABi.  Proceedings  had  been  taken  under  the  act  of 
1867,  "  to  provide  for  the  draining  of  swamps,  marshes,  and 
other  low  lands/'  and  the  report  of  the  commissioners  was 
filed  in  the  Jackson  circuit  court,  and  confirmed  on  Septem- 
ber 26,  1859.  Lantis  and  others  appeared  in  court  and  op- 
posed the  confirmation  of  the  report.  On  August  23,  1860, 
they  sued  out  a  writ  of  certiorari  to  remove  the  proceedings  to 
the  supreme  court.  A  motion  to  quash  the  writ  was  thereupon 
made. 

Efair  and  Qibsorij  for  the  motion. 

Chridley  and  C&ndy^  contra. 

By  Court,  Manning,  J.  The  motion  to  quash  the  writ 
must  be  granted.  No  certiorari  is  given  by  the  statute  author- 
ismg  the  proceedings  of  the  commissioners,  and  at  common 
law  the  writ  is  not  one  of  right,  but  rests  in  the  sound  discre* 
tion  of  the  court,  to  be  allowed  or  not,  as  may  best  proiuous 
the  ends  of  justice;  People  v.  Supervieore  of  Allegany^  15  Wend. 
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198;  S.  C.y  2  Hill  (N.  Y.),  9.  The  report  of  the  commissionera 
was  confinned  on  the  twenty-eixth  of  September,  1859,  and  the 
writ  was  not  sued  out  by  the  relators  until  the  twenty-third  of 
August,  1860,  eleven  months  thereafter.  They  appeared  and 
opposed  the  confirmation  of  the  report  in  the  circuit  court,  and 
if  they  intended,  after  £edling  there,  to  bring  the  case  to  this 
court  for  review,  they  should  not,  in  justice  to  the  comTnismon* 
ers,  the  contractors,  and  tax  collectors,  have  lain  by  until  the 
work  was  done  and  the  taxes  were  levied  and  collected,  as 
under  the  law  and  in  the  natural  course  of  events  they  wotdd 
be,  and  we  are  bound  to  suppose  were,  before  appealing  to  this 
court  for  relief.  They  should  not,  by  this  apparent  acquies- 
cence on  their  part  for  so  long  a  time  in  the  action  of  the  circuit 
court,  be  permitted  to  reap,  as  its  fruit,  the  benefit  of  what  was 
afterwards  done,  without  coninbuting  towards  the  expense. 
tf<m  constat  that  the  contractors  would  have  proceeded  with 
the  work,  or  that  the  taxes  would  have  been  levied  and  col- 
lected before  the  legality  of  the  proceedings  had  been  tested, 
had  the  writ  been  sued  out  within  a  reasonable  time  after  the 
confirmation  of  the  commissioners'  report.  For  these  reasons, 
without  intending  to  lay  down  any  general  rule  further  than 
what  is  necessary  to  dispose  of  the  present  motion,  we  think 
the  writ  was  improvidently  allowed,  on  account  of  the  laches 
of  the  relator  in  not  suing  it  out  at  an  earlier  day,  and  that  it 
should,  for  that  cause,  now  be  quashed. 

The  statutory  provisions  requiring  the  writ  to  be  issued 
within  two  years,  and  providing  for  its  allowance  out  of  court, 
were  not  intended  to  and  do  not  take  away  the  discretionary 
power  of  the  court.  The  first  is  a  limitation  on  its  powers; 
and  the  other  provision  was  only  intended  to  do  away  with  the 
necessity  of  a  si>ecial  application  to  the  court  for  the  writi 
which  would  have  to  be  made  when  the  court  was  in  session, 
and  could  be  made  at  no  other  time. 

In  the  case  of  People  v.  Supervisors  of  AUegany^  16  Wend.  198, 
and  in  State  v.  Anderson^  1  Coxe,  818  [1  Am.  Dec.  207],  the 
writ  was  quashed  on  the  argument  of  the  case,  although  it  had 
been  allowed  by  the  court.  The  court,  being  then  in  possessioia 
of  the  whole  case,  can  more  satisfactorily  exercise  its  discietkm 
than  on  the  ex  parte  statement  made  to  procure  the  writ. 

The  writ  must  be  quashed,  with  costs  of  the  motion. 

Mabtin,  C.  J.,  and  Chbistiancy,  J.,  conouned. 
Campbell,  J.,  delivered  a  dissenting  opinioD. 
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Cisiio&Au  n  HOT  Wbit  of  "Bjqwt,  but  u  DiscRxnoHAKT  Wbit:  Dttggem 
▼.  SldOrmUr^  12  Am.  Dee.  527,  and  note.  It  should,  therefore,  not  be  allowed 
^rheie  the  eq[idtie8  are  against  it:  People  ex  rtL  Hoediger  ▼.  Drain  CommUeion- 
er$,  40  IGch.  746;  and  where  it  appears  that  substantial  justice  was  done  by 
the  action  of  taxing  officers,  which  it  is  sought  to  reverse,  the  writ  will  be 
denied  or  quashed:  Knapp  t.  ffeller,  22  Wis.  470. 

GmiORARi,  HOT  Grahtbd^  but  Quasbxd,  ros  Laohbb:  Duggen  ▼.  MeOnh 

der,  12  Am.  Deo.  627,  and  note.    The  principal  ease  was  not  followed  in 

WiBtmT.  O^ord^  42  Mieh.  466^  in  a  case  inrolving  delay  in  suing  out  the 


GbANE    V.    DWYEB. 

[9  MicmoAii,  8Saj 

AjUBJt  WILL  HOT  IjDn>  RB  AxD  TO  Envobcb  FuKfJUTUHB  by  granting  a^ 

.injunction  to  prevent  a  vendee  from  removing  a'  house  erected  by  him. 

'upon  the  land,  wheito  the  vendor  declared  the  ooiftract  forfeited,  accord*. 

ing  to  its  terms^  for  the  non-payment  of  an  installment  of  the  purchase  • 


Bill  for  an  injnnctioii.  One  Charles  Dwyer  entered  into  a 
contract  with  the  complainant,  Albert  Crane,  for  the  purchase 
of  a  lot  of  land  in  the  city  of  Detroit,  the  purchase  price  to  be 
paid  in  installments.  The  contract  provided  that,  in  case  of 
default  by  the  vendee,  his  heirs,  executors,  administrators,  or 
assigns,  the  vendor  might  declare  the  contract  void.  Dwyer 
went  into  possession  of  the  lot,  and  erected  a  dwelling-house 
thereon  at  a  small  expense.  He  afterwards  assigned  the  con« 
tract  to  one  Dunroe,  who  in  turn  assigned  it  to  Dwyer's  wife. 
Default  having  been  made  in  the  payment  of  installments  of 
the  purchase  price,  the  complainant  put  an  end  to  the  con- 
tract, and  instituted  proceedings  to  recover  possession  of  the 
premises.  While  these  proceedings  were  pending,  the  defend- 
ants commenced  to  remove  the  house.  The  complainant  asked 
for  an  injunction  to  restrain  the  removal,  which  was  granted, 
bnt  afterwards  dissolved,  and  the  bill  dismissed. 

/>.  C  Hdbrook^  for  the  appellant. 

ifaynard  and  Meddav^hj  and  0,  V.  N.  Lothrop^  for  the  de- 
fendants. 

By  Court,  Maknino,  J.  Equity  will  not  lend  itself  to  en- 
force a  penalty  or  forfeiture,  as  it  would  do  in  giving  the  relief 
asked.  The  case  made  by  the  bill  is  a  forfeiture  by  one  of 
defendants  of  all  her  rights  in  a  contract  made  with  complain- 
»Qt  for  the  porchase  of  a  lot  of  ground  in  the  city  of  Detroit, 
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and  aasigned  to  her.  The  house  in  question  was  bnilt  by  the 
purchaser  after  he  took  possession  of  thn  Int :  nnd  complainant, 
having  put  an  end  to  the  contract  for  iliu  non-payment  of  a 
part  of  the  purchase-money  at  the  time  stipulated,  as  by  the 
terms  of  it  he  had  a  right  to  do,  claims  the  house  under 
the  forfeiture,  and  asks  an  injunction  to  prevent  its  removaL 
The  decree  dismissing  the  bill  must  be  aflSrmed. 

The  other  justices  concurred. 

FOBIUTUBIS  AUG  NOT  FaVOBBD  EXTHX&  AT  LaW  OB  TS  EQUXTT:  XyWI  T. 

fVwefert  Im,  Gx,  66  Mioh.  146^  oitmg  the  principal  case;  mod  mo  IhmUm 
▼.  Adamtt  60  Am.  Deo.  44. 


Fabb  V.  Basoo. 

1 9  MlCBXOAH,  868.  J 

Kvnmrai  that  ^*"*"'^*  Rxpobtb  webs  PsBTUwaLT  ni  Giboulatioh  oo9> 
CBRimfo  PLAcranv  ABX  AiiMTBsniTJ  in  mitigation  of  damages  in  an  action 
for  abuider. 

Action  for  slander.  Plea,  the  general  issue.  The  plaintiff 
proved  the  publication  of  the  slanderous  words,  and  the  defend- 
ant then  sought  to  show,  in  mitigation  of  damages,  that  preyious 
to  such  publication  reports  to  the  same  efTect  were  in  comni<m 
circulation  in  the  Ticinity  where  the  plaintiff  resided,  but  the 
oourt  refused  to  admit  the  evidence.  The  plaintiff  had  a  ver- 
dict, and  the  defendant  brought  error. 

M.  L.  Drake f  for  the  plaintiff  in  error. 

Crofooi  cuad  Dewey y  for  the  defendant  in  error. 

67  Court,  Manning,  J.  It  would  be  useless  to  attempt  to 
reconcile  the  numerous  conflicting  cases  cited  and  commented 
on  by  counsel  on  the  argument.  In  such  circumstances,  the 
court  must  be  governed  in  the  conclusion  it  may  come  to 
more  by  legal  principles  than  by  reported  cases,  which  fre- 
quently are  but  evidence  of  the  application  of  such  principles 
to  a  particular  state  of  facts.  It  sometimes  happens  that  evi- 
dence which  is  admissible  for  one  purpose  is  wholly  inadmis- 
sible for  another  and  different  purpose.  In  such  cases,  to  reject 
the  evidence  entirely  might  work  as  great  injury  to  the  party 
offering  it  as  its  admission  could  possibly  do  to  the  opposite 
party.  To  obviate  this  dif&culty  as  far  as  practicable,  the 
is  admitted,  with  instructions  to  the  jury  to  use  it  for 


Oct  1861.]  Fabb  v.  Rasco.  8» 

a  particular  ptirpoee,  and  that  only,  and  not  for  all  the  pur- 
poses of  the  suit.    Once  before  the  jury,  it  may,  notwithstand- 
ing the  inatmctions  of  the  court,  have  more  or  less  weight  with 
them  on  other  parts  of  the  case.    Of  the  two  evils,  the  rejec- 
tion of  the  evidence  entirely,  or  its  admission  for  a  particular 
purpose,  with  instructions  to  the  jury  to  disregard  it  for  any 
and  all  other  purposes,  the  latter  is  supposed  to  be  least 
objectionabley  and  therefore  has  been  adopted  by  courts  as  tho 
role  in  all  such  cases.    Now,  we  cannot  but  think  the  great 
contrariety  of  decisions  on  the  question  before  us  has  arisen,  in 
part,  from  overlooking  this  rule,  and  in  part  from  inadvertence 
to  the  two  distinct  elements  that  enter  into  and  form  the  basis  for 
damages  in  this  class  of  cases.    The  fair  reputation  of  the  person 
slandered,  and  the  quo  animo  of  the  slanderer,  are,  we  believe, 
admitted  by  aU  of  the  cases  to  be  taken  into  consideration  by 
the  jury  in  assessing  the  damages.    But  in  some  of  the  reported 
cases  where  the  defendant,  to  disprove  a  malicious  intent,  has 
oSered  to  show  what  he  said  was  public  rumor,  and  was  spoken 
of  by  him  as  such,  or  had  been  told  to  him  by  another  whose 
name  he  mentioned  at  the  time,  the  evidence  has  been  rejected 
on  one  or  both  of  the  following  grounds,  viz. :  1.  That  it  did  not 
prove  the  truth  of  the  words  uttered;  or  2.  That  to  admit  it 
would  be  allowing  the  slander  to  be  given  in  evidence  to  asperse 
the  plaintiff's  reputation,  and  to  the  extent  of  the  injury  it  had 
done  his  reputation,  to  lessen  his  claim  for  damages.     Both 
reasons  are  fallacious,  as  the  evidence  is  not  offered  for  either 
of  thoee  purposes,  but  to  show  the  quo  animo  of  the  defendant 
— ^whether  in  uttering  the  words  spoken  by  him  he  was  prompted 
by  feelings  of  hostility  to  the  plaintiff,  or  by  a  gossiping 
tongue,  or  by  nothing  more  than  the  common  inclination  prev- 
alent among  friends  and  associates  when  together  to  speak  of 
the  news  of  the  day. 

Not  to  admit  the  evidence  would  be  placing  one  who  should 
read  a  slanderous  article  from  a  newspaper  in  the  presence 
and  hearing  of  others  on  a  level  with  the  author  of  the  slander. 
The  law  is  too  discriminating  in  meting  out  justice  to  lay  itself 
open  to  the  charge  of  so  gross  a  blunder.  It  is  said  the  slan- 
derer may  secretly  rejoice  within  himself  at  the  slanderous 
romor,  or  at  the  defamatory  tale  that  has  been  told  him,  and 
use  it  as  a  cloak  to  conceal  the  stiletto  with  which  he  stabs 
ibe  reputation  of  another;  or  that  he  may  have  been  the  au- 
thor of  the  rumor  he  asks  the  law  to  interpose  as  a  shield 
between  him  and  his  adversary  when  called  on  to  account  for 
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hi0  conduct.  This  is  one  extreme;  the  other  may  be  found 
in  the  case  abready  mentioned  of  reading  from  a  newspapen 
Shall  both  be  mulcted  in  the  same  amount  of  damages?  Is 
the  quo  animo  the  same?  Does  the  law  make  no  distinction 
between  them?  And  between  these  extremes  e^ery  variety  of 
cases  may  be  found,  filling  up  the  intervening  space.  To  en* 
able  the  jxuy  to  do  justice  in  each,  the  facts  attending  and 
surrounding  each  must  be  permitted  to  go  before  them,  with 
instructions  from  the  court  to  take  them  into  consideration  in 
assessing  plaintiff's  damages,  but  for  no  other  purpose* 
The  judgment  must  be  reversed. 

Chbistianoy  and  Campbell,  JJ.,  ooncunred. 

Mabtin,  C.  J.,  was  absent. 


BxrarxnoN  or  Ddtamatobt  Wobds  Bxvdxbs  Ovb  Liabli 
Kameif  ▼.  McLoMghUn,  66  Am.  Deo.  845,  and  note  ociUftctiTig  prior 
Sheahanv.  CoOmM,  71  Id.  271;  TerwOigerT.  WatidB.  72 Id.  420. 

Etibsncb  ot  OnouLATioN  or  Pbzob  BxpoBin  or  SnoLAa  Naxub;^ 
whether  •dmiinblo  in  mitigation  of  damages  in  action  for  dander,  aee  Aw» 
den  ▼.  Johmm,  86  Am.  Dea  564,  and  note  collecting  prior  oaaee;  WtAuhm 
T.  MarBk,  51  Id.  244;  and  see  Sheahan  ▼.  CoUms,  71  Id.  271. 

Waitt  or  Malicb  hat  bb  Shown  nr  MmoATiov  or  DAMiau  in  an  ac- 
tion for  slander:  Huton  ▼.  DaJU,  19  Mich.  87;  WdA  ▼.  W€u%  82  Id.  M| 
Mcbckam  ▼.  Serippt,  52  Id«  244,  per  Sherwood,  J.,  diasenttiig,  aU  oifeing  Hm 
principal 
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[9  MlCHIOAV,  STL] 
JmOMEST  UlTDIB  JODTT  DlBXOB  AOXB  DOBS  NOT  EZTDTOXriBB  ObSOiVUL  DB- 

MAXDf  when  it  is  in  form  against  two  Joint  debtors,  bat  only  one  was 
senred  with  process. 

CovENAifT.    The  facts  are  stated  in  the  opinion. 
L,  D.  Norrisj  for  the  plaintiff  in  error. 
H.  J,  Beales,  for  the  defendant  in  error. 

By  Court,  Campbell,  J.  Plaintiff  sued  defendants  upon  « 
joint  indebtedness — ^Todd  only  being  served  with  process.  Ho 
set  up  in  bar  that  plaintiff  had  recovered  a  judgment  in 
New  York  on  the  same  claim.  The  judgment  relied  on  waa 
rendered  in  that  state  in  form  against  both  defendants,  but 
upon  personal  service  against  Jacoz  alone. 

The  questions  which  are  presented  relate:  1.  To  the  oflfiMi 
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of  each  a  judgment  upon  the  origmal  demand  when  eet  up  in 
tlu8  state;  and  2.  To  the  sufficiency  of  the  evidence  to  estab- 
lish such  a  judgment. 

It  is  claimed  on  behalf  of  the  defendants  that  the  New 
York  judgment  extinguished  the  original  demand  entirely,  and 
tbat  plaintiff  was  thereafter  either  entirely  without  remedy, 
or  confined  to  a  suit  or  other  proceeding  upon  that  judgment. 

It  was  decided  in  Candee  v.  Clarkj  2  Mich.  255,  that  a  judg- 
ment against  one  joint  debtor  operated  as  a  merger,  and  put 
an  end  to  any  action  on  the  original  contract  against  either. 
This  decision  was  in  accordance  with  an  unbroken  line  of  de- 
ciflions  at  the  common  law,  whereby  a  party  electing  to  take 
«  higher  security,  and  thereby  put  an  end  to  the  liability  of 
one  debtor  upon  the  contract,  deprived  himself  of  any  farther 
eUum  against  the  other  by  destroying  the  only  joint  demand. 
A  party  must  always  take  such  consequences  as  the  law  an- 
nexes to  his  election  of  remedies.  And  such  were  the  conse- 
quences at  common  law  where  a  sole  judgment  was  obtained 
OQ  a  joint  demand.  The  reasons  are  perhaps  not  as  satis- 
fMstory  as  they  might  be,  but  the  law  was  clear.  There  was 
nothing  before  the  court  in  Candee  v.  Clarh^  2  Mich.  266,  to 
aSeet  the  common-law  rule. 

While,  however,  at  the  common  law  such  was  the  effect 
given  to  a  common-law  judgment  rendered  in  England,  yet 
no  such  consequences  attended  a  foreign  judgment.  A  party 
might  sue  upon  his  original  cause  of  action,  or  he  might  bring 
OBaumpsU  upon  the  foreign  judgment,  which  was  regarded  as 
mere  evidence  whereon  to  base  a  demand,  and  of  no  higher 
character  than  a  simple  contract:  HaU  v.  Odber^  11  Bast,  118; 
SmUh  V.  NieoOs,  5  Bing.  N.  C.  208. 

Were  it  not  for  the  constitution  of  the  United  States,  the 
judgments  of  sister  states  would  be  left  on  the  footing  of  for- 
eign judgments;  and  until  the  case  of  MUUv.  Duryee^  7  Cranch, 
483,  was  decided,  they  were  very  frequently,  if  not  generally, 
regarded  as  open  to  the  same  investigation,  and  as  not  operat- 
ing to  merge  the  debt  or  demand  sued  upon:  Bardet  v.  Knight^ 
1  Mass.  401  [2  Am.  Dec.  86];  HUeheock  v.  AtekeUj  1  Cai.  460; 
Taylor  v.  Bryden^  8  Johns.  173;  Patding  v.  TFtbon,  13  Id.  132. 
But  under  the  ccmstitution  and  laws  of  the  United  States,  the 
judgment  of  one  state  is  to  have  the  same  credit  in  another 
•late  as  it  has  by  law  or  usage  in  the  courts  of  the  state  where 
it  is  rendered. 

Afl  the  judgment  rendered  in  New  York  against  the  defend* 
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ants  impleaded  before  qb  was  without  any  service  of  process 
against  Todd,  and  he  never  appeared  in  the  suit,  it  can  have 
no  binding  force  upon  him  personally.  This  is  a  principle  of 
universal  justice,  and  has  been  directly  applied  to  a  similar 
judgment  rendered  in  New  York,  and  sued  upon  in  Lonisiana, 
in  the  case  of  lyArcy  v.  Ketchum,  11  How.  165.  And  the  court 
of  appeals  of  New  York  has  decided  expressly  that  no  claim 
can  be  averred  against  defendants  jointly  as  arising  out  of  such 
a  judgment,  because  it  has  no  validity  as  a  personal  judgment 
against  the  party  not  served  and  not  appearing:  Oakley  v. 
AspinwaU,  4  N.  Y.  514;  S.  C,  13  Id.  500. 

The  question  then  arises  whether,  notwithstanding  the  in- 
sufficiency of  such  a  judgment  to  create  a  personal  liability 
against  one  of  the  defendants,  its  effect  is  to  put  an  end  to  the 
original  contract.    No  one  can  question  the  power  of  any  state 
to  regulate  the  forms  of  remedy  in  its  own  way  against  those 
who  are  personally  served  within  its  jurisdiction.    And  should 
a  state  impose  upon  a  party  suing  in  its  courts  upon  a  simple 
contract  the  extinguishment  of  that  contract  by  a  judgment 
which  should  not  bind  all  of  his  debtors,  we  are  not  prepared 
to  say  that  such  a  consequence  could  not  be  lawful.     But  if 
the  laws  of  New  York  have  imposed  no  such  conditions  upon 
parties  suing  under  their  joint  debtor  acts,  we  should  be  giving 
their  judgments  more  than  their  domestic  force  were  we  to 
impose  them.    This  is  very  clearly  explained  in  the  case  of 
Suydamv.  Barber,  18  N.Y.468  [75  Am.  Dec.  254],  Inthatcaee. 
a  suit  was  brought  in  New  York  on  an  original  demand  against 
several  defendants,  and  it  was  set  up  in  bar  that  a  sole  action 
had  been  brought,  and  a  sole  judgment  been  obtained  against 
one  of  them  in  Missouri,  whereby  it  was  claimed  the  debt  was 
merged.    It  appeared,  however,  that  the  law  of  Missouri  pro- 
vided that  actions  might  be  brought  against  any  one  or  more 
of  joint  debtors,  and  that  their  obligation  should  be  regarded 
as  joint  and  several.    Upon  this,  the  defense  was  held  invalid. 
The  court  say:  '^ According  to  the  common  law  of  this  state,  a 
judgment  against  one  of  several  joint  debtors,  obtained  in  an 
action  against  him  alone,  is  a  bar  to  an  action  against  the 
others:  RoberUan  v.  Smithy  18  Johns.  459  [9  Am.  Dec.  227]; 
Pierce  v.  Kearney,  5  Hill,  82;  Olmstead  v.  Webeter,  8  N.  Y.413. 
It  is  held  to  be  a  bar,  upon  the  ground  that  by  the  recovery  ot 
the  judgment  the  promise  or  cause  of  action  as  to  the  party 
sued  has  been  merged  and  extinguished  in  the  judgment,  'by 
operation  of  law,  at  the  instance  and  by  the  act  of  the  creditor/ 
This  is  plainly  founded  upon  the  nature  and  force  of  a  judg* 
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ment  under  our  law,  and  not  upon  the  idea  that  the  creditor 
is  depriTed  of  his  right  for  any  other  reason  than  that  by  the 
first  suit  and  judgment  he  has  placed  himself  in  a  position 
where  he  is  unable  legally  to  assert  or  enforce  his  demand. 
We  can  easily  conceive  that  the  legislature  might  alter  this 
rule,  and  enact  that  a  judgment  against  one  of  several  debt- 
ors should  have  no  such  effect  Such  a  law  would  be  a  mere 
modification  of  the  remedy  afforded  by  our  own  legal  process, 
and  would  be  within  the  legislative  authority  of  the  state. 
These  observations  are  made  as  showing  that  the  consequences 
ef  a  judgment,  in  respect  to  its  effect  as  a  merger  or  eztin- 
guishment  of  the  original  demand,  are  a  part  of  the  law  under 
which  the  judgment  itself  is  rendered,  just  as  much  as  are 
these  other  common  consequences  of  judgments,  that  a  party 
may  have  execution  upon  them,  and  that  they  are  not  re-ex- 
aminable  on  the  merits  of  the  controversy  determined  by 
them.  In  all  these  particulars,  the  effect  of  a  judgment,  in 
the  government  where  it  is  rendered,  is  the  subject  of  positive 
regulation  by  that  government,  just  as  it  is  the  subject  of  posi« 
tive  regulation  by  what  process  and  what  courts  judgment 
fhall  be  rendered  at  all:"  Suydam  v.  Barbery  18  N.  Y.  470, 
471  [75  Am.  Dec.  254].  In  thus  holding,  the  court  recognisse 
the  propriety  of  former  decisions,  where,  as  in  Candee  v.  Clarly 
2  Mich.  255,  in  our  own  state,  the  common-law  presumption 
has  been  applied  to  foreign  judgments  in  the  absence  of  any 
pn)of  of  its  abrogation. 

We  are  of  opinion  that  neither  the  analogies  of  the  common 
law,  nor  the  reasons  on  which  the  rule  is  based,  can  apply  to 
the  statutory  proceedings  in  question,  and  we  think  the  de- 
cisions of  the  New  York  courts  confirm  this  view. 

In  commencing  this  action,  the  plaintiff,  instead  of  mani- 
festing a  desire  to  look  to  a  single  defendant,  sues  them  alL 
The  judgment  runs  personally  against  one,  but  it  is  in  form 
against  both,  and  but  for  the  want  of  power  to  reach  the  ab- 
sentee, would  be  valid  in  every  respect  against  both.  Instead 
<^  being  estopped  from  any  further  joint  claim  by  entering  it, 
the  plaintiff  is  entitled,  at  any  time,  to  bring  in  the  remaining 
party  by  scire  faeiaSy  whenever  he  can  be  found  in  the  juris- 
Action;  and  try  the  case  over  again  as  to  him.  In  doing  so, 
be  is  obliged  to  resort  to  proof  of  the  original  demand;  and 
bis  eiisting  judgment  cannot  avail  him:  N.  Y.  Code,  sees. 
136, 375,  379. 

The  common-law  rule  discharged  the  debtor  who  was  not 
^KmiKi  by  the  judgment  from  all  further  liability  in  any  abapsw 
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But  Tinder  all  the  New  York  joint  debtor  acts,  it  has  been  held 
that  the  judgment  was  no  bar  to  a  further  action.  Their 
revised  statutes,  from  which  ours  were,  in  this  respect,  bor- 
rowed, referred  very  plainly  to  such  actions,  and  provided  how 
far  the  judgment  should  be  allowed  to  prevail  as  evidence. 
The  only  dispute  has  been  whether  such  new  action  should  be 
in  form  on  the  judgment  or  on  the  original  demand.  But  the 
original  demand  was  always  to  be  made  the  real  foundation  of 
a  recovery  against  the  defendant  not  served  in  the  former  action: 
See  Mervin  y.  Kurribelf  23  Wend.  293;  Bruen  v.  Bokee^  4  Denio, 
56  [47  Am.  Dec.  239].  In  OaUey  v.  ^aptnwaH,  4  N.  Y.  514, 
six  out  of  the  eight  judges  of  the  court  of  appeals  held  that  do 
joint  liability  could  be  regarded  as  arising  out  of  such  a  judg- 
ment. Jewett,  J.,  who  concurred  in  this  opinion,  held  that  the 
legislature  having  full  power  to  determine  in  what  form  a 
remedy  should  be  sought,  the  statute  might  permit  an  action 
upon  the  original  demand  to  be  in  form  upon  the  judgment,  as 
more  convenient,  although  anomalous.  Bronson  and  Mul- 
lett,  JJ.,  thought  the  judgment  should  not  be  regarded  as  a 
ground  of  joint  action.  But  no  one  has  ever  doubted  the  con- 
tinuing liability  of  all  parties.  We  cannot,  therefore,  regard 
the  liability  as  extinguished.  And  inasmuch  as  the  new 
action  must  be  based  upon  the  original  claim,  while,  as  in  the 
case  of  foreign  judgments  at  common  law,  it  may  be  of  no  great 
importance  whether  the  action  may  be  brought  in  form  upon 
the  judgment  or  on  the  primary  debt,  it  is  certainly  more  in 
harmony  with  our  practice  to  resort  to  the  form  of  action 
appropriate  to  the  real  demand  in  controversy.  While  we  do 
not  decide  an  action  in  form  on  the  judgment  to  be  inadmissi- 
ble, we  think  the  action  on  the  contract  the  better  remedy  to  be 
pursued. 

As  we  do  not  regard  the  New  York  judgment  as  a  bar  to  the 
action  before  us,  it  is  not  necessary  to  examine  the  questions 
arising  on  the  transcript  of  the  judgment. 

The  judgment  of  the  circuit  court  must  be  reversed,  and  a 
new  trial  granted. 

The  other  justices  concurred, 

Mbrosr  of  Dkbt  bt  ReOotxrt  against  Qns  Jozht  Dbbiok:  See  8m^dam 
▼.  Barber,  75  Am.  Beo.  264,  and  note  ooUecting  prior  eaoei.  A  jad^seoft 
imder  the  joint  debtor  acts,  though  joint  in  form,  is  not  »  joint  obligatioa 
binding  both  defendants  alike,  if  only  one  is  served,  and  it  does  not  mergt 
the  debt  so  as  to  preclude  suing  both  over  again:  Holeomb  v.  T{ft,  54  Mich. 
64S;  Ooebelr.  8Uven»(m,  35  Id.  185;  Mason  v.  EJdred,  6  WaU.  238,  aU  dtisg 
theprinoipal 
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Habbel  v.  State. 

199  MisnsnPFi,  702.J 
AiTBB  Fact  n  Ohx  who  aids,  etc.,  another,  after  he  has  folly 
eomploted  a  felony. 
AlDDTO  GuiLTT  Pabtt  TO  EsQAFB  after  he  has  given  another  a  mortal  wound, 
hat  before  death  enanes,  does  not  make  the  person  giving  such  aid  an 
after  the  fact. 


Cbucs  of  murder  is  not  consaminated  until  the  death  of  the 
^ctim. 

Myer$f  Lowry^  and  W.  B,  Shelby^  for  the  plaintiff  in  error. 

T.  J,  Wharton^  attomey^eneral,  for  the  state. 

By  Court,  Smith,  C.  J.  This  was  a  conviction  in  the  circuit 
court  of  Rankin  county,  under  the  statute  defining  the  crime 
of  being  an  accessary  after  the  fact,  and  prescribing  the  pun- 
ishment therefor:  R.  C,  573,  sec.  2,  art.  3. 

The  exceptions  to  the  judgment  are  based  upon  errors 
alleged  to  have  been  conmutted  by  the  court  in  charging  the 

The  indictment  under  which  the  plaintiff  in  error  was  tried 
alleged:  1.  That  one  Richard  Harrel  had  (setting  out  the  cir- 
cumstances of  the  transaction)  feloniously,  willfully,  and  with 
malice  aforethought  ^'  killed  and  murdered  "  one  Telfair  Har- 
rel; and  2.  That  the  plaintiff  in  error,  well  knowing  the  said 
Richard  Harrel,  '*  had  done  and  committed  the  said  felony 
and  murder  in  form  aforesaid,"  had  afterwards  aided  and 
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assisted  said  Richard  with  the  intent  to  enable  him  to  escape 
and  evade  arrest,  etc. 

The  evidence  adduced  on  the  trial  rendered  it  highly  proba* 
ble,  if  not  certain,  that  the  aid  and  assistance  which  were 
proved  to  have  been  given  bj  the  plaintiff  in  error,  with  the 
intent  to  enable  Richard  Harrel  to  effect  his  escape,  were,  in 
point  of  fact,  given  after  the  mortal  blow  was  dealt,  but  before 
the  death  of  the  party  whose  life  had  been  assailed;  but  wbich 
occurred  within  a  very  short  time  thereafter. 

Upon  this  state  of  evidence,  the  court,  at  the  instance  of  the 
prosecuting  attorney,  charged  that  "  if  the  jury  believed  from 
tlie  evidence  that  after  Richard  Harrel  had  inflicted  a  mortal 
wound  on  Telfair  Harrel,  and  when  said  Telfair  Harrel  was  in 
a  dying  condition,  the  defendant  aided  and  assisted  the  said 
Richard  to  escape  by  furnishing  him  with  a  horse  and  money, 
and  sending  him  away,  knowing  that  said  Richard  had  ec^ 
wounded  the  said  Telfair  Harrel,  and  with  a  view  to  enable^ 
him  to  avoid  arrest,  they  phould  find  the  defendant  guilty." 

And  refused  to  charge,  at  the  instance  of  the  defendant 
that  if  the  jury  believe  from  the  evidence  that  William  Hai 
rel  helped  the  said  Richard  off  ^before  the  said  Teliair  died. 
they  should  find  the  defendant  not  guilty. 

It  is  clear  that  the  felony  charged  in  the  indictmer.t  to  havis 
been  committed  by  the  said  Richard  Harrel  was  ^cKe  murder 
of  Telfair  Harrel,  and  not  an  assault  and  batteiy  upon  him 
with  intent  to  commit  murder.  It  is  therefore  certain  that 
until  Telfair  Harrel  died,  the  felony  alleged  in  the  indictment^ 
and  in  respect  to  which  the  plaintiff  in  error  was  charged  as 
accessary  after  the  fact,  was  not  consummated. 

In  order  to  fix  the  guilt  of  a  party  charged  as  accessary 
after  the  fact,  it  is  essential  that  the  alleged  felony  should  be 
complete.  Until  such  felony  has  been  consummated,  any  aid 
or  assistance  rendered  to  a  party  in  order  to  enable  him  to 
escape  the  consequences  of  his  crime  will  not  make  the  person 
affording  such  assistance  guilty  as  an  accessary  after  the  &ct. 
This  is  the  rule  recognized,  vrithout  exception,  by  all  the 
authorities:  1  Hale  P.  C.  622;  2  Hawk.  P.  C,  c.  29,  sec.  85; 
4  Bla.  Com.  88;  8  Greenl.  Ev.  47;  Roecoe's  Crim.  Ev.  219, 220. 

It  is  clear,  therefore,  that  the  court  erred  in  giving  the  in- 
struction requested  in  behalf  of  the  prosecution,  and  in  refiie- 
ing  that  asked  for  by  the  defense. 

As  we  reverse  for  this  error,  we  deem  it  unnecessary  to 
notice  another  exception  taken  to  the  ruling  of  the  court 

Judgment  reversed,  and  cause  remanded  for  new  trial. 
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AocBSSAimB  AFTXB  Fact. — An  ftcoessary  after  the  fact  ia,  by  th*  commoQ 
law,  one  who^  knowing  a  felony  to  have  been  committed,  receives,  relierea^ 
€o*nforti,  or  aaiiets  the  felon,  or  in  any  maimer  aids  him  to  escape  arrests 
Wharton  on  Orim.  L.,  sec.  241,  and  note.  Several  things  must  be  combined  in 
erder  to  constitute  an  accessary  after  the  fact:  1 .  There  must  have  been  a  felony 
eommitted;  2.  The  felony  must  be  complete:  Id.,  sec  242,  and  note,  where  the 
principal  case  is  cited;  3.  The  person  rendering  aid,  etc,  must  know  of  the  fel- 
ony, and  that  the  person  aided  is  the  guilty  party.  This  fact  must  be  alleged 
in  the  indictment:  Id.,  and  notes  10  and  11.  Under  a  statute  making  it  an 
offense  to  knowingly  harlxir  or  relieve  one  who  has  committed  an  offense,  there 
most  be  a  knowledge  that  the  offense  has  been  committed  and  an  intent  to  shield 
the  guilty  party  from  the  law.  An  indictment  which  does  not  charge  such 
knowledge  is  bad:  State  r,  Davia,  14  R.  I.  281.  An  accessary  after  the  fact 
cannot  be  convicted  under  an  indictment  as  a  principal:  People  v.  Campbell, 
40  CaL  129.  Mere  silence,  or  approval  of  the  commission  of  an  act  after  it 
is  done,  does  not  constitute  one  an  accessary:  People  v.  Johnton,  81  Mo.  483. 
Under  the  common  law,  the  principal  felon  must  first  be  convicted  of  the 
felony  before  an  accessary  can  be  found  guilty:  BwJt  v.  Commonwedltht  107 
P^  Stk  486.  He  oould  be  indicted  jointly  with  the  principal.  The  conviction. 
of  the  prindpal  was  prima  facie  evidence  of  his  guilt,  and  the  burden  of' 
froof  at  the  trial  of  the  accessary  was  thrown  upon  defendant  by  the  judg- 
ment of  conviction  of  the  principal.  It  was  necessary  for  him  to  show  that 
the  latter  ought  not  to  have  been  convicted,  and  in  proving  this,  he  might 
establish  any  fact  which  would  show  this,  or  tend  to  do  so:  Stale  v.  Craiik,  23 
Am.  Deo.  117;  StaU  v.  Sims,  Id.  20;  CommonweaUJt,  v.  Knapp,  10  Pick.  484. 

If  a  defendant  has  done  no  act  which  would  make  him  responsible  for  a 
murder,  the  fact  that  he  aided  in  concealing  the  dead  body  would  render 
Lin  liable  only  as  an  accessary  after  the  fact.  For  such  offense,  he  could  not 
be  found  guilty  as  a  principal  under  an  indictment  for  murder:  People  v. 
Keeper,  2  West  Coast  Rep.  878.  It  is  necessary  to  show  the  guilt  of  the 
principal  felon  before  a  conviction  of  the  accessary  can  be  had:  Buck  v.  Com- 
mtmwmUh,  107  Pa.  St.  486. 

This  rule  was  found  to  thwart  the  ends  of  justice  so  frequently  that  many 
of  the  American  states  have  by  statutes  enacted  that  the  conviction  of  the 
principal  need  not  be  had  in  order  to  couvict  the  accessary,  but  the  rule  that 
the  guilt  of  the  principal  must  be  shown  in  order  to  convict  the  accessary 
has  not  been  changed.  This  may  be  shown  by  parol:  State  v.  Ctank,  23  Am. 
Dec  117.  It  has  been  held  to  be  tmnecessary  to  allege  in  an  indictment  that 
the  principal  had  been  convicted:  Id.  Many  of  the  United  States  have  en- 
acted laws  providing  that  the  several  acts,  which  at  comniou  law  constituted 
the  crima  of  aooeasary  after  the  fact,  shall  coustitute  an  independent  offense. 


MoWnoRTER  V.  Donald. 

[89  MissiBSiPFX,  779.] 
PaoBATi  ov  Cuoiffl  AGAINST  Decxdskt  must  be  made  upon  the  affidavit  of 

the  creditor  in  the  form  prescribed  by  law,  otherwise  it  will  be  void,  and 

will  not  be  a  sufficient  voucher  for  its  payment. 
pAmr  Who  Patm  Debt  of  Dbckdent  m  uis  Litb-timb  cannot  probate 

the  amount  so  paid  in  an  account  in  his  omtu  favor  by  his  own  affidavit 

merely,  but  must  show  by  other  proof  that  such  payment  was  made  aft 
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the  raqueet  of  deoedent,  He  ought  to  have  the  alBdATit  of  the  origiml 
oreditfur  showing  the  debt  to  be  just  and  tnie. 

Obbdiio&*8  Own  AFmuyrr  to  hib  Claim  aoaivst  TNt%tb  of  Dbcxdkxt 
18  BBsnmAL  TO  ITS  Allowakool  An  affidavit  maJe  by  othen  ia  tot 
nifficient^  even  though  the  affiant  be  the  husband  of  daimant. 

AmDAViT  OT  Cbxditob  ot  Ivtxstaxb  mnst  not  only  state,  to  establish  hia 
daim,  that  it  is  jnst  and  trae,  bat  also  that  it  is  not  paid,  and  that  ne 
seouiity,  or  satis&otion  or  security,  has  been  received  therefor. 

The  vouchers  mentioned  in  the  opinion  are  in  the  following 
form.  No.  3  is  an  open  account  in  favor  of  the  administrator 
against  the  intestate,  which  had  been  probated  upon  his  mak- 
ing the  ordinary  creditor's  affidavit  prescribed  by  statute. 
These  items  appear  among  others: 

May   15,  1867.    Amount   paid    Drs.  Galloway    and 

Red,  bill $16  00 

April    8,  1868.    Amount  paid  Dr.  Lewis,  bill 10  00 

April    8, 1858.    Amount  paid  Dr.  Shrock,  bill 5  00 

April    8,  1858.    Amount  paid  Dr.  Lloyd,  bill 20  75 

Jan,  10,  1859.  Amount  paid  Dr.  J.  M.  Burnett,  bill,  3  50 
No  proof  was  offered  to  show  that  these  pajrments  had  been 
made  at  the  request  of  the  intestate.  No.  4  was  in  every  re> 
spect  similar  to  No.  8,  and  contained  these  items: 

Sept  22,  1859.     Bill  of  burying  clothes $24  53 

Sept.  22,  1859.    Funeral  expenses 26  00 

No.  6  was  similar  in  every  respect  to  No.  8.  No.  6  was  an  ac- 
count in  favor  of  Mrs.  Donald,  the  wife  of  the  administrator^ 
against  intestate  for  five  hundred  dollars  for  services  rendered 
him  and  his  wife  for  three  years  during  their  last  illness.  This 
account  was  probated  upon  the  affidavit  prescribed  by  law,  ex- 
cept that  it  was  not  signed  or  sworn  to  by  Mrs.  Donald,  but 
was  signed  and  sworn  to  by  John  T.  DonaJd,  the  administra- 
tor, Edward  Davis,  and  Owen  Sanders.  No.  10  was  an  ac- 
count in  favor  of  one  Zollikoffer.  The  affidavit  only  stated 
that  the  account  ^'was  just  and  true."  It  did  not  state  that 
no  part  of  it  had  been  paid,  nor  any  security  or  satisflEU^tion 
received  therefor.  As  to  the  negroes  mentioned  in  the  opinion,, 
there  is  no  legal  point  involved;  it  is  not  therefore  necessary  to 
state  the  facts  any  clearer  than  they  are  stated  in  the  opinion 
in  reference  to  that  item.    The  opinion  states  the  other  £Eu;t8. 

12.  Reidf  for  the  appellant. 
/.  Z).  Eddes,  for  the  appellee. 

By  Court,  Habbis,  J.  The  appellant  filed  her  petitioQ  in 
(he  probate  court  of  Leake  county  against  the  appellee  as  ad- 
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ministrator  of  John  Adams,  deceased,  for  a  final  settlement  of 
said  estate.  An  account  was  filed  and  excepted  to;  and  the 
judgment  of  the  court  overruling  appellant's  exception,  allow- 
ing the  account  as  filed,  and  discharging  the  administrator,  is 
the  ground  of  error  now  assigned. 

We  shall  only  notice  the  grounds  of  exception  which  are 
well  taken,  and  which  should  have  been  sustained. 

The  fourth  ground  of  exception  refers  to  voucher  No.  3, 
which  embraces  a  number  of  accounts  and  items  (against  de- 
cedent) -paid  by  John  T.  Donald  in  his  life-time.  The  only 
proof  of  these  accounts  appearing  in  the  record  is  a  statement 
of  the  amount  of  each  and  when  paid,  and  the  oath  of  the  ad- 
ministrator that  his  account  thus  uiade  out  is  just  and  tnie, 
and  no  part  thereof  has  been  paid  or  any  security  or  satisfac- 
tion given  for  the  same.  It  nowhere  appears  that  these  items 
or  accounts  wero  paid  for  by  said  Donald  at  the  request  of  the 
said  Adams,  or  that  said  Adams  in  any  manner  directly  be- 
came the  debtor  of  the  said  Donald,  or  recognized  the  validity 
of  said  debts  against  him,  or  the  propriety  of  their  payment 
for  him  by  said  Donald.  The  said  Donald,  therefore,  by  the 
payment  of  these  accounts,  only  became  the  equitable  trans- 
feree, and  as  against  the  estate  of  decedent  is  compelled  to 
present  each  account  itself,  with  every  item,  with  the  oath  of 
the  creditor,  as  required  by  the  code,  indorsed  thereon,  with 
such  proof  as  will  satisfy  the  court  that  the  account  is  just 
and  true,  and  has  not  been  secured  or  satisfied.  To  allow  an 
assignee  of  an  open  account  to  pay  the  same,  make  a  new  ac- 
count for  money  paid,  and  then  by  his  own  oath  to  probate  his 
account  as  *^just  and  true,"  etc.,  in  the  terms  of  the  statute, 
would  be  to  annul  the  statute  requiring  strict  proof  of  accounts 
against  the  estates  of  decedents,  and  open  a  wide  door  to  the 
grossest  frauds. 

Exception  No.  5  to  voucher  No.  4  presents  the  same  ques- 
tioo  and  was  also  well  taken. 

Exception  No.  6  to  voucher  No.  5  presents  two  questions: 
1.  As  to  the  form  of  probate;  and  2.  As  to  the  validity  of  the 
claim  under  the  proof  in  this  record;  and  on  both  points  the 
exception  was  well  taken. 

If  the  account  was  due  to  Mrs.  Eliza  M.  Donald,  the  statnt^ 
requires  that  she  should  probate  it  in  the  usual  form,  whicli  is 
not  done;  she  does  not  appear  to  have  had  any  active  agency 
in  this  transaction,  and  may  be  to  this  day  wholly  ignorant 
that  she  is  made  to  charge  her  deceased  mother  and  hicp- 
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father  for  services  she  voluntarily  rendered  them  in  their  dy- 
ing moments.  For  this  very  reason,  among  others,  the  statute 
requires  the  account  itself,  with  the  oath  of  the  creditor  in* 
dorsed  thereon.  It  may  be,  and  is  even  quite  probable  from 
her  filial  attention  to  her  aged  parents  in  their  last  moments, 
that  no  temptation  could  have  seduced  her  to  swear  that  this 
account  of  five  hundred  dollars  against  the  estate  of  John 
Adams  is  ''just  and  true;"  and  if  the  claimant  of  the  account 
as  it  appears  in  the  record  does  not  so  swear,  or  will  not  so 
swear,  the  statute  intends  that  outsiders  shall  not  volunteer  to 
do  it  for  her. 

On  the  second  question  presented  by  this  exception,  it  is 
clear  from  the  proof  in  the  cause  that  this  claim  is  without  the 
shadow  of  foundation.  It  neither  rests  on  contract  nor  finds 
the  least  sanction  in  any  code  of  morals.  It  is  unconscien- 
tious, and  should  not  therefore  be  tolerated  in  a  court  of  jus- 
tice having  power  to  reject  it. 

Exception  No.  7  to  voucher  No.  6,  and  exception  No.  9  to 
voucher  No.  10,  are  both  well  taken;  the  first  for  the  reasons 
stated  on  the  fourth  exception,  and  the  last  because  Zollikoffer 
does  not  show  in  his  verification  that  no  part  of  the  money 
stated  to  be  due,  nor  any  security  or  satisfaction  for  the  same, 
has  been  received,  etc.,  as  required  by  the  statute. 

The  refusal  of  the  court  to  require  the  administrator  to 
charge  himself  with  the  hire  of  certain  negroes,  stated  in  the 
proof  to  have  belonged  to  or  been  in  the  possession  of  Adams 
in  his  life-time,  and  used  by  Donald  on  his  farm  for  several 
years  before  the  death  of  Adams  and  even  after  his  death, 
was  clearly  error,  as  the  case  is  presented  by  the  proofs  in  this 
record. 

Let  the  decree  be  reversed,  and  cause  remanded  for  a  final 
account  and  settlement,  and  other  proceedings  in  accordance 
with  this  opinion. 

Ths  noNCiPAL  CASE  13  CTTSD  AND  EXPLAINED  In  DonM  ▼.  McWhoTter, 
40  Miaa.  232,  with  reference  to  the  accounts  or  claims  againat  the  estate  off 
Adama,  deceased.  On  a  retrial  of  this  case,  the  court  below  excluded  all 
evidence  as  to  the  yalidity  and  fairness  of  the  accounts,  and  finally  concluded 
the  administrator  Donald  from  establishing  their  validity.  This,  the  court 
say  in  Uie  oaae  abore  mentioned,  it  should  not  have  done.  It  was  alao  held 
in  Hsid  oaae,  and  in  the  same  case  on  another  appeal,  44  Id.  131,  that  in  order 
to  sustain  the  claim  of  Mrs.  Adams,  mentioned  in  th«  opinion  of  the  priiifli* 
pal  case,  there  must  have  been  a  promise  to  pay  for  her  services.  She  waa 
a  relative,  and  no  promise  could  be  presumed  by  the  fact  that  she  performed 
serriceii  for  deceased  as  a  nurse. 
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Cannon  v.  Cooper. 

[89  icisnaiim,  784.] 

IxmaoMtB  ABM  Tkesuuxd  to  bx  FouNBiD  on  proper  and  snfElciait  evi* 
dttftOfl^  md  they  oaanot  be  collaterally  impeached,  no  matter  how  iiisiii&« 
eiflnt  tiie  evidenoe  may  in  fact  haye  been. 

Wknr  A€no2f  n  Rbyivkd  bt  Hiqk  Ooubt  ov  Ebbobs  against  an  adminia- 
temtoTy  he  becomes  a  party  to  it  for  all  parposea,  and  if  it  is  remanded 
to  a  lower  courts  he  is  a  party  to  said  action  in  snoh  lower  court  It  is 
wmecessary,  in  sach  case,  for  the  lower  oonrt  to  enter  any  farther  order 
of  revival  against  him. 

KuL  Too.  Rboobd  18  iNSumciBRTLT  Plxadxd^  where  the  allegation  is,  in 
ambstaaoe,  that  if  there  be  a  record  of  any  such  supposed  judgment,  the 
dsfendanti  were  not  made  parties  to  the  suit  in  which  it  was  rendered, 
because  it  does  not  conclude  with  a  verification  by  the  record.  A  de- 
murer to  such  a  plea  ought  to  be  sustained. 

Ir  B  KOT  Dbfkhsb  to  Allboation  charging  an  administrator  with  waste, 
ete.,  to  deny  that  the  administrator  had  not  wasted  or  misapplied  the 
assets  as  alleged.  He  must  show  some  good  reason  why  he  did  not  do 
what  appears  by  the  declaration  to  be  his  duty. 

Thb  facts  are  Bufficiently  stated  in  the  opinion. 

W.  P.  Harris,  for  the  plaintiff  in  error. 
D.  ShdUmy  for  the  defendants  in  error. 

By  Court,  Handt,  J.  This  was  an  action  on  the  bond  of 
the  defendants  in  error,  as  administrators  of  John  MarMiL'ide- 
oeased,  brought  by  the  plaintiff  in  error,  a  judj^nei^t  dreditbr, 
kfr  A  devattaviU  .   *\^     '  -    •* 

The  declaration  contains  the  psi^aK  sa^ermenia  of  the  rendi- 
tion of  a  judgment  in  behalf  g£  the  plaintiff  in  error  against 
ibe  administrators;  of  a88.et3  in  their  haiids  before  and  after 
the  rendition  of  the  judgment  sufficient  to  pay  it;  and  their 
fEuIare  to  pay  it. 

To  this,  the  defendants  pleaded  several  pleas,  to  all  of  wjiich 
the  plaintiffs  demurred,  except  one.  The  demurrer  was  over- 
ruled  as  to  two  of  these  pleas;  and  the  issue  of  nt^  tiel  record 
as  to  the  judgment  upon  which  the  plaintiffs'  claim  was 
founded  was  adjudged  for  the  defendants,  and  a  final  judg- 
ment was  thereupon  rendered  for  them. 

This  judgment  and  the  rulings  of  the  court  on  the  demur- 
rers to  two  of  the  pleas  present  the  questions  for  our  considera- 
tioQ. 

The  first  question  which  we  will  consider  is  the  action  of  the 
ooort  upon  the  plea  of  nvl  tiel  record. 

On  the  trial  of  this  issue,  the  plaintiff  offered  in  evidence 
the  transcript  of  the  record  of  a  judgment  in  the  Lawrence 
CQonty  circuit  court,  showing  the  following  state  of  case:  The 
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suit  was  instituted  by  Matthew  B.  Cannon  against  William  A. 
Stone,  administrator  of  John  Martin,  and  a  judgment  rendered 
for  the  plaintiff,  which  was  reversed,  and  a  new  trial  awarded 
on  writ  of  error  by  this  court.  When  the  case  went  back  to 
the  court  below,  Stone  filed  pleas  setting  up  a  revocation  of  his 
letters  of  administration  with  the  will  annexed;  and  there- 
upon, on  suggestion  of  such  revocation,  and  that  letters  of 
administration  de  bonis  non  had  since  been  granted  to  him,  a 
icire  facias  was  awarded  against  him  in  the  latter  capacity 
and  issued;  to  which  he  filed  a  demurrer,  which  was  sustainedi 
and  judgment  rendered  thereon  for  the  defendant.  This  judg« 
ment  was  reversed  on  writ  of  error  by  this  court;  and  the  tranr 
script  shows  the  mandate  from  this  court  to  the  court  below 
remanding  the  cause,  and  stating  the  style  of  the  cause  as  foI« 
lows:  ''James  M.  Cannon,  administrator  of  M.  B.  Cannon, 
deceased,  plaintiff  in  error,  v.  Eliza  J.  Martin  and  T.  T.  Cooper, 
administrator  and  administratrix,  etc.,  defendants." 

The  transcript  then  shows  the  style  of  the  cause  in  the  court 
below,  subsequent  to  this  mandate,  the  same  as  stated  in  the 
mandate,  and  it  shows  an  order  in  substance  as  follows:  That 
the  plaintiff  appeared  by  attorney,  ''  and  it  appearing  to  the 
:'Sat^ifaction  of  the  court  that  the  cause  had  been  duly  and 
:pio;^f}]^  revived  on  the  motion  of  said  plaintiff  against  said 
i^tka.'X  Martin, find  Timothy  T.  Cooper,  administrators,  etc., 
of  John 'MartiQ.,  deceased,  in  the  high  court  of  errors  and 
appeals,  and  by  the  orc^er  the^eof^and  that  said  administrators 
had  thereby  due  notice  of  £h^  pending  of  this  cause  in  said 
circuit  court — it  was  thereupon  ordered  that  the  cause  be  re- 
vived in  said  circuit  court  against  them;  and  as  they  had  filed 
no  new  plea  to  the  action,  that  it  should  stand  for  trial  on  the 
issue  theretofore  filed,"  etc.  The  cause  was  then  tried,  and 
judgment  on  verdict  was  rendered  for  the  plaintiff. 

The  defendants  objected  to  the  introduction  of  this  tran- 
script, because:  1.  The  transcript  showed  no  revival  of  the 
action  against  them  in  the  circuit  court,  nor  notice  to  them  of 
its  pendency;  2.  It  did  not  show  any  such  revival  or  notice  in 
the  high  court  of  errors  and  appeals.  This  objection  was  sos- 
tained,  and  the  transcript  excluded,  and  judgment  was  there- 
upon rendered  for  the  defendants  on  the  plea  of  nul  tiel  record. 

It  will  be  observed  that  the  transcript  positively  shows  that 
it  appeared  to  the  satisfaction  of  the  court  that  the  suit  had 
been  duly  revived  in  this  court  against  these  administrators. 
It  does  not  state  the  evidence  by  which  the  recited  fact  was 
made  to  appear  to  the  court.    Nor  was  it  necesaary  that  it 
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f  hould  do  BO.  The  evidence  upon  which  orders  and  judgments 
of  courts  of  general  jurisdiction  are  founded  is  not  necessarily 
a  part  of  the  record,  nor  required  to  be  shown  by  it.  The  pre- 
sumption of  law  is,  that  such  judgments  are  founded  on 
proper  and  sufficient  evidence;  and  in  the  absence  of  the  state- 
ment of  the  evidence,  if  it  appear  that  the  fact  in  question 
was  adjudicated  upon  evidence  deemed  sufficient  by  the  court, 
upon  well-settled  principles,  the  judgment  cannot  be  collater- 
ally impeached,  however  insufficient  the  evidence  may  have 
been-  in  fact:  Cason  v.  CoMm^  31  Miss.  678. 

Hence  it  must  be  taken  as  a  matter  concluded  by  the  tran- 
script ofifered,  that  the  revival  took  place  in  this  court;  and 
the  only  question  is,  whether  that  was  sufficient  to  dispense 
with  a  revival  and  process  necessary  thereto,  in  the  circuit 
court 

The  statute  clearly  allowed  the  representatives  of  deceased 
persons'  estates  to  be  made  parties  in  the  high  court  of  errors 
and  appeals  to  suits  pending  therein:  Hutch.  Code,  841, 842; 
Id.  929,  sec.  25;  and  authorized  final  judgment  to  be  rendered 
against  them  therein.  When  made  parties,  they  must  become 
flo  for  all  the  purposes  of  the  suit,  whether  the  judgment  be 
final  in  this  court  or  the  cause  be  remanded  to  the  court  below 
fer  Airther  proceedings.  If  the  cause  be  remanded,  it  is  a 
mere  continuation  of  it;  and  the  parties  to  it,  who  were  such 
in  this  court,  would  necessarily  be  the  parties  to  it  in  all  sub- 
sequent proceedings,  unless  some  change  was  made  in  a  way 
recognized  by  law.  For  having  been  regularly  introduced  as 
parties  to  it^  it  would  be  vain  and  useless  to  take  other  steps 
and  incur  further  expense  to  make  them  such  in  its  further 
progress. 

Bat,  in  addition  to  this,  the  defendants  were  made  parties 
by  order  of  the  court  when  the  case  was  sent  back  to  the  court 
below,  because  it  was  shown  to  the  court  that  the  suit  had 
been  duly  revived  against  them  in  this  court.  This  was  a 
Tisdess  step,  except  that  it  shows  that  it  was  taken  upon  evi- 
dence which  was  deemed  sufficient,  showing  that  the  cause 
had  been  revived  in  this  court. 

We  think  it  clear  that  the  court  erred  in  excluding  the  tran- 
script and  in  not  rendering  judgment  for  the  plaintiff  on  the 
plea  of  ntrf  iiel  record. 

The  next  assignment  of  error  to  be  noticed  is  the  overruling 
of  the  demurrer  to  the  third  plea.  That  plea  is  in  substance 
u  follows:  That  if  there  be  a  record  of  any  such  supposed 
judgment)  the  defendants  were  not  made  parties  to  the  suit  in 
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which  it  was  rendered;  wherefore  they  Bay  that  the  court  had 
not  jurisdiction  to  render  the  said  judgment  against  them. 

This  plea  was  manifestly  insulBoient.  It  is  in  substance  an 
argumentative  denial  of  the  existence  of  the  record  of  the 
alleged  judgment,  by  averring  that  they  were  not  made  parties 
to  it.  If  they  were  not  made  parties,  and  had  not  notice  of  the 
suit,  there  was  no  legal  and  valid  judgment  against  them,  and 
therefore  the  plea  was  in  effect  a  plea  of  mil  iiel  record.  But 
it  is  insufficient  for  that  purpose,  because  it  does  not  conclude 
with  a  verification  by  the  record;  and  if  it  were  allowable,  the 
the  trial  of  the  issue  tendered  by  it  would  not  have  been  cod- 
fin^d  to  the  record,  but  any  evidence  showing  that  they  were 
not  properly  made  parties  might  have  been  admitted,  tiiough 
it  might  have  been  in  contradiction  of  the  averments  of  the 
record.  We  have  above  seen  that  this  cannot  be  done;  and 
consequentiy  the  demurrer  to  the  plea  was  improperly  over- 
ruled. 

The  next  error  assigned  is  the  overruling  of  the  demurrer  to 
to  the  fifth  plea.  That  plea  does  not  appear  to  be  relied  on  by 
the  counsel  of  the  defendants,  who  says  nothing  in  support  of 
it.  It  was  clearly  bad,  being  a  mere  allegation  that  the  ad- 
ministrator Cooper  had  not  wasted  or  misapplied  the  assets  as 
alleged.   . 

The  declaration  alleged  in  substance  that  the  administrator 
had  received  assets  sufficient  to  pay  the  plaintiffs'  judgment, 
but  that  they  failed  to  apply  them  to  its  payment  If  this  be 
true,  it  was  their  duty  to  pay  the  judgment,  unless  they  could 
show  some  good  reason  for  their  failure.  It  was  not  sufficient 
that  they  did  not  waste  or  misapply  the  assets;  for  they  might, 
consistently  with  that,  have  kept  them  idle  in  their  own  hands. 
But  it  was  incumbent  on  them  to  show  affirmatively  the  state 
of  facts  relied  on  as  their  justification  for  failing  to  do  what 
appeared  by  the  declaration  to  be  their  duty. 

For  these  reasons,  the  judgment  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 


JUDOMXNT  OV  COITRTS  UPON  MATTERS  WhIOH  ThXT  HAD  RlOHT  TO  DbOCDI 

cannot  be  coUaterally  attacked.  Whether  the  conrt  had  the  proper  evidence 
before  it  cannot  be  inquired  into:  De  Ford  v.  Fumias,  43  Miss.  133»  151;  and 
Cocks  y.  Simmons,  57  Id.  196,  citing  the  principal  case. 

JuDOMKNT  OF  Ck)URT  OF  COMPETENT  JURISDICTION  is  prima /oda  evidcQce 
of  jnnsdiction:  Wallace  v.  Brown,  76  Am.  Deo.  622,  note  62S.  Judgment  oi 
a  court  having  juriadiotion,  both  of  the  persons  of  the  parties  and  sabject-mat- 
ter  of  the  action,  are  conclusive:  Id.  628,  note.  Snoh  judgment  is  binding 
until  reversed  or  set  aside:  Reynolds  v  Harris,  76  Id.  459,  note  468. 


CASES 


n  THi 
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Dbiskell  v.  Mateeb. 

[SI  MI880UBI,  826.1 

Soixrr  n  kot  Rblsabid  bt  Ant  Act  or  oondnot  of  the  payee  which  doae 

not  plaoe  rarety  in  worse  position  than  he  would  otherwise  haye  been. 
bramL  IS  HOT  Crxatxd  bt  AmnssiONa  whioh  are  not  aeted  npon,  and 

are  not  snch  as  would  produce  injury  to  the  party  to  whom  they  are 

mtdft- 
SuRxrr  u  hot  RKLiAfnn>  bt  Crxditobs  Dbol^asdi o  to  Him  that  Dxbt  n 

Paid^  if  snch  surety  does  not  in  consequence  change  his  situation  or 

otherwise  suffer  loss. 

The  £Eu;t8  are  stated  in  the  opinion. 

Bcfidware  and  OardenMre^  for  the  plaintiffs  in  error. 

By  Court,  Ewiko,  J.  This  was  an  action  on  a  note  for  one 
hundred  dollars,  executed  to  Driskell  by  Mateer  as  principal 
and  Jones  as  surety. 

The  evidence  was  that  the  plaintiff  Driskell  told  a  witness 
that  he  had  given  the  note  to  the  principal;  that  it  had  been 
filed  with  a  justice  of  the  peace,  who  issued  summons  to  the 
defendants,  and  a  few  days  thereafter  the  plaintiff  dismissed 
the  suit,  paid  the  costs  and  took  the  note,  and  stated  that  he 
intended  to  give  the  note  to  the  principal;  that  the  plaintiff 
told  Jones  (the  surety)  that  he  was  relieved  from  all  liability 
on  said  note;  that  upon  Jones  telling  the  plaintiff  he  wanted 
him  to  make  the  note  off  of  Mateer,  who  was  able  to  pay  it, 
he  (the  plaintiff)  replied  that  Jones  need  put  himself  to  no 
farther  trouble  respecting  it;  that  he  had  made  Mateer  a 
present  of  it    It  was  also  proved  that  after  the  note  waff 


106  Dribksll  v.  Matker.  [MiBflomrl, 


withdrawn  from  the  justice,  it  was  by  request  of  the 
<]einanded  of  Mateer,  who  delivered  it  up,  remarking  that  he 
-owed  the  debt  and  was  sorry  he  had  not  been  able  to  pay  it| 
and  it  was  returned  to  the  plaintiff.  It  did  not  appear  how 
o^  for  what  purpose  the  note  got  into  the  possession  of  Mateer, 
except  as  above  stated. 

The  court  instructed,  on  defendant's  motion,  that  if  Jones 
was  surety  on  the  note,  and  the  note  was  delivered  by  Driskell 
to  the  principal,  Mateer,  and  that  Driskell  at  the  time  of  the 
iielivery  intended  to  give  and  did  give  up  the  note  to  Mateer 
in  discharge  of  the  same,  there  should  be  a  finding  for  the  de- 
fendant. And  on  its  own  motion,  that  the  mere  fact  that  plain- 
tiff  stated  to  defendant  Jones  that  he  was  released,  and  that 
he  need  not  give  himself  any  trouble  about  the  note,  as  he  had 
-delivered  the  note  to  Mateer,  is  not  a  discharge  and  satisfac- 
tion of  the  note  as  to  Jones. 

It  does  not  appear  from  anything  in  the  bill  of  exceptions 
that  the  defendant  was  placed  in  a  different  or  worse  situation 
in  consequence  of  the  conduct  or  declarations  of  the  plaintiff 
respecting  the  note;  that  he  relinquished  any  indemnity  or 
hold  he  may  have  had  on  his  principal,  or  that  he  had  or 
would  sustain  injury  by  reason  of  the  maker's  insolvency 
or  otherwise.  The  admissions  of  a  party  to  have  the  effect  of 
an  estoppel  must  have  been  acted  on,  and  be  such  as  would 
result  in  injury  to  the  party  acting  upon  them,  if  he  should 
be  allowed  to  disprove  the  truth  of  them:  WeUand  Canal  Co. 
V.  Hathaway^  8  Wend.  483  [24  Am.  Dec.  51];  see  also  opinion 
of  Justiee  Bronson  in  DezeU  v.  OdeUy  3  Hill  (N.  Y.),  215  [88 
Am.  Dec.  628].  When  a  creditor  who  knows  that  one  debtor 
is  a  surety  gives  him  notice  that  the  debt  is  paid  by  the  prin* 
-cipal,  and  such  debtor  in  consequence  changes  his  situation, 
as  by  surrendering  security  or  forbearing  to  obtain  security 
when  he  might,  or  otherwise  suffers  loss  by  it,  he  is  discharged: 
Carpenter  v.  Kingj  9  Met.  517  [43  Am.  Dec.  405].  In  this  case, 
as  well  as  that  of  Harris  v.  Brooks,  21  Pick.  196  [32  Am.  Dec. 
254],  therein  cited,  the  subsequent  action  of  the  surety  in  re- 
linquishing or  omitting  to  obtain  security  from  the  principal 
was  treated  as  An  essential  point  in  any  defense  founded 
upon  any  assurance  of  exoneration  given  by  the  creditor;  and 
that  a  mere  assurance  to  the  surety  that  he  is  exposed  to  no 
further  liability  for  the  debt  will  not  protect  him  fix>m  a  sub- 
nequent  change  of  purpose  on  the  part  of  the  creditor,  unlen 
the  conduct  of  the  latter,  when  taken  as  a  whole,  can  be  ahawn 
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to  have  resulted  in  producing  some  pointed  Ix^Jnxj:  Bee  2  Am. 
Lead.  Cae.  17& 
Jadgment  affinned. 

Napton,  J.,  concorred. 

ScoTTy  J.y  abeent 

Getseal  PuiraxrLn  ov  Estoppkl  are  stated  In  the  oaae  of  X>.  0, 8>  Amfm^* 
Sailor,  63  Mow  28;  to  be  recognised  in  the  principal  case,  which  ia  there  dted. 

SuEETT  MAT  SB  BaLKiHiD  iBOM  LiASZLiTT  by  a  binding  extension  of  time 
given  by  the  creditor  to  the  debtor  without  the  assent  of  the  snrety:  Lkm 
Jfoek  Bamk  ▼.  MaileU,  66  Am.  Dec  673;  unless  the  surety  is  folly  indemnified 
agaiasl  1o«  by  the  principal  debtor:  Smith  v.  Sieele'M  EHtcUe^  60  Id.  276.  Snch 
release  is  not  effected  by  mere  indnlgenoe  not  based  on  a  valid  and  binding 
coatracti  Burke  ▼.  Cruger,  68  CaL  102.  A  surety  is,  in  general,  released  by 
any  act  of  the  ereditor  which  tends  to  increase  the  surety's  burden,  as  by 
varying  the  contract  so  as  to  increase  the  principal's  liability,  or  by  surren- 
dering any  collateral  security  for  the  payment  of  the  debt:  Mayhmo  ▼•  Boifd^ 
69  Am.  Deo.  101;  OuOmn  ▼.  Emamd,  34  Id.  767;  note  to  TrapnaU  ▼.  Bkk- 
aidson,  58  Id.  35a 

Whirs  One  WnjjnnxT  Causes  Anothee  to  believe  that  a  oertain  state 
of  things  exist,  and  he  acts  upon  that  belief  so  as  to  alter  his  previous  oondi- 
tioQ,  it  constitntes  an  estoppel  against  the  former  if  an  assertion  of  the  truth 
would  causa  the  Utter  any  loss:  CktldweU  v.  Auger^  77  Am.  Dea  616^  note 
619l 

Pabtt  IE  NOT  Ebtopped  by  an  aot  done  in  ignorance  of  his  rights:  TkardSi 
V.  Lathrap^  73  Am.  Dec.  306, 


West  v.  Mabtin. 

[a  Missouai,  S7&.J 

BuBCBOH  IB  Akswbrable  to  his  Patieht  eoe  Ebboe  ov  Judgmbet  so  gross 
as  to  be  inconsistent  with  the  use  of  that  degree  of  skill  that  it  is  the 
duty  of  every  surgeon  to  bring  to  the  treatment  of  a  case. 

KnuGEirr  on  Imfbopee  CoEDncr  ov  Patibmt  will  not  defeat  his  right  of 
recovery  sgsinst  his  physician  for  malpractice,  unless  it  substantially 
oontributea  to  the  injury  for  which  the  patient  seeks  to  recover. 

Action  for  malpractice.  The  defendant,  as  surgeon,  had 
been  called  to  set  plaintiff's  broken  leg.  It  was  claimed  that 
damages  had  accrued  to  plaintiff  by  reason  of  defendant's 
error  of  jadgment  and  want  of  skill.  The  defendant  offered 
to  prove  that  the  plaintiff  and  his  family  had  weak  bones, 
whick  were  liable  to  break,  and  were  difficult  to  cure.  This 
testimony  was  excluded.  A  physician,  examined  on  behalf  of 
plaintiff,  was  asked  whether,  if  the  directions  of  a  skillful  sur- 
faon  had  been  fidlowed  in  the  treatment  of  the  broken  leg,  and 
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the  fracture  was  a  simple  oblique  fracture,  the  leg  would 
appear  as  it  does.  The  witness  answered  that  it  would  not. 
The  defendant  objecte'd  to  this  answer.  The  court,  though 
requested  by  defendant,  refused  to  give  the  following  instruc- 
tions, numbered  3,  4,  6,  and  7  respectively:  3.  That  defend- 
ant, if  a  surgeon  of  ordinary  skill,  is  not  answerable  for  an 
error  of  judgment;  4.  That  if  the  injury  complained  of  was 
occasioned  by  any  act  of  plaintiff,  or  any  failure  on  the  part  of 
plaintiff  to  submit  to  and  observe  defendant's  directions,  the 
jury  should  find  for  defendant,  though  he  may  have  set  plain- 
tiff's leg  unskillfully;  6.  That  the  jury  are  not  to  consider  any 
evidence  which  does  not  tend  to  prove  the  manner  of  setting 
the  bone,  and  the  skillfulness  in  setting  the  same,  and  ought  to 
consider  only  such  evidence  as  tends  to  prove  the  setting  of 
the  broken  bone,  and  the  skill  exercised  in  so  doing;  7.  That 
the  setting  of  the  broken  bone  is  the  act  of  adjusting  the  broken 
fragments  to  their  natural  position,  and  the  treatment  of  the 
case  after  that  is  a  different  and  distinct  thing  from  the  setting 
of  the  bone.    Plaintiff  had  judgment;  defendant  appealed. 

Enstoorth  and' Loan,  for  the  ajppellant. 
Vorie*  and  VorieSj  for  the  respondent. 

■ 

By  Court,  Ewino,  J.  We  cannot  perceive  the  relevancy  of 
the  evidence  offered  by  the  defendant  as  to  the  ^'weakness  of 
the  bones  of  the  plaintiff's  family."  No  such  inquiry  could 
properly  arise  upon  the  pleadings,  or  any  issue  in  the  cause. 
The  petition  alleges  unskillfulness  in  the  treatment  of  the 
broken  limb,  and  this  allegation  is  traversed  by  the  answer. 
If  any  hereditary  peculiarity  of  that  kind  could  have  availed 
as  a  defense  at  all,  it  should  have  been  set  up  in  the  answer. 
There  was  no  offer  to  prove  any  inherent  defect  in  the  bonea 
of  the  plaintiff  himself,  or  that  the  deformity  of  the  leg  resulted 
from  any  such  thing,  or  that  the  treatment  was  rendered  more 
difficult  on  that  account;  nor  was  anything  of  the  kind  relied 
on  in  the  answer. 

Whether  errors  of  judgment  will  or  will  not  make  a  surgeon 
liable  in  a  given  case  depends,  not  merely  upon  the  fSact  that 
he  may  be  ordinarily  skillful  as  such,  but  whether  he  haa 
treated  the  case  skillfully,  or  has  exercised  in  its  treatment 
such  reasonable  skill  and  diligence  as  is  ordinarily  exercised 
in  his  profession.  For  there  may  be  responsibility  where  thera 
la  no  neglect,  if  the  error  of  judgment  be  so  gro«w  as  to  be  in- 
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eonsistent  with  the  use  of  that  degree  of  skill  that  it  is  the  dntj 
of  every  surgeon  to  bring  to  the  treatment  of  a  case  according 
to  the  standard  indicated.  We  think,  therefore,  the  defend- 
ant's third  instruction  was  well  refused,  and  that  the  charge 
given  at  the  instance  of  the  plaintiff  was  unexceptionable  on 
this  point. 

The  defendant's  fourth  instruction  assumed  the  non-liability 
of  the  defendant  if  the  injury  complained  of  was  occasioned 
in  whole  or  in  part  by  any  act  of  the  plaintiff,  or  any  failure 
on  his  part  to  submit  to  and  observe  the  directions  of  the  de- 
fendant relating  to  his  treatment  and  cure,  although  the  sur- 
geon may  have  set  the  plaintiff's  thigh  unskillfully. 

The  general  principle  that  a  party  seeking  legal  redress 
must  not  only  show  his  adversary  to  be  in  the  wrong,  but  also 
that  he  himself  is  without  fault,  is  subject  to  modification 
when  there  is  mukiality  in  it,  and  both  parties  have  contrib* 
uted  to  produce  the  injury;  and  the  instruction,  we  think,  was 
erroneous.  The  rule  in  such  cases  seems  to  be,  that  if  the 
plaintiff  substantially  contributed  to  the  injury  by  his  im- 
proper or  negligent  conduct,  he  cannot  recover;  but  if  the 
injury  was  occasioned  by  the  improper  or  negligent  conduct 
of  the  defendant,  and  the  plaintiff  did  not  substantially  con- 
tribute to  produce  it,  then  the  latter  would  be  entitled  to  the 
verdict:  Sifla  v.  Brown,  9  Car.  &  P.  601;  New  Haven  S.  &  T. 
Co.  Y.VanderbUt,  16  Conn.  428. 

The  sixth  and  seventh  instructions  confined  the  attention  of 
the  jury  to  the  single  act  of  setting  the  bone,  and  excluded 
from  their  consideration  all  evidence  relating  to  the  subsequent 
treatment  of  the  case  by  the  surgeon.  The  general  treatment 
of  the  case  by  the  defendant  during  the  time  he  was  attending 
the  patient  was  evidently  the  matter  for  consideration,  and  not 
merely  the  adjustment  of  the  bones  in  the  first  instance.  He 
was,  as  the  evidence  shows,  attending  the  defendant  for  sev- 
eral weeks,  and  in  the  course  of  the  treatment  the  leg  became 
crooked;  whether  it  was  caused  by  unskillfulness  or  inatten- 
tion on  the  part  of  the  surgeon,  or  the  misconduct  of  the  patient 
in  disregarding  his  instructions,  could  only  be  determined  by 
considering  the  course  and  character  of  the  treatment  during 
the  period  of  the  defendant's  professional  service. 

In  reference  to  the  question  propounded  to  Dr.  Trevor, 
although  in  more  general  terms  than  is  usually  admissible  in 
eliciting  the  opinion  of  experts,  we  think  the  answer  given 
eoald  not  have  prejudiced  the  defendant,  as  it  expressed  no 
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nnfkyorable  opinion  as  to  the  treatment  of  the  case,  nor  as  to 
the  cause  of  the  injury  or  deformity. 
Judgment  affirmed. 

Napton,  J.,  concurred. 

Scott,  J.,  absent. 
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PUkuptits  Riobt  n  This  Ck>UKTRT  is  Cbjutkd  bt  an  umntempted 
user  of  an  incorporeal  hereditament,  under  a  claim  of  right  for  twenty 
yean,  aa  between  partiea  under  no  disability,  with  the  knowledge  of 
and  without  intermption  from  those  adyeraely  interested.  6uch  a  title 
is  oonclQaiTe  evidenoe  of  a  grant  or  a  rights  as  the  case  may  be;  and 
ndi  oser  and  enjoyment  may  be  used  as  proof  of  a  deed  or  record  which 
has  been  lost  by  time  or  accident,  or  of  a  prescriptive  right  which  alwaya 
presupposes  a  grant. 

In  Case  ov  Pxuvatb  Wats,  Non-user  ior  Twxktt  Yeabs  Ajiobds  Con- 
CLUSITS  Pbuuhftion  that  right  to  them  never  existed,  or  has  been  ex* 
tingBished  in  favor  of  some  adverse  right. 

OiAirr  WILL  BB  Prbsumbd  tbom  Lapsb  op  Timb  aoainst  State  or  Sot- 
EBUON  as  well  as  against  individuals.  Thus  the  grant  of  a  public  high- 
way may  be  presumed.  And  there  is  no  room  for  making  a  distinction 
between  a  highway  by  dedication  and  one  laid  out  in  any  other  way,  by 
the  laws  in  force  upon  that  subject,  or  acquired  by  any  process  or  means 
whatever. 

I^EBB  IS  No  MoBE  iNOOHSisrnsNOT  m  Pbesumino  Rbodbd  of  Disoonttnu- 
aNCB  OF  HiOBWAT  TO  BB  LoBT  than  there  is  in  presuming  a  lost  deed» 
or  release,  or  grant,  or,  especially,  in  presuming  a  charter  or  act  of  iu- 
oorporation  to  have  been  lost. 

FuacRimvE  Bjoht  to  Land  of  Highway  mat  bx  Acquired  bt  Ixdt- 
TiDUAL  who  incloses  it  and  occupies  it  adversely,  uninterruptedly  and 
under  a  claim  of  right  for  more  than  twenty  years.  This  right  may  be 
thus  acquired  against  tiie  public,  and  all  persons  claiming  or  justifying 
sndsr  any  public  right  or  easement  in  such  highway. 

Trespass  quare  clausurrij  and  for  taking  down  and  carrying 

*^^7  ft  gate  and  bars,  whereby  the  plaintiff' s  sheep  escaped 

m 
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from  bis  pasture,  etc.  Plea,  the  general  issue,  and  also  that  the 
loeuf  in  quo  was  a  public  highway,  and  that  the  gate  and  bars 
mentioned  were  obstructions  therein,  which  the  defendant  care* 
fully  removed,  etc.  It  appeared  on  the  trial  that  the  locu$  in 
quo  jnras  originally  a  kind  of  rangeway,  fenced  out  and  occu* 
pied  as  a  public  highway  in  Hopkinton  as  early  as  1785.  On 
this  rangeway  were  two  houses^ — one  belonging  to  the  defend- 
ant, and  the  other  to  B.  In  1820,  the  selectmen  of  Hopkin- 
ton laid  out  a  bridle-road  across  the  land  of  B.,  and  awarded 
to  him  a  part  of  the  rangeway  south  of  the  loeua.  Other  taucta 
are  stated  in  the  opinion.  The  court  found  the  issue  for  the 
plaintiff. 

Marshallf  for  the  defendant. 
Flint  and  Bryant^  for  the  plaintiff. 

By  Court,  Sargent,  J.  It  was  prored  that  this  rangeway 
had  been  occupied  as  a  public  highway  for  a  long  period  prior 
to  1820;  that  in  that  year  a  part  of  it  was  assigned  to  the 
plaintiff's  grantor,  by  the  selectmen,  and  that,  in  1826,  it  was 
all  assigned  to  him  that  then  laid  between  the  two  houses; 
that  he  then  extended  a  fence  across  this  rangeway,  at  the 
most  northerly  house,  which,  the  case  finds,  he  kept  up  and 
maintained  till  1833,  when  that  house  was  taken  down,  and 
the  plaintiff  purchased  the  premises,  and  in  1834  erected  the 
gate  some  thirty-six  feet  farther  north  than  the  fence  had  been, 
which  gate  had  been  kept  up,  during  the  summer  seasons,  to 
1859,  about  twenty-five  years. 

As  the  evidence  is  stated,  it  might  admit  of  a  doubt  whether 
there  was  proof  sufficient  to  negative  explicitly  any  and  all 
use  of  the  way  in  question  by  the  public,  or  by  any  individ- 
uals composing  the  public,  from  1834  to  1859.  But  no  ques- 
tion of  that  kind  is  raised  in  the  argument,  and  we  are  to 
presume,  and  shall  assume,  that  there  was  competent  evidence 
upon  which  the  finding  was  based,  provided  that,  in  law,  the 
public  right  could  be  extinguished  by  abandonment  and  non- 
user  by  the  public,  or  by  an  open  and  visible  continued  and 
uninterrupted  adverse  possession,  under  a  claim  of  right  for 
twenty  years,  from  and  after  1834,  by  this  plaintiff. 

By  the  statute  of  1791,  which  was  in  force  when  both  these 
assignments  were  made,  it  was  provided  '*  that  the  inhabitants 
of  any  town  in  this  state,  at  any  legal  meeting  held  for  that 
purpose,  may  discontinue  any  highway,  etc.,  and  may  sell  the 
land  taken  up  in  such  highway,  or  exchange  the  same  for 
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«ome  other  land,  where  a  highway  may  more  conveniently  be 
laid  out  and  occupied.  And  they  may  also  eell  or  exchange 
any  land  left  or  appropriated  in  such  town  for  highways, 
though  not  actually  improved  for  th&t  purpose,  in  the  same 
manner  as  they  may  sell  or  exchange  the  land  of  highways 
improved  or  occupied:"  N.  H.  Laws  1815,  886.  This  pro- 
vision was  repealed  in  1829.  When  the  selectmen  undertook 
to  exchange  a  part  of  this  rangeway  for  the  land  over  which 
they  laid  the  bridle-road,  it  does  not  appear  that  they  had  any 
authority  from  the  town  to  do  so,  and  without  such  authority 
these  acts  would  be  void,  as  the  inhabitants  of  the  town,  at  a 
legal  meeting,  etc.,  must  make  the  sale  or  exchange.  But  in 
1826,  when  the  selectmen  undertook  to  make  an  assignment 
of  the  whole  rangeway,  to  the  same  individual,  up  to  the  most 
northerly  house — ^to  the  place  where  the  fence  was  maintained 
from  1826  to  1834 — ^the  case  expressly  finds  that  they  did  it 
by  or  under  the  authority  of  the  town.  Whether  (hat  au- 
thority was  sufficient  to  pass  the  land  and  extinguish  the 
public  easement,  by  a-discontinuance  of  the  way,  or  whether 
the  town  undertook  to  sell  it  as  land  left  or  appropriated  for 
highways,  though  not  actually  improved  for  that  purpose,  is 
not  material  to  consider  here,  since  if  that  assignment  were 
valid  and  disposed  of  all  the  defendant's  care,  so  far  as  it 
went,  it  would  not  be  decisive  of  this  issue,  as  ^^he  locus  in  quo^ 
the  gate,  and  a  space  thirty-six  &et  south  of  it,  are  not  affected 
by  said  assignment;  and  if  that  had  become  a  public  high- 
way, and  was  such  in  1834,  by  dedication,  by  prescription,  or 
in  any  other  way,  as  there  is  evidence  tending  to  show  was  the 
fact,  then  the  question  arises  whether  the  public  right  has  in 
any  way  been  extinguished. 

Upon  that  questicHi  the  authorities  are  conflicting.  Angell, 
in  his  work  on  highways  (section  168),  says  that  though  a 
dedication  cannot  be  revoked  by  the  donor,  the  highway  itself 
may  be  relinquished  or  discontinued  by  the  public;  or,  ac- 
cording to  some  authorities,  may  be  lost  by  long-continued 
nonruser,  or  by  adverse  possession  for  twenty  years;  though 
according  to  other  authorities,  no  lapse  of  time  or  cessation  of 
user  will  deprive  the  public  of  the  right  of  paasage  over  a 
foad  which  has  once  been  a  highway,  whenever  they  please  to 
leoume  it. 

The  bitter  doctrine  is  sustained  by  the  earlier  decisions  of 
the  comiBOii  law,  Gibbs,  J.,  in  Bex  v.  St.  Jamu^  a  mannsoripi 
ease,  lefaned  to  in  Wheat  Belwin's  N.  P.,  Gth  Am.  ed.,  1863, 
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Is  reported  to  have  held  that  where  there  has  been  a  public 
king^s  highway,  no  length  of  time  during  which  it  may  not 
have  been  used  will  prevent  the  public  from  resuming  the 
right,  if  they  think  proper.  To  the  same  effect,  substantially, 
are  King  v.  Wdrdej  Cro.  Car.  266;  Fowler  v.  SanderSy  Cro.  Jac 
446;  Vooght  v.  Winch,  2  Bam.  &  Aid.  662;  Chad  v.  TUsed,  2 
Brod.  &  Bing.  403.  But  the  later  decisions  in  England,  and 
we  think  more  generally  in  this  country,  favor  the  opposite 
doctrine.  Simmons  v.  Cornell^  1  R.  I.  519,  together  with  some 
other  modem  authorities,  cited  in  the  defendant's  brief,  which 
we  have  not  examined,  do  unquestionably  sustain  the  ancient 
English  doctrine  before  stated. 

But  in  Beardslee  v.  Frenehy  7  Conn.  125,  Hosmer,  C.  J.,  says: 
^'Evidence  to  prove  a  highway  often  consists  in  showing  thai 
the  public  have  used  and  enjoyed  the  road;  and  the  uninter- 
rupted use  of  it  for  a  considerable  space  of  time  affords  a 
strong  presumption  of  a  grant.  On  the  other  hand,  the  non- 
user  of  an  easement  of  this  kind  for  many  years  is  prima 
fade  evidence  of  a  release  of  the  right  to  the  person  over 
whose  land  the  highway  once  ran;  and  although  the  precise 
limit  of  time,  in  respect  to  the  public  in  such  cases,  has  not 
been  established,  there  can  be  no  doubt  that  the  desertion  of 
a  public  road  for  nearly  a  century  is  strong  presumptive  evi- 
dence that  the  right  of  way  has  been  extinguislied."  In  Comr 
misrioners  of  Georgetown  v.  Taylor,  2  Bay  (S.  C),  282,  where 
land  had  been  conveyed  to  the  town  of  Georgetown  for  streets, 
but  had  never  been  used  as  such,  but  had  been  inclosed  and 
used  as  a  farm  for  more  than  forty  years,  it  was  held  that  the 
doctrine  of  non-user  would  apply,  which  would  forfeit  a  cor- 
porate right  as  well  as  misuser.  The  same  principle  has  been 
established  by  the  supreme  court  of  Ohio,  in  Fox  v.  Hart,  11 
Ohio,  414. 

And  in  Kentucky  {Rowan  v.  Portlandj  8  B.  Mon.  232),  where 
the  fee  of  land,  dedicated  to  the  public  use,  was  vested  in  town 
tmstees  for  such  use,  Marshall,  C.  J.,  in  delivering  the  opinion, 
said:  ''That  the  public  right,  as  growing  out  of  the  dedication, 
in  this  case,  was  subject  to  be  divested  and  defeated  by  adverse 
possession  and  claim  of  individual  right,  admits,  as  we  think, 
of  no  doubt.  The  dedication  was  not  to  the  commonwealth  as 
a  corporate  being,  and  invested  no  title  or  interest  in  it.  The 
maxim,  NvUum  tempua  occurrit  regi,  is  therefore  inapplicable. 
And  there  is  nothing  to  exempt  the  right,  which  vested  really 
in  the  town  and  its  citizens,  to  be  upheld  by  them  for  the 
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pablio,  from  the  operation  of  the  statute  of  limitationB,  or 
from  the  presumptions  arising  from  adverse  claim  and  posses- 
sion, as  they  would  apply  in  ordinary  cases  of  private  right  or 
pabMc  easements/' 

And  in  Knight  v.  HeaUm,  22  Vt.  480,  it  was  held  that  the 
indosure  and  occupation  of  land,  within  the  limits  of  a  high- 
way, for  twenty  years,  under  a  claim  of  right,  made  a  title  by 
prescription  to  tiie  land  so  inclosed  and  occupied  as  against 
the  public  Bedfield,  J.,  in  delivering  the  opinion  in  that  case, 
referring  to  the  doctrine  that  ntdlum  tempos  oecurrit  regij  says: 
^1.  Such  a  long  possession  is  the  most  conclusive  evidence  of 
what  was,  at  the  date  of  the  survey,  considered  its  true  loca* 
tion,  as  a  long  possession  under  a  deed  is  the  most  satisfactory 
evidence  of  the  true  location  of  the  thing  granted;  2.  If  it 
could  now  be  shown  beyond  all  controversy  that  the  survey 
extended  as  fjEur  upon  the  plaintiff  as  now  claimed,  the  non- 
user,  on  the  part  of  the  public,  and  the  cmistant  use  by  tho 
plaintiff,  under  a  claim  of  right,  is  sufficient  to  establish  b. 
prescriptive  right  in  that  class  of  cases  like  the  present,  wher^a 
no  statute  of  limitations  applies." 

He  then  adds:  ''But  it  is  said,  I  know,  in  the  English  booksv 
upon  this  subject,  that  one  cannot  prescribe  against  the  crowni. 
But  the  same  result  is  obtained,  in  that  class  of  cases,  by  pre^ 
miming  a  grant."  He  refers  to  Johnson  v.  Ireland^  11  East, 
280,  in  which  Lord  Ellenborough  said:  "I  would  presume 
anything  capable  of  being  presumed,  in  order  to  support  an 
enjoyment  for  so  long  a  period;  as  Lord  Kenyon  once  said 
on  a  similar  occasion,  that  he  would  not  only  presume  one^ 
but  one  hundred  grants  if  necessary  to  support  so  long  an  en- 
jojrment" 

So  in  Hillary  v.  WaUer^  12  Ves.  239,  265,  Lord  Eldon  ob- 
serves: ''  I  have  heard  it  stated  that  this  [the  presumption  of 
abandonment,  or  of  a  grant  from  non-user]  does  not  apply  to 
a  case  of  a  public  road.  It  applies  more  to  that  than  to  a 
private  road.  The  reason  given  was,  that  there  cannot  be  the 
same  presumption  of  a  surrender.  If  by  matter  of  record, 
the  right  appears  vested  in  the  public,  it  may  be  so,  as  there  the 
right  appears,  and  the  surrender  does  not  appear.  But  if  the 
right  does  not  rest  upon  matter  of  record,  and  the  public  have 
not  enjoyed  it,  it  is  to  be  left  to  the  jury  to  presume,  and  is 
almost  conclusive,  not  that  it  was  surrendered,  but  that  it 
never  existed;  and  for  this  special  reason,  one  man  may  sur- 
render, or  for  many  reasons  may  not  enjoy,  his  right;  but  the 
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probability  is,  as  to  the  public,  that  some  instance  of  etqaymmk 
would  be  Bhown*  This  is  much  stronger  than  the  case  of  a  pri* 
rate  road,  if  for  many  years  there  has  been  no  enjoyment;  fiir 
what  one  man  may  relinquish,  another  may  be  disposed  to 
assert." 

That  case  must  be  a  good  authority  for  the  plaintiff  here, 
as  there  is  no  record  of  any  laying  out  of  the  highway  in  the 
case  we  are  considering.  Bo  in  Alves  y.  Hendersonj  16  B.  Mom. 
1 31,  it  is  said  that  a  private  citizen  may,  by  exclusive  use  and 
adverse  possession  of  land  dedicated  to  the  public  use  for  the 
space  of  twenty  years,  acquire  a  valid  right  tiiereto. 

It  would  seem  fix>m  these  decisions,  and  others  tending  in 
the  same  direction,  that  the  doctrine  of  the  ancient  authorities 
had  been  widely  departed  from,  if  not  entirely  superseded* 
And  we  are  disposed  to  think  that  the  rule  established  in 
many  states,  as  indicated  by  these  recent  dedsions,  is  in  ao- 
oordance  with  the-  spirit  of  the  age  and  with  sound  reason. 
We  are  not  called  upon  to  decide,  as  seems  to  be  contended 
in  the  defendant's  argument,  that  a  trespass  can  ripen  into  a 
right  by  long  continuance,  or  that  a  twenty  years'  oontinuanoe 
of  a  public  nuisance,  admitted  to  be  such,  would  give  the 
individual  any  rights  as  against  the  publia  But  from  such 
adverse  possession,  continued  uninterruptedly  for  twenty 
years  or  more  on  one  side,  and  such  total  non-user  upon  the 
other  for  the  same  time  (for  the  enjojrment,  and  any  and  all 
acts  of  enjoyment  or  use,  must  have  totally  ceased  during  that 
whole  period),  we  are  to  infer  that  a  highway  here  never  ex- 
isted, or  if  it  ever  existed,  that  it  has  been  discontinued,  or 
that  the  public  right  has  been  in  some  way  surrendered,  dio* 
charged,  or  relinquished. 

In  the  case  of  private  ways,  a  non-user  for  twenty  years 
affords  a  presumption  that  the  right  never  existed,  or  has  been 
(extinguished  in  favor  of  some  adverse  right.  As  an  eiyoy- 
tnent  for  twenty  years  is  necessary  to  found  a  presumption  of 
a  grant,  the  general  rule  is,  that  there  must  be  a  similar  non- 
user  to  raise  the  presumption  of  a  release.  And  although 
there  may  be  some  exceptions  to  this  rule  in  case  of  the  non- 
user  of  certain  easements,  it  is  believed  that  in  the  case  of 
private  ways  it  is  of  very  general,  if  not  of  universal,  applica- 
tion: 8  Kent's  Com.  448,  449;  Coming  v.  Qouldy  16  Wend. 
SSl'j  Hazard  v.i2o&tfMon,8  Mason,  275;  Wrighi  v.  Freeman^  6 
Har.  &  J.  467;  8  Greenl.  Cru.,  tit.  81,  c.  1,  sec.  40;  Co.  lit. 
114  b;  Em^san  v.  WOeyj  10  Pick.  810;  see  Lord  Bisldne,  la 
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HtOary  y.  WaUery  12  Ves.  265;  Doe  v.  HUder,  2  Bam.  &  A1<L 
791;  aee  Littledaley  f.j  in  Moore  v.  Raw^on^  3  Barn.  &  Cress. 
839. 

And  this  presmnpUony  which  arises  upon  proof  of  these 
tayfstSy  is  in  this  state  held  to  be  not  merely  a  preaumptio  juris, 
a  presumption  that  may  be  rebutted,  but  it  is  held  to  Im  a 
ffreaumptio  juris  et  de  jure^  one  that  is  entirely  conclusive  in 
law  of  the  existence  of  a  grant  or  right,  as  the  case  may  be, 
wherever  by  possibility  a  right  can  be  acquired  in  any  manner 
known  to  the  law:  See  WaUace  v.  Fletcher j  80  N.  H.  484,  and 
numerous  authorities  there  cited.  This  rule  relates  to  all  in- 
corporeal hereditaments,  and  of  course  includes  private  ways; 
and  Bell,  J.,  in  the  opinion  in  that  case,  says:  ''We  have  al- 
ready stated  our  impression  that  by  the  law,  as  generally 
recognised  in  this  country,  the  party  claiming  title  under 
such  possession  is  not  obliged  to  rely  merely  on  a  presump- 
tion of  a  grant,  but  he  may  rest  on  a  presumption  of  right 
or  of  any  grant,  reservation,  or  record,  which  may  be  neces- 
sary to  establish  his  title.  And  it  seems  to  us  that  this 
may  properly  be  regarded  as  a  species  of  prescription  estab- 
lished here  by  a  course  of  judicial  decisions,  by  analogy  to  the 
statute  of  limitations  of  real  actions." 

A  grant  will  be  presumed  from  lapse  of  time,  agtinst  the 
state  or  sovereign,  as  well  as  against  individuals:  1  Greenl. 
Ey.ySec.  45;  Mayor  of  Kingston  v.  Horner^  Cowp.  102;  Crooker 
V.  Pendleton,  23  Me.  889;  Bow  v.  Allenetown^  84  N.  U.  851  [69 
Am.  Dec.  489]. 

And  the  same  doctrine  applies  with  equal  force,  and  should 
be  applied  for  the  same  reasons,  to  the  case  of  public  high- 
ways: Rex  V.  Montague^  4  Bam.  &  Cress.  604;  Bearddee 
V.  Frenehj  7  Conn.  125  [18  Am.  Dec.  86];  Commissioner s  qj 
Georgetown  v.  Taylor^  2  Bay,  282;  Fox  v.  Hart^  11  Ohio,  414; 
Rowan  v.  Porila/ndy  8  B.  Hon.  232;  Knight  v.  Heaton,  22  Vt. 
489;  Johnson  v.  Ireland^  11  East,  279;  HxLlary  v.  Waller^  12 
Ves.  239,  265;  Alves  v.  Henderson^  16  B.  Mon.  131,  which  have 
been  cited  and  examined. 

Nor  do  we  see  any  cause  for  making  a  distinction  between  a 
highway  by  dedication  and  one  laid  out  in  any  other  way  by 
the  laws  in  force  upon  that  subject,  or  acquired  by  any  process 
or  means  whatever.  Suppose  it  appears  that  the  road  was 
legally  laid  out,  and  that  is  matter  of  record.  It  is  no  more 
a  public  highway  than  as  though  the  right  had  been  acquired 
by  the  pablio  by  dedication.    Nor  are  the  public  rights  any 
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greater  in  the  one  case  than  in  the  other,  or  any  different. 
Nor  is  there  any  more  inconsistency  in  presuming  a  record  of 
the  discontinuance  of  the  highway  to  be  lost,  than  there  is  in 
presuming  a  lost  deed,  or  release,  or  grant,  or  especially,  as  in 
Bow  y.  AUenstovm,  84  N.  H.  351  [69  Am.  Dec.  489],  in  presum* 
tng  a  charier  or  act  of  incorporation  of  a  town  &om  the  royal 
^vemor  of  the  province  or  the  legislature  of  the  state  to  haye 
t)een  lost,  from  precisely  the  same  eyidence. 

For  although  in  England  a  prescription  must  haye  existed 
l)eyond  time  of  legal  memory,  yet  here,  by  analogy  to  the 
statute  of  limitations,  an  uninterrupted  user  of  an  incorporeal 
hereditament,  under  a  claim  of  right  for  twenty  years,  as  be- 
tween parties  under  no  disability,  with  the  knowledge  and 
without  interruption  of  those  adversely  interested,  affords  con* 
'Clusiye  eyidence  of  a  grant  or  a  right,  as  the  case  may  be. 
Such  user  and  enjoyment  may  be  used  as  proof  of  a  deed  or 
record  which  has  been  lost  by  time  or  accident,  or  of  a  pre- 
scriptive right  which  always  presupposes  a  grant.  Such  a 
title  may  well  be  called  a  prescription,  agreeably  to  the  ancient 
use  of  that  term,  though  it  depends  upon  a  period  of  twenty 
years,  and  has  no  connection  with  the  time  of  legal  or  actual 
memory:  Wallace  v.  Fletcher ,  30  N.  H.  434;  Bow  v.  Allemtown^ 
84  Id.  351  [69  Am.  Dec.  489];  Dare  v.  Heathcote,  36  Eng.  L.  & 
Eq.  564. 

We  shall  only  therefore  be  carrying  out  and  applying  the 
same  doctrines  and  principles  in  this  case,  and  for  the  same 
reasons  which  have  been  applied  by  the  court  in  the  other 
cases  in  this  state  already  referred  to,  and  we  think  the  doc- 
trines of  those  cases  are  not  only  well  founded  upon  authority, 
but  also  upon  sound  reason,  and  that  there  can  be  no  reason 
urged  in  this  case  against  its  application  which  might  not 
have  been  urged  with  equal  force  at  least  against  its  applica* 
tion  in  Bow  v.  Allenstovmj  34  N.  H.  351  [69  Am.  Dec.  489], 
and  that  therefore  there  must  be,  upon  the  finding  of  the  court,* 
Judgment  for  the  plaintiff. 

FBBSOBiFnvx  RiQHT  TO  Lamd,  HOW  AoQunusD:  Bow  ▼.  AUendown,  69  Am, 
Dec  488;  McArtkur  ▼.  Ccarrii%  AdrrCr^  70  Id.  629,  and  coUected  cases  in  noti 
thereto  640;  Fwd  v.  FFiJson,  72  Id.  137;  BoutuUree  ▼.  Bnmdky^  73  Id.  470. 

Grazvt  wnji  BS  Fbiesuicxd  wbxsi  McCcy  ▼.  Morrow,  68  Am.  Doo.  678| 
Doffgea  ▼.  Ihirden,  66  Id.  633;  Wheailey  v.  Bough,  64  Id.  721;  WaOkiB  t. 
/'edb,  40  Id.  166;  note  to  McCuUough  r.  ^a/2, 63  Id.  726;  8irwq^  y.  Boberttp 
67  Id.  606,  and  note  618;  Amutrong  ▼.  Riateau,  69  Id.  116;  8teteMon*a  Hebn  r. 
McRoaery,  61  Id.  102;  WoJOact  ▼.  MaxweH  Id*  380^  and  note  382;  Akxtmder  v. 
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Walter^  60  Id.  688;  Berthelemif  ▼.  JoknBon,  38  Id.  179;  Brcwn  ▼.  McSkmBy^  86 
I.L13ft. 

GiuxT  ov  PiTBUO  HiOHWAT  WILL  BB  Prbscticxd  WHEN:  HMm  V.  Lowelk 
81  Am.  I>ec.  14^  and  note  150;  note  to  Vkk  ▼.  Vidaiburg,  Id.  188;  8iaU  ▼. 
Hmdar,  44  Id.  41,  and  collected  cases  in  note  thereto  42;  note  to  French  t. 
MartUn,  57  Id.  2d9;  Heed  ▼.  NorthfiM,  23  Id.  662,  and  note  669. 

Thx  prdtcipal  OAac  was  discussed  in  State  v.  Franklin  Falls  Co,,  49  K.  IL 
256^  257.  It  appeared  that  the  next  year  after  the  principal  case  was  decided^ 
the  statate  of  1862  established  from  that  time  forward  exactly  the  oppo- 
site role  to  that  promulgated  in  the  principal  case,  and  the  statute  was  in* 
tended  to  leverse  the  rule  laid  down  in  that  case.  In  State  v.  Frank&n  Falls 
Co.,  eitpra,  it  was  held  that  the  maintenance  of  dams  without  fish  ways,  in  an 
imiaTigable  river,  which  is  the  outlet  to  a  large  inlsnd  lake,  thereby  obstruct* 
log  the  passage  of  migratory  fish  from  the  sea  to  the  lake,  constitutes  an 
indictable  offense  at  common  law.  It  was  also  held  that  no  right  will  be  ac- 
quired, as  agaiost  the  state^  by  the  obstruction  of  s  public  fishway,  though  con- 
tinned  for  more  than  twenty  years  under  a  claim  of  right,  if  such  obstruction 
in  fact  originated  without  right.  Counsel  for  respondents  cited  the  principal 
case  as  one  in  which  the  question  of  prescriptiTe  right  had  been  adjudicated, 
and  wherein  the  question  of  adverse  possession  as  agaiost  the  public  had  been 
carefully  examined.  '  'Applying  the  law  of  WMer  v.  Chapman, "  said  they, ' '  to 
the  present  case,  any  public  easement  in  the  water  of  the  Winnipiseogee  river 
at  these  dams  was  clearly  extinguished  when  the  present  law  was  passed  requir- 
ing fishways.  If  it  is  to  receive  new  life  from  the  legislature,  like  the  relay- 
ing of  a  discontinued  highway,  proceedings  must  begin  de  noffo,  and  honest 
payment  made  for  private  property  taken  or  despoiled.  **  The  court,  however, 
decided  that  an  adverse  user,  which  was  known  to  have  originated  without 
right  within  the  memory  of  persons  then  living,  would  not  alone  and  of  itself 
legitimate  a  public  nuisance,  or  bar  the  public  of  their  rights.  And  in  dis- 
tingaishing  the  principal  case,  the  court  said  that  in  the  principal  case  there 
was  no  evidence,  except  user,  of  the  existence  of  the  public  right;  and  that 
the  court  expressly  said  in  that  case  that  it  was  not  called  upon  to  decide 
that  a  twenty  years'  continuance  of  a  public  nuisance,  admitted  to  be  such, 
would  give  ibe  individual  any  rights  as  against  the  public.  The  principal 
•case  was  further  distinguished,  on  the  ground  that  the  public  right  there 
under  consideration  was  one  which  numerous  public  officers  were  annually 
appointed  to  preserve  and  protect;  while  the  right  of  fishery  had,  till  recently, 
been  left  very  much  to  take  care  of  itself.  The  court,  in  State  v.  Franklin  FcUU 
Co.,  49  N.  H.  256,  said  that  when  there  were  special  reasons  for  re-examining 
a  question  once  decided,  they  would'  do  so;  but  that  on  so  important  a 
topic  as  the  one  under  consideration,  it  was  quite  embarrassing  in  practice  to 
«pply  one  rule  up  to  1862,  and  the  contrary  rule  after  that  date.  "Under 
these  circumstances,'* said  they,  "we  do  not  feel  bound  to  adhere  to  the 
former  decision,  if  upon  examination  it  is  found  to  be  opposed  to  reason,  and 
to  the  weight  of  authority,  as  well  as  to  '  the  spirit  of  our  legislation .' "  The 
justice  who  delivered  the  opinion  of  the  court  in  the  principal  case  concurred 
in  this  decision. 

It  has  been  held  in  other  states  that  while  a  dedication  cannot  be  revoked 
by  the  donor  {Cornmonwealih  v.  AOmrger,  I  Whart  469;  Trustees  qf  Water* 
4om»  V.  Onooi,  4  Paige^  510;  S.  C,  27  Am.  Dec  80),  the  highway  itself  may 
be  relinquished  or  disoontinued  by  the  public;  or,  according  to  some  authori« 
ties,  may  be  lost  by  loog-continned  non-user,  or  by  adverse  possession  for 
twenty  yean:  Akes  v.  Town  qfHeHdermm,  16  B.  Men.  131;  Peekham  t.  J7e»- 
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derton^  27  Birb.  207.  Bat  acoording  to  oUi«r  antiioritiea^  no  b^te  of  tim» 
or  ooMfttion  of  user  will  depriTO  the  public  of  the  ri^ht  of  pwige  over  a  road 
wfaieh  has  onoe  been  a  highway,  whenoyer  the^  i>liasi-  t<»  resamo  it:  Mantham 
V.  Bmikifff  1  Qfiay,  203;  XemCim  ▼.  Proctor,  27  lU.  414. 


MoBBisoN  V.  Holt. 

[42  NaW  HAMF8HIBB,  47S.] 
HVBBAKB  IS  LlOALLT  BOUIO)  103t  NMUaABIBB  SUTFUXD  TO  WdB  SO  loog 

aa  she  does  not  yiolate  her  duty  aa  wife. 
If  Husband  Don  hot  Hnnwr.T  Pbovzdb  ior  Wiis's  Support,  Hx  is  Ln- 

OALLT  LiABLB  fOR  NiwwARnB  fiuniahed  her,  even  thoagh  against  hia 

orden. 
Lboal  Ezpxnsib  arr  Drbkkd  NsniMBARiBB  where  the  oondnot  of  the  hna* 

band  has  rendered  them  neoessary  for  the  peraonal  proteotion  and  safety 

of  the  wife. 
Wm's  AuTHORirr  to  Bind  hkb  Husbard  ior  Nbombarim  is  Ixpuxiv 

becanse  of  the  marital  relation,  and  depends  upon  the  necessity  of  the 

expenditores  for  her  sapport,  or  protection  as  wife. 

HUSBARD  IS  IVOT  LlABLB  1t>  AZTOBRRr  IOR   PROFRHIOHAL   SrBVICRS  BRN* 

DXBXD  Ris  WiFB  in  prosecating  a  divorce  suit  against  him  upon  the 
ground  of  adoltery. 

Assumpsit  to  recover  amount  due  for  professional  services 
rendered  to  Ruth  S.  Holt,  the  defendant's  wife.  It  appeared 
that  the  wife  had  applied  to  the  plaintiff  to  aid  her  in  procur* 
ing  a  divorce  from  the  defendant,  upon  the  ground  of  adultery. 
A  libel  for  divorce  was  filed  and  served,  and  testimony  taken; 
but  before  a  decree  was  made,  the  parties  came  together,  and 
lived  as  they  did  before  the  suit  was  commenced.  Thereupon 
the  libel  was  dismissed.  It  was  agreed  that  plaintiff's  charged 
were  reasonable,  and  that  the  wife  had  a  good  ground  of 
divorce.  If  plaintiffs  were  entitled  to  recover,  judgment  was 
to  be  rendered  for  them  as  upon  default  for  tiie  amount  of 
their  bill;  otherwise,  for  the  defendant  for  costs. 

Morrison  and  Stanley j  for  the  plainti£Ek. 
Cross  and  Topliff^  for  the  defendant. 

By  Court,  Babtlbtt,  J.  No  precedent  has  been  cited  fior 
maintaining  an  action  like  the  present.  The  plaintiffs  do  not 
show  that  the  defendant's  wife  had  any  express  authority  from 
him  to  procure  the  services  for  which  this  suit  is  brought,  and 
if  the  defendant  is  liable  for  them,  it  must  be  upon  the  ground 
that  she  had  an  implied  authority  to  obtain  them  upon  his 
credit 

^' It  is  a  settled  principle,  in  the  law  of  husband  and 
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that  by  virtue  of  the  marital  relation,  and  in  consequence  of 
the  obligations  assumed  by  him  upon  marriage,  the  husband 
is  legally  bound  for  the  supply  of  necessaries  to  the  wife  so  long 
as  she  does  not  violate  her  duty  as  wife.''  ^^If  he  does  not  him- 
self provide  for  her  support,  he  is  legally  liable  for  necessaries 
famished  her,  even  though  against  his  orders:''  2  Smith's  Lead. 
Cas.  364.  Legal  expenses  are  deemed  necessaries  where  the 
conduct  of  the  husband  has  rendered  them  necessary  for  the 
personal  protection  and  safety  of  the  wife:  Morris  v.  Palmer^ 
39  N.  H.  126;  Clancy's  Husband  and  Wife,  52.  The  authority 
of  the  wife,  in  such  cases,  is  implied  because  of  the  marital 
rdation,  and  depends  upon  the  necessity  of  the  expenditures 
for  her  support  or  protection  as  wife. 

In  order  to  charge  the  defendant  in  the  present  case,  it  is 
not  sufficient  for  the  plaintiffs  merely  to  show  that  the  defend* 
ant's  misconduct  gave  occasion  for  the  proceedings  instituted 
by  the  wife,  but  it  must  also  appear  that  those  proceedings 
were  necessary  for  the  personal  protection  and  safety  of  the 
wife.  There  is  no  evidence  tending  to  show  this;  the  proceed- 
ings were  not  had  for  her  present  or  even  future  support  as  the 
defendant's  wife,  but  they  were  intended  to  dissolve  the  mar- 
riage contract  and  release  her  from  the  position  of  wife  to  the 
defendant,  because  of  his  past  misconduct;  they  looked  not  to 
protection  from  any  present  or  future  act  of  her  husband,  but 
merely  to  the  enforcement  of  a  right  to  a  change  of  future 
condition,  that  she  claimed  had  arisen  from  his  previous 
fault  It  has  not  been  the  policy  of  our  law  to  imply  from  the 
marital  relation  any  authority  in  the  wife  to  bind  the  husband 
for  the  expense  of  such  proceedings;  her  implied  authority, 
where  it  exists,  seems  to  arise  from  the  relation,  if  not  as  an 
incident  essential  to  its  preservation,  certainly  as  a  consequence 
of  its  continued  existence,  and  not  as  a  power  reserved  for  its 
destruction.  It  is  said  that  ''it  is  never  necessary  for  the 
safety  of  the  wife,  as  such,  to  obtain  a  divorce  from  her  hus- 
band or  to  resist  his  obtaining  one  from  her:"  Bishop  on 
Marriage  and  Divorce,  sec.  571. 

We  need  not  inquire  whether  this  is  true  to  its  fullest  ex- 
tent; the  present  case  shows  no  such  necessity.  It  is  ''unlike 
her  exhibiting  articles  of  the  peace  against  her  husband,  but 
rather  resembles  in  this  respect  a  criminal  prosecution  on  her 
behalf  against  him  for  an  assault,  where  he  cannot  be  held  for 
her  counsel  fees  and  other  expenses:"Bishop  on  Marriage  and 
Divorce,  sec.  571.    In  Orindell  v.  Oodmondf  6  Ad.  &  EL  755, 
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as  in  th6  present  case,  the  proceedings  were  founded  npon  the 
past  misconduct  of  the  husband;  yet  as  they  were  not  neces- 
sary to  her  safety  as  wife^  it  was  held  that  she  had  no  implied 
authority  to  pledge  his  credit  for  them.  Brown  v.  Ackroydy  34 
Eng.  L.  &  £q.  217,  is  not  an  authority  to  support  the  plain- 
tiff's claim.  There,  the  wife  had  attempted  to  obtain  a  di- 
vorce a  mefwa  et  thoro  on  ground  of  cruelty,  and  although  the 
husband  was  not  in  fact  charged  with  the  cost  of  that  proceed- 
ing, the  court  held  that  obtaining  a  decree  for  a  separation 
was  as  proper  means  of  protection  against  personal  violence 
as  exhibiting  articles  of  the  peace.  Whether  it  would  be  so 
held  under  our  practice  in  case  of  a  suit  for  divorce  upon  the 
ground  of  extreme  cruelty,  we  need  not  inquire.  In  Broum  v. 
Ackroydf  84  Eng.  L.  &  Eq.  217,  the  authority  to  procure  the 
services  was  held  to  arise,  not  upon  the  mere  ground  of  the 
wife's  right  to  a  divorce,  but  because  a  decree  of  separation 
was  deemed,  under  the  English  practice,  necessary  means  for 
her  protection  &om  personal  violence,  where  she  had  been 
treated  with  such  cruelty  as  justified  her  in  appealing  to  the 
ecclesiastical  court.  The  same  distinction  has  been  recognized 
elsewhere:  Williams  v.  Monroe^  18  B.  Hon.  618.  We  find 
these  views  supported  by  the  decisions  in  other  jurisdictions: 
Sheltan  v.  Pendleton,  18  Conn.  417;  Wing  v-  Hurlburty  15  VL 
607  [40  Am.  Dec.  695];  Coffin  v.  Dunham^  8  Cush.  404  [54 
Am.  Dec.  769] ;  Doraey  v.  Ooodenow,  Wright,  120;  Johnson  v. 
WUliama,  3  G.  Greene,  99  [54  Am.  Dec.  491];  WiUiams  v. 
Munroey  18  B.  Mon.  518. 

Upon  the  principles  of  the  common  law,  then,  the  defend- 
ant is  not  liable  in  the  present  case;  nor  do  we  think  he  is 
made  so  by  statute.  It  does  not  follow  that  because  the  wife 
may  have  a  right  to  a  divorce,  the  husband  is  bound  to  fur- 
nish the  means  to  obtain  it.  Our  practice  as  to  the  provision 
of  means  for  the  wife  during  the  pendency  of  a  suit  for  divorce 
difiers  somewhat  from  that  in  England.  In  this  state  ^^  it  has 
not  been  the  practice  of  the  court  in  such  cases  to  allow  costs, 
as  such,  to  either  party,  except  partially,  in  some  instances, 
by  interlocutory  orders.  If  the  wife  is  libelant  and  prevails, 
her  expenses  are  usually  considered  in  awarding  her  alimony." 
Where  the  husband  applies  for  a  divorce  under  certain  cir- 
cumstances, small  sums  have  been  ordered  to  be  paid  to  the 
wife  to  enable  her  to  make  her  defense:  Morris  v.  Palmer ^  39 
N.  H.  128;  Parsons  v.  Parsons,  9  Id.  319  [32  Am.  Dec.  862]; 
Coffin  V.  Z>tmAam,  8  Gush.  405  [54  Am.  Deo.  769].    If,  then, 
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under  the  eetUed  practice  of  the  court,  the  husband  has  not 
been  held  bound  by  any  implication  from  the  statute  to  fur- 
nish directly  to  the  wife  the  means  to  procure  a  divorce,  there 
is  no  reason  to  hold  that  he  can  be  compelled  to  do  so  indi- 
rectly by  any  inference  from  the  same  statute.  We  see  no 
legal  ground  upon  which  the  defendant  can  be  held  liable  in 
this  action,  and  there  must  be  judgment  for  the  defendant 


QDnAin>*a  loAsiLm  ma,  Wifx's  KxoissABnES:  Jchnaon  ▼.  WUSaimB^  54 
Am.  Dee.  491,  and  xuite  492;  Norarosa  y.  Rodgen^  73  Id.  323^  and  note  326; 
CdOahan  y.  Paitenon,  61  Id.  712;  BiOing  y.  FHUher,  46  Id.  523;  WaJktr  y. 
Siaggm^  42  Id.  216;  MiidyOl  y.  Trtanor,  56  Id.  421.  Wife's  implied  anthor- 
ity  to  bind  hnabaad  for  neoeeaanes  supplied  to  her  depends  whoUy  npon  his 
k«il  oUigatfton  to  proyide  for  her:  QUl^,  Read^lZldulZ. 

NunaRABf  lOR  Wir»  What  abb:  See  note  to  (hmmngham  y.  Irwin^  10 
Am.  Dec  462. 

LuBnJTT  OF  HiTSBAMD  TOR  IiBOAL  Sxkyioxs  rendered  to  his  wife  in  prose- 
cuting or  defending  an  action  for  diyorce:  See  note  to  Ckaminghmn  y.  Irwbip 
10  Am.  Dec  463;  diacn wring  the  sabject  at  some  length;  Johnaon  y.  WtUiams^ 
5Ald.491,andnote492;  £;pr0^6erryy.  iferl!;76Id.637,andnote638.  These 
cMes  dunr  when  oonnsel  fees  are  necessaries,  and  when  not. 

Ths  rBUdPAii  GAsa  was  GiTBD  in  SmUh  y.  Doeis^  45  N.  H.  570,  to  the 
pdnt  that  where  a  complaint  was  made  by  a  wife  against  her  husband  for 
aamilt  and  battery,  and  a  warrant  was  obtained  by  her,  the  husband  was  not 
liable  to  the  attomey  employed  by  the  wife,  for  seryices  and  expenditures  by 
tbe  attorney  in  relation  to  ^e  complaint  and  warranty  vnless  sach  seryices 
ud  expenditiiTes  were  foond  to  be  necessaries.  If  not  so  foond,  the  hnsband 
wonld  not  be  liaUe  for  them. 
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[42  Nsw  Hampshibs,  647.] 

DKLARAnoH  KAT  BX  Axxin>ED  where  the  oonrt  can  see  that  the  identity 
of  the  cause  of  action  is  preeeryed. 

Thkrb  is  Powkb  to  Amend  on  Rcyisw. 

Kkw  Hampshibk  Laws  Impose  ttpon  Massachussttb  Mutual  Insurangi 
CoMPAXixs  acting  within  the  state  of  New  Hampshire  the  same  obliga- 
tions  and  disabilities  that  the  laws  of  Massachnsetts  impose  upon  New 
Hampshire  insorance  companies  acting  within  the  state  of  Massachasetts. 

Warn  OoBTBACT  OF  Insubange  was  Made  with  Resident  op  New  Hamp- 
flEiBi^  and  npon  property  situated  there,  by  a  Massachusetts  mutual 
insaianoe  company,  which  had  not  complied,  in  New  Hampshire,  with 
tiie  obligatioiis  and  requirements  imposed  by  the  laws  of  Massachusetts 
spoQ  like  corporations  chartered  by  the  laws  of  New  Hampshire  and 
acting  in  Maseaehusetts,  it  was  held  that  the  contract  was  inyalid  ia 
How  Hampshire  and  that  an  action  there  upon  the  pzemxum  note  oooU 
•ot  be  maintaioedL 
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AbSDKPSiT  upon  a  note  given  by  defendants  for  assessments. 
Judgment  was  rendered  at  a  former  term  for  the  plaintiffs, 
and  the  action  was  pending  upon  a.  writ  of  review.  PlaintiS 
moved  to  amend  his  declaration  by  inserting  a  new  count 
Defendants  objected  to  the  amendment  as  materially  chang- 
ing the  cause  of  action;  but  it  being  shown  that  defendants, 
Prescott  and  Philbrick,  were  insured  in  but  one  policy  of  the 
company,  and  that  both  counts  were  founded  upon  one  and 
the  same  premium  note,  the  amendment  was  allowed.  With 
the  general  issue,  defendants  filed  a  brief  statement  that  plain- 
tiffs  had  never  complied  with  the  laws  of  Massachusetts,  nor 
with  the  laws  of  New  Hampshire,  so  as  to  enable  them  to 
bring  and  maintain  the  action.  Plaintiff's  evidence  tended  to 
prove  the  incorporation  of  said  company,  and  that  it  was 
organized  and  commenced  business  on  December  25,  1841. 
The  defendants  insisted  that  the  plaintiffs,  being  a  corporation 
established  in  Massachusetts,  had  not  complied  with  the  re- 
quirements imposed  by  the  laws  of  that  state  upon  insurance 
companies  established  by  law  in  New  Hampshire,  and  taking 
insurance  in  Massachusetts.  It  was  admitted  that  there  was 
no  such  compliance,  but  it  was  insisted  that  both  parties  were 
in  pari  delicto.  A  verdict  was  taken  by  consent,  subject  to 
the  opinion  of  the  court,  and  the  case  was  transferred. 

/.  W,  Towkj  for  the  defendants. 
Wood,  for  the  plaintiff. 

By  Court,  Bellows,  J.  There  is  no  objection  to  the  amend* 
ment  of  the  declaration  upon  the  ground  alleged,  for  the  court 
can  see  that  the  identity  of  the  cause  of  action  is  preserved  : 
Stevenson  v.  Mudgett,  10  N.  H.  338  [34  Am.  Dec.  155].  Nor 
is  there  any  want  of  power  to  amend  on  review:  Burley  v.  Bur- 
ley,  6  Id.  204. 

The  important  question  then  is,  whether  the  contract  of  in- 
surance is  valid  in  this  state.  By  the  law  of  this  state  of  De- 
cember, 1852  (Comp.  Stats.  371,  c.  1279,  sees.  4-6),  it  is 
provided  that  where,  by  the  laws  of  another  state,  "any  taxes, 
fines,  penalties,  deposits  of  money  or  of  securities,  statements, 
or  other  obligations  or  requirements  of  any  description  what- 
ever, are  or  shall  be  imposed  upon  any  mutual  insurance  com- 
pany, incorporated  by  or  organized  under  the  laws  of  this 
state,"  or  upon  its  agents,  then  "the  same  taxes,  fines,  penal- 
ties, deposits,  statements,  obligations,  and  requirements"  shall 
be  imposed  upon  all  mutual  insurance  companies  existing 
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under  the  laws  of  such  other  state,  and  doing  business  here^ 
and  also  upon  their  agents. 

By  the  law  of  Massachusetts  (Laws  of  1854, 773,  c.  SSI,  sec. 
1 )  it  is  provided  in  substance  that  no  foreign  insurance  com- 
pany shall  make  any  insurance  on  property  within  that  state, 
nor  contract  for  any  insurance  with  any  party  resident  there, 
until  it  hlEis  complied  with  the  provisions  of  that  act. 

By  section  4  of  chapter  23  of  the  Massachusetts  general 
laws,  ed.  1854,  845,  it  is  provided  that  no  person  shall  be  al- 
lowed to  act  as  agent  of  any  such  foreign  insurance  company, 
until  such  company  and  such  agent  shall  have  complied  with 
all  the  requirements  of  their  laws,  under  a  penalty  of  one  thou- 
sand dollars  for  each  ofifense. 

It  being  now  admitted  that  the  plaintiff  insurance  company 
has  not,  in  this  state,  complied  with  the  provisions  of  these 
Massachusetts  laws,  the  question  is,  how  £Etr  these  provisions 
ire  in  force  in  New  Hampshire,  and  what  is  their  effect  upon 
'Jiis  contract. 

Our  law,  in  its  terms,  imposes  upon  Massachusetts  mutual 
insurance  companies  the  same  obligations  and  requirements 
that  the  laws  of  Massachusetts  impose  upon  New  Hampshire 
Insurance  companies;  and  to  determine  what  is  the  law  here, 
we  must  look  at  the  legislation  in  Massachusetts.  There,  as 
we  have  seen,  the  provisions  are  that  no  foreign  insurance  com* 
pany  shall  make  any  insurance  on  property  in  Massachusetts, 
or  make  a  contract  of  insurance  with  a  party  resident  there, 
until  it  complies  with  the  provisions  of  the  act;  nor  shall  any 
person  act  as  agent  for  such  company  until  such  compliance. 
If  these  provisions  are  the  law  of  New  Hampshire  in  respect 
to  Massachusetts  companies,  then  there  is  a  direct  prohibition 
of  contracts  to  insure  property  in  this  state,  by  such  Massa- 
chusetts company,  without  there  has  been  a  complianee  with 
the  requisitions  of  the  act;  and  the  want  of  such  compliance 
being  admitted,  and  the  property  insured  being  in  this  state, 
and  the  parties  insured  resident  here,  the  insurance  would  be 
invalid,  and  therefore  there  is  no  consideration  for  the  note. 

Are  these  provisions,  then,  the  law  of  New  Hampshire? 
The  substance  of  the  Massachusetts  enactment  is,  that  until 
a  compliance  with  certain  requisitions  by  such  foreign  insurance 
'Companies,  they  can  make  no  valid  contract  of  insurance  in 
respect  to  property  there  situate,  or  with  parties  there  resi- 
dent By  imposing  the  same  obligations  and  requirements 
upon  their  insurance  companies,  our  law  seeks  to  impose  the 
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same  disabilities,  namely,  the  inability  to  make  a  valid  con- 
tract of  insurance  on  property  situated  here,  or  with  parties 
resident  here.  To  require  the  same  things  to  be  done,  but 
without  subjecting  the  company  to  any  legal  disability  for 
omitting  them,  is  inconsistent  with  the  manifest  purpose  of 
the  act;  nor  does  the  language  require  such  a  construction. 
But  it  is  said  that  the  disability  only  extends  to  the  agents  of 
such  companies;  but  we  cannot  view  it  in  that  light,  inasmuch 
as  the  obligations  and  requirements  are  imposed  upon  both 
the  company  and  their  agents;  and  we  think  that  the  com- 
pliance with  such  obligations  and  requirements  must  precede 
the  power  to  make  such  contracts  in  New  Hampshire.  If  the 
suit  was  brought  by  the  defendants  to  recover  back  money 
paid  by  them  for  such  illegal  insurance,  the  court  would  un- 
doubtedly decline  to  lend  its  aid,  provided  the  parties  stood 
in  pari  delictOy  and  so  would  it  be  in  the  suit  before  us. 

The  contract  of  insurance,  then,  being  invalid,  the  note  de- 
clared on  is  without  consideration,  and  this  makes  it  unheces- 
sary  to  consider  the  other  questions.  There  musty  therefore, 
be  judgment  on  the  verdict. 

PLEADrao  BiAT  BB  AMENDED,  where  cause  of  action  ib  not  changed:  Hubler 
Y.  PuUen,  6S  Am.  Deo.  620,  and  note  623;  Blackwell  v.  Blachodl,  70  Id.  556; 
bnt  an  amendment  introducing  a  new  cauae  of  action  cannot  be  allowed:  See 
note  to  D<ma  v.  Mayor  etc  cf  New  York,  67  Id.  204.  As  to  how  far  amend- 
ments varying  or  altering  cause  of  action  may  be  allowed,  see  exhaastiTe 
note  on  the  subject,  Stevenaon  v.  Mudgett,  34  Id.  158-162;  and  references  ia 
note  to  Teas  ▼.  McDonald,  65  Id.  73.  'i  he  allowance  of  amendments  is  ad- 
dressed to  the  sound  discretion  of  the  court:  See  note  to  Cooke  v.  Speart,  56 
Id.  350,  with  coUected  cases. 

The  PRmciPAL  cask  was  dishnouished  in  Union  Ins,  Co.  t.  Smarts  60 
N.  H.  460,  where  it  was  held  that  a  foreign  insurance  company  might  recover 
in  an  action  upon  a  premium  note  given  as  the  consideration  for  a  contract 
of  insurance  made  in  New  Hampshire,  although  such  company  had  not  com- 
plied with  the  laws  of  that  state  in  regard  to  insurance.  It  was  there  said 
that  in  the  principal  case  the  plaintiffs  had  not  complied  with  the  laws  of 
New  Hampshire,  and  it  was  held  that  the  company  having  no  power  to  make 
such  contracts  in  New  Hampshire,  the  insurance  was  invalid,  and  constituted 
no  consideration  for  the  note.  But  this  was  prior  to  the  statute  first  passed 
in  1862,  declaring  that  any  insurance  made  by  a  foreign  insurance  company 
should  be  valid  against  the  company,  although  it  had  not  complied  with  the 
requirements  of  the  statute  of  New  Hampshire.  The  contract  of  insurance  in 
the  principal  case  was  declared  invalid,  because  the  foreign  company  was 
prohibited  by  the  statute  of  N^^w  Hampshire  from  engaging  in  such  buainesi 
in  that  state  until  it  had  complied  with  the  laws  of  that  state.  To  remedy 
the  injustice  to  persons  holding  policies  in  foreign  insurance  companiesy  thus 
declared  invalid,  the  statute  of  1862  vraa  passed.  This  statute  was  one  of 
protection  to  the  insured.     "To  give  the  policy  holder  the  protection  in« 
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taoded  by  ttstate,  it  is,**  nid  the  courts  "naoewary  to  hold  the  premiam 
■ote,  ghren  for  a  policy  declared  by  the  statate  valid  against  the  oompaay 
abo  Talid;  otherwiae  there  would  be  no  oonaidaration  for  the  policy.  **  The 
•lakite  of  1862  declared  that  a  foreign  company  ahoold  not  recover  any  pre- 
■nam  cr  ■Mnewnnnt  on  any  contract  of  insurance  with  any  citiien  of  the 
■feata  ol  New  Hampahire  nntil  it  should  comply  with  the  pronsioos  of  the 
■latataof  liiat  atata.  Bat  this  provisioii  was  omitted  in  the  rerisions  of  1867 
iiidl87& 


French  v.  Hayes. 

[4S  Naw  Haxpshibb,  8Qil 
Knmroi  ov  Subboukbdio  Ciboumstaxgbs  is  Admissibls  to  enable  the 

court  to  pat  itself  in  the  place  of  the  party,  where  doubt  arises  as  to  the 

meanrng  of  a  written  instrument. 
Dklaxation  ov  Pabtt  is  Admimiblk  to  Dztkbmins  to  Which  ov  Two 

Paths  an  ambiguous  description  in  an  instrument  is  intended  to  apply. 

Case.  H.  Garland  died,  and  her  property  was  divided  be- 
tween her  daughters,  Ann  and  Sarah,  in  1834.  To  the  former 
was  given  the  soath  half  of  the  land,  and  to  the  latter  the 
north  half,  irith  a  privilege  in  the  cart-path  over  the  south 
hall  Plaintiff  and  defendant  owned  the  north  and  south 
puis  respectively,  with  the  privileges  attached.  On  the  line 
of  the  path  was  a  hog-house.  Plaintiff  claimed  that  the  path 
passed  on  the  south  side  and  defendant  claimed  that  it  passed 
on  the  north  side  of  the  hog-house.  In  18f57,  defendant  plowed 
the  land  on  the  south  side  of  the  hog-house,  and  plaintiff 
brought  suit  for  obstructing  the  way.  Defendant  introduced 
testimony,  against  plaintiff's  objection,  showing  the  condition 
of  the  land  in  1834;  that  there  were  two  paths;  and  what  the 
parties  making  the  division  intended.  Verdict  for  defendant, 
and  plaintiff  appealed. 

Smallf  for  the  plaintiff. 
Christie^  for  the  defendant. 

By  Court,  Bell,  C.  J.  Where  any  doubt  arises  as  to  the 
meaning  of  any  written  instrument,  as,  for  example,  a  contract, 
deed,  or  will,  ibe  court  endeavors  to  put  itself  in  the  place  ol 
the  party,  by  receiving  evidence  of  the  surrounding  circum- 
stances. Thus,  if  the  language  of  an  instrument  is  applicable 
to  several  persons,  to  several  parcels  of  land,  to  several  species 
of  goods;  to  several  monuments  or  boundaries,  or  to  several 
writings;  or  if  the  terms  are  vague  and  general,  or  have  sev- 
eral meanings;  or  if  the  description  of  any  person,  or  thing,  or 
dieumstanoe,  is  true  in  part,  but  not  true  in  every  partioular — 
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parol  evidence  is  admissible  of  any  extrinsic  circumstancet 
tending  to  show  what  person  or  persons,  or  what  things,  were 
intended,  or  to  ascertain  the  meaning  in  any  other  respect:  1 
OreenL  Ey.,  sees.  288,  289.  And  proof  of  aU  material  facts  is 
admissible,  from  which  the  intent  of  the  party  in  using  the 
expressions  may  be  inferred,  or  which  will  enable  the  coort  to 
identify  the  person  or  thing  meant  to  be  designated:  2  PhilL 
Ev.  315,  2  Cowen  &  Hill's  Notes,  273, 

The  controversy  here  was,  what  was  intended  by  the  com- 
mittee who  made  the  partition  in  1884  by  the  term  ^'cart-path.'* 
The  term  itself  is  quite  free  from  ambiguity.  It  is  only  when, 
upon  applying  the  language  to  the  facts  of  the  case,  it  is  found 
that  there  is  an  uncertainty  as  to  a  part  of  the  way,  which  of 
two  routes,  to  which  it  is  contended  that  description  may 
apply,  was  intended,  that  any  doubt  arises;  and  that  doubt 
may  be  obviated  by  any  evidence  of  the  condition  of  the  prop- 
erty, and  other  circumstances  which  may  tend  to  show  what 
was  meant.  The  evidence  tends  to  show  that  there  were  two 
cart-paths  for  a  part  of  the  way,  either  of  which  might  be  that 
intended.  It  is  the  common  case  of  an  uncertain  description. 
Land,  for  example,  is  described  as  bounded  at  one  corner  by  an 
oak-tree.  Among  several  oaks,  it  is  made  a  question  which  was 
intcMided.  It  may  be  shown  that  one  was  marked,  and  others 
were  not;  that  one  had  been  the  point  to  which,  on  certain 
occasions,  measurements  had  been  made;  or  that  one  was 
shown  at  the  time  of  the  conveyance,  by  the  party  or  by  those 
who  took  part  in  the  transaction,  as  the  corner;  or  that  it  had 
been  shown  or  talked  of  by  parties  in  interest  as  the  comer; 
or  that  it  had  been  treated  as  the  corner,  as  by  clearing,  or 
plowing  to  it,  or  building  fences  to  it,  or  the  like. 

Now,  these  are  the  precise  kinds  of  evidence  which  are 
objected  to  in  this  case.  The  evidence  that  the  land  in  one  of 
the  routes  conterrded  for  was  plowed  up,  is  a  circumstance 
tending  to  show  that  no  cart-path,  or  right  of  way,  was  ad- 
mitted to  exist  there,  because  it  is  not  usual  to  plow  up  the 
cart-paths  on  a  farm,  especially  where  third  persons  have  a 
right  to  their  unobstructed  use. 

So  the  evidence  that  carts  were  driven  on  both  sides  of  the 
hog-house  tended  to  show  that  it  was  then  uncertain  or  donbi- 
ful  where  the  path  was,  or  it  might  tend  to  fix  it  on  one  aide 
or  the  other,  if  the  preponderance  of  the  evidence  showed  the 
common  path  on  one  side,  and  that  the  other  was  only  oooa* 
donally  used. 
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Among  the  circnmstancefl  which  could  not  fail  to  have  great 
weight  in  determining  what  was  meant  by  the  doubtful  or 
uncertain  terms  of  a  writing  would  be  the  acts  of  the  parties 
indicating  that  intention,  either  occurring  at  the  time  of  the 
writing,  or  appearing  to  be  otherwise  connected  with  it.  If  a 
party,  for  instance,  when  making  a  deed  of  land  should  de- 
scribe it  as  bounded  at  the  comers  by  stakes,  and  should  at 
the  time,  or  subsequently,  go  upon  the  land  and  set  up  stakes 
there  intended  to  be  those  referred  to  in  the  deed,  there  would 
be  no  doubt  that  all  parties  would  be  held  bound  by  those 
monuments:  Lemcd  v,  Morrill,  2  N.  H.  198;  Waterman  v. 
Johnmn^  13  Pick.  267.  So  where  a  party  who  had  in  a  deed 
described  a  lot  as  eighty-five  feet,  more  or  less,  subsequently 
put  upon  the  record  a  plan  in  which  the  land  was  described  as 
eighty-eight  or  eighty-nine  feet  deep,  it  was  conclusive  of  an 
intention  that  the  land  conveyed  should  extend  so  far:  Blaney 
V.  Rice,  20  Id.  64  [32  Am.  Dec.  204]. 

The  declarations  of  the  parties  as  to  their  intention,  made 
at  or  about  the  time,  may  properly  be  regarded  as  acts,  and 
just  as  the  acts  of  the  committee  would  be  held  strong  evi- 
dence of  what  was  intended  as  if  they  had  at  the  time  desig- 
nated the  cart-path  they  intended  by  stakes  driven  into  the 
ground,  so  it  would  seem  that  with  equal  reason  the  act  of  the 
committee  who  made  the  division,  in  pointing  out  at  the  time 
what  they  intended  by  their  assignment,  must  be  evidence 
▼ell  deserving  the  consideration  of  the  court.  And  it  would 
not  lie  easy  to  exclude  the  testimony  of  that  member  of  the 
coiuniiltee  who  testified  to  the  intention  of  the  committee  as 
to  the  route  assigned. 

The  case,  however,  is  one  of  that  class  where  parol  evidence 
of  declarations  of  intention  on  the  part  of  a  grantor  or  devisor 
arc  admissible;  namely,  the  class  where  the  description  of  the 
\K'T9on  or  thing  intended  is  ap])licable  with  legal  certaint}^  to 
each  of  the  subjects  as  to  which  the  dispute  exists:  Wigram's 
Extr.  Ev.  160;  2  Phill.  Ev.  322. 

The  rule  is  thus  stated  in  2  Cowen  &  HiH'B  Notes  to  Phill. 
Ev.  534:  "An  exception  (and  it  seems  the  only  one,  strictly 
([leaking)  to  the  general  rule  excluding  evidence  of  intention, 
is  allowed  where  the  language  of  the  instrument  is  applicable 
indifferently  to  more  than  one  object  or  subject.  There  the 
inquiry  is,  it  seems,  which  of  the  objects  or  subjects  was  in- 
ieoded  by  the  party;  in  other  words,  which  one  he  meant  to 
4)e8cribe;  and  then  evidence  of  declarations  made  by  him, 
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showing  his  intent,  are  admissible;  and  the  instance  cited  in 
illustration  of  the  rule  is  the  case  boforo  n<5."  Where  a  way 
is  granted,  and  there  are  two  ways  to  \\lucli  the  description 
applies,  evidence  of  the  declarations  of  the  grantor  is  admis- 
sible to  identify  the  one  intended:  0960m  v.  WisCj  7  Car.  &  P. 
761. 

The  evidence  tended  to  show  that  the  path,  as  to  which  in- 
qairies  were  made  of  Knight,  was  an  old  path,  though  it  did 
not  appear  that  it  was  known  by  that  appellation.  It  would 
not  therefore  seem  that  there  was  any  doubt  or  ambiguity 
arising  from  the  use  of  that  expression.  The  question  might 
be  objectionable  on  the  ground  that  it  assumed  the  very  point 
in  controversy;  but  that  does  not  appear  to  be  the  case  here. 
Nothing  depended  on  the  age  of  the  path,  and  there  is  nothing 
which  shows  that  the  jury  were  in  any  danger  of  being  misled 
by  the  question.  It  was  evidently  in  the  power  of  the  plain- 
tiff, by  proper  inquiries,  to  remove  all  grounds  of  doubt. 

As  the  exceptions  do  not  seem  to  us  well  founded,  there 
must  be  judgment  on  the  verdict. 


Is  CoNSTBimio  Writing^  It  is  Propkr  to  Look  at  All  Subroukdino 
CntCYTMSTAicaES,  the  pre-existing  relation  between  the  partieB,  and  then  to 
•ee  what  they  mean  when  they  apeak:  Bhuom  v.  Or{fin,  67  Am.  Dec.  75» 
and  extended  note  thereto  80,  81,  on  mxrrounding  dronmttances  and  pr^ 
•xisting  relations  of  parties  considered  in  construing  oontract. 


Pabkeb  V.  Barker 

L4S  Niw  HufPSBiBB,  8S.J 

Qmbsion  to  Ikbsbt  Propkb  DntEcnoN  in  Wbit  is  not  Fatal,  if  it  ia 

served  by  the  proper  officer.    The  writ  may  be  amended  on  motion,  and 

the  objection  wiU  thus  be  obviated. 
On  Motion  to  Amend  Writ,  It  snrOT  be  Shown,  either  npon  the  facts  or 

face  of  the  writ  and  return,  that  the  amended  form  would  be  proper. 
Affeal,  after  JmMMBNT  ON  MsRiTs,  DOES  NOT  Open  Qitestion  of  the 

propriety  of  an  amendment,  or  of  the  decision  upon  a  motion  to  quash 

the  writ. 

Appeal  from  the  judgment  of  a  justice  of  the  peace.  It 
appeared  from  the  writ,  returns,  and  record  of  the  justice,  that 
the  plaintiff  was  described  as  of  Wolf  borough,  Carroll  county; 
the  principal  defendant  as  of  Alton,  Belknap  county;  and  the 
trustee  as  of  Wolfborough.  The  writ  was  directed  to  the 
sherifT  of  Carroll  county,  or  his  deputy,  or  to  the  constable  of 
waj  town  in  said  county.    It  was  served  on  the  trustee  by  a 
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constable  of  Wolfborough,  whose  return  showed  that  he  had 
attached  a  quantity  of  boards  on  the  wharf  of  the  steamer 
Lady  of  the  Lake,  in  Wolfborough,  as  the  property  of  the  de- 
fendant. The  writ  was  served  on  the  principal  defendant,  in 
Belknap  county,  by  a  deputy  sheriff  of  that  county.  Defend- 
ant appeared  special]  y  on  the  return  day,  and  moved  that  tlie 
writ  be  quashed  for  want  of  jurisdiction.  The  plaintiff  asked 
to  amend  the  writ  by  inserting  a  direction  to  the  sheriff  of  any 
county  in  the  state.  The  motion  to  amend,  thougli  objected 
to,  was  allowed,  while  the  motion  to  quash  was  overruled. 
Plaintiff  discharged  the  trustee  and  recovered  judgment,  from 
which  the  defendant  appealed.  Defendant  renewed  his  motion, 
at  the  trial  term,  to  quash  the  writ,  but  it  was  overruled.  He 
excepted  and  filed  his  bill  of  exceptions,  which  was  allowed. 

Moody,  for  the  defendant. 
i/i/2,  for  the  plaintiff. 

By  Court,  Bell,  C.  J.  The  action,  being  personal  and  transi- 
tory, could  be  properly  brought  in  the  county ^where  either  of 
the  parties,  the  plaintiff  or  the  principal  defendant,  resided: 
R.  S.,  c.  180,  sec.  1;  c.  208,  sec.  2.  The  justice,  therefore,  had 
jurisdiction,  if  the  parties  were  regularly  brought  before  him 

Justices'  writs  must  be  directed  to  the  sheriff  of  the  county, 
or  his  deputy,  or  to  any  constable  of  any  town  in  the  county: 
R.  S.,  c.  182,  sec.  4;  except  where  the  defendant  has  perponal 
property  liable  to  attachment,  in  a  county  in  which  he  does 
not  reside:  R.  S.,  sec.  6;  or  a  trustee  named  in  the  writ  resides 
out  of  the  county  in  which  the  action  is  brought:  II.  S.,  c.  208, 
sec.  40;  in  which  cases  the  writ  may  be  directed  to  the  ^lierill 
of  any  county. 

Here  personal  property  of  the  defendant  was  attached,  "a 
quantity  of  boards;"  and  money  or  other  {personal  property 
was  required  to  be  attached  in  the  hands  of  the  trustee.  The 
writ  therefore  might  properly  be  addressed  to  the  sheriff  of  any 
county,  and  properly  served  by  the  sheriff  of  Belknap,  or  his 
deputy.  It  was  so  served,  but  was  not  so  addressed,  and  the 
sheriff  of  that  county,  upon  the  general  rules  of  the  law,  had 
no  authority  to  serve  it.  The  defendant  took  a  legal  and 
proper  course  to  avail  himself  of  the  defect  of  service,  which 
appeared  on  the  face  of  the  writ  and  return:  Tilton  v.  Farhrr^ 
A  N.  H.  142;  Morse  v.  Calley,  6  Id.  222;  Parsons  v.  Swett,  ;>2 
Id.  87  [64  Am.  Dec.  352];  Farley  v.  Day,  26  Id.  531. 

But  an  omission  to  insert  the  proper  direction,  if  the  writ  is 
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served  by  the  proper  officer,  is  not  fatal.  It  may  be  amended 
'on  motion,  and  leave  granted  to  insert  the  proper  direction, 
and  the  objection  will  be  thus  obviated:  Brown  v.  Dudley,  33 
N.  H.  514;  Tilton  v.  Parfcer,  4  Id.  144.  The  motion  to  quash 
the  writ,  after  such  an  amendment,  was  properly  overruled  by 
the  justice;  and  if  the  question  could  be  properly  raised  here, 
lit  would  be  so  overruled  by  this  court. 

The  motion  to  amend  could  be  properly  granted  in  the  dis- 

<*cretion  of  the  court,  only  upon  its  being  shown  by  affidavit 

•that  it  might  rightfully  have  been  so  made  originally,  unless 

«that  appears  on  the  face  of  the  writ  and  return.  In  the  present 

•case,  it  appears  now  that  nothing  was  in  the  hands  of  the 

trustee,  and  an  attachment  of  '^  a  quantity  of  boards,"  without 

further  description,  is  a  nominal  attachment;  but  it  might  be 

Bhown  that  there  was  property  intended  to  be  reached. 

An  appeal  taken  after  judgment,  on  the  merits,  does  not 

open  the  question  of  the  propriety  of  an  amendment  of  the 

*writ,  or  of  the  decision  upon  a  motion  to  quash  it.   The  motion 

at  the  trial  term  was  therefore  properly  overruled.   Exception 

overruled. 

Judgment  affirmed. 

AMBNDmENT  OF  RETURNS  TO  Wrtt.— TluB  gabject  is  disoQBsad  in  an  «x« 
tended  note  to  JUalone  v.  Samuel^  13  Am.  Dec.  173-181;  see  also  jDsipor  ▼• 
JSfenoe,  30  Id.  241,  and  note  247. 


State  v.  Forshner. 

[4S  Nsw  Hjlmpbhirb«  89.] 

GnrvRAL  Bad  Charactkb  of  Prosecxttrix  for  CnABTrrr  may  be  shows 
opon  trial  for  rape,  but  not  particular  instancea  of  her  unchaste  condnct^ 
onlesB  such  particular  instances  of  unchastity  show  a  criminal  oonneo* 
tion  with  the  accused  himself. 

IirQuninES  as  to  Bad  Character  for  Chastitt,  in  cases  both  civil  and 
criminal,  where  the  character  is  regarded  as  involved  in  the  issue,  are 
limited  to  the  time  previous  to  the  transaction  in  question. 

WrTNESSES  Called  to  Impeach  Character  of  Prosecutrix  for  Chastttt, 
UPON  Trull  for  Rape,  must  confine  their  testimony  to  what  they  knew 
before  the  offense  was  committed.  They  will  not  be  permitted  to  testi^ 
to  any  knowledge  acquired  afterwards. 

Cebsons  Exempted  from  Service  as  Jurors  are  not  thereby  Dd- 
QUALiFDED  TO  Serve  ON  JuRT;  and  a  verdict  will  not  be  set  aside  be- 
cause a  person  so  exempted  was  one  of  the  jury. 

1>a>iCTMENT  for  rape,  alleged  to  have  been  committed  on 
'Si'ptember  2,  1860.    The  prisoner  Forshner  offered  evidenoe 
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in  regard  to  the  character  of  the  proeecutriz  for  chastity;  but 
the  court  required  the  witneseee  to  confine  their  testimony  to 
what  they  knew  of  her  character  prior  to  September  2,  I860* 
Respondent  excepted.  After  the  verdict  was  rendered,  and 
before  judgment,  it  appeared  that  One  of  the  jurors  was  an 
ordained  minister,  but  that  fact  was  not  known  to  respondent 
(M*  his  counsel  until  after  the  verdict  was  rendered.  Re- 
spondent moved  for  a  new  trial,  or  that  judgment  be  arrested^ 
on  both  the  above  grounds.  The  court  refused,  rendered  judgr 
ment,  and  allowed  a  bill  of  exceptions. 

Blairy  solicitor,  for  the  state. 
J7.  Bingham,  for  the  respondent. 

By  Court,  Bell,  C.  J.    In  criminal  prosecutions,  the  charge 
of  rape,  or  of  an  assault  with  intent  to  commit  a  rape,  is  con- 
sidered as  involving,  not  only  the  general  character  of  the-. 
prosecutrix  for  chastity,  but  the  particular  facts  of  her  previous*- 
criminal  connection  with  the  prisoner,  though  not  with  other 
persons.    The  character  of  the  prosecutrix  for  chastity  may  - 
therefore  be  impeached  by  general  evidence  of  her  reputation  > 
in  that  respect,  but  not  by  evidence  of  particular  instances  of  i 
unchastity.    Nor  can  she  be  interrogated  as  to  a  criminal  conr- 
nection  with  any  other  person,  except  as  to  her  previous  inter- 
course with  the  prisoner  himself;   nor  is  evidence  of  such 
previous  instances  admissible:  8  Greenl.  Ev.,  sees.  64,  214;  1 
Phill.  Ev.  468;   2  Archbold's  Crim.  PL,  Waterman's  ed.,  37;, 
Roecoe's  Crim.  Ev.  95,  and  authorities  there  cited. 

In  cases  where  the  character  of  the  witness  for  truth  is  iI^ 
question,  the  point  of  inquiry  is,  whether,  when  he  takes  his 
his  place  upon  the  stand  to  testify,  he  has  such  a  character  as 
entitles  his  statements  to  be  believed.  It  is  therefore  held  in> 
8taU  V.  Howard,  9  N.  H.  485,  and  Hoit  v.  Moulton,  21  Id.  586,. 
that  those  inquiries  relate  to  the  time  of  the  examination,  and 
are  not  limited  to  the  time  at  and  before  the  transaction  in  ques- 
tion. But  in  the  case  of  an  indictment  for  rape,  the  question 
is  not  what  is  the  character  of  the  witness  for  chastity  now,  for 
that  inquiry  is  not  admissible  to  affect  the  general  credibility 
of  the  witness:  Jackson  v.  Lewis,  13  Johns*  504;  Commonwealth 
V.  ChurchiU,  11  Met.  538  [45  Am.  Dec.  229];  Spears  v.  Forrest^ 
15  Vt  436;  Bakeman  v.  Rose,  18  Wend.  146;  Frye  v.  Bank  oj 
Minois,  11  111.  367;  Hoit  v.  Moulton,  21  N.  H.  586;  and  it  haa 
no  possible  bearing  upon  the  question  whether  the  witness 
coDsentedi  or  was  forced  to  submit  at  a  former  time.    A  state 
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of  facts  proved  to  have  once  existed  is  presumed  to  continue, 
unless  some  reason  is  shown  for  doi^bt.  But  the  reverse  is 
not  true.  The  bad  character  a  person  may  have  now  is  not 
assumed  to  have  always  existed,  nor  to  have  existed  at  any 
previous  time.  The  inquiries  as  to  bad  character  for  chastity, 
in  cases  both  civil  and  criminal,  where  the  character  is  regard- 
ed as  involved  in  the  issue,  are  limited  to  the  time  previous  to 
the  transaction  in  question:  Rex  v.  Clarke,  2  Stark.  241;  People 
v.  Abbot,  19  Wend.  192;  Boynton  v.  KeUogg,  3  Mass.  189  [3 
Dec.  122];  3  Stark.  Ev.  1269;  1  Phill.  Ev.  489;  3  Greenl.  Ev., 
sec.  64. 

The  court  held  that  the  witnesses  called  to  impeach  the 
character  of  the  prosecutrix  for  chastity,  upon  a  trial  for  rape, 
must  confine  themselves  to  what  they  knew  in  regard  to  her 
character  before  the  offense  charged,  and  not  speak  of  their 
knowledge  afterward  acquired.  It  is  strenuously  insisted  that 
this  ruling  was  incorrect.  But  we  think  the  principle  is  settled 
in  Douglass  v.  Tousey,  2  Wend.  352  [20  Am.  Dec.  616],  cited 
for  the  state.  ''  One  of  the  witnesses  of  the  defendant  went  to 
the  former  residence  of  the  plaintiff  to  learn  her  character, 
and  to  subpoena  witnesses  to  prove  such  character  while  she 
resided  at  that  place;  and  the  defendant  offered  to  prove  by 
him  that  he  learned  there  that  her  character  was  bad.  The 
general  character,  says  Marcy,  J.,  is  the  estimation  in  which 
a  person  is  held  in  the  community  where  he  has  resided,  and 
ordinarily  the  members  of  that  community  are  the  only  proper 
witnesses  to  testify  as  to  such  character.  It  would  be  unsafe 
to  rely  upon  the  testimony  of  the  defendant's  agent,  sent  into 
that  community,  an  entire  stranger,  it  may  be,  to  collect  in- 
formation to  subserve  the  plaintiff's  views  in  the  suit.  Such 
witness  would  not  speak  his  own  knowledge  of  the  plaintiff's 
character,  or  give  his  own  opinion  in  relation  thereto,  but  barely 
state  his  own  conclusion  upon  the  information  received  from 
others.    This  would  be  hearsay,  and  nothing  more." 

Where  the  present  character  is  in  question,  what  the  party 
has  heard  said  by  others  living  near  the  witness  is  a  means  of 
judging  of  the  present  state  of  public  opinion.  But  when  the 
question  is  of  the  character  of  the  witness  at  a  former  date, 
and  the  witness  knows  nothing  personally  of  the  estimate  of 
the  community  at  that  time,  he  must  speak  either  of  what  he 
has  heard,  which  is  mere  hearsay,  or  of  his  conclusions  from 
what  he  has  heard  related  by  others,  which  is  still  less  relia- 
ble.   The  tendency  of  the  admission  of  such  evidence  to  indaoe 
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attempts  to  destroy  the  character  of  a  prosecutrix,  in  order  to 
defeat  the  prosecution,  is  obvious  and  most  dangerous.  We 
entertain  no  doubt,  therefore,  that  the  evidence  was  properly 
restricted  by  the  court. 

By  the  revised  statutes  (c.  176,  sec.  3),  "ordained  minis- 
ters," among  others,  '*  are  exempted  from  serving  on  juries, 
and  their  names  shall  not  be  placed  on  said  lists  of  jurors." 
This  provision  creates  no  personal  disqualification  of  the  per- 
sons enumerated  to  serve  on  the  jury;  but  its  operation  is  to 
give  to  them  an  exemption  from  the  duty,  of  which  they  may 
avail  themselves  if  they  think  proper.  It  is  no  cause  for 
setting  aside  a  verdict  that  a  person  thus  exempted  has  served 
on  the  jury  without  the  knowledge  of  the  party  against  whom 
the  verdict  is  found.  This  was  so  held  in  the  recent  case  of 
Munroe  v.  Brighamj  19  Pick.  368,  upon  a  statute  closely  re- 
sembling our  own,  and  is  well  supported  by  earlier  authorities; 
Bac.  Abr.,  tit.  Juries,  E,  6;  King  v.  Sutton^  8  Bam.  &  Cress. 
417;  Regina  v.  SvUivanj  8  Ad.  &  El.  831;  Amherst  v.  Hadley^ 
1  Pick.  38;  Davi$  v.  Peo^,  19  El.  74. 

By  the  force  of  the  term  '*  exempted,"  we  understand  the 
party  without  the  exemption  would  be  liable  to  perform  the 
duty.  A  person  disqualified,  and  therefore  incompetent  and 
incapable,  cannot  be  exempted  firom  a  duty  or  service,  when 
the  law  imposes  no  such  duty  or  service  upon  him.  Such  an 
exemption  is  a  personal  privilege  with  which  the  parties  to  the 
cause  have  no  concern,  and  which  furnishes  them  no  cause  of 
challenge,  though  the  court,  upon  the  suggestion  made  firom  any 
quarter,  that  a  person  returned  as  a  juror  was  exempted,  would 
ordinarily  decline  to  hold  him  to  a  duty  to  which  he  is  not 
liable,  and  would,  of  course,  excuse  him. 

Exceptions  overruled. 

Winnns  hat  bb  Impkaohkd  bt  Evidencb  or  his  Oenkral  OaA&icmRy 
Imt  not  of  his  oondnct  in  particalar  cases:  See  notes  to  Stanton  ▼.  PaiHber,  S9 
Am.  Dec  529;  CommomoeaUh  ▼.  CkurehiU,  45  Id.  230. 

Tax  pBncciPAL  gahx  was  cited  in  each  of  the  following  aathorities,  and 
to  the  point  stated:  In  rape  cases,  evidence  of  previous  acts  of  nnchastity 
with  other  men  is  not  admissible:  State  ▼.  KtMpp,  45  K.  U.  154.  Upon  mo- 
tion for  a  new  trial,  a  canse  for  exemption  does  not  disqualify  a  grand  juror: 
AoleT.  MauteTt  30 Ohio  St.  545.  In  rape  oases,  evidence  of  criminal  interooorse 
between  the  prosecutrix  and  a  person  other  than  the  defendant  is  admissibU 
far  puxpoMfl  of  impeachment;  hut  evidence  of  particular  facts  from  which 
•Boh  interooarte  may  be  inferred  is  not  admissible,  though  they  might  tend 
to  thaw  thai  nuh  interoonrse  was  probable!  Sirat^f  ▼.  People,  24  Mich.  7. 
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of  the  debtor  after  jndgment  and  before  the  sale  of  Bach  property.  And 
if  the  estate  were  decreed  to  be  administered  aa  inaolventy  after  the  deatb 
of  the  debtor,  and  before  such  sale,  or  demand  made  of  the  receiptor 
within  thirty  days  after  judgment,  where  the  property  has  been  receipted 
for,  it  is  questionable  whether  it  would  alter  the  caae. 

Wbsbs  Deixndant  in  Attaghment  Dibs  avter  Judohbnt,  One  Who 
HAS  Hbcbxftkd  for  the  attached  property  will  be  liable  for  it  if  a  demand 
18  made  upon  him  for  it  within  thirty  days  after  jndgment^  even  though 
the  debtor  dies  before  such  demand. 

If  Onb  Who  has  Rbobipted  bob  Attacbbd  Fbopebtt  Allows  It  to  Go 
back  into,  or  to  remain  in,  the  hands  of  the  debtor,  and  the  latter  sell* 
it,  the  receiptor  is  liable.  Having  intrusted  the  property  to  the  debtor^ 
he  will  be  responsible  to  the  sheriff  for  the  debtor's  acts. 

Tbover  for  certain  horses,  sheep,  oats,  wool,  and  cattle. 
The  property  had  been  attached  by  the  plaintiff,  as  deputy 
sheriff,  in  September,  1860,  upon  a  writ  in  favpr  of  J.  Brown 
against  J.  C.  Thompson,  and  receipted  for  by  the  defendants, 
O.  W.  Thompson  and  H.  S.  Clay.  Judgment  was  rendered 
in  the  suit  of  Brown  v.  Thompsouy  on  March  5,  1861,  and  ex- 
ecution was  issued  March  14,  1861.  J.  C.  Thompson  died 
March  12,  1861,  and  his  estate  was,  in  July,  1861,  decreed  in- 
solvent. The  execution  in  the  suit  of  Brown  v.  Thompson  wa» 
placed  in  the  hands  of  plaintiff,  who,  on  March  20,  1861,  de- 
manded the  property  attached  of  the  defendants.  All  of  the 
attached  property  remained  in  the  possession  of  J.  C.  Thomp- 
son at  the  time  of  his  death,  except  the  oats  and  wool,  and 
one  of  the  young  cattle,  which  he  had  sold.  None  of  the  prop- 
erty ever  came  into  the  hands  of  the  ones  who  had  receipted 
for  it. 

J,  M,  Shirley^  for  the  plaintiff. 

Oeorge,  Foster^  and  Sanborn^  for  the  defendants. 

By  Court,  Sargent,  J.  Under  the  old  statute  of  1822  (Laws 
1830,  364),  it  is  provided  that  all  demands  against  an  in- 
solvent estate  exhibited  to  the  commissioners  and  rejected  by 
them,  and  not  prosecuted  to  judgment  in  the  manner  by  this 
act  prescribed,  and  all  dematids  against  such  estate  which  by 
virtue  of  this  act  might  have  been  exhibited  and  allowed  by 
them,  but  which  were  not  exhibited  and  allowed,  shall  be  for- 
ever barred.  And  if  any  action  be  commenced  against  the 
executor  or  administrator  of  such  estate,  it  shall  be  discon- 
tinued when  the  estate  is  represented  insolvent. 
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Under  this  provision,  it  was  held  in  Clindenin  v.  AlUn^  4 
N.  H.  385,  that  any  suit  x)ending  at  the  time  of  the  decree  of 
insolvency,  whether  against  the  deceased  debtor  or  his  ad« 
ndnistrator,  must  be  discontinued,  and  the  claim  must  be 
proved  before  the  commissioners. 

In  the  act  of  1829  (Laws  1830,  96,  sees.  22,  24),  it  was 
provided  that  in  all  cases  where  any  party  shall  die,  and  the 
cause  of  action  by  law  survives,  the  action  shall  not  abate,  but 
may  be  prosecuted  by  or  against  the  executors  or  administra- 
tors, and  that  the  attachment  made  on  the  original  writ  shall 
in  such  case  be  and  remain  good  in  the  same  manner  as  though 
such  party  had  not  died. 

The  former  provision  rendered  it  necessary  that  all  actions 
pending  against  insolvent  estates  should  be  discontinued;  and 
this  latter  provision  was  made  for  other  cases  where  the  cause 
of  action  survived,  and  where  the  estate  was  not  administered 
as  insolvent. 

In  the  revision  of  our  statutes  in  1842,  there  was  no  change 
made  or  intended  in  the  law  as  it  existed  before,  except  that 
it  is  declared  that  the  attachment  shall  be  dissolved  where  the 
debtor's  estate  is  decreed  to  be  administered  as  an  insolvent 
estate,  but  not  otherwise,  if  the  cause  of  action  by  law  survives. 
That  provision  evidently  applies  to  actions  pending  at  the  de- 
cease of  the  defendant,  but  does  not  apply  to  cases  where  judg- 
ment was  rendered  before  the  decease.  And  the  provision 
that  was  added,  and  which  did  not  appear  in  the  former  stat- 
ute (that  in  case  of  the  death  and  insolvency  of  the  defendant 
during  the  pendency  of  the  suit,  the  attachment  should  be 
dissolved),  was  only  making  the  statute  say  what  it  had  be- 
fore been  held  to  mean. 

For  in  Bovrman  v.  Stark j  6  N.  H.  461,  it  was  held  that  an 
attachment  is  not  dissolved  by  the  death  of  the  debtor  after 
judgment,  although  he  may  die  insolvent.  And  in  the  same 
case  it  is  held  that  under  the  law  as  it  was  before  the  revised 
statutes,  in  case  of  the  decease  and  insolvency  of  the  debtor 
pending  the  suit,  the  suit  must  be  discontinued,  and  that 
thereby  the  attachment  was  dissolved,  thus  showing  that  the 
law  was  settled  to  be  the  same  before  the  revision  as  it  was 
there  declared  to  be.  The  other  provisions  of  the  statute  re- 
lating to  this  general  subject  remain  substantially  as  they 
were  before  the  revision:  B.  S.,  c.  161,  sec.  8;  Comp.  Stat  410; 
R.  8.,  c.  184,  sec.  81;  Comp.  Stat.  473. 

But  section  83,  chapter  184,  of  the  revised  statutes  (Comp. 
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€tat8.  473),  provides  that  *^  property  attached  shall  be  held 
until  the  expiration  of  thirty  days  from  the  time  of  rendering 
6uch  judgment  in  the  action  in  favor  of  the  plaintiff,  that  exe- 
cution may  issue  thereon;"  and  this  provision  is  substantially 
the  same  as  existed  before  the  revision:  Laws  1830,  94. 

It  was  by  virtue  of  this  provision  that  it  was  decided  in 
Bowman  v.  Stark^  6  N.  H.  461,  that  an  attachment  is  not  dis- 
solved where  the  debtor  dies  after  judgment,  even  though  in- 
solvent. And  in  Smith  v.  Brown^  14  Id.  67,  it  was  held  that 
an  attachment  creates  a  perfect  lien,  by  the  rendition  of  judg- 
ment against  the  defendant  before  his  discharge  in  bankruptcy. 

Gro8venor  v.  Goldy  9  Mass.  209,  was  a  case  analogous,  in 
many  particulars,  to  the  present  case.  The  provisions  of  their 
statute  were  similar  to  those  of  our  present  statute;  that  the 
attachment  should  be  void  after  the  death  of  the  debtor,  where 
the  estate  was  represented  as  insolvent.  And  it  was  there 
held  that  goods  attached  on  mesne  process  may  be  lawfully 
sold  by  the  sheriff,  on  execution,  the  judgment  debtor  dying 
insolvent  after  the  rendition  of  judgment,  and  before  the  sale. 
And  the  reason  assigned  was,  that  during  the  thirty  days 
while  the  goods  were  held  there  was  no  representation  or  com- 
mission of  insolvency,  and  the  enacting  clause  (which  pro- 
vides that  goods  attached  on  mesne  process  shall  be  held  for 
thirty  days  after  judgment,  etc.)  was  left  free  to  operate. 

So  in  this  case,  there  was  no  representation  or  commission 
of  insolvency  within  thirty  days  after  judgment,  during  which 
the  property  was  held  by  the  attachment;  and  the  case  finds 
that,  within  the  thirty  days  after  judgment,  the  property  was 
demanded  of  the  receiptors  by  the  proper  officer,  and  that  they 
did  not  deliver  any  of  said  property  to  him.  That  fixes  the 
liability  of  the  receiptors.  And  it  may  be  questionable 
whether,  if  the  estate  had  been  decreed  insolvent  before  the 
demand,  it  would  have  changed  the  result:  Miller  v.  WiUiam^ 
30  Vt.  386.  The  receiptors  might  have  taken  the  property 
attached,  and  have  delivered  it  to  the  officer  when  demanded, 
or  they  might  have  procured  the  officer  to  go  and  take  the 
property,  and  they  would  not  have  been  liable  to  the  adminis- 
trator. The  case  finds  that  all  the  property  was  in  the  hands 
of  the  debtor  at  the  time  of  his  death,  except  the  oats,  wool, 
and  one  of  the  young  cattle,  so  that  the  receiptors  might  have 
discliarged  their  liability  for  all  but  the  missing  property, 
unless  it  should  be  held  that  the  valuation  in  the  receipt  is  an 
entire  valuation,  and  that  a  part  of  the  property  could  not  be 
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<lelivered  by  them  without  the  whole,  which  would  not  prob* 
ably  be  the  case  here.  But  that  question  does  not  ftrise,  as 
the  receiptors  did  not  offer  but  refused  to  deliver  any  part  of 
the  property  demanded.  They  are  equally  liable  for  what  the 
<lebtor  sold  as  for  the  rest.  They  should  have  looked  after  the 
property  in  his  hands,  and  prevented  the  sale,  unless  they 
intended  to  be  bound  by  it.  They  intrusted  the  property  to 
him,  and  must  be  held  responsible  for  the  whole.  Whether 
these  receiptors  can  now  take  the  property  that  remains  in  the 
hands  of  the  administrator,  as  they  might  have  done  at  the 
time  of  the  demand,  and  present  their  claim  for  what  was  sold 
against  the  estate,  or  whether  the  rights  of  creditors  have  now 
intervened,  so  as  to  compel  these  receiptors  to  present  their  whole 
claim  to  the  commissioner  of  insolvency,  and  take  their  dis- 
tributive share  with  the  other  creditors,  is  a  question  not  raised 
in  the  case. 

Judgment  for  the  plaintiff. 


Dkath  ot  DsnNDANT  DasTBOTB  Lmr  of  AiTACHMBirr:  See  Swerktgm  ▼• 
Eberma'a  Adm'r,  3S  Am.  Dec  463,  and  note  thereto  466;  nob&ioFnmkUnBimk 
▼.  Baehelder,  39  Id.  610. 

LiABiUTT  OF  RsQBiFTOR  FOR  AtcaohsdOoom:  See  Pettear,  MarA,  40 Am. 
Dec  689. 

Dissolution  of  Attachmknt  bt  Dbath. — ^ThU  qnestion  is  conridered  in 
Swenuger  ▼.  EberiuB's  AdnCr,  7  Mo.  421,  S.  C,  38  Am.  Dec  463,  and  in  the 
note  to  FrankUn  Bank  ▼.  Bachelder,  39  Id.  610,  which  diflCiuBee  the  origin  and 
.general  natare  of  attachment  liens.  The  decisions  on  this  snbjeot  are  few, 
and  mostly  so  connected  with  local  statatea  as  to  have  little  general  applica- 
Uity.  That  an  attachment  is  dissolved  by  the  death  of  the  defendant  before 
judgment  or  sale  of  the  property,  and  that  the  attachment  lien  is  destroyed 
thereby,  see  note  referred  to,  supra,  and  cases  therein  cited:  LipBComb  v.  Mc' 
<:itllan,  72  Ala.  158;  PhUUjM  v.  A$fi$  Heirs  and  Adm'rs,  63  Id.  414;  Myer$  ▼. 
MoU,  29  CaL  367;  Vaughn  v.  Siurtevard^  7  R.  I.  372;  ffenaley  ▼.  Morgan,  47 
<2aL  622;  Bidlan  ▼.  CVessy,  66  Me.  128;  Dwyer  v.  Benedict,  12  R.  L  459.  The 
last  cited  shows  that  an  order  made  f '^r  the  sale  of  personalty  attached 
mesne  process  is  dissolved  by  the  death  of  the  defendant  owner  before  the 
■ale  id  effected.  And  in  Upkam  v.  Dodge,  11  Id.  621,  it  is  held  that  an  at- 
tachment bond  is  vacated  by  the  death  of  the  defendant  before  final  judgment 
against  him  in  the  action  in  which  the  bond  is  given.  On  the  other  hand,  a 
number  of  cases  hold  that  the  death  of  the  defendant  before  judgment,  in  an 
Attachment  suit,  does  not  dissolve  the  attachment,  or  destroy  the  attachment 
lien:  See  Frellmm  v.  Oreen,  19  Ark.  376;  Hobmn  v.  Fither,  49  Miss.  472; 
J>ffmm  V.  Baker,  54  Id.  24;  White  v.  ffeatmer,  7  W.  Va.  324;  Laubai  v.  Kipp, 
-9  Ha.  60;  ifore  v.  Thajfer,  10  Barb.  258;  8,  0.,  6  How.  Ff.  47:  Thaeher  v. 
Bemerq/t,  15  Abb.  Pr.  243;  Z^ortf  v.  Allen,  34  Iowa,  281;  Cfretn  v.  Shaver,  22 
Tenn.  139;  PerkMs  Heir$  v.  Narvell,  25  Id.  151;  Boyd  v.  RoberU,  10  Heisk. 
-474^  This  nils^  however,  is  founded  mostly  on  statute,  and  prevails  now  even 
4b  MiMouii    There  the   statute  provides  that  if  the  defendant  in  an  attach- 
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ment  oanae  die  after  the  levy  of  the  writ,  the  anit  shall  not  be  (lismisMd,  nor 
the  lien  of  the  attachment  deetroyed,  but  the  execntor  or  adminiatrator  ahall 
bemadea  {Murty,  and  theaait  shall  proceed  to  final  judgment  in  like  manner  as  if 
the  defendant  were  living.  No  execution,  however,  can  issue  on  such  judgment 
requiring  the  sale  of  any  property  or  effects  attached,  but  the  same  must  be  cer- 
tified to  the  probate  court  for  payment  under  the  administration  law:  Kenriek  v. 
Htff*  71  Mo.  673.  The  present  rule  in  Miaaouri  will,  therefore,  be  observed 
to  be  different  from  what  it  waa  decided  to  be  in  SwerinQen  v.  EbemuH  Adm\ 
7  Id.  421;  S.  C,  38  Am.  Dec.  463;  and  in  the  other  Miaaouri  caae,  cited  ii> 
the  note  to  FranlUn  Bank  v.  BacJueidert  39  Id.  610,  cited  supra.  In  Florida^ 
where  an  attachment  waa  levied  upon  the  real  eatate  of  an  abaent  debtor, 
and  he  died  pending  the  auit  and  before  final  judgment,  it  waa  held  that,  in 
a  contest  between  a  mortgagee  eeeking  to  foreclose  a  mortgage  on  the  aanio 
property,  which  waa  executed  after  the  date  of  the  levy — and  the  purchaacr 
under  the  judgment  obtained  in  the  aame  auit  against  the  administrator,  tJio 
lien  of  the  attachment  aurvived,  and  that  the  purchaaer  would  be  protected  in 
his  title:  Loubal  v.  Kipp,  9  Fla.  61.  In  Lord  v.  Allen,  34  Iowa,  281,  cited  above, 
the  deciaion  waa  confined  to  peraonal  property  alone.  So  in  Alabama,  while 
it  held  that,  when  an  attachment  ia  levied  on  lands,  and  the  defendant  dies 
before  judgment,  the  lien  created  by  the  levy  is  thereby  destroyed;  and 
though  the  action  may  be  revived,  and  prosecuted  to  judgment  against  hia 
personal  representatives,  the  lien  is  gone,  and  the  revivor  doea  not  affect  the 
righta  of  heira  or  deviseea:  P/Ullipa  v.  Ash*8  Hdr$  and  Adm*r9,  63  Ala.  414; 
lApsamb  V.  McCleUan,  72  Id.  151;  yet  the  effect  of  a  levy  on  real  eatate  is 
hdd  to  differ  materially  from  a  levy  on  personal  property.  In  a  levy  on  real 
estate,  "no  estate,  or  interest,  passes  to  the  officer,  or  to  the  plaintiff;  no 
right  to  the  possession,  or  to  take  the  rents,  issues,  or  profits.  The  XKMsea- 
lion,  and  right  of  poesession,  remain  in  the  defendant,  undisturbed.  A  Uen  ia 
oreated  by  the  levy,  superior  to  subsequent  liens,  alienationa,  or  incum- 
brances, which  will  be  available  to  the  creditor,  if  he  obtains  judgment,  to 
which  the  real  estate  can  be  made  subject  by  proceaa  iaauing  upon  it.  ...  . 
The  death  of  the  defendant,  after  the  levy  of  the  attachment  on  peraonal 
property,  causes  a  temporary  suspension  or  abatement  of  the  suit,  which 
must  be  cured  by  a  revivor  against  his  personal  representative.  The  title  to 
all  personal  property  of  a  deceased  person  devolves,  by  operation  of  law,  on 
his  personal  representative.  Death  works  a  change  of  parties  to  the  suit, 
but^  of  itself,  doea  not  diaaolve  the  attachment,  or  impair  ita  lien  on  personal 
property.  For  when  the  revivor  is  had  against  the  personal  representative, 
there  is  before  the  court  the  party  having  the  title;  and  if  judgment  ia  reu- 
dered  against  liiui,  it  operates  directly  on  the  property;  and  a  venditioni  ex- 
ponas, or  a  Jieri  facias,  may  be  isaued  upon  it,  under  which  a  aale  may  be 
made  for  the  aatisfaction  of  the  judgment.  ....  But  the  death  of  the  de- 
fendant, pendente  lite,  of  necessity  works  a  loss  of  the  lien  created  by  the 
levy  of  the  attachment  on  real  estate.  If  he  dies  intestate,  the  landa  de- 
scend immediately  to  his  heirs;  or  if  he  dies  testate,  they  pass  to  hia  dev- 
iaeea.  The  personal  representative  takes  no  estate  or  interest  in  them,  and 
a  judgment  against  him  will  not  bind  them.  No  other  than  real  actions, 
under  our  atatutea,  are  capable  of  revivor  for  or  against  heira  or  deviaeea. 
Aa  the  title  reaidea  in  them,  and  they  cannot  be  made  partiea,  no  judgment 
can  be  rendered  by  which  they  are  to  be  diveated  of  their  eatate,  though  the 
levy  created  a  lien,  continuing  during  the  life  of  the  ancestor.  Thia  ia  the 
frailty  and  uncertainty  of  the  lien,  aa  the  atatutea  have  created  it:  '*  PUUips  ▼. 
AOCs  Hekrs  and  AdnCrs,  63  Ahk  416,  417;  McCleUan  v.  JApscomb,  56  Id.  26& 
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It  is  claar,  therefore,  tliat  in  Alahema,  when  an  attachment  ie  leried  on  per* 
•ooal  property,  the  death  of  the  defendant  before  judgment  does  not  destroy 
the  lien,  nor  disBolye  the  attachment:  McClellan  ▼.  L^mcomb,  tupra;  PhiBip§ 
▼.  Aah't  Ildn  amd  AdnCrn,  63  Id.  416;  TTooifoti]^.  /n^rom,  63  Id.  11;  and  that 
tbis  u  true  in  Iowa:  Lord  ▼•  AlUn^  34  Iowa,  281;  but  that  in  Alal)ama,  when 
mn  attachment  is  levied  on  lands,  the  death  of  the  defendant  before  judg- 
ment disBolTes  the  attachment,  and  destroys  the  lien:  McClellan  v.  LipKomb^ 
66  Ala.  256;  PhWi^  ▼.  A^'m  Heir*  and  Admr\  63  Id.  414;  Lipacomb  ▼.  Mc 
<7ktttm,  72  Id.  161.    Bnt  even  in  Alaltama,  where  an  attachment  has  been 
teried  on  personal  property,  and  the  defendant  dies  before  judgment,  the  lien 
as  lost,  if  the  eetate  of  the  defendant  has  been  judicially  declared  insolvent: 
Wpof/blk  ▼.  Ingram,  63  Id.  11;  Phiiliim  v.  A^i's  Hdrs  ami  Adm'rs,  63  Id.  417. 
"It  is  the  insolyency  which  takes  away  the  right  to  execution,  and  transmits 
to  the  ooort  of  probate  exdnsiTe  jurisdiction  to  marshal  and  distribute  the 
SBsets  of  the  decedent,  and  of  the  debts  and  claims  chargeable  on  the  assets: " 
Wpo(/blk  ▼.  Ingram,  63  Id.  16;    WiUard  v.  WhUney,  49  Me.  236;  liidlon  ▼. 
CVeHy,  65  Id.  128.    In  Maine,  an  attachment  of  real  estate  is  dissolved  by 
the  deatii  of  the  debtor  and  a  decree  of  insolvency:  JHdlon  v.  Creasy,  supra; 
but  in  Tenneaaee  the  statutes  of  distribution  of  insolvent  estates  do  not  affect 
the  liens  acquired  upon  a  decedent's  property  previous  to  his  death,  by  the 
levy  of  an  attachment^  sny  more  than  liens  by  judgment  and  execution:  Boyd 
▼.  JioberiB,  10  Heisk.  476;  Fields  v.  Creditors  qf  WhecUley,  33  Tenn.  361.    In 
Misaonri,  if  a  creditor  causes  property  of  his  debtor  to  be  attached,  sufficient 
in  value  to  pay  the  debt,  and  tiie  property  is  lost  pending  the  litigation, 
tfaroogh  the  insolvency  of  the  officer  in  whose  custody  it  is  left  and  his  sure* 
ties,  the  creditor  cannot  afterward  enforce  his  demand  against  other  property 
<ti  the  debtor.    And  if  the  debtor  die  pending  the  litigation,  the  fact  that  the 
property  attached  might  have  been  taken,  notwithstanding  the  attachment^ 
to  pay  the  funeral  expenses,  expenses  of  the  last  illness,  and  the  allowance 
to  the  widow,  will  not  change  the  rule:  Kenriek  v.  Ilt^f,  71  Mo.  570.    All  of 
the  cases  hold,  however,  that  if  judgment  is  recovered  before  the  death  of  the 
defendant,  the  attachment  lien  may,  upon  his  decease,  be  enforced  against 
the  property  ofaaxged  therewith:  FUch  v.  Boss,  4  Serg.  &  R.  656;  MUler  v. 
WUUams,  30  Vt  386;  and  this  though  he  die  insolvent:  Bowman  v.  Stark,  6 
K.  H.  459;  Cfrosoenor  v.  Gold,  9  Mass.  208. 

In  some  of  thoae  states  where  the  death  of  the  defendant  before  judgment 
does  not  diaadlve  the  attachment  or  destroy  the  lien,  it  is  necessary,  where 
the  defendant  dies  before  judgment,  to  revive  the  suit  against  his  personal 
ffepresentatives,  snd  if  the  property  be  land,  against  his  heirs,  before  the 
land  can  be  condemned  to  be  sold.  The  attached  property  can  only  be  sub- 
jected to  tiie  lien  by  first  exhausting  the  personal  assets,  and  bringing  the 
heirs  before  the  court,  both  of  which  may  be  done  by  scire  /ados  first  against 
the  personal  reprosentative,  and  then  against  the  heirs:  Perkins's  Heirs  v. 
AorseU,  25  Tenn.  151;  Green  v.  Shaver,  22  Id.  138;  Frellson  v.  Green,  19  Ark. 
378;  and  compare  Phillips  v.  Ash*s  Heirs  and  Adm'rs,  63  Ala.  416.  lu  such 
states,  the  attaching  creditor  is  held  to  have  secured  by  the  attachment  a 
positive,  specific  lien  upon  the  property  of  the  defendant,  equivalent  to  the 
lien  of  a  judgment  or  execution  in  its  binding  force;  and  that  upon  the 
death  of  an  attachment  debtor,  pendente  lite,  the  property  goes  to  his  per- 
•onal  representatives  charged  with  the  lien;  and  consequently,  if  the  cause 
of  actioQ  survives,  the  action  may  be  continued  in  the  name  of  the  executory 
and  the  lien  enforced  upon  the  recovery  of  judgment  by  the  sale  of  the  prop- 
erty attached:  See  cases  cited  above,  to  the  point  that  death  does  not  die* 
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•qIto  the  attachment,  etc.  It  ia  well  establiahed  that  an  attachment  it 
a  lien  of  such  a  fixed  and  positive  nature  *'  aa  to  withstand  the  pDwer  of 
the  bankruptcy  act:"  DavenpoH  v.  TlU<m,  10  Mot.  827;  Ingraham  v.  PhilUjM^ 
1  Day,  117;  Vreeiand  v,  Bruen,  21  N.  J.  L.  214;  IVells  v.  Brander,  10  Sincl. 
&  M.  348;  Peck  v.  Jennet,  7  How.  612;  KUtredje  v.  Warren,  14  N.  il.  509; 
KiUredge  ▼.  Bmergon,  15  Id.  227;  Buffum  v.  ^raosr,  16  Id.  160;  RowelCn  Ctvte^ 
21  Vt.  620;  FrankUn  Bank  v.  Bac/teUler,  23  Me.  60;  S.  C,  39  Am.  Dec  001; 
e(mtra:  Foster's  Case,  2  Story,  131 ;  Bellows'  and  Peck's  Case,  3  Id.  428;  FUltrr  v. 
Vose,  3  Rob.  (La.)  457;  S.  C,  38  Am.  Dec.  243;  and  it  would  seem,  upon  princi- 
ple, that  thia  is  the  correct  rule  to  apply  in  cases  of  attachment  where  the  de- 
fendant dies  before  judgment.  We  have  seen  that  it  has  1>een  so  applied:  bui 
that  in  other  cases,  the  attachment  ia  dissolved  by  the  death  of  the  defendant^ 
and  that  the  attached  property  passes  into  the  haiida  of  the  administrator.  'L  hia 
last  proposition  has  been  applied  in  Pennsylvania  to  the  case  of  foreign  attach- 
ments: FUch  V.  Roes,  4  Serg.  &  R.  557;  and  also  in  the  United  States  circuit 
court  for  the  District  of  Columbia:  Paneost  v.  Washintfton,  5  Granch  O.  C.  507. 
The  only  design,  however,  of  a  foreign  attacliment  is  to  produce  the  defend- 
ant in  court.  Aa  that  object  ia  defeated  by  hia  death,  the  attachment,  l>oing 
powerleaa  to  produce  the  rof quired  results,  is  dissolved.  This  rule  does  not 
therefore,  in  principle,  conflict  with  what  we  have  thought  to  be  the  correct 
rule.  But  whether  the  attachment  levied  prior  to  the  death  of  defendant  ta 
such  a  specific  lien  upon  the  property  attached  that  it  will  hold  it  to  answer 
the  judgment  obtained  against  the  personal  representatives,  aubetitute«l  aj» 
defendants  in  the  main  suit,  ia  the  disputed  point,  and  its  deternuu.'itioa 
must  depend  upon  the  statutes  of  the  state,  not  only  in  reference  to  attiich- 
ments,  but  to  those  governing  the  settlement  of  decedents'  estates  as  welL 
In  Myerav.  Molt,  29  Cal.  359,  367,  the  supreme  court  of  California  oonsidenxl 
this  question,  and  were  nearly  evenly  divided  in  opinion.  It  was  there  held 
by  the  majority  that  the  death  of  defendant  prior  to  judgment  deatroyetl  tha 
lien.  Rhodes,  J.,  expressed  the  reasons  for  thua  holding  aa  follows:  **  No 
property  may  be  taken  in  attachment  that  is  not  liable  to  aeiznre  under  th» 
execution  when  issued;  and  the  only  way  in  which  the  levying  of  tlie  att;ich- 
ment  upon  the  property  operates  as  security  for  the  aatisfaction  of  tlie  antici- 
pated judgment,  ia  by  its  capacity  to  hold  the  property  to  await  theexecuiit>a 
to  be  issued \Vhen  the  action  is  of  sudi  a  character,  or  when  its  con- 
dition has  become  such,  by  reason  of  a  change  of  parties  or  other  cause,  th:it 
a  judgment  tit  personam  cannot  be  rendered  against  the  defendant,  an  ex«H*u- 
tion  in  tlie  usual  form,  commanding  the  sheriff  to  satiafy  the  judgment  l»y  a 
seizure  and  sale  of  the  personal  and  real  property  of  the  defendant,  i;»  imt 
authorized  to  be  issued.  A  personal  judgment  against  the  adminiatrati  i\ 
in  this  case  was  not  the  kind  of  judgment,  as  we  have  seen,  that  the  statu u 
required  or  permitted,  but  it  should  have  lieen  that  the  amount  ascertanuMl 
to  be  due  to  the  plaintiff  be  paid  by  the  administratrix  in  due  couthu  of  ud* 
ministration.  A  payment  in  the  due  course  of  administration  meaiia  the 
payment  by  the  legal  representative  of  the  cleceased,  acting  under  the  onlcr* 
of  the  probate  court,  out  of  the  assets  of  the  estate  of  the  deceased,  and  ii> 
the  manner  and  order  that  other  debts  of  the  same  rank  are  by  tlie  proUit* 
act  required  to  be  paid.  ....  It  necessarily  results,  from  these  statutory 
provisions  and  legal  principles  detining  the  character  and  purpoae  of  the  ut- 
tachment  lien  and  the  mo<le  of  its  enforcement,  that  whenever  the  case  la 
iuch  that  a  judgment  cannot  be  legally  rendered,  that  will  anthorixe  an  eia- 
ention  againat  the  personal  and  real  property  of  the  defendant^  the  attach- 
ment lien  at  once  oeaaea. **    But  Sawyer,  J.,  in  one  of  the diaaenting  opiniooai^ 


Dec  1861.]  Waitt  i^.  THOMpflON.  143 

■ftya:  "Tlie  momeiit  the  attachment  is  levied,  a  lien  npon  the  property 
attached  is  acquired.  The  lien  becomes  specific,  and  the  party  acquires  a 
right  to  have  any  amount  that  may  be  found  due  npon  the  contract  satisfied 
cat  of  the  specific  property.  It  is  a  right  vested  upon  the  conditions  pre* 
aeribed  by  the  statute.  The  law  favors  the  diligent,  and  not  those  who  sleep 
on  their  rights.  The  plaintiff  incurred  the  costs  of  a  suit  to  secure  tiie  right 
given  by  the  statute,  and  by  this  means  acquired  for  *himself,  to  the  exclu- 
nm  of  all  others,  the  statutory  lien  on  the  defendant's  property,  and  a  right 
to  be  fiirst  paid  out  of  its  proceeds.  This  right  became  vested,  and  being 
ence  vested,  should  not  be  divested,  unless  by  virtue  of  some  express  tatu- 
toiry  provision,  or  by  necessary  implication  from  provisions  bearing  upon  the 
subject-matter.  I  have  not  found  any  express  provision  of  the  statute  \  o  the 
effect  that  the  attachment  shall  be  dissolved  by  the  death  of  the  defeiviaut 
before  judgment.  If  any  such  result  can  be  deduced  from  the  various  fttat- 
vtea^  it  must  be  by  remote,  and  not  very  apparent  or  satisfactory,  inferenc<.j:  ** 
See  page  375.  And  this  seems  to  be  the  better  reasoning.  The  strength  ^m\ 
value  of  an  attachment  lien  is  also  considered  in  Htmnaha  v.  FeU,  15  Ioi»a, 
144,  where  it  is  said  that  such  a  lien  is  as  specific  as  if  acquired  by  the  volun- 
tary act  of  the  debtor,  and  stands  on  aa  high  equitable  ground  aa  a  mortgag<>. 
The  actual  service  or  levy  of  an  attachment  upon  property  creates  a  real  lieu 
thereon,  which  nothing  subsequent  can  destroy  but  the  dissolution  of  the 
attachment:  Lord  v.  AUen,  34  Id.  283.  For  similar  views  respecting  the 
strength  of  an  attachment  lien,  where  defendant  dies  before  judgment*  see 
Boyd  V.  Roberts,  10  Ueisk.  474;  SneU  v.  Allen,  31  Tenn.  208;  FrelUon  v.  Green, 
19  Ark.  376;  Thaeher  v.  Banerqfi,  15  Abb.  Pr.  243.  In  Jfervey  v.  Cluimpion^ 
10  Tenn.  569,  it  is  held  that  the  lien  of  an  attachment  has  the  same  efiect, 
both  at  law  and  in  equity,  as  judgment  and  execution  liens. 

Whatever  diversity  of  views  may  exist  as  to  the  effect,  upon  a  pending 
attachment,  of  the  death  of  the  defendant,  there  can  be  no  doubt  tiiat  a 
■ait  by  attachment,  commenced  after  the  death  of  the  defendant,  is  utterly 
Totd,  and  therefore  that  no  attachment  of  property  or  proceeding  by  ganiiah- 
ment  in  suit^  or  a  levy  thereunder,  can  have  any  validity  whatever:  lAjrinQ 
▼.  Folger,  7  Gray,  505.  The  same  views  which  would  abate  or  dissolve  aa 
attadunent  upon  the  death  of  a  person  will  produce  a  like  result  in  the  case 
of  the  civil  death  of  a  corporation:  Bowber  v.  Hill,  60  Me.  174;  Farmers  atui 
jr.  Bamk  v.  LiUie,  8  Watts  &  S.  207;  S.  C,  42  Am.  Dec.  293;  PaeehaH  v. 
WktieeU,  11  Ala.  472.  In  Lindell  v.  BenUm,  6  Mo.  361,  it  was  held  that  the 
eivil  death  of  a  corporation,  after  the  gamishn^pnt  of  its  debtor,  did  not  pi  e- 
vent  the  subjection  of  the  garnishee  to  liability.  The  death  of  a  gamiiihee, 
however,  after  his  answer,  arrests  all  proceedings  aa  to  him,  and  a  judgment 
rendered  against  him  then  is  erroneous.  Though  the  garnishee's  death  will 
have  no  effect  npon  the  main  action,  yet  no  further  proceeding  can  be  had 
except  against  his  personal  representative;  which  may  bo  done  by  edrt  Jariaa 
if  no  other  statatory  mode  be  prescribed.  If  the  garnishee,  at  his  death, 
had  in  his  hands  specific  chattels  belonging  to  the  defendant,  which  go  into 
the  hands  of  his  representative,  the  court  may  compel  them  to  be  delivered 
ap  for  application  to  the  plaintiff's  judgment  when  recovered:  Parker  v. 
PvHoer,  2  Uill  (S.  C),  35.  A  judgment  de  home  UttaUme  against  an  executor 
M  garnishee  binds  neither  the  testator's  estate  nor  the  executor  peraonallyi 
BidtU  ▼.  CkritmanU  Adm%  76  Va.  678. 
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Weymouth  v.  Sanborn. 

[48  Nbw  Hahpbhibb,  17L] 
OauKT  WILL  Look  behotd  Fobm  of  SBOU&rrr  to  asoertain  ml  natoie  of 

debt. 
Pbomissobt  Nora  Oivxn  iob  PsBocDsirT  Dm  n  vor  PATaoorr  of  ^ 

bnt  is  a  mere  secnrity.    The  note  is  simply  eridenoe  of  the  debt. 
Promissobt  Notb  Givsv  for  Labor  ix>e8  iror  Chahoe  Charaoteb  of 
.  Claim,  and  the  "  claim  for  labor  "  is  still  within  the  exception  of  sectian 

6  of  the  homestead  act. 
Professional  Services  of  pHraoiAN  do  not  (knsmmnm  "Claim  fob 

Labor,"  within  the  meaning  of  section  6  of  the  homestead  act  of  New 

Hampshire. 
Promissobt  Note  Executed  bt  Debtob  aitd  ma  Wife  n  hot  Ret,eam 

OR  Waiver  of  Exemptiom  under  the  homestead  act  of  New  Hampshin^ 

where  no  mortgage  of  the  homestead  is  executed  by  them  to  secnro  snch 

note. 

Writ  of  entry  for  premises  Bet  off  to  plaintiff  upon  an  exe- 
cution against  the  defendant.  The  defendant  and  his  wife 
claimed  the  same  as  a  part  of  their  homestead.  The  declara- 
tion had  only  common  counts  for  money  had  and  received,  and 
labor  done  and  performed.  Other  facts  are  stated  in  the 
opinion,  and  it  was  agreed  that  such  judgment  should  be  ren- 
dered as  the  facts  would  warrant. 

Shirley^  for  the  plaintiff. 

Rogers  and  Butterfieldj  for  the  defendant. 

By  Court,  Bellows,  J.  It  appeared  that  the  original  debt 
was  for  services  as  a  physician,  and  for  that  a  note  was  given, 
signed  by  both  husband  and  wife.  Upon  this  note,  a  suit  was 
brought  against  the  husband  alone,  and  judgment  obtained 
for  the  amount;  and  the  execution  has  been  extended  upon 
the  homestead,  although  a  demand  was  duly  made  upon  the 
ofTicer  to  set  it  out  according  to  the  statute. 

One  question  that  arises  is,  whether  the  character  of  the 
claim  is  changed  by  the  giving  of  the  note;  that  is,  whether 
it  is  still  to  be  regarded  as  a  claim  for  labor  within  the  fifth 
flection  of  the  homestead  act,  or  not.  As  a  general  principle, 
the  court  will  look  behind  the  form  of  the  security,  and  ascer- 
tain the  real  nature  of  the  debt,  and  decide  according  to  thaL 
Therefore  it  is  held  that  the  taking  up  a  note  secured  by  a 
mortgage,  by  giving  a  new  one  for  the  same  sum,  is  no  dis- 
charge of  the  mortgage:  Elliott  v.  Sleeper,  2  N.  H.  525;  New 
Hampshire  Bank  v.  WUlardj  10  Id.  210;  Williams  v.  Little^  12 
Id.  31.    Nor  will  the  giving  of  a  note  for  the  balance  due  an 
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attorney  on  aooount  discharge  his  lien  on  the  papers:  DenneU 
V.  CutUy  11  Id.  163.  Neither  will  the  giving  of  a  note  for  the 
price  of  goods  sold  discharge  the  vendor's  lien:  Clark  v. 
Drapery  19  Id.  419.  So  upon  the  same  principle  it  has  heen 
held  that  the  individual  liability  of  a  stockholder  for  the  debt 
of  a  corporation  is  not  discharged  by  the  giving  of  the  note 
of  the  corporation  after  such  stockholder  had  ceased  to  be  a 
member:  Fredand  v.  McCuUoughj  1  Denio,  414,  426  [43  Am. 
Dec.  685].  In  these  cases,  it  is  considered  that  the  promissory 
note  of  the  debtor,  given  for  a  precedent  debt,  is  not  a  pay- 
ment of  it,  but  mere  security;  that  the  debt  is  the  substantial 
thing,  and  the  note  the  evidence  of  it;  and  we  can  see  no 
reason  why  these  principles  should  not  be  applied  to  the  case 
before  us.  It  partakes,  indeed,  very  much  of  the  character,  in 
respect  to  the  question  under  consideration,  of  liens,  whether 
created  by  the  act  of  the  parties,  as  in  the  case  of  mortgages, 
or  by  operation  of  law,  as  liens  of  mechanics  or  attorneys;  and 
there  is  nothing  in  the  nature  of  the  case  or  the  provisions  of 
the  law  that  requires  a  different  rule.  In  Pennsylvania,  this 
principle  is  applied  to  cases  under  the  homestead  exemption 
law:  Reed  v.  Defebaugh^  24  Pa.  St  495;  Weaver's  Estatej  25  Id. 
434.  In  the  latter  case,  the  creditor  held  the  promissory  note 
of  his  debtor,  given  prior  to  July  4,  1849;  and  after  the  pas- 
sage of  the  homestead  act,  a  new  note  was  given  for  the  old 
one,  and  a  judgment  rendered  upon  it;  9nd  it  was  held  that 
this  change  did  not  make  the  debt  subject  to  the  homestead 
exemption.  And  so  is  the  case  of  Reed  v.  Defebaughj  24  Id. 
495,  substantially. 

The  plaintiff's  claim,  then,  is  to  be  regarded  as  a  claim  for 
services  as  a  physician,  and  the  question  is,  whether  it  is  ex« 
cepted  as  a  claim  for  labor.  By  section  5  of  the  homestead 
act,  it  is  provided  that  the  exemption  shall  not  extend  to  ''any 
ehiim  for  labor  less  than  one  hundred  dollars,"  and  this  in- 
volves the  inquiry  as  to  the  meaning  of  the  term,  ''  claim  for 
labor."  The  purpose  of  the  act  was  to  protect  from  attach- 
ment and  execution  a  comfortable  family  homestead,  but  of 
fQch  moderate  value  as  would  not  interfere  with  the  just  rights 
of  creditors,  excepting,  however,  from  its  operation,  a  class  of 
creditors  whose  claims,  in  the  judgment  of  the  legislature, 
ought  not  to  be  postponed  for  the  object  of  providing  a  home, 
ersn  of  such  moderate  value;  and  among  them  are  claims  for 
Isbor  less  than  one  hundred  dollars.  The  common  and  ordi- 
nary signification  of  the  term  ''labor"  accords,  we  think,  with 

AM.  naa  Vol.  lOCXX— is 
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the  definition  given  by  the  best  lexicographers,  and  is  under- 
stood to  be  physical  toil.  And  the  term  *^  laborer  "  is  ordinarily 
employed  to  denote  one  who  subsists  by  physical  toil,  in  dis- 
tinction from  one  who  subsists  by  professional  skill.  The  ex- 
cepUon  of  claims  for  labor  would  not,  therefore,  ordinarily  be 
understood  to  embrace  the  services  of  the  clergyman,  physician^ 
lawyer,  commission  merchant,  or  salaried  officer,  agent,  rail- 
road aud  other  contractors,  but  would  be  confined  to  claims 
arising  out  of  services  where  physical  toil  was  the  main  in- 
gredient, although  directed  and  made  more  valuable  by 
mechanical  skill.  On  the  other  hand,  there  is  a  technical  use 
of  the  term  in  pleading,  which  has  a  much  wider  signification, 
and  would  embrace  all  sorts  of  services,  whether  physical  or 
mental,  or  whether  the  main  ingredient  was  manual  toil,  or 
professional  or  other  skill.  It  would  embrace,  indeed,  all  the 
classes  we  have  mentioned,  including  the  highest  salaried 
officers,  engineers,  architects,  sculptors,  painters,  stage-players, 
master-builders,  or  other  contractors.  And  it  becomes  neces- 
sary to  determine  in  which  sense  it  was  used  in  the  law  under 
consideration. 

It  will  be  observed  that,  in  every  form  of  useful  labor,  some 
degree  of  skill  must  enter;  and  so,  in  every  application  of 
skill,  there  must  be  some  degree  of  physical  labor.  Unless, 
then,  we  adopt  the  most  comprehensive  signification,  we  must 
take  it  in  its  popular  sense,  as  the  only  other  that  has  been  or 
can  be  suggested;  and  the  question  really  is,  Which  of  the  two 
was  intended  ? 

In  determining  this  question,  the  object  of  the  exception 
should  be  considered;  and  we  think  its  purpose  was  to  protect 
a  class  of  creditors  whose  means  of  support  for  themselves  and 
families  would  be  likely  to  depend  upon  the  punctual  payment 
of  their  wages,  thus  making  a  claim  more  urgent  than  the 
claim  of  the  debtor  to  exempt  the  family  homestead,  though 
small  in  value.  This  is  shown,  both  by  the  limitation  on  the 
value  of  the  homestead,  and  in  the  amount  of  the  claim  ex- 
cepted, as  well  as  in  the  general  object  of  the  law;  and  we  are 
constrained  to  think  that  the  term  ^Uabor"  was  used  in  its  pri- 
mary and  popular  signification,  restricted  to  claims  arising  firom 
physical  toil.  Nor  is  there  an3rthing  in  the  fact  that,  in  plead- 
ing, the  term  has  a  broader  meaning,  that  requires  a  difierent 
construction  from  the  one  we  are  disposed  to  give  it.  The  act 
does  not  relate  to  courts,  legal  process,  or  pleading,  or  to  any 
technical  matter  or  subject,  and  there  is  nothing  in  it  that  in« 
dicates  a  technical  use  of  the  language. 
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We  are  at  liberty,  then,  to  gather  the  legislatiye  intentioa 
from  the  policy  of  the  law,  the  object  Bought  to  be  obtained, 
as  well  as  the  ordinary  meaning  of  the  language  used.  The 
case  of  Whitney  v.  Whitneyj  14  Mass.  88,  is  strongly  in  point. 
The  question  there  was  upon  the  construction  of  a  statute 
which  made  all  the  real  estate  of  a  debtor  liable  for  his  debts. 
And  it  was  held  that,  although  the  term  "real  estate"  did  not, 
strictly  speaking,  embrace  remainders  or  reversions,  yet  as  it 
was  the  policy  of  the  law  to  charge  the  whole  of  a  man's  estate 
with  the  payment  of  his  debts,  and  as  the  popular  meaning 
of  the  term  would  include  all  but  the  personal  estate,  the  law 
was  construed  to  embrace  remainders  and  reversions. 

Our  conclusion  then  is,  that  the  language  was  used  by  the 
law-giver  in  its  popular  sense  alone.  We  have  not  been  able 
to  find  among  the  adjudged  cases  any  authorities  directly  in 
point;  but  some  li^t  is  thrown  upon  the  subject  by  analogous 
cases  arising  under  statutes  creating  mechanics'  liens.  In 
Winder  v.*  Caldwell j  14  How.  434,  where  the  statute  cre- 
ated a  lien  upon  all  buildings  erected  in  the  city  of  Washing- 
ton, for  the  payment  of  all  debts  for  work  done  or  materials 
found  by  any  brick-maker,  mason,  carpenter,  lumber  merchant, 
etc.,  or  any  other  person  employed  in  furnishing  materials  for 
or  in  erecting  or  constructing  such  building,  it  was  held  that 
a  master-builder,  rmdertaker,  or  contractor,  who  had  under- 
taken to  erect  a  building,  although  he  might  be  a  carpenter, 
did  not  oome  within  the  policy  of  the  act,  which,  as  its  title  in- 
dicated, was  "to  secure  mechanics  and  others  payment  for 
labor  done  and  materials  found."  The  court  say  that  such 
persons  have  an  opportunity  and  are  capable  of  obtaining  their 
own  securities,  and  that  they  do  not  labor  as  mechanics,  but 
superintend  work  done  by  others.  It  is  obvious  in  that  case 
that  the  terms  of  the  statute  were  broad  enough  to  embrace 
such  master-builders;  but  it  was  held  that  such  services  are 
not  to  be  regarded  as  work  done  within  the  act.  So  a  lumber 
dealer,  furnishing  lumber  to  a  contractor,  was  held  not  to  be 
a  person  doing  or  performing  work  toward  the  erection  of  a 
building,  although  he  had  caused  a  portion  of  the  lumber  to 
be  dressed  at  his  mill  in  a  particular  way,  by  the  order  of  the 
cantractor:  Burst  v.  Jaeksonj  10  Barb.  219.  One  who  furnishes 
superintendence  and  skill  is  not  entitled,  in  Pennsylvania,  to 
a  mechanic's  lien:  Jones  v.  Shawhanj  4  Watts  &  S.  257.  So 
commiBsions  for  services  in  paying  for  labor  and  materials  are 
not  services  for  which  the  lien  exists:  Edgar  v.  SalMury^  17 
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Mo.  271;  14  U.  8.  Dig.  416,  sec.  27.  A  Uen  for  labor  in  cut- 
ting and  hauling  logs  and  other  lumber,  for  the  amount  agreed 
to  be  paid  for  personal  services,  does  not  include  the  use  of  a 
8ix-horse  team,  sleds,  and  rigging  with  which  such  logs,  etc 
were  drawn:  Cobum  v.  Kerdweliy  35  Me.  126.  So  it  is  held  that 
a  mechanic  who  contracts  to  build  a  house  has  no  lien  on  it 
for  his  own  services  in  superintending  his  workmen:  Blakeyr* 
Blakey,  27  Mo.  39;  see  also  McCriUia  v.  WiUan,  84  Me.  286 
[56  Am.  Dec.  655];  Hoatz  v.  PatUrsonj  5  Watts  &  S.  537; 
Walker  v.  AnahutZy  6  Id.  519;  Witman  v.  Walkerj  9  Id.  183. 

From  these  cases,  it  would  seem  that,  so  far  as  we  have  any 
judicial  construction  of  the  term  under  consideration  used  in 
similar  statutes,  the  distinction  suggested  by  us  has  been 
recognized.  In  the  class  of  cases  cited,  the  statutes  under 
consideration  were  designed  to  facilitate  or  secure  the  pay- 
ment of  certain  claims  for  labor  and  material  by  a  lien  upon 
the  buildings  upon  which  they  were  bestowed.  A  similar 
purpose  was  designed  to  be  effected  by  this  exception  to  the 
provisions  of  our  homestead  act,  and  therefore  the  cases  cited 
apply  with  greater  force.  We  are  aware  of  the  decision  in 
Robinaon  v.  Aikeny  39  N.  H.  211,  whore  it  is  held  that  the 
official  services  of  the  mayor  of  a  city,  under  an  annual  salary, 
must  be  regarded  as  "  labor  performed,"  within  the'  meaning 
of  the  law  relating  to  the  trustee  process.  This  decision  was 
made  in  1859,  long  after  the  passage  of  the  homestead  act, 
and  therefore  it  cannot  be  said  that  the  language  used  by  the 
legislature  in  that  act  had  at  the  time  a  known  judicial  con- 
struction in  our  own  state;  and  we  are  not  disposed  to  extend 
the  doctrine  of  Robinson  v.  Aikeny  stfpm,  beyond  the  class  of 
cases  in  which  it  was  applied. 

But  it  is  urged  that  the  claim  in  this  case,  being  the  note  of 
the  husband  and  wife,  is  excepted  from  the  provisions  of  the 
homestead  act;  and  by  the  terms  of  the  fifth  section,  literally 
construed,  it  would  appear  to  be  so.  But  we  are  not  inclined, 
however,  to  give  it  that  construction.  It  was  evidently  the 
intention  of  the  act  to  admit  nothing  as  a  release  or  waiver  of 
the  exemption  but  the  explicit  act  of  the  husband  and  wife  by 
deed  executed  with  the  formalities  required  for  the  convey- 
ance of  real  estate;  and  it  is  difficult  to  see  why  the  note  of 
the  husband  and  wife  should  have  the  effect  of  a  release  or 
waiver,  or  to  see  any  reason  for  excepting  such  note  from  the 
ope^^ation  of  the  act.  It  is  clear  that  the  separate  notes  of  the 
husband  and  wife  could  have  no  such  efibct,  and  no  good 
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reason  can  be  assigned  for  giving  a  greater  effect  to  their  joint 
note.  The  fifth  section,  in  which  this  exception  was  found, 
was  somewhat  carelessly  drawn;  and  we  think  that  what  was 
intended  to  be  excepted  was  the  mortgage  of  the  homestead 
itself,  to  secure  the  payment  of  a  note,  both  of  which  were 
executed  by  the  husband  and  wife.  This  construction  will 
give  effect  to  the  provisions  of  the  first  section  in  relation 
to  a  release  or  waiver  of  the  exemption,  and  will  accord 
with  the  purpose  of  the  act,  and  at  the  same  time  will  do 
no  violence  to  the  language  of  this  exception,  as  it  is  but 
changing  the  word  "or"  to  "and,"  as  suggested  by  the  de- 
fendant's counsel. 

There  must,  therefore,  on  the  principle  of  Fogg  v.  Foggj  40 
N.  H.  282  [77  Am.  Dec.  715],  be  judgment  for  the  defendant. 


PBOMiaso&r  NoTs  Given  for  Precedent  Debt  will  not  Extinguish 
Original  Claih,  unless  there  is  an  express  agreement  to  receive  the  note  as 
pa3rment:  Berry  v.  Or^fin^  69  Am.  Dec.  123,  and  cases  cited  in  note  to  same 
126;  note  to  Emanutl  v.  Whkey  Id.  387.  But  a  pre-existing  debt  is  a  valuable 
and  valid  ootnaideratiim  for  a  promissory  note:  Dixon  v.  Dixon,  7(3 1(L  123. 

The  principal  case  was  referred  to  in  Bof/t  v.  WJiiu,  46  N.  H.  48,  bm 
one  in  which  the  term  "  labor,"  as  used  in  the  homestead  act,  had  received  a 
judicial  consideration  and  construction;  and  in  the  same  case,  page  48,  a  ref- 
erence was  made  to  what  is  said  in  the  principal  one  about  what  "  claims  for 
labor  "  ordixiarily  embrace.  The  above  references  were  made  by  the  court  in 
diseasBing  the  distinction  between  the  terms  "personal  services  and  earn- 
in^i "  and  "labor,"  as  used  in  the  statute  of  New  Hampshire,  regulating  the 


Perkins  v.  Towle. 

(43  Nbw  Hampshire,  220.] 

SxxMPLABT  Damages  mat  be  Recovered  dt  Trespass  Quare  CLAtrscM 
Freoit,  if  the  facts  would  warrant  such  a  recovery  in  any  other  form  of 
action. 

Malice. — Under  GxinERAL  Issue  dt  Trespass,  everything  directly  connected 
with  the  acts  complained  of  may  be  proved  to  show  or  to  rebut  malice. 

Li  Trespass,  Matters  not  Directly  Connected  with  Acts  Complained 
op  cannot  be  Shown.  Thus  in  trespass  for  tearing  down  plaintiff's 
house,  H  is  lUftdmiwrihlo  to  show,  for  Ihe  purpose  of  rebutting  the  pre- 
nunption  of  malice,  that  the  house  was  occupied  by  lewd  women;  that 
ymUuu  entered  over  defendant's  land,  left  the  bars  down,  and  disturlied 
a  raligioiis  meetiiig,  etc^ 

Tbb8PA88  qnare  daueum /regit.  Plaintiff  owned  a  house  oo- 
«iqiied  bjr  lewd  females,  who  were  visited  by  profane  and  dis- 
orderly men,  entering  the  premises  over  the  land  of  one  of  the 
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defendanta.  Defendant  requested  plaintiff,  the  owner  of  the 
premises,  to  remove  the  nuisance.  He  did  not  do  sa  De- 
fendants, eight  in  number,  then  entered  the  house,  tore  down 
the  chimney  and  partitions,  and  removed  some  of  the  boards 
from  the  outside.  Plaintiff  brought  trespass,  and  asked  for 
exemplary  damages.  Defendants  confessed  forty  dollars  dam- 
age. The  chief  questions  raised  were  whether  exemplary 
damages  could  be  recovered  in  trespass  quare  clausum  fregUj 
and  what  testimony  would  be  admissible  in  proof  of  malice,  or 
to  rebut  the  presumption  of  it.  The  points  are  sufficiently 
stated  in  the  opinion. 

Oeorgey  Foster ^  and  Saribomj  and  Flinty  for  the  plaintiff. 
Morrisonj  Stanley j  and  Clarky  for  the  defendants. 

By  Court,  Sargent,  J.  There  were  several  other  questions 
raised  upon  the  trial  in  this  case  beside  those  above  stated, 
but  it  is  not  deemed  of  consequence  to  report  them. 

That  this  house  of  the  plaintiff  was  occupied  by  improper 
persons,  and  that  it  was  visited  by  improper  persons  and  at 
improper  times,  and  for  improper  purposes,  might  have  been 
proper  evidence  upon  which  to  have  obtained  an  indictment 
against  the  owner  or  the  occupants.  But  it  is  not  claimed  as 
justification  of  the  defendants'  acts,  and  if  no  justification,  it 
is  no  excuse. 

These  defendants  knew  that  they  went  in  violation  of  law, 
and  in  direct  violation  of  the  plaintiff's  rights.  They  do  not 
claim  that  they  mistook  the  law,  or  that  they  honestly,  though 
mistakenly,  supposed  that  they  had  a  right  or  any  authority  to 
do  the  acts  complained  of. 

Because  this  plaintiff  suffered  his  house  to  be  thus  occupied 
longer  than  suited  the  convenience  of  these  defendants,  and 
longer  than  was  proper,  according  to  their  notions  of  propriety, 
either  because  he  was  not  disposed  or  was  unable  to  remove 
the  inmates,  did  not  justify  or  excuse  them  in  an  open  and 
known  violation  of  law,  and  in  thus  wantonly  injuring  the 
plaintiff  and  destroying  his  property.  The  evidence  does  not 
show  that  at  the  time  of  the  trespass  complained  of  these 
defendants  were  suffering  any  inconvenience  from  such  occu- 
pation of  the  plaintiff's  house,  and  if  they  were,  mere  incon- 
venience could  be  no  excuse  for  these  acts. 

The  evidence  admitted  in  this  case,  in  relation  to  what  had 
happened  prior  to  the  acts  complained  of,  was  too  remote,  even 
to  rebut  the  presumption  of  malice. 
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The  defendants  have  pleaded  gnilty  to  the  charge,  by  their 
confession,  and  that  they  are  liable  to  pay  all  the  actual  dam- 
ages which  the  plaintiff  suffered  by  their  acts,  and  they  say 
that  forty  dollars  covers  that  amount.  But  the  plaintiff  claims 
that  his  actual  damages  were  more  than  that  sum;  and  also, 
that  he  is  entitled  to  exemplary  damages;  that  the  defendants 
should  pay  him  something  for  the  circumstances  of  insult  to 
him,  and  of  aggravation  toward  him,  with  which  the  acts  were 
attended. 

Now,  in  settling  that  question,  all  the  circumstances  and 
acts  connected  with  and  making  parts  of  the  transaction  com- 
plained of  are  competent;  and  under  this  plea,  nothing  more 
than  that:  Reed  v.  BiaSy  8  Watts  &  S.  189,  was  trespass  for  pull- 
ing down  the  plaintiff's  house,  which  was  tried  on  the  general 
issue.  It  was  held  that  the  fact  that  the  building  was  peace- 
ably taken  down  and  its  materials  preserved  in  conformity 
with  the  directions  of  the  commissioners  of  the  township,  at  a 
time  when  there  was  great  public  excitement  and  disorder, 
with  a  view  of  saving  the  neighborhood  from  threatened  vio- 
lence, was  admissible  in  evidence  in  mitigation  of  damages, 
or  as  showing  that  the  plaintiff  should  recover  only  his  actual 
pecuniary  loss  or  damage. 

But  it  was  held  that  evidence  that  the  commissioners  had 
by  law  the  power  to  abate  nuisances,  when  ascertained  to  be 
such,  and  that  a  grand  jury,  after  instructions  by  a  competent 
eourt,  presented  this  building  as  a  public  nuisance  and  recom- 
mended its  abatement,  was  not,  under  the  issue,  admissible 
for  the  same  purpose. 

So  in  an  action  for  assault  and  battery,  the  defendant  may 
give  in  evidence  immediate  provocations,  such  as  happened  at 
the  time  of  the  assault,  but  not  such  as  had  previously  hap- 
pened: Avery  v.  Ray,  1  Mass.  12. 

So  in  the  case  at  bar,  all  the  acts  and  circumstances  directly 
attendant  upon  the  transaction  complained  of  are  competent 
for  either  party  to  show,  as  tending  to  favor  or  rebut  the  pre- 
sumption of  malice.  But  under  this  plea,  that  is  the  extent 
of  the  rule:  2  Greenl.  Ev.,  sec.  274;  Brown  v.  Gordoii,^  1  Gray, 
182;  Sampson  v.  Henry,  11  Pick.  379;  Hall  v.  Power,  12  Met 
482  [46  Am,  Dec.  698];  Knight  v.  Foster,  39  N.  H.  576,  and 
aut4iorities  cited. 

The  evidence  <m  that  point  was  therefore  improperly  ad- 
mitted. But  it  is  said  that  although  this  evidence  was  not 
competent,  as  tending  to  rebut  the  presumption  of  malice  and 
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the  claim  for  exemplary  damages,  yet  that  no  such  claim 
could  legally  be  made  in  this  case,bernn<:^  flv'5:  was  a  trespass 
to  real  estate;  and  the  defendants'  couubci  claim  that  it  haa 
never  been  held  that  vindictiYe  or  exemplary  damages  may 
be  recovered  for  injuries  to  real  estate. 

We  do  not  find  ^e  defendants*  position  on  this  point  borne 
out  by  the  authorities,  although  we  find  some  expressions  that 
seem  to  favor  that  view.  In  Whipple  v.  WaipoUj  10  N.  H.  132, 
it  was  said  that  the  principle  was  established,  that  in  actions 
for  torts  to  the  person  and  personal  property,  the  jury  may 
give  exemplary  damages,  etc.;  and  similar  expressions  may  be 
found  in  other  authorities.  But  the  rule  of  exemplary  dam- 
ages is  not  confined  to  that  class  of  property  or  of  cases. 

Merest  v.  Harvey ^  5  Taunt.,  1  Eng.  Com.  L.  442,  was  trespass 
for  breaking  and  entering  the  plaintifi^'s  close,  treading  down 
his  grass,  and  hunting  for  game.  It  appeared  that  the  defend- 
ant refused  to  leave  when  notified,  and  used  insulting  lan- 
guage to  the  plaintifll  It  was  held  that  a  verdict  of  five 
hundred  pounds  was  not  excessive  damages.  Gibbs,  C.  J., 
said:  '^  I  wish  to  know,  in  a  case  where  a  man  disregards  every 
principle  which  actuates  the  conduct  of  gentlemen,  what  is  U> 
restrain  him  except  large  damages?"  And  Heath,  J.,  said: 
"It  goes  to  prevent  the  practice  of  dueling,  if  juries  are  per- 
mitted to  punish  insult  by  exemplary  damages." 

So  in  Sears  v.  LyonSy  2  Stark.,  3  Eng.  Com.  L.  317,  which 
was  trespass  for  breaking  and  entering  the  plaintiflf's  close, 
and  laying  poison  upon  it  with  intent  to  destroy  the  plaintifi^'s 
poultry.  It  appeared  in  evidence  that  some  of  the  plaintifif's 
poultry  had  died,  but  whether  fi*om  eating  the  poisoned  barley 
on  the  plaintiff's  land  did  not  appear.  The  jury  gave  fifty 
pounds  damages.  Abbott,  J.,  charged  the  jury  that  for  the 
trespass  and  entry  into  the  house  or  lands  of  the  plaintiff, 
they  might  consider  not  only  the  mere  pecuniary  damages 
sustained  by  the  plaintiff,  but  also  the  intention  with  which 
the  fact  had  been  done,  whether  for  insult  or  injury.  So  in 
TuUidge  v.  Wade,  3  Wils.  18;  and  in  Doe  v.  FiUiUr,  13  Mee. 
&  W.  47. 

The  same  doctrine  is  held  in  Bateman  v.  Ooodyeary  12  Conn. 
680,  and  in  Treat  v.  Barbery  7  Id.  279,  in  which  Hanson,  C.  J.^ 
says:  "The  jury  are  not  bound  down  to  give  the  mere  pecu- 
niary loss  sustained  by  the  plaintiff,  but  may  award  damages 
for  the  malice  and  insult  attending  a  trespass."  And  although 
that  was  trespass  de  borne  aeportatia^  yet  it  is  evident,  fix>m  the 
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connectioii  in  which  the  above  remark  was  made,  that  it  wa» 
intended  to  apply  to  trespass  quare  clausum  as  well. 

In  Memlls  v.  Tariff  Jf.  Company,  10  Conn.  384  [27  Am. 
Dec  682],  it  was  held  that  in  an  action  on  the  case,  exemplary 
damages  might  be  recovered,  as  well  as  in  trespass.  Hunting- 
ton, J.,  says:  '^  If  the  owner  of  a  well  shall  bring  trespass 
against  another  for  an  entry  on  his  land  and  putting  into  the 
well  any  poisonous  or  offensive  substance,  the  jury  would  not 
be  restricted,  in  awarding  damages,  to  the  actual  pecuniary 
loss  which  the  plaintiff  may  have  sustained."  And  why 
ehoald  they  be  so  restricted,  should  the  plaintiff  be  a  co-tenant 
with  the  defendant  of  the  well,  and  bring  an  action  on  the 
case  for  a  like  injury,  committed  under  like  circumstances  ? 

In  Major  v.  PuUiar^,  3  Dana,  584,  it  was  held  that  in  tres^ 
pass  quare  clatMum  Jregitj  where  malice,  and  vexatious  and 
incidental  wrongs,  were  proved,  the  jury  may  give  any  amount 
of  damages,  not  exceeding  that  laid  in  the  declaration,  unless 
80  excessive  as  to  be  obviously  oppressive,  or  to  evince  corrup- 
tion or  vindictive  passion  on  the  part  of  the  jury. 

We  do  not  mean  to  say  that  in  this  case  any  exemplary 
damages  should  or  should  not  be  recovered;  nor  do  we  intend 
by  this  decision  to  extend  the  doctrine  of  exemplary  damages 
as  held  in  this  state;  but  we  hold,  simply,  that  exemplary 
damages  may  be  recovered  in  an  action  of  trespass  qiiara 
dawum  fregitf  as  well  as  in  any  other  action,  where  there  are 
such  circumstances  of  aggravation,  of  insult,  and  of  malice 
as  would  warrant  such  recovery. 

A  new  trial  granted. 

BiORT  TO  RjBOOTVB  ExEicpLART  Damaoss  if  not  oonfined  to  one  form  of 
•elioD.  They  may  be  reooyered  in  case  m  well  aa  in  treepaaa:  HopkiM  v. 
AUaaik  etc  R.  R.  Co,^  72  Am.  Deo.  2S7,  and  note  205. 

ExsMFLAXT  Damaocs  Df  Trbspass,  WHIN  Eecovebablb:  See  note  to  IRU 
T.  Long^  IS  Am.  Deo.  726;  BaidtMer  v.  KtUy,  34  Id.  174;  CurtiM  v.  H<yyt,  4$ 
Id.  149;  extended  note  to  Atutm  v.  Wilwn,  60  Id.  767-775,  on  allowance  of 
txem]^Ury  damages  in  general;  extended  note  to  MerrHh  v.  Tar^Mfy,  Co»t 
S7  Id.  684-6S9,  on  aggiavation  of  damages  to  property. 

dBCUMRANCn    BAVIHO  Ko  DzBIOT  CONKBOTIOM  WITH  GaSB  ihoold  nol 

W  admitted  as  eridenoe:  Ih^pree  v.  Staie,  73  Am.  Deo.  422. 
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State  v.  Babtlett. 

[4S  NSW  HAMF8HXBB,  221] 

Wanui  Insanitt  ib  Sbt  up  as  Dxfbnss  to  iNDicfnaDrr  ior  CBnoE,  th* 
jury  ought  not  to  retam  a  Terdict  of  guilty  if  they  have  a  reaaonablo 
doubt  as  to  the  aoondnen  of  the  prisoaer'B  mind  and  his  eaigmndty  t9 
commit  the  crime. 

Assault  to  commit  murder.  Bartlett  shot  and  wounded 
one  Dicey.  He  was  indicted  for  assault  to  commit  murder. 
His  defense,  among  others,  was,  that  he  was  a  monomaniac 
on  the  subject  of  his  wife's  infidelity,  and  that  he  imputed 
improper  connection  between  her  and  the  said  Dicey.  The 
jury  found  a  verdict  of  guilty,  and  defendant  appealed.  The  in* 
structions  on  which  the  appeal  was  based  appear  in  the  opinion. 

E.  A.  Hibbardf  for  the  respondent. 

Blair^  solicitor^  for  the  state. 

By  Court,  Bellows,  J.  The  defendant's  counsel  requested 
the  court  to  charge  the  jury  that  if  it  was  more  probable  that 
the  prisoner  was  insane  than  otherwise,  it  was  their  duty  to 
find  him  not  guilty  by  reason  of  insanity;  and  also,  that 
although  the  burden  was  on  the  prisoner  to  remove  the  nat- 
ural presumption  of  sanity,  the  jury  must  be  satisfied,  be* 
yond  a  reasonable  doubt,  that  he  was  a  sane  man,  or  else 
acquit  him. 

But  the  court  declined  to  charge  the  jury  according  to  either 
request,  unless  it  be  found  in  the  direction  "  that  the  jury  must 
be  satisfied  of  the  existence  of  such  malice  at  the  time,  beyond 
a  reasonable  doubt,  in  the  prisoner,  and  that  he  had  a  sufii- 
cient  degree  of  mental  capacity  or  sanity  to  render  him  a  fit 
subject  of  punishment,  upon  the  principles  before  suggested." 

If  the  term  "  beyond  a  reasonable  doubt"  could  be  applied 
to  the  finding  of  the  jury  in  respect  to  the  sanity  of  the  pris- 
oner, it  must  be  regarded  as  a  full  compliance  with  both 
branches  of  the  request;  because,  if  his  sanity  was  estab- 
lished beyond  all  reasonable  doubt,  there  could  be  no  ground 
to  claim  that  he  was  probably  insane.  But  we  think  the  term 
^*  beyond  a  reasonable  doubt "  cannot  be  so  applied,  or  at  least 
not  necessarily;  and  this  is  indicated  by  other  parts  of  the 
charge,  in  which  it  is  stated,  in  substance,  that  to  overcome 
the  presumption  of  sanity,  it  must  be  clearly  proved  that  the 
prisoner  was  laboring  under  such  a  disease  of  mind  as  to 
render  him  unable  to  discriminate  between  right  and  wrong; 
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and  again,  that  to  find  the  act  not  criminal,  they  must  be 
dearly  satisfied  that  it  was  the  result  of  the  disease,  and  not 
of  a  mind  capable  of  choosing.  It  must  be  taken,  then,  that 
the  judge  declined  to  charge  the  jury  that  it  would  be  suffix 
cient,  if  the  prisoner's  evidence  rendered  it  more  probable  that 
he  was  insane  than  otherwise;  or  that  they  must  be  satisfied 
beyond  a  reasonable  doubt  that  he  was  sane,  and  responsible 
for  his  acts.  It  must  be  taken,  also,  that  evidence  had  been 
adduced  tending  to  prove  the  prisoner's  insanity;  otherwise, 
there  was  no  occasion  to  give  any  instructions  upon  the  subject. 

Upon  this  state  of  the  case,  two  questions  arise:  1.  Is  it 
enot^h  that  the  proof  should  render  the  insanity  more  prob- 
able^ than  otherwise?  2.  Ought  the  prisoner  to  be  found  guilty 
when,  upon  the  whole  evidence,  there  is  a  reasonable  doubt  of 
his  sanity? 

Upon  a  careful  examination  of  the  questions,  both  upon 
principle  and  authority,  we  are  of  the  opinion  that  the  jmy 
ought  not  to  return  a  verdict  of  guilty  so  long  as  a  reasonable 
doubt  rests  in  their  minds  of  the  prisoner's  capacity  to  commit 
the  ofiense  charged;  and  this,  of  course,  is  an  answer  to  both 
questions.  Nor  do  we  think  it  at  all  material  whether  the 
proof  of  insanity  comes  from  the  government  or  the  accused, 
or  part  firom  each;  but  however  adduced,  it  is  incumbent  upon 
the  prosecutor  to  satisfy  the  jury  beyond  a  reasonable  doubt 
of  the  existence  of  all  the  elements,  including  the  necessary 
soundness  of  mind,  that  constitute  the  offense.  We  are  aware 
that  there  is  conflict  in  the  adjudged  cases  upon  this  subject, 
and  that  highly  respectable  authorities  have  maintained  that 
when  insanity  is  set  up  as  a  defense,  the  burden  of  proof  is 
thrown  upon  the  respondent  by  force  of  the  natural  presump- 
tion of  sanity,  and  that  he  must  establish  his  defense  by  a 
preponderating  weight  of  evidence;  and  that  some  cases  have 
even  gone  so  far  as  to  hold  that  it  must  be  sufficient  to  remove 
all  reasonable  doubt  of  the  insanity,  as  in  the  case  of  State  v. 
Speneevj  21  N.  J.  L.  196;  but  we  are  unable  to  assent  to  either 
view,  for  reasons  which  we  shall  proceed  to  state. 

The  rule  in  criminal  cases  requiring  the  prosecutor  to  estab- 
lish the  g^t  of  the  accused  beyond  a  reasonable  doubt  has 
its  origin  in  the*  humane  maxim,  that  it  is  better  that  many 
guilty  persons  escape  than  that  one  innocent  person  should 
suffer.  This  maxim,  obviously,  is  not  founded  upon  any  tech- 
nical rule  or  system  of  pleading,  but  is  based  upon  broad 
principles  of  justice,  which  forbid  the  infliction  of  punishment 
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antil  the  commission  of  the  crime  is  to  a  reasonable  certainty 
established.    It  has  received  the  sanction  of  the  most  enlight- 
ened jurists  in  all  civilized  communities,  and  in  all  ages;  and 
with  the  increasing  regard  for  human  life  and  individual  se-      [ 
curity,  it  is  quite  apparent  that  the  energy  of  the  rule  is  in 
no  degree  impaired.    When  the  evidence  is  all  before  the  jurv^ 
they  are  to  weigh  it,  without  regard  to  the  side  from  which  it 
comes,  and  determine  whether  or  not  the  guilt  of  the  prisoner      { 
has  been  established  beyond  a  reasonable  doubt.     To  hold      ^ 
that  the  quantity  and  weight  of  the  evidence  is  in  any  degree 
affected  by  the  fact  that  the  prosecutor  has  been  able  to  make 
a  case  witliout  introducing  any  matter  in  excuse  or  justifica- 
tion, is  clearly  contrary  to  the  spirit  of  the  rule,  and  is  giving 
to  mere  form  an  effect  which,  in  many  cases,  must  be  con- 
templated with  great  pain;    inasmuch  as  juries  might  feel 
bound  to  find  the  prisoner  guilty  of  a  capital  crime,  when,  in 
their  consciences,  they  had  serious  doubts  of  the  existence  of 
malice  or  of  mental  capacity  sufficient  to  charge  the  prisoner. 
Such  a  doctrine  must  inevitably  lead  to  a  constant  struggle, 
on  the  part  of  the  prosecutor,  to  prove  his  case  without  intro- 
ducing any  evidence  of  those  facts  or  circumstances  upon 
which  the  respondent  is  understood  to  rely.     In  a  large  rum* 
ber  of  cases,  with  skillful  management,  he  might  succeed,  and 
thus  deprive  the  accused  of  that  protection  which  the  rule^ 
independent  of  all  technicality  or  matters  of  form,  was  de- 
signed to  afibrd. 

The  conflict  which  exists  has  probably  arisen,  in  a  great 
degree,  from  an  attempt  to  apply  to  criminal  causes  the  rulea 
which  govern  the  trial  of  issues  in  civil  causes.  In  the  latter, 
where  the  defendant  sets  up  matter  in  excuse  or  avoidance^ 
he  must  establish  the  defense  by  a  preponderance  of  proof; 
and  by  analogy  it  has  sometimes  been  held,  in  criminal  cases,, 
that  matters  of  defense  arising  from  accident,  necessity,  or  in* 
firmity  must  be  established  by  a  like  preponderance  of  proof. 
In  some  cases,  it  has  been  carried  so  far  as  to  require  the  same 
quantity  of  evidence  to  prove  such  matters  of  defense  as  to 
prove  the  commission  of  the  crime,  namely,  enough  to  remove 
all  reasonable  doubt.  But  we  think  there  are  marked  distinc- 
tions between  the  two  classes  of  trials,  and  that  the  rules  as 
to  the  weight  of  evidence  and  burden  of  proof  in  civil  caaea 
are  not  safe  guides  in  criminal  causes.  In  civil  causes,  the 
burden  of  proof  is,  in  general,  upon  the  party  who  maintains 
the  affirmative;  and  when  thrown  upon  the  defendant,  it  is 
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because  he  sets  ap,  by  his  plea,  matters  which  avoid  the  effect 
of  tlie  plaintiff's  allegations,  but  do  not  deny  them.    It  is, 
therefore,  right  that  the  burden  of  proof  should  be  upon  him 
to  establish  the  truth  of  such  matters  in  avoidance  by  a  pre- 
ponderance of  evidence,  especially  as  nothing  more  is  required 
than  to  render  the  truth  of  such  matters  more  probable  than 
otherwise.    In  criminal  causes,  the  trial  is  usually  had  upon 
a  plea  that  puts  in  issue  all  the  allegations  in  the  indictment; 
and  upon  every  sound  principle  of  pleading  and  evidence,  the 
burden  is  upon  the  prosecutor  to  sustain  them  by  satisfactory 
proofs.    A  system  of  rules,  therefore,  by  which  tiie  burden  is 
shifted  upon  the  accused  of  showing  any  of  the  substantial 
allegations  in  the  indictment  to  be  untrue,  or  in  other  words, 
to  prove  a  negative,  is  purely  artificial  and  fgrmal,  and  utterly 
at  war  with  the  humane  principle  which,  in  favorem  viiXj  re- 
quires the  guilt  of  the  prisoner  to  be  established  beyond  reason- 
able  doubt.    Not  only  so,  but  fairly  considered,  such  a  system 
derives  no  countenance  from  the  rules  which  govern  the  trials 
of  civil  causes,  inasmuch  as  in  respect  to  all  the  allegations  in 
the  declaration,  provided  they  are  put  in  issue,  the  burden  of 
proof,  in  general,  rests  with  the  plaintiff. 

The  indictment  in  this  case  is  for  an  assault  with  intent  to 
commit*  murder;   and   by  the  well-settled   definition  of  the 
offense,  murder  is  when  a  person  of  sound  memory  and  discre- 
tion unlawfully  kills  any  reasonable  creature  in  being  under 
the  peace  of  the  state,  with  malice  aforesaid,  either  express  or 
implied.     To  justify  a  conviction,  all  the  elements  of  the 
crime  as  here  defined  must  be  shown  to  exist,  and  to  a  moral 
certainty,  including  the  facts  of  a  sound  memory,  an  unlaw- 
M  killing,  and  malice.    As  to  the  first,  the  natural  presump- 
tion of  sanity  is  prifna  jacit  proof  of  a  sound  memory,  and 
that  must  stand  unless  there  is  other  evidence  tending  to 
prove  the  contrary;  and  then,  whether  it  come  from  the  one 
ode  or  the  other,  in  weighing  it,  the  defendant  is  entitled  to 
the  benefit  of  all  reasonable  doubt,  just  the  same  as  upon  the 
point  of  an  unlawful  killing  or  midice.    Indeed,  the  want  of 
iDund  memory  repels  the  proof  of  malice,  in  the  same  way  as 
proof  that  the  killing  was  accidental,  in  self-defense,  or  in  heat 
of  blood;  and  there  can  be  no  solid  distinction  founded  upon 
the  fact  that  the  law  presumes  the  existence  of  a  sound  mem- 
ory.   So  the  law  infers  malice  from  the  killing  when  that  is 
•hown,  and  nothing  else;  but  in  both  cases  the  inference  is 
0D6  of  &ct,  and  it  is  for  the  jury  to  say  whether,  on  ail  the 
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evidence  before  them,  the  malice  or  the  Banity  is  proved  or 
not.  Indeed,  we  regard  these  inferences  of  fact  as  not  designed 
to  interfere  in  any  way  with  the  obligation  of  the  prosecutor 
to  remove  all  reasonable  doubt  of  guilt;  but  are  applied  as  the 
suggestions  of  experience,  and  with  a  view  to  the  convenience 
and  expedition  of  trials,  leaving  the  evidence,  when  adduced, 
to  be  weighed  without  regard  to  the  fact  whether  it  come  from 
the  one  side  or  the  other. 

Our  opinion,  then,  is,  that  the  inference  which  the  law  makes 
of  sanity,  malice,  and  the  like,  is  to  be  regarded  as  merely  a 
matter  of  evidence,  and  standing  upon  the  same  ground  ns 
the  testimony  of  a  witness:  1  Oreenl.  Ev.,  sees.  83,  84;  and  in 
this  respect  is  like  the  presumption  of  innocence:  See  Sutton 
V.  Sadlevy  3  Com.  B.,  N.  S.,  87;  S.  C,  91  Eng.  Com.  L.  87. 
Nor  does  it  shift  the  burden  of  proof  in  the  sense  of  changing 
the  rule  as  to  the  quantity  of  evidence;  but  is  merely  prima 
facte  proof  of  the  sanity,  or  malice,  upon  which,  other  things 
being  shown,  the  jury  may  find  a  verdict  of  guilty.  If  further 
evidence  is  ofiered  upon  the  point,  by  either  party,  tending  to 
repel  the  presumption,  the  whole  must  be  weighed  by  the  jury, 
who  are  to  determine  whether  the  guilt  of  the  prisoner  is 
established  beyond  a  reasonable  doubt.  The  criminal  intent 
must  be  proved  as  much  as  the  overt  act,  and  without  a  sound 
mind  such  intent  could  not  exist;  and  the  burden  of  proof 
must  always  remain  with  the  prosecutor  to  prove  both  the  act 
and  criminal  intent. 

In  the  English  courts,  the  direct  question  does  not  appear 
to  have  been  discussed,  though  it  is  laid  down  by  elementary 
writers  that  when  the  defense  is  insanity,  the  burden  of  prov- 
ing it  is  upon  the  prison^:  Roscoe's  Evidence,  5th  Am.  cd., 
944;  1  Russell  on  Crimes,  10,  citing  Bellinghani^s  Casey  re- 
ported in  1  Collinfloii  on  Idiots,  636,  and  Roscoe's  Evidence, 
946,  and  note  to  Rex  v.  Offordf  5  Car.  &•  P.  168,  where  the 
judge  told  the  jury  that  to  support  such  defense,  it  ought  to 
be  proved,  beyond  reasonable  doubt,  that  the  respondent  was 
insane.  In  Foster's  Crown  Law,  255,  it  is  said:  '*  In  every 
charge  of  murder,  the  fact  of  killing  being  first  proved,  all  the 
circumstances  of  accident,  necessity,  or  infirmity  are  to  be 
satisfactorily  proved  by  the  prisoner,  unless  they  arise  out  of 
the  evidence  produced  against  him;  for  the  law  presumeth  the 
fact  to  have  been  founded  in  malice,  until  the  contrary  ap- 
peareth;  and  very  right  it  is  that  the  law  should  so  presume. 
The  defendant,  in  this  instance,  standeth  just  upon  the  same 
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ground  that  every  other  defendant  doth;  the  matters  tending 
to  justify,  excuse,  or  alleviate  must  appear  in  evidence  before 
he  can  avail  himself  of  them."  So  it  is  laid  down  in  1  East's 
Crown  Land,  224-340,  and  Hawk.  P.  C,  c.  31,  sec.  32;  4  Bla. 
Com.  201.  On  this  point,  Oneby^s  Caae^  reported  2  Stra.  766,  and 
also  in  Ld.  Raym.  1485,  and  decided  in  1727,  is  relied  upon 
as  a  leading  case;  but  it  will  be  observed  that  the  question  of 
the  quantity  of  evidence  was  not  at  all  considered,  and  its 
weight  as  an  authority  is  greatly  diminished  by  the  fact  that 
it  was  then  held  that  whether  there  was  malice  or  not  was  a 
question  of  law;  and  so,  also,  whether  the  act  was  deliberate 
or  in  the  heat  of  passion.  In  the  opinion  of  the  judges,  in 
answer  to  questions  propounded  by  the  house  of  lords,  re- 
ported in  note  to  Eegina  v.  Higginson^  1  Car.  &  K.  130,  Tin- 
dal,  C.  J.,  says:  ''Every  man  is  presumed  to  be  sane,  and 
responsible  for  his  crimes,  until  the  contrary  is  shown  to  the 
satisfaction  of  the  jury;  and  that  to  establish  a  defense  on  the 
ground  of  insanity,  it  must  be  clearly  proved  that,  at  the  time 
of  the  committing  of  the  act,  the  party  accused  was  laboring 
under  such  a  defect  of  reason,  from  disease  of  mind,  as  not  to 
know  the  nature  and  quality  of  the  act  he  was  doing,  or  if  he 
did  know  it,  that  he  did  not  know  it  was  wrong." 

Another  class  of  cases  in  the  English  courts  are  referred  to 
in  Wharton's  Criminal  Law,  264, 265,  as  cases  where  the  facts 
of  the  prosecution  are  conceded,  but  the  defendant  sets  up 
some  matter  in  excuse  or  avoidance;  in  which  event,  it  is  said 
that  the  presumption  of  innocence  no  longer  works  for  the 
defense,  and  such  matter  of  excuse  or  avoidance  should  be 
proved  by  the  defendant  by  a  preponderance  of  testimony. 
The  cases  cited  in  support  of  this  doctrine  are  prosecutions  for 
selling  liquor  without  license,  shooting  game  without  the  neces- 
sary qualifications,  practicing  medicine  without  a  certificate, 
and  the  like.  Some  of  these  cases  were  civil  suits,  brought  for 
the  penalty,  and  the  substance  of  the  doctrine  held  in  them  all 
was,  that  the  affirmative  of  the  facts  being  with  the  defendant, 
and  matter  being  peculiarly  within  his  knowledge,  the  burden 
of  proof  was  upon  him.  But  the  question  before  the  court,  in 
this  case,  was  not  considered,  and  it  was  nowhere  announced 
that  in  case  evidence  was  adduced  by  the  defendant,  tending 
to  prove  such  fact,  the  jury  must  require  that  it  should  be 
made  to  preponderate  in  his  favor. 

It  will  be  perceived,  then,  that  according  to  the  general 
statement  of  the  English  doctrine,  which  is  £Ekirly  expressed  in 
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the  extract  from  Foster's  Crown  Law  which  we  have  quoted, 
the  obligation  of  proving  any  circumstances  of  accident,  neces- 
sity, or  infirmity,  which  maybe  set  up  as  a  defense  to  a  charge 
of  murder  or  other  crime,  is  thrown  upon  the  prisoner;  unless 
such  proof  arises  out  of  the  evidence  offered  by  the  proseca« 
tion.  It  is  said,  indeed,  that  such  circumstances  must  be  sat- 
isfactorily proved;  but  it  is  not  stated  by  what  quantity  of 
evidence,  whether  such  as  to  preponderate  in  favor  of  the  pris- 
oner, or  whether  he  is  to  be  entitled  to  the  benefit  of  reasonable 
<]oubt8,  as  in  other  cases.  When  we  consider,  however,  that 
the  passage  clearly  applies  to  everything  which  rebuts  malice, 
whether  by  showing  that  the  act  was  justifiable,  was  done  in 
necessary  self-defense,  or  that  the  prisoner  was  not  capable  of 
committing  the  crime  by  reason  of  insanity,  it  may  well  be 
urged  that  nothing  more  was  intended  than  this.  If  the  pros- 
ecutor has  proved  the  commission  of  the  offense  without  dis- 
<^]o8ing  any  circumstance  of  justification, necessity,  or  infirmity, 
or  other  matter  of  defense  relied  upon  by  the  accused,  then  the 
burden  will  be  upon  the  latter  to  offer  so  much  proof  of  the 
matters  constituting  his  defense  as  will,  upon  the  rules  of  law, 
ontitle  him  to  a  verdict  of  not  guilty.  Not  that  his  proof  shall 
be  sufficient  to  establish  such  facts  by  a  preponderance  of  evi- 
dence, but  sufficient  to  entitle  him  to  an  acquittal.  If  it  were 
not  so,  what  shall  be  the  rule  when  some  evidence  of  the  mat- 
ter in  excuse  or  justification  unavoidably  creeps  in  with  the 
government  proof,  and  still  the  accused  offers  more  to  the  same 
facts?  To  hold  that  the  rule  upon  which  the  life  or  death  of 
a  human  being  may  depend  is  to  be  affected  by  a  circumstanoe 
60  trivial  before  any  enlightened  conscience,  would  be  giving 
to  mere  form  a  weight  wholly  inconsistent  with  the  humane 
spirit  of  our  criminal  laws.  In  the  opinion  of  Tindal,  C.  J., 
before  cited,  which  was  given  without  argument,  and  without 
the  attention  of  the  court  being  distinctly  drawn  to  this  pointy 
it  is  by  no  means  clear  that  any  different  rule  as  to  the  quan- 
tity of  evidence  was  intended  to  be  announced,  although  there 
may  be  some  expressions  tending  that  way. 

In  Commonwealth  v.  York^  9  Met.  93  [43  Am.  Dec.  373],  it 
was  decided  that  malice  was  to  be  inferred  from  a  willfiil  and 
voluntary  killing,  unless  it  was  proved  by  a  preponderance  of 
evidence  by  the  accused  that  the  act  was  done  in  an  affray  in 
the  heat  of  blood.  The  opinion  was  pronounced  by  Shaw, 
€.  J.,  after  a  most  able  and  thorough  examination  of  the  au- 
thorities, and  it  is  apparent  that  he  gave  great  weight  to  the 
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•tatemeDt  of  Sir  Michael  Foster,  which  we  have  dted.  The 
court,  however,  were  not  unanimous,  Wilde,  J.,  having  deliv- 
ered an  able  dissenting  opinion.  In  the  previous  case  of  Comr 
vumweaUK  v.  Rogers^  7  Id.  604  [41  Am.  Dec.  458],  it  was  held 
that  the  ordinary  presumption  of  sanity  must  stand  until 
rebutted  cither  by  evidence  ofiTered  by  government  or  by  the 
prisoner;  and  in  either  case  the  evidence  must  be  sufficient  to 
establish  the  fS&ct  of  insanity.  Subsequently,  in  Comfnonr 
wealth  V.  HawkinSy  3  Gray,  468,  the  doctrine  of  Commonwealth 
V.  Yorky  9  Met  93  [43  Am.  Dec.  373],  was  restricted  by  Shaw, 
C.  J.,  to  cases  where  the  killing  was  proved,  and  nothing  else; 
but  it  was  held  that  where  the  circumstances  were  fully  shown, 
the  burden  was  upon  the  state  to  show  the  malice  beyond  a 
reasonable  doubt.  The  cases  of  Commonwealth  v.  Rogers^  7 
Met.  500  [41  Am.  Dec.  458],  and  Commonwealth  v.  York,  9 
Id.  93  [43  Am.  Dec.  373],  put  upon  the  same  ground  the  re- 
butting of  malice,  by  showing  that  .the  act  was  done  during 
an  affray  in  the  heat  of  passion,  and  that  by  reason  of  insanity 
the  accused  was  incapable  of  malice.  And  it  is  quite  obvious, 
we  think,  that  in  principle  there  is  no  difference;  in  both  cases 
the  same  element  of  the  crime  is  proved  not  to  exist,  and  the 
indictment,  therefore,  is  not  sustained;  and  to  that  effect  is 
the  doctrine  of  the  passage  before  cited  from  Foster's  Crown 
Law. 

The  general  doctrine  of  Commonwealth  v.  York^  9  Met.  93 
[43  Am.  Dec.  373],  has  been  followed  in  several  of  the  Ameri- 
can courts,  giving  it  as  authority:  People  v.  MUgatej  5  Cal. 
127;  Graham  v.  Commonwealth^  16  B.  Mon.  587;  State  v.  Stark^ 
1  Strobh.  479;  State  v.  Spencer,  21  N.  J.  L.  196.  'Th^doctrme 
of  Comnumwealth  v.  York,  9  Met.  93  [43  Am.  Dec.  373],  has 
since  been  greatly  shaken,  if  not  overthrown,  in  Comm,onwealth 
V.  McKiey  1  Gray,  61  [61  Am.  Dec.  410],  in  an  able  opinion  of 
Bigelow,  J.,  which  decided  that  where  evidence  of  the  facts 
constituting  a  justification,  came  from  both  sides,  the  burden 
of  proof  remained  on  the  government  throughout,  to  remove 
all  reasonable  doubt  of  guilt;  and  the  reasons  assigned  apply 
with  equal  force  when  such  evidence  all  comes  from  the 
prisoner.  It  is  true  that  the  learned  judge  says:  ^* There  may 
lie  cases  where  a  defendant  relies  upon  some  distinct,  sub- 
stantial ground  of  defense,  not  necessarily  connected  with  the 
transaction  on  which  the  indictment  is  founded,  in  which  the 
burden  of  proof  is  shifted  upon  the  defendant;"  and  he  in- 
stances the  case  of  insanity,  bat  expresses  no  opinion  upon  it 

▲X.  Dsa  VOL.  LXXX— u 


162  State  v.  Babtlett.  [N.  H. 

It  was,  however,  held  in  a  suhsequent  case  {Commonwealth  v. 
Eddyy  7  Id.  683)  that  the  burden  of  jiroof  resting  on  the 
government  is  sustained  so  far  as  tiiu  duiuiidant's  mental 
capacity  is  concerned,  by  the  presimiption  of  sanity,  until  re- 
butted and  overcome  by  a  preponderance  of  the  whole  evi- 
dence; thus  giving  to  the  presumption  of  sanity  an  effect  that 
is  not  given  by  the  doctrine  of  Commonioedlih  v.  McKie^  1  Id. 
61  [61  Am.  Dec.  410],  to  the  presumption  of  malice;  which, 
nevertheless,  as  we  think,  stands  upon  the  same  ground. 
According  to  these  decisions,  then,  the  rule  in  Massachusetts^ 
as  to  the  quantity  of  evidence  to  establish  a  defense,  arising 
from  accident  or  necessity,  now  corresponds  with  the  views  we 
entertain,  and  with  our  construction  of  the  passage  cited  from 
Foster's  Crown  Law;  and  the  principle  of  the  rule  includes 
also  the  defense  arising  from  insanity  or  infirmity. 

In  accordance  with  our  views  is  the  doctrine  of  People  v. 
McCann,  16  N.  Y.  58  [69  Am.  Dec.  642],  where  the  subject  is 
most  ably  discussed;  Ogletree  v.  State^  28  Ala.  693;  United 
States  V.  McClarey  7  Law  Rep.,  N,  S.,  439,  U.  S.  Dist.  Ct,  by 
Sprague,  J.;  1  Am.  Lead.  Grim.  Gas.  347,  and  .note,  and  cases 
cited. 

Such,  also,  we  think,  has  been  the  course  of  trials  in  this 
state.  It  was  clearly  so  on  the  trial  of  Gorey,  in  Gheshire 
county,  for  murder,  in  1830,  October  term,  before  the  superior 
court  of  judicature,  Richardson,  G.  J.,  presiding,  where  the 
defense  set  up  was  insanity.  The  court  charged  the  jury 
that  the  state  had  no  claim  to  their  verdict  until  they  were 
satisfied,  beyond  all  reasonable  doubt,  that  the  prisoner  was 
guilty;  and  'in  that  case,  the  only  question  was,  whether  he 
was  insane,  the  guilt  otherwise  being  clear. 

So  was  State  v.  Prescoti^  tried  in  Merrimack  county,  Septem- 
ber, 1834  [not  reported],  before  Richardson,  G.  J.  In  that 
case,  which  was  for  the  murder  of  Mrs.  Gochran,  the  fact  of 
killing  was  also  clear,  and  the  only  defense  was  insanity. 
The  judge  charged  the  jury  that  it  was  their  duty  not  to 
pronounce  the  respondent  guilty  until  every  reasonable  doubt 
of  his  guilt  was  removed  from  their  minds.  And  again,  he 
said:  *'We  are  of  the  opinion  that  if,  under  all  of  the  circum- 
stances of  the  case,  you  have  any  reasonable  ground  to  suppose 
that  the  prisoner  could  not  have  had  the  use  of  his  reason^ 
you  are  bound  to  acquit  him.*' 

With  these  views  of  the  law,  and  the  course  of  our  own 
eourtSy  there  must  be  a  new  trial. 
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Just's  Dutt,  whkrx  Insanitt  is  Set  xtp  as  Defense  to  Cbims:  See  ex- 
ftanded  note  to  State  ▼.  Marler,  36  Am.  Dec.  402-411,  on  inaamty  aa  a  defense 
to  crime;  Freeman  ▼.  People,  47  Id.  216;  Carter  v.  State,  62  Id.  539;  People  v. 
MiCann,  69  Id.  642.  In  the  case  last  cited,  it  is  said  that  a  preponderance 
ol  proof  is  sufficient  to  establish  insanity,  and  that  an  instruction  that  it 
iiiiut  be  proved  beyond  a  reasonable  doubt  is  erroneous. 

Tee  pbinoipal  case  is  cttsd  in  HiU  ▼.  People,  1  Col.  453,  to  the  point  that 
in  a  criminal  case,  where  the  defense  is  based  upon  the  facts  and  circum- 
•taiioee  growing  out  of  the  charge  itself,  the  burden  of  proof  remains  on  the 
foremnient  throughout,  to  satisfy  the  jury  of  the  guilt  of  the  defendant. 
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148  New  IlAMPfiHiRE,  282.] 
Bquttasle  Evioppbl,  What  Conetitutes. — When  one,  by  his  words  or  con- 
duct, willfully  causes  another  to  believe  in  the  existence  of  a  certain 
state  of  things,  and  induces  him  to  act  on  that  belief,  or  to  alter  his  own 
previous  position,  the  former  is  concluded  from  averring  against  the  lat* 
ter  a  different  state  of  things  as  existing  at  the  sanio  time. 

BXFRESElVTATIOlfS  ABE  TO  BE   ReOAKDED  AS   "  WiLLFUL  "  when  the  person 

making  them  means  them  to  be  acted  upon,  or  if,  without  regard  to 
intention,  he  so  conducts  himself  that  a  reasonable  man  would  take  the 
representation  to  be  true,  and  believe  it  was  meant  that  he  should  act 
upon  it^ 
To  CoNsnTOTE  Eotopfel,  It  is  not  Necessary  to  Show  that  Persoit 
Making  Repbjesentation  Designed  to  Induce  Particular  PERso!f 
who  sets  it  up  as  an  estoppel  to  act  upon  it  as  true.  It  is  enough  that  he 
should  hold  out  to  all  who  have  occasion  to  act  the  existence  of  a  cer- 
tain state  of  facts  which  they  might  assume  to  be  true,  and  act  upon 
aooordingly. 

To  Ck>M8TITUTB  ESTOFPEL,  It  IS  OF  No  IMPORTANCE  WHETHER  DECLARA- 
TIONS OB  Admissions  be  Made  in  Expre.ss  Language  to  person  him- 
self who  sets  them  up  as  an  estoppel,  or  are  implied  from  the  open  and 
general  conduct  of  the  party;  as  the  implied  declaration  may  be  consid- 
ered as  addressed  to  every  one  in  particular  who  may  have  occasion  to 
act  upon  it. 

"Cbeditor's  PosmoN  is  Changed"  bt  Atfachment,  within  Meaning 
OF  Law  of  Estoppel.  Where  A  is  clothed  by  B  with  all  indications  of 
ownership  to  property,  and  A*s  creditor  acts  upon  that  fact  and  attaches 
the  property  as  A's,  it  will  be  such  a  chan^^e  of  his  position  as  to  estop  1) 
from  dmying  the  truth  of  his  representations  that  it  was  A's  property*. 

BsTOPPEL. — Where  A  put  cattle  into  B*s  possession  to  sell,  with  an  agree- 
ment that  they  should  be  held  out  as  B's  cattle,  the  better  to  effect  a  sale, 
and  B  represented  to  one  of  his  own  creditors  that  he  had  bought  the 
onttle  of  A,  and  the  creditor,  acting  upon  this  representation,  attached 
the  cattle  aa  B's,  A  was  held  to  be  estopped  to  set  up  property  in  hiTii- 
sell  against  snch  creditor,  although  "R,  at  the  time  of  the  attachuunt, 
infonned  the  officer  that  the  cattle  belonged  to  A. 

Tbovbb,  for  convertmg  certain  cattle  of  the  plaintifr.  at- 
teehod  by  the  defendant,  as  a  deputy  sheriff,  as  the  pro])C'rty 


164  Dbew  v.  Kimball.  [N.  H. 

of  one  French,  on  a  writ  in  favor  of  one  Page.  PlaintiffB* 
testimony  tended  to  show  that  the  property  belonged  in  &et 
to  him,  and  that  he  had  put  it  into  the  hands  of  French  ta 
sell.  Defendant's  evidence  tended  to  prove  a  sale  by  the 
plaintiff  to  French;  and  he  offered  evidence  of  the  plaintiff's 
statement  that  he  had  sold  the  cattle  to  French.  Plaintiff 
was  then  permitted  to  testify,  against  the  defendant's  objeo- 
tion,  that  French  had  advised  him  that  it  would  be  necessaryi 
in  order  to  obtain  a  fair  price  for  the  animals,  to  conceal  the 
fact  that  he  still  owned  them;  and  that,  in  accordance  with 
this  advice,  he  had,  in  conversation  with  the  defendant's  wit- 
ness, disavowed  ownership  in  the  cattle.  French  was  also 
permitted,  against  defendant's  exception,  to  state  that  he  had 
so  advised  the  plaintiff,  and  assigned  as  the  reason  for  it  that 
the  plaintiff  was  living  at  a  distance,  and  the  winter  approach- 
ing, of  which  purchasers  would  take  advantage.  Defendant 
then  introduced  Page,  who  testified  that  on  the  day  the  plain- 
tiff left,  but  after  he  was  gone,  French  told  him  that  he  had 
bought  the  stock,  and  that  it  was  his  property.  Page  there- 
upon,  on  the  same  day,  caused  the  stock  to  be  attached,  on  a 
demand  of  some  years'  standing.  French  was  present  at  the 
time  of  the  attachment,  and  notified  the  officer  that  the  plain- 
tiff owned  the  stock.  The  court  was  requested  by  the  defend- 
ant to  charge  the  jury  that  if  the  plaintiff  and  French  agreed 
together  to  represent  that  the  property  had  been  sold  to 
French,  and  he,  under  that  agreement,  so  represented  to  Page, 
who  was  induced  thereby  to  cause  the  property  to  be  attached, 
then  the  plaintiff  was  estopped  to  claim  the  property  in  this 
action.  The  court  declined  to  so  charge  the  jury.  Verdict 
for  plaintiff,  and  defendant  excepted. 

C.  H.  Bell,  for  the  defendant. 
Tuck  and  French,  for  the  plaintiff. 

By  Court,  Bellows,  J.  The  principal  question  is,  whether 
the  plaintiff  is  estopped  by  his  acts,  and  the  representations 
to  Page,  to  deny  that  the  cattle  belonged  to  French.  On  tills 
point  the  case  finds  that  at  the  time  the  cattie  were  attached 
by  the  defendant  upon  the  writ  in  favor  of  Page  against 
French,  they  were  in  French's  possession.  And  the  plaintiff's 
case  is  that  they  were  his  property,  and  merely  left  with 
French  to  sell.  And  he  testified  that  for  the  purpose  of  con« 
cealing  the  fact  that  he  owned  the  cattle  that  a  sale  of  them 
might  be  better  effected,  he  had  disavowed  such  ownership; 
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and  that  this  was  done  in  pursuance  of  the  advice  of  French. 
And  Page  testified  that  on  the  day  of  the  attachment,  after 
the  plaintiff  had  left  for  his  home,  the  said  French  told  him 
that  he  had  bought  the  cattle,  and  they  were  his  property; 
and  he  thereupon  caused  them  to  be  attached. 

Under  these  drcumstanees,  the  defendant  requested  the 
court  to  charge  the  jury  that  if  the  plaintiff  and  French  agreed 
to  represent  the  property  to  have  been  sold  to  French,  and  the 
latter,  under  that  arrangement,  had  so  represented  it  to  Page, 
who  was  thereby  induced  to  cause  the  property  to  be  attached, 
the  plaintiff  was  estopped  to  claim  the  property  in  this  action. 

Upon  the  evidence  reported,  we  think  the  jury  might  have 
Ibond  the  facts  stated  in  this  request;  and  therefore  the  ques- 
tion is,  whether  there  was  error  in  declining  to  give  such  in- 
structions. If  such  representation  was  made  by  French  by 
the  direction  or  authority  of  the  plaintiff,  the  effect  would  be 
the  same,  necessarily,  as  if  made  by  the  plaintiff  himself;  and 
so  we  propose  to  consider  it. 

What  constitutes  an  equitable  estoppel  is  well  stated  by 
Lord  Demnan  in  Piekard  y.  Sears,  6  Ad.  &  El.  469,  in  these 
words:  "  When  one,  by  his  words  or  conduct,  willfully  causes 
another  to  believe  in  the  existence  of  a  certain  state  of  things, 
and  induces  him  to  act  on  that  belief,  or  to  alter  his  own 
previous  position,  the  former  is  concluded  from  averring 
against  the  latter  a  different  state  of  things  as  existing  at  the 
same  time."  This  definition  is  adopted  in  our  own  state,  in 
Davis  V.  Handyj  37  N.  H.  75;  and  Odlin  v.  Gove,  41  Id.  465 
[77  Am.  Dec.  773];  and  in  Copeland  v.  Copelandj  28  Me.  525; 
and  Brown  v.  Whederj  17  Conn.  345;  and  in  Freeman  v.  Cooke^ 
2  Exch.  654,  Mr.  Baron  Parke,  who  delivered  the  opinion  of 
the  court,  holds  that  this  definition  must  be  considered  as 
established  in  the  English  courts.  At  the  same  time  he  says: 
"  By  the  term  'willfully,'  however,  in  that  rule,  we  muat  un- 
derstand, if  not  that  the  party  represents  that  to  be  true  which 
he  knows  to  be  untrue,  at  least  that  he  means  his  representa- 
tion to  be  acted  upon,  and  that  it  is  acted  upon  accordingly. 
And  if,  whatever  a  man's  real  intention  may  be,  he  so  con- 
ducts himself  that  a  reasonable  man  would  take  the  repre- 
sentation to  be  true,  and  believe  that  it  was  meant  that  he 
should  act  upon  it,  and  did  act  upon  it  as  true,  the  party 
making  the  representation  would  be  equally  precluded  from 
contesting  its  truth."  In  short,  the  representations  are  to  be 
regarded  as  '^  willful,"  when  the  person  making  them  means 
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them  to  be  acted  upon,  or  if  without  regard  to  intentioiii  he 
8o  conducts  himself  that  a  reasonable  man  would  take  the 
representation  to  be  true,  and  believe  it  was  meant  he  should 
act  upon  it.  That  was  an  action  of  trover  by  the  assignees  of 
William  Broadbent  against  the  sheriff  for  goods  seized  oq 
execution  against  Joseph  and  Benjamin  Broadbent.  It  ap- 
peared that  when  the  sheriff's  officer  entered  to  take  the  goods, 
the  bankrupt,  supposing  the  writ  to  be  against  himself,  in- 
formed the  officer  that  the  goods  belonged  to  Benjamin. 
Afterward,  on  the  writ  being  shown,  he  said  the  goods  be- 
longed to  another  brother,  and  finally  to  himself.  The  sheriff 
then  seized  the  property  and  sold  it  as  the  property  of  Ben- 
jamin; but  the  jury  found  that  the  goods  were  in  fact  Wil- 
liam's. The  court  held  that  the  defendant  was  not  entitled 
to  have  a  verdict  entered  for  him,  because  it  was  not  found 
that  the  bankrupt  intended  to  have  the  goods  seized  as  Ben- 
jamin's; nor  could  it  be  said  that  any  reasonable  man  would 
have  seized  the  goods  on  the  faith  of  the  bankrupt's  represen- 
tations taken  altogether.  And  the  court  also  says  that  what* 
ever  intention  he  had  in  his  first  statement  was  done  away 
with  by  an  opposite  statement  before  the  goods  were  seised. 
As  to  the  principle  laid  down  in  Pickard  v.  Sears,  6  Ad.  &  EL 
469,  see  Oregg  v.  WellSy  10  Id.  90;  and  also  2  Smith's  Lead. 
Cas.  460,  and  cases  cited. 

In  the  case  before  us,  we  are  referred  to  Pierce  v.  Andrews^ 
6  Gush.  4  [52  Am.  Dec.  748],  where  the  agent  of  a  creditor  of 
B  called  upon  the  plaintiff  to  inquire  who  owned  a  certain 
horse  in  the  plaintiff's  possession;  and  the  latter,  without 
knowing  the  purpose  of  the  inquiry,  said  it  belonged  to  B; 
and  thereupon  a  sheriff  seized  the  horse,  on  the  creditor's  exe- 
cution against  B,  and  sold  it.  The  court  decided  that  the 
plaintiff  was  not  estopped  to  prove  that  the  horse  was  his 
own,  saying  no  one  can  be  estopped  by  a  deceptive  answer  to 
a  question  which  he  may  rightfully  deem  impertinent,  and 
propounded  by  a  meddling  intruder,  especially  if  he  give  no- 
tice of  the  truth  as  soon  as  he  perceives  that  his  answer  is 
acted  upon  as  if  it  were  true.  There  was  evidence  in  this 
case  tending  to  show  that,  by  an  arrangement  between  the 
plaintiff  and  B,  (he  latter  was  authorized  to  call  the  horse 
his  own,  if  he  could  thereby  better  effect  a  sale,  and  that 
he  did  so,  and  the  plaintiff  also  spoke  of  the  horse  as  B'a. 
The  court  instructed  the  jury  that  if  B  called  the  horse  hii 
own,  and  exercised  acts  of  ownership  over  him,  and  the  plain- 
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tiff  also  called  him  B's,  then,  if  the  defendant  seized  him  with- 
out notioe  that  the  plaintiff  was  the  owner,  the  plaintiff  would 
be  estopped;  but  not  if  the  plaintiff,  at  the  time  of  the  seizure, 
gave  notice  that  he  was  the  owner,  and  forbade  the  sale.  And 
these  instructions  were  approved  by  the  court  above. 

By  the  definition  by  Baron  Parke,  in  Freeman  v.  Coohey  2 
Exch.  654,  of  the  term  "willful,"  in  the  rule  laid  down  in  Pich' 
nrd  V.  SearSy  6  Ad.  &  £1.  469,  it  is  not  to  be  understood  that 
to  create  an  estoppel,  the  party  making  the  representation  by 
words  or  conduct  meant  to  induce  the  particular  person  who 
sets  up  the  estoppel  to  act  upon  it,  or  that  such  person  should 
have  reason  to  think  that  it  was  intended  that  he  in  particular 
should  act  upon  it  But  it  is  sufficient  if  such  representation 
was  intended  to  induce,  or  calculated  to  induce,  all  persons 
who  might  have  occasion  to  act  upon  it,  to  believe  it  to  be 
true,  and  act  accordingly;  as  in  the  case  put  by  Baron  Parke, 
of  a  retiring  partner  omitting  to  inform  his  customers  of  the 
tsLCt  in  the  usual  manner,  that  the  continuing  partners  were 
no  longer  authorized  to  act  as  his  agents.  Here,  although  the 
omission  to  give  notice  was  merely  the  result  of  negligence, 
and  with  no  purpose  to  induce  any  one  to  act  upon  the  belief 
that  he  was  still  a  partner,  yet,  as  between  him  and  the  per- 
son who  was  in  this  way  induced  to  give  credit  to  the  firm,  he 
18  bound.  This  would  be  a  case  of  negligent  or  culpable 
omission  within  the  rule  of  Lord  Denman,  in  Oregg  v.  WeUsy 
10  Id.  90.  So  where  a  man  cohabits  with  a  woman,  holding 
her  out  to  the  world  as  his  wife,  and  a  tradesman,  trusting  to 
this  state  of  things,  supplies  her  with  goods  upon  the  reputed 
husband's  credit,  in  a  suit  for  the  price,  the  latter  will  not 
be  permitted  to  disprove  or  deny  the  marriage,  because  every 
one  has  a  right  to  act  upon  the  faith  that  such  a  representa- 
tion is  true,  whether  the  reputed  husband  meant  he  should  do 
so  or  not:  1  Greenl.  £v.,  sec.  207.  The  same  doctrine  is  laid 
down  in  2  Stark.  Ev.,  83,  and  in  2  Cowen  &  Hill's  notes  to 
Phill.  Ev.,  note  192,  and  cases  cited;  Divoll  v.  LeadbetUry  4 
Pick.  220;  see  also  Northwood  v.  Durharriy  2  N.  H.  242. 

Nor  does  the  case  of  Pierce  v.  AndrewSy  6  Cush.  4  [52  Am. 
Dec  748],  conflict  with  this  view;  for  there  the  reason  as- 
signed was,  that  the  plaintiff  had  no  ground  to  suppose  that 
the  creditor  had  any  interest  in  knowing  who  owned  the  horsoi 
and  nught  rightfully  deem  the  question  put  to  him  as  imperti- 
nent. There  are,  however,  several  American  cases  which, 
apparently ,  assume  the  rule  to  be,  that  to  constitute  an  equitable 
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«8toppely  the  representation  or  admisdon  should  be  intended 
or  designed  to  influenoe  the  conduct  of  the  man  with  whon^ 
the  party  is  dealing.  Such  may  have  been  the  view  of  Cowen, 
J.,  in  DezeU  ▼.  Oddly  8  HUl  (N.  Y.),  215  [88  Am.  Dec.  628]; 
and  in  WeUand  Canal  Co.  v.  Hathaway^  8  Wend.  483  [24  Am. 
Dec.  51],  the  estoppel  was  said  to  exist  when  the  acts  or  ad- 
missions were  expressly  designed  to  influence  the  conduct  of 
another,  and  did  so  influence  it.  In  Brown  y.  Wheeler^  17 
Conn.  844  [44  Am.  Dec.  550],  the  rule  in  Piekard  y.  Sears^  6 
Ad.  &  El.  469,  as  before  cited,  is  recognized  as  the  true  one, 
although  in  the  head-note  the  word  "  designedly  '*  is  used  instead 
of  ''willfully:"  See  also  2  Smith's  Lead.  Cas.,  5th  Am.  ed.,  643, 
and  cases  cited.  In  Copeland  y.  Copelandj  28  Me.  528,  decla- 
rations made  without  any  design  or  reason  to  suppose  they 
would  influence  another  were  held  not  to  be  an  estoppel. 

In  none  of  these  cases  was  the  attention  of  the  court  drawn 
to  the  distinct  point  whether  it  was  necessary  to  show  that  the 
person  making  the  representation  designed  to  induce  the  par- 
ticular person  who  sets  it  up  as  an  estoppel  to  act  upon  it  as 
true,  or  whether  it  is  not  enough  that  he  should  hold  out  to 
all  who  haye  occasion  to  act  the  existence  of  a  certain  state 
of  facts  which  they  might  assume  to  be  true,  and  act  upon 
accordingly.  In  the  case  of  Howard  y.  Hud^ony  2  El.  &  Bl.  1, 
it  was  held  that  there  being  no  eyidenee  that  the  defendant 
intended  the  plaintiff  to  act  upon  the  faith  of  the  representa- 
tions, or  that  he  did  so  act,  the  defendant  was  not  estopped. 
And  the  court  use  language  which  implies  a  necessity  to  proye 
a  willful  intent  to  make  the  plaintiff  act  on  the  faith  of  such 
representations,  in  order  to  constitute  an  estopjieL  At  the 
same  time,  the  court  fully  recognize  the  definition  by  Baron 
Parke,  in  Freeman  y.  Cooke,  2  Exch.  664,  of  the  term  "will- 
ful," in  the  rule  announced  in  Piekard  y.  Sears,  6  Ad.  &  EL 

469. 
In  other  American  cases,  the  rule  is  announced  in  terms 

which  imply  no  intent  to  influence  the  acts  of  the  particular 
person;  as  in  HickB  y.  Cram,  17  Vt.  449-455,  where  it  is  said: 
"If  one  man  has  made  a  representation  which  he  expects  an- 
other may  or  will  act  upon,  and  the  other  does,  in  fact,  act 
upon  it,  he  is  estopped.  So  in  Wooley  y.  Cf^mberlainj  24  IcL 
270-276,  it  is  said  by  Redfield,  C.  J.:  "That  the  party  should 
be  made  fully  aware  of  the  intent  of  the  person  making  the 
inquiry,  or  that  the  declaration  is  going  to  be  or  will  be  likely 
to  be  relied  upon  by  some  one.''    In  Rangeley  y.  Spring^  21 
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Me.  130,  the  rale  is  announced  to  be:  "Where  a  party  has  so 
conducted  himself  as  wittingly  or  willingly  to  lead  another 
into  the  belief  of  a  fact  whereby  he  would  be  injured,  if  the 
hd  were  not  as  so  apprehended,  the  person  inducing  the  be- 
lief will  be  estopped  from  denying  it,  to  the  injury  of  such 
person."  So  in  1  Greenl.  Ev.,  sec.  207,  it  is  said:  "That  it  is 
of  no  importance  whether  they  [the  admissions]  were  made 
in  express  language  to  the  person  himself,  or  implied  from  the 
open  and  general  conduct  of  the  party.  For  in  the  latter 
case,  the  implied  declaration  may  be  considered  as  addressed 
to  every  one  in  particular  who  may  have  occasion  to  act  upon 
it"  And  we  are  disposed  to  regard  this  as  a  correct  statement 
of  the  principle  to  be  extracted  from  the  adjudged  cases,  and 
as  applicable  to  the  general  question  before  us. 

In  this  case,  the  cattle  were  put  into  the  possession  of 
French  by  the  plaintiff,  to  be  held  out  and  treated  as  the  prop- 
erty of  SSrench;  not  to  any  particular  person  especially,  but 
generally,  to  the  public  and  all  concerned.  And  it  appears, 
from  the  tefitimony  of  the  plaintiff  and  others,  that  they  were 
00  held  out  both  by  the  plaintiff  and  French.  Or  in  other 
words,  the  plaintiff  put  the  cattle  into  French's  possession, 
with  the  distinct  understanding  that  he  should  assume  to  be 
the  owner,  and  so  hold  out  to  the  world.  This  he  did  do;  and 
the  fiict  coming  to  the  knowledge  of  French's  creditor,  he 
acted  upon  it  as  if  it  were  true,  and  attached  the  property. 

It  is  an  imperfect  view  of  the  case  to  regard  the  representa- 
tion of  French  to  the  creditor  as  the  chief  element  of  the  es- 
ioffpel  attempted  to  be  set  up.  That  is  but  evidence  that  the 
creditor  had  knowledge  of  the  arrangement  and  acted  upon  it 
Had  the  knowledge  come  from  any  other  source,  the  effect 
would  have  been  the  same;  because  the  foundation  of  the  es- 
toppel is  the  clothing  of  French  with  all  the  indications  of 
ownership,  and  the  acting  upon  that  (act  by  the  creditor.  If, 
then,  the  creditor  changed  lus  position  in  consequence  of  such 
holding  out,  so  that  he  would  be  injured  by  showing  the  con- 
trary, the  plaintiff  must,  in  accordance  with  the  principles 
laid  down,  be  estopped  to  deny  the  truth  of  the  representa- 
tions. 

Upon  a  careful  consideration  of  the  cases,  we  think  an  at- 
tachment by  the  creditor  would  be  such  a  change  of  position. 
By  it  he  incurs  expenses,  and  subjects  himself  to  a  suit  by  the 
owner,  and  he  would  be  injured  by  disproving  the  facts  upon 
the  fidth  of  which  he  made  the  attachment. 
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In  Presbyterian  Society  v.  WHUarMj  9  Wend.  147,  a  tenant 
told  his  landlord  that  there  was  no  property  on  the  premisefl, 
and  thereupon  the  landlord  brought  ejectment;  and  it  was 
held  that  the  tenant  was  e8topi)ed  to  prove  that  there  was  suf- 
ficient property.  So  where  a  debtor  declares  that  he  has  no 
property,  and  the  officer  thereupon  takes  the  body,  the  debtor 
<;annot  complain  that  credit  was  given  to  his  statement:  Hd" 
lister  V.  Johnson,  4  Id.  639.  So  where  the  defendant,  in  an 
action  of  trover,  had  told  the  plaintiff  that  he  had  the  prop- 
•erty  in  his  possession,  and  thereby  induced  him  to  sue  for  it, 
it  was  held  that  the  defendant  was  estopped  to  deny  it:  ^oQ 
v.  IVhitej  3  Car.  &  P.  136.  So  where  the  defendant,  to  induce 
a  suit  to  be  brought  against  him,  said  he  was  in  possession, 
and  was  sued  accordingly,  it  was  decided  that  he  was  estopped 
to  prove  the  contrary:  Mordecai  v.  Oliver,  3  Hawks,  479.  In 
Tufts  V.  Hayes,  5  N.  H.  452,  where  the  defendant  attempted  to 
«et  up  an  estoppel  by  showing  that  the  plaintiff  had  said  to 
third  persons  that  he  owned  two  cows,  the  court  held  that 
such  loose  declarations  to  third  persons  were  not  enough;  but 
that  the  declarations  must  have  been  under  such  circumstances 
as  to  have  given  to  the  defendant,  or  the  one  who  employed 
him,  a  right  to  consider  both  as  the  plaintiff's  property;  so  as 
to  render  a  denial  of  the  truth  of  the  declarations  now  incon- 
43i8tent  with  good  faith  and  honest  conduct.  In  this  case,  the 
plaintiff  sued  for  his  only  cow,  which  the  defendant  had  at- 
tached. Where  a  person  gave  his  name  as  John  to  the  plain- 
tiff, who  sued  him  by  that  name,  held  that  he  could  not  insist 
that  it  was  William:  2  Stark.  E v.  33;  Price  Y.Hartoood,S  Camp. 
108.  So  the  case  of  Freeman  v.  Coohe,  2  Ezch.  654,  goes  upon 
the  ground  that  the  seizure  of  goods  on  execution  would  be  a 
sufficient  change  of  position,  if  induced  by  the  party's  repre- 
sentations. 

We  are,  then,  brought  to  the  conclusion  that,  in  this  cafle, 
the  jury  might  have  foimd  that  the  acts  and  declarations  of 
the  plaintiff  and  his  agent  caused  the  creditor  of  French  to 
change  his  position  within  the  meaning  of  the  rule,  unless  con- 
trolled by  the  notice  given  by  French  at  the  attachment  that 
the  plaintiff  owned  the  stock.  It  is  quite  clear  that  if  notice, 
such  as  a  reasonable  man  ought  to  rely  upon,  had  been  given 
to  the  creditor  before  any  expense  had  been  incurred  by  him, 
he  could  not  be  said  to  have  acted  upon  the  faith  of  the  prior 
acts  and  declarations. 

But  it  is  impossible  to  hold,  as  matter  of  law,  that  he  did 
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tkci  act  apaD  the  £Bdfh  of  the  fiormer  acts  and  dedarationa, 
ootwithstanding  the  notice. 

It  maybe  eaid  that  the  party  waa  at  least  pntnpon  inqidry; 
but  it  will  be  remembeied  that  the  writ  had  been  obtained, 
and  the  officer  directed  to  attach  the  property,  and  was  on 
the  gnrand  for  that  purpose;  and  it  does  not  appear  that  the 
creditor  under  whose  orders  be  was  acting  was  present  or  at 
hand.    Ought  the  officer,  then,  to  have  suspended  proceedings 
for  the  purpose  of  inquiry,  and  thus  taken  the  risk  of  inter- 
vening claims?     And  upon  the  whole,  we  are  inclined  to 
think  that,  under  the  circumstances,  the  notice  avails  nothing. 
In  SUnoe  v.  Meserve^  13  N.  H.  46,  it  was  decided  that  notice 
by  the  debtor  to  an  officer,  who  was  about  to  levy  an  execu- 
tion uix>n  personal  property,  of  an  unregistered  mortgage  upon 
it  did  not   put  the  officer  upon  inquiry,  and  the  reasons 
assigned  apply  forcibly  to  this  case.    Here,  upon  the  circum- 
stances existing  prior  to  the  notice,  and  upon  the  faith  of 
which  the  creditor  had  a  right  to  rely,  the  property  was  liable 
to  attachment — ^the  plaintiff  had  voluntarily  so  placed  it,  and 
for  purposes  of  deception;  the  creditor  had,  on  the  faith  of  it, 
been  at  the  expense  of  procuring  a  writ,  or  at  least  the  jury 
might  have  so  found,  and  sending  the  sheriff  to  attach  it;  and 
we  think  the  notice  was  too  late  to  avail  the  plaintiff. 

Whether  any  notice,  at  the  time  of  the  attachment,  would 
have  affected  the  creditor  need  not  now  be  determined;  because 
we  think  it  would  be  unreasonable  to  give  effect,  under  the 
circumstances,  to  the  statements  of  a  debtor  of  a  character  so 
often  made  to  protect  a  debtor's  property  from  attachment, 
and  which  could  not  always,  or  perhaps  generally,  be  safely 
regarded  by  the  officer.  So,  in  Rafdeit  v.  Blodgeti^  Grafton 
county  [not  reported]. 

The  only  remaining  question  likely  to  arise  upon  another 
trial  relates  to  the  competency  of  the  explanation  of  the  plain- 
tiff of  his  statement  that  French  owned  the  cattle,  and  we 
think  it  was  rightly  received:  Q^eetCs  Case^  2  Brod.  &  Bing. 
294;  Odlin  v.  Qwe,  41  N.  H.  465  [77  Am.  Dec  778]. 
Verdict  set  aside. 


BtawrAL  wt  Mattib  nr  Pin  !■  wantf&aam  danondnatod  eifeon?el  in  ImI 
«Dd  aqniteble  astoppeL  And  it  is  to  named  in  diitinfltion  from  the  oilMt 
^hmi  of  Mteppelv  beosuo  the  pwrnlniion  uiaet  from  mattar  of  fact,  ori* 
d«08d  aflitlMr  by  raoofd  of  adjudication  nor  by  deed:  Bigelow  on  Eatofpi^ 
«ll 
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Bbtopfbl  m  Pas,  What  CoysrrnrrEs:  See  note  to  WeUi  x,  Siffghu^  13 
Am.  Dec.  237;  WeOand  Canal  Co,  ▼.  Ilatkawa^,  24  Id.  61,  and  nameroiis 
OMes  eited  in  note  thereto  58;  note  to  DmeU  t.  OdeU,  88  Id.  631,  632;  Oimir' 
momoeaUh  v.  i/bte,  61  Id.  499,  and  collected  cases  in  note  to  same  606;  TVqr- 
lor  ▼.  Zepp,  56  Id.  113;  JeipeU  v.  Miller,  61  Id.  751,  and  note  7S6;  TUtu  ▼. 
Mane,  63  Id.  665;  Bryan  ▼.  Ramirez,  68  Id.  340,  and  note  345;  BeaupUmd  ▼. 
MeKeen,  70  Id.  116,  and  note  122;  Wesi  Winded  SaxAnge  Batik  ▼.  Fonl,  71  Id. 
66.  Where  one,  by  hie  word*  or  actiona,  intentionally  causes  another  to 
believe  in  the  existence  of  a  certain  state  of  things,  and  thereby  induces  him 
to  act  on  that  belief,  so  as  injuriously  to  affect  his  previous  position,  he  is 
precluded  from  averring  a  different  state  of  things  as  existing  at  the  time: 
See  notes  to  CowUe^.  Bacon,  66  Id.  378;  Taylor  v.  Zepp,  65  Id.  118.  The 
principal  case  was  also  cited  to  this  point  in  Libbey  v.  Pierce,  47  N.  H.  314; 
and  upon  this  principle,  if  one  stands  by  and  sees  his  property  sold  to  another, 
and  is  silent  in  respect  to  a  claim  which  he  knows  he  can  set  up,  whereby 
the  purchaser  is  misled,  he  will  not  be  permitted  afterwards  to  make  such 
elaun:  See  case  last  dted. 

Facts  Workino  Estoppsl. — ^Where  H.,  a  clerk,  sold  liquor  in  M.'s  store, 
and  M.  declared  it  belonged  to  H.,  held  that  when  attached  for  the  debts  of 
H.,  M.*s  declaration  estopped  him  from  claiming  the  property:  MUeheU  v. 
Beed,  70  Am.  Dec.  647. 


Page  v.  Parker. 

ftt  Nnw  Hampahxbb,  86a.l 
lionov  lOB  Nonboit  will  not  bb  Graittbd  if  there  is  any  oompetent 

evidence  tending  to  prove  the  fact  in  issue. 
Conspiract  to  Dxpraub  bbino  Pbovxd,  whatever  is  shown  to  be  done  oi 

said  by  any  one  of  the  conspirators  in  furtherance  of  the  common  design 

is  the  act  or  saying  of  all. 
Fbavditlbbt  Rxpbisxbtation  nr  Salb   op  Abtiolb  Ck>H8nrtB  in   some 

recommendation  of  it,  or  statement  in  regard  to  its  good  quslities,  which 

is  known  to  be  untrue. 

FbAVDULBNT  CONOBALICBNT  IS  IkTBNTIONALLT  OXTfTINO  TO  DOCLOSB  SOXI 

Bad  QnALiTT,  or  some  fact  relating  to  the  property,  known  to  the  ven- 
dor and  unknown  to  the  purchaser,  which  it  is  material  that  the  latter 
should  know  to  prevent  being  defrauded. 

Lf  AonoN  voR  FRAXTDULBirr  Rbpresbntation,  it  is  essential  that  plaintiff 
credited  the  representation,  acted  upon  it^  and  was  in  consequence  dam- 
aged. 

AonoN  VOR  Falsb  Rbpbxsentation  will  hot  Lib  for  vendor's  misrepre- 
senting the  value  of  the  thing  sold,  nor  where  the  purchaser  might,  by 
the  exercise  of  common  prudence,  have  ascertained  the  truth,  and  saved 
himself  from  injury. 

Falbb  Bbpbbsbmtatioits,  to  BR  Gboitmd  bob  AonoN,  1EU8T  BB  Matxbial, 
and  fraudulently,  knowingly,  and  intentionally  made;  and  must  be  ac« 
oompanied  by  some  deceit  practiced  for  the  purpose  of  patting  the  Tendes 
off  his  guard. 

Mbaburb  op  Daxaobs  bob  Falsb  Rxprbsbbtation  is  the  difimnoe  between 
the  Tslne  of  the  property  as  it  actually  was,  and  its  value  as  it  would 
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have  been  if  it  w«n  Mioh  m  it  wm  represented  to  be  in  those  partienlari^ 
in  relatiim  to  which  the  false  and  frendnlent  representations  were  made. 

PucB  Paid  iob  Pbofkbtt  PuBOHAaiD  nHDXB  Falsi  Rifbxsertationb  Is 
strong  bnt  not  oondnsive  eridenoe  of  the  Talne  of  the  property  as  it  was 
represented  to  be. 

BoLB  ov  Damaom  zv  Gasib  or  Wakravtt  Dmsu  irox  Ruu  nr  OAflM  ow 
Dacnr  amb  Fbaud  in  this:  that  in  warranty  the  rendor  is  answerable 
for  an  defects  oo^ered  by  the  warranty,  whether  he  knew  of  them  or  not; 
while  in  deceit  he  is  only  answerable  for  ^e  particolar  defects  ^yw»^"^'«g 
which  he  knowingly  misled  the  purchaser  to  his  injury.  The  rale  will 
be  the  same  only  when  the  warranty  coders  precisely  the  same  groond  as 
do  the  false,  frandnlent,  and  material  representations. 

Cask.  David  M.  Parker  was  the  owner  of  a  soapHBtone 
qiuuny.  He  executed  deeds  to  Reding  and  Page  for  the  prop- 
erty. Reding's  deed  called  for  one  third  of  the  quarry,  and  he 
represented  to  Page  that  he  was  a  joint  purchaser  with  him. 
Reding  was  in  fact  merely  assisting  Parker  to  make  a  trade. 
He  paid  no  money  for  the  one  third  deeded  to  him.  William 
M.  Parker,  a  brother  of  David  M.  Parker,  assisted  in  the  de- 
ception, and  together  they  represented  to  Page  that  the  quarry 
was  worth  from  twenty-five  thousand  to  thirty  thousand  dol- 
lars, and  a  great  bargain  at  fifteen  thousand  dollars;  but  they 
concealed  the  fact  that  they  had  been  ofiering  to  sell  the  prem- 
ises for  ten  thousand  dollars.  Learning  these  facts,  Page 
brought  an  action  against  David  M.  Parker,  William  M.  Par- 
ker, and  H.  W.  Reding  for  conspiring  together  to  cheat  and 
defraud  him,  by  selling  the  property  to  him  at  a  price  greatly 
exceeding  its  value.  After  these  facts  had  been  proved  by 
plaintiff,  defendants  moved  a  nonsuit;  but  the  motion  was 
denied.  The  instructions  given  to  the  jury  sufficiently  appear 
in  the  opinion.  The  jury  found  a  verdict  against  defendants, 
and  fixed  the  damages  at  ten  thousand  eight  hundred  dollars 
and  seventy-two  cents.    Defendants  appealed. 

Hibbard^  and  C  W.  and  E,  D.  Rand,  and  Page,  for  the 
plaintiff. 

WoodM  and  BingharMj  for  the  Parkers,  defendants. 

Fdtony  for  Reding,  defendant. 

By  Court,  Sabgent,  J.  The  motion  for  a  nonsuit  as  to 
David  M.  Parker,  in  this  case,  was  properly  denied.  It  had 
been  proved  that  he  was  the  owner  of  the  quarry,  and  the 
brother  of  William  M.,  and  that  David  himself  executed  the 
deeds  to  Reding  and  Page,  and  caused  them  to  be  deposited 
with  Mr.  Felton,  in  accordance  with  the  arrangement  of  Wil- 
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liam  M.,  who  bad  acted  as  the  ostensible  agent  of  David,  and 
that  all  the  material  representations  set  forth  in  the  declara- 
tion were  made  directly  by  William  M.  and  Reding  to  Page, 
Reding  concealing  his  true  position  and  relations  to  the  tran- 
saction from  Page.  In  connection  with  tliis  evidence,  it  is 
only  necessary  to  refer  to  the  testimony  of  William  M.  Parker 
to  be  satisfied  that  there  was  some  evidence  tending  to  show 
that  David  was  connected  with  and  interested  in  the  con- 
spiracy and  fraud  by  which  the  plaintiff  suffered,  if  any  such 
conspiracy  existed,  or  any  such  fraud  was  perpetrated,  and  if 
there  was  any  evidence  tending  to  prove  that  fact  in  the  case, 
competent  to  be  submitted  to  the  jury,  then  the  motion  for  a 
nonsuit  as  to  him  could  not  prevail. 

William  M.  Parker  testified  that  he  learned  part  of  his 
information  from  his  brother,  etc.:  *'I  told  my  brother  that 
Reding  was  going  to  take  one  third  and  Page  two  thirds  of  the 
purchase.  He  knew  that  Reding  was  to  pay  nothing  except 
his  services,  some  bills,  and  personal  expenses  for  going  to  the 
quarry.  Everything  between  my  brother  and  Reding  was 
understood,  and  that  he  was  to  be  interested  on  favorable 
terms.  My  brother  got  sick  of  the  quarry  in  June,  1856.  lie 
gave  me  entire  control  over  the  affair,  by  power  of  attorney. 
I  knew  my  brother  was  ready  to  verify  everjrthing  I  had  been 
representing,  etc.  My  brother  knew  substantially  what  passed 
between  us;  he  knew  the  main  facts.  If  it  proved  a  bad 
operation,  I  understood  my  brother  would  consent  to  have  the 
notes  extinguished.  My  brother  allowed  me  to  write  what  I 
was  a  mind  to.  The  notes  were  under  his  control.  He  allowed 
me  to  do  pretty  much  as  I  had  a  mind  to.  I  never  had  any 
legal  right  to  the  money.  The  money  went  into  a  common 
purse.  My  brother  had  about  two  thousand  dollars,  and  I  had 
the  balance." 

This,  taken  in  connection  with  the  fact  that  David  M.  Parker 
was  a  witness  upon  the  stand,  and  did  not  deny  the  conspiracy^ 
and  in  connection  with  the  other  testimony  in  the  case,  would 
seem  to  leave  no  doubt  about  the  correctness  of  this  ruling. 
The  jury  may  have  found,  from  all  the  evidence,  that  David 
M.  Parker  knew  all,  and  assented  to  all,  and  participated  in 
all  that  was  done,  and  was  the  originator  and  instigator  of  the 
whole  plan,  whose  execution  was  intrusted  to  other  hands. 

The  instructions  in  regard  to  what  the  jury  must  find,  in 
order  to  charge  all  the  defendants,  are  not  objected  to.  They 
would  seem  to  be  full  and  sufficient.    The  remarks  that  wei« 
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made  by  the  court,  in  regard  to  the  general  principles  on 
which  parties  should  proceed  in  making  contracts,  were  not 
very  material  to  this  case,  and  are  not  important  to  be  con- 
sidered. 

The  instructions  that  were  requested  in  relation  to  Reding 
were  properly  withheld.  It  is  argued  that  the  misrepresenta- 
tions that  he  admits  he  lAade  to,  and  the  facts  which  he  ad- 
mits he  concealed  from,  Page  were  not  material  in  the  case, 
and  were  not  set  forth  in  the  plaintiff's  declaration,  nor  relied 
(m  by  him  at  all  in  making  out  his  case.  That  may  all  be 
tme,  and  yet  the  ruling  be  correct.  If  the  jury  found  that 
Beding,  with  the  other  two,  had  combined  and  conspired  to 
effect  a  common  object,  and  it  was  arranged  that  each  should 
do  certain  acts  and  perform  certain  parts,  with  a  view  to  the 
attiunment  of  the  same  common  result,  or  that  one  or  two  were 
to  be  the  active  agents,  while  the  other  one  or  two  remained  in 
the  background,  and  took  no  open  or  visible  part  in  the  trans- 
actions, yet  they  would  all  be  alike  responsible  for  the  acts  of 
all  and  of  either  one.  Whatever  is  done  or  said  by  either  one 
of  the  number,  in  furtherance  of  the  common  design,  becomes 
a  pait  of  the  res  gesUSj  and  is  the  act  or  saying  of  all. 

In  this  view,  it  would  make  no  difference  whether  Reding 
did  anything  himself,  provided  he  was  a  member  of  the  com- 
Unation  or  conspiracy,  so  as  to  become  responsible  for  the  acts 
of  the  others.  But  it  is  argued  by  counsel  that  if  there  was 
no  fraudulent  concealment  on  the  part  of  Reding,  he  could  not 
have  been  a  member  of  the  combination  to  defraud  Page,  be- 
cause, if  he  was  such  a  member  of  the  conspiracy,  and  did  not 
communicate  it  to  Page,  that  of  itself  was  a  fraudulent  con- 
cealment. But  that  was  not  the  way  the  instructions  were 
xmderstoody  or  would  ever  be  understood  in  that  connection. 

The  temas  '^ fraudulent  representations"  and  ^'fraudulent 
coQcealments,"  in  the  sale  of  an  article,  refer  ordinarily  to  the 
communications  made  between  the  parties  in  regard  to  the 
qualities  of  the  article,  whether  good  or  bad.  The  fraudulent 
representation  is  some  recommendation  of  the  article,  or  state- 
ment in  regard  to  its  good  qualities,  which  is  known  to  be 
ontrae;  and  the  fraudulent  concealment  is  the  intentionally 
omitting  to  disclose  some  bad  quality,  or  some  fact  in  relation 
to  the  property  known  to  the  vendor  and  unknown  to  the  pur- 
chaser, which  it  is  material  that  the  latter  should  know,  to 
prevent  being  defrauded. 

This  was  the  kind  of  concealment  referred  to  in  the  in-' 
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BtnictionB  requested.  They  were  so  tmdertttoodf  and  would  be 
always,  we  have  no  doubt;  and  if  any  concealed  meaning  was 
covered  in  these  instructionB,  not  apparent  on  their  face,  no 
benefit  should  be  received  from  it.  When  instructionB  are 
desired,  they  should  be  plainly  and  fully  stated.  If  counsel 
intended,  by  these  instructions  which  they  asked,  what  they 
now  sugg^  that  they  did,  it  was  their  plain  duty  to  have  put 
them  in  a  clear  and  tangible  form,  and  to  have  requested  the 
court  to  instruct  the  jury  that  if  they  found  that  Reding  was 
not  a  party  to  any  combination  or  conspiracy  to  defiraud  Page, 
and  that  he  made  no  representations  intentionally  false,  ex- 
cept, etc.,  they  should  have  found  him  not  guilty;  then  they 
would  have  been  understood.  But  such  instructions  would 
riot,  of  course,  be  asked  for,  because  they  had  already  been 
substantially  given,  or  if  not  they  would  have  been,  without 
hesitation.  But  no  such  interpretation  can  fairly  be  given  to 
the  instructions  desired. 

The  plaintiff's  counsel  requested  the  court  to  instruct  the 
jury  that  if  they  found  that  the  defendants  conspired  and 
agreed  together  to  cheat  and  defraud  the  plaintiff,  and  made 
any  material  representation  to  the  plaintiff  that  was  false  and 
fraudulent,  and  made  for  the  purpose  of  carrying  out  said 
conspiracy,  that  the  jury  would  be  justified  in  finding  the  de- 
fendants guilty. 

We  understand,  from  the  case,  that  these  instructions  were 
not  given;  and  in  the  terms  in  which  they  were  requested  they 
were  properly  withheld,  and  could  not  properly  have  been 
given.  They  leave  out  altogether  one  of  the  main  elements 
upon  which  the  jury  could  find  for  the  plaintiff  at  all;  that  is, 
that  the  plaintiff  credited  said  representation,  acted  upon  it, 
and  was,  in  consequence,  damaged.  Without  these  qualifi- 
cations, they  should  have  been  withheld,  as  we  understand 
they  were;  but  with  these  qualifications  added,  they  would 
have  been  proper,  and  would  undoubtedly  have  been  given. 

The  rule  of  damages,  as  given  to  the  jury  by  the  court  in 
this  case,  taken  in  connection  with  the  instructions  requested 
by  the  defendant,  have  required  and  received  a  careful  exami- 
nation. 

It  is  not  every  false  affirmation  of  the  vendor  of  property 
that  will  give  the  vendee  an  action,  even  though  he  may  be 
deceived  by  it.  If  the  buyer  trusts  to  representations  which 
were  not  calculated  to  impose  upon  a  man  of  ordinary  pm- 
dence,  or  if  he  neglects  the  means  of  information  easily  within 
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fais  reach,  it  is  better  that  he  should  suffer  the  oonsequenoes 
of  his  own  folly  than  to  give  him  an  action  against  the  seller: 
Sngden  on  Vendors,  2,  3;  Bowring  y.  Stevens^  2  Car.  &  P.  837. 

No  action  will  lie  for  a  false  representation  by  the  vendor 
concerning  the  value  of  the  thing  sold,  it  being  deemed  the 
folly  of  the  purchaser  to  credit  the  assertion,  and  beside,  value 
is  a  matter  of  judgment  and  estimation  about  which  men  may 
differ.  Nor  will  an  action  lie  for  a  false  affirmation  that  a 
person  bid  a  ]>articular  sum  for  the  estate,  although  the  ven- 
dee was  thereby  induced  to  purchase,  and  was  deceived  as  to 
the  value.  And  so  of  other  cases  where  the  purchaser  might| 
by  the  exercise  of  common  prudence,  have  ascertained  the 
truth,  and  saved  himself  from  injury:  Harvey  v.  Foungf,  Yelv. 
21;  Ba}fi,y  v.  Merrelj  Cro.  Jac.  386;  Davi^  v.  Meeker^  6  Johns. 
354;  Fenion  v.  Brcwnej  14  Ves.  145;  Van  Epps  v.  fliarrwon,  6 
Hill,  63  [40  Am.  Dec.  314]. 

In  such  cases,  the  false  affirmation,  though  knowingly  and 
intentionally  made,  is  not  enough.  The  vendee  must  go 
further,  and  show  that  some  deceit  was  practiced  for  the  pur- 
pose of  putting  him  off  his  guard:  Van  Eppa  v.  jBiarmon,  6 
HiU,  63  [40  Am.  Dec.  314];  Dawes  v.  King,  1  8tark.  75. 
Though  a  distinction  has  been  made  between  a  general  affir- 
mation as  to  the  value  of  the  thing  sold,  and  a  false  statement 
that  the  property  was  rented  for  forty-two  pounds  per  annum, 
when  the  rent  was  much  less  Ihan  that,  whereby  the  plaintiff 
was  deceived  and  induced  to  pay  a  high  price  for  the  property: 
Elkins  V.  Treahamy  1  Lev.  102;  Lymey  v.  Selbyy  2  Ld.  Raym. 
1118;  Nurse  v.  Framptan^  1  Salk.  214;  DobeU  v.  Stevens^  8 
Bam.  A  Cress.  623;  Bowring  v.  Stevens^  2  Car.  &  P.  337.  And 
for  the  reason,  as  stated  by  Gk)uld,  J.,  in  Lysney  v.  Selbyj  2  Ld. 
Raym.  1118,  that "  the  value  of  the  rents  was  a  hard  thing  to 
be  known,  and  secret,  known  to  none  but  the  landlord  and 
the  tenants,  and  they  might  be  in  confederacy  together."  And 
it  was  held  in  Van  Epps  v.  Harrison,  5  Hill,  63  [40  Am.  Dec. 
314],  that  a  fraudulent  representation  that  a  piece  of  property 
cost  the  vendor  thirty-two  thousand  dollars,  when  in  fact  it 
cost  him  but  sixteen  thousand  dollars,  furnished  a  good 
ground  of  action — Bronson,  J.,  dissenting,  and  holding  that 
the  statement  of  what  the  property  cost  was  but  another  mode 
of  asserting  that  the  property  was  of  that  value,  which  latter 
representation  is  not  actionable,  though  false.  But  we  think 
the  holding  of  the  court  was  right  in  that  case. 

Again,  not  every  false  representation,  though  material,  and 
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though  acted  on  by  the  purchaser  to  his  damage,  is  actionable 
in  this  form  of  action.  Where  there  is  a  warranty,  and  the 
purchaser  acts  upon  it,  and  the  article  proves  to  be  defectiye 
in  some  quality  covered  by  the  warranty,  the  purchaser  has 
his  action.  And  it  makes  no  difference  whether  the  vendor 
knew  of  the  defect,  or  did  not  know  of  it;  he  must  make  his 
warranty  good.  But  in  an  action  for  deceit  in  the  sale  of 
property,  it  is  not  only  necessary  that  the  misrepresentation 
be  fiEJse,  but  it  must  also  be  fraudulent,  in  order  to  be  action- 
able. There  may  be  many  misrepresentations  made,  all  of 
which  are  false  in  fact,  a  part  of  which  are  fraudulent,  and  a 
part  ignorantly  but  honestly  made.  In  this  form  of  action, 
no  damages  can  be  recovered  for  the  latter  class  of  misrepre* 
sentations,  however  much  the  purchaser  may  have  been  influ- 
enced and  damaged  by  them.  The  fraud  being  the  gist  of 
this  action,  it  is  only  those  misrepresentations  that  were  mate- 
rial and  fraudulently  made  that  can  be  actionable  here. 

No  fault  is  found  with  the  instructions  given  in  regard  to 
these  matters.  The  court  instructed  the  jury  not  only  that 
they  must  find  that  the  conspiracy  was  entered  into,  etc.,  but 
^Hhat  a  positive  fraud  had  been  thus  committed  by  the 
defendants  upon  the  plaintifi^,  and  a  damage  resulting  to  him 
therefrom;  that  the  plaintiff  must  show,  not  only  that  the  rep- 
resentations made  to  him  were  false,  and  known  to  them  at  the 
time  to  be  so,  but  that  they  were  intended  to  deceive  him,  and 
that  he  believed  and  acted  upon  them  as  true;  that  when  both 
parties  knew,  or  with  ordinary  care  might  discover,  the  facts, 
and  there  be  no  misrepresentation  or  warranty,  the  buyer  is 
his  own  insurer,  and  the  law  will  give  him  no  remedy."  These 
instructions  seem  to  be  correct  so  far  as  they  go,  and  are  suffi- 
cient, on  the  point  of  materiality  of  the  misrepresentation,  and 
the  necessity  of  its  being  fraudulent  as  well  as  false,  in  order 
to  be  actionable  here:  Page  v.  Parker^  40  N.  H.  69. 

Upon  the  former  trial  of  this  case,  at  the  trial  term,  the  court 
instructed  the  jury  that  the  measure  of  damages,  if  they  found 
for  the  plaintiff,  '^  was  the  difference  in  the  value  of  the  prop- 
erty as  it  actually  was  and  its  value  as  it  would  have  been  if 
it  were  such  as  it  was  represented  to  be  in  those  particulars  in 
relation  to  which  the  false  and  fraudulent  representations 
were  made,  on  which  the  verdict  was  founded: "  Page  v.  Parkery 
40  N.  H.  68.  And  these  instructions  are  held  to  be  substan- 
tially  correct,  in  the  opinion  formerly  delivered  in  this  case, 
with  the  qualification  that  the  price  paid  should  be  taken  as 
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fery  Btioog,  though  not  absolutely  conclusiTe  evidenoe  of  tht 
taliie  of  the  property  as  it  was  represented  to  be.  This  qnali- 
fication  seemed  neoessary,  else  the  damages  might  often  be 
much  larger  than  the  whole  amount  of  the  purchase-money^ 
and  the  purchaser  keep  the  property  beside. 

Let  us  suppose  that  in  a  given  case  the  represeniations 
should  be  that  the  stone  from  a  certain  quarry  was  worth 
twenty  dollars  per  ton,  and  would  bring  that  price  in  the 
market;  that  ten  dollars  per  ton  would  cover  all  expenses  of 
working,  quarrying,  and  transporting  the  same  to  market; 
that  the  quany  was  extensive  enough  so  that  one  hundred 
men  could  work  to  advantage  upon  it  all  the  time,  and  that 
they  could  get  out  eight  and  one  third  tons  of  the  stone  per 
month,  each  man;  that  the  supply  was  sufficient  to  last,  when 
worked  at  that  rate,  ten  years,  without  extra  expense  of  work- 
ing, and  that  the  demand  would  and  must  necessarily  keep 
in  advance  of  the  supply  for  that  length  of  time.  These  being 
the  representations,  suppose  the  purchaser,  reljring  upon  them 
all,  and  equally  upon  each,  makes  the  purchase  at  fifty  thou- 
sand dollars,  and-  it  proves  that  all  these  representations  are 
&Ise  and  fraudulent  in  every  particular,  and  that  the  quarry 
is  perfectly  worthless;  and  now  the  purchaser,  having  paid 
his  money  for  the  quarry,  brings  his  suit  for  damages.  By 
what  rule  shall  his  damages  be  assessed?  Shall  he  recover 
the  difference  between  the  value  of  the  quarry  as  it  was  repre- 
sented to  be  by  the  vendor  and  its  actual  value? 

Its  value,  as  represented,  could  be  seen  by  a  brief  calcula- 
tion: eight  and  one  third  tons  per  month  is  one  hundred  tons 
per  year  for  each  man.  This,  multiplied  by  one  hundred,  the 
number  of  men,  gives  ten  thousand  tons  per  year.  This, 
multiplied  by  ten,  the  number  of  dollars  of  net  profit  per  ton, 
gives  one  hundred  thousand  dollars  per  year;  and  this,  for  ten 
years,  gives  one  million  dollars.  As  represented,  it  was  worth 
that  amount.  It  is  actually  worth  nothing.  The  damages 
cannot  be  the  difference  between  the  value  as  represented  and 
the  actual  value,  as  the  plaintiff  has  paid  but  fifty  thousand 
dollars. 

It  is  evident  that,  although  the  plaintiff  trusted  somewhat 
to  all  the  representations  made,  yet  he  did  not  do  so  to  the 
foil  extent.  He  trusts  so  far  to  the  representations  that  he 
eoDcludes  to  pay  his  fifty  thousand  dollars  for  the  quarry,  and 
that  is  all  he  has  been  damaged.  Hence  the  necessity  of 
making  the  price  paid  strong  evidence  of  the  value  as  repre- 
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aented  to  be.  In  other  wordSf  it  is  the  value  which  the  par- 
chaser  was  induced  to  put  upon  the  property  in  consequence 
of  the  fraudulent  representations  made  to  him;  the  amount 
which,  by  these  misrepresentations,  he  was  induced  to  pay  for 
what  has  proved  to  be  worthless. 

The  court,  in  the  former  decision,  wishing  to  make  this 
qualification  in  the  instructions  of  the  court  at  the  first  trial, 
did  not,  by  any  means,  intend  to  leave  out  of  view  the  other 
qualification  which  was  there  included,  and  which  is  quite  as 
necessary,  in  a  large  class  of  cases,  to  be  observed  as  any 
other.  The  statement  of  the  rule  of  damages,  as  stated  by 
the  judge  who  delivered  the  former  opinion  in  this  case,  is 
correct  only  in  connection  with  the  instructions  that  were 
given  on  the  first  trial,  in  the  court  below,  as  appeared  in  the 
case,  and  which  instructions  are  there  said  to  be  substantially 
correct.  The  rule  of  damages,  as  stated  in  the  former  opinion 
in  this  case,  without  the  qualification  that  had  been  affixed 
at  the  first  trial  below,  is  said  to  be  the  rule  in  ordinary  cases, 
or  "under  ordinary  circumstances: "  Page  v.  Parker^  40  N.  H. 
72.  The  same  rule  had  been  substantially  laid  down  before  in 
Fish  V.  HicJcBy  81  Id.  535,  and  numerous  cases  cited,  and  has 
been  since  repeated  in  Carr  v.  Moore^  41  Id.  131,  and  is  found 
in  StiUs  V.  Whiter  11  Met.  356  [45  Am.  Dec.  214].  This  rule,  as 
stated,  is  correct  in  a  class,  and  in  much  the  larger  class,  of 
cases,  as  will  be  seen  by  examining  the  cases  cited.  Where  there 
is  but  a  single  fraudulent  misrepresentation,  or  upon  only  a 
single  point,  or  in  relation  to  a  single  quality  or  circumstance, 
there  this  rule  applies,  and  needs  no  qualification,  except  that 
the  price  paid  is  to  be  evidence  of  the  value  as  represented  to 
be.  And  in  that  class  of  cases,  too,  the  same  rule  applies  in 
cases  of  warranty  as  in  actions  for  deceit  and  fraud,  as  is  said 
in  Stiles  v.  WhitCy  supra;  because  the  defendant  cannot  claim 
a  more  favorable  rule  of  damages  on  the  ground  of  his  own 
fraud,  iu  an  action  of  deceit,  than  he  would  be  entitled  to 
upon  his  promise  in  a  case  of  warranty.  In  other  words,  that 
less  damages  were  not  to  be  recovered  in  an  action  ex  delieto 
than  in  an  action  ex  contractu  for  the  same  subject-matter. 

Take  the  case  of  a  horse,  warranted  sound  and  proving  un- 
sound.  Then  the  rule  of  damages,  as  stated  in  Page  v.  Pat' 
kety  40  N.  H.  72,  is  correct.  And  it  would  be  equally  so  in 
case  the  horse  were  represented  sound  when  known  to  be  oth- 
erwise,  in  an  action  for  deceit  and  fraud  in  the  sale.  But  take 
a  case  where  there  are  many  misrepresentations  charged,  aoms 
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of  which  may  be  firaudulent  and  others  not  bo,  though  all  majr 
be  taJse  in  fact,  and  have  deceived  the  plaintiff,  and  then  the 
rale,  as  there  statedy  is  not  correct,  without  the  farther  quali-« 
ficationf  which  was  given  at  the  first  trial,  that  the  rule  of 
damages  was  the  difference  between  the  real  value  and  the 
value  as  it  was  represented  to  be  in  those  particulars  in  re- 
lation to  which  the  false  and  fraudulent  representations  were 
made,  on  which  the  verdict  was  founded.  And  with  that  quali- 
fication, the  rule  will  be  the  same  in  cases  of  warranty  and  de- 
ceit, and  will  be  a  general  rule  that  may  be  applied  in  all  cases. 

Now,  suppose  the  plaintiff  paid  eleven  thousand  dollars  for 
a  piece  of  property  really  worth  only  one  thousand;  and  we 
will  suppose  that  there  were  misrepresentations  made  in  re- 
gard to  the  quality  of  this  property  in  ten  different  and  dis- 
tinct particulars,  all  of  which  were  material,  and  each  affected 
the  value  of  the  property  equally  with  every  other,  and  each 
influenced  the  purchaser  equally  in  buying  the  property.  Now, 
if  all  these  misrepresentations  were  not  only  fSftlsely  but  fraudu- 
lently made,  then  the  plaintiff  should  recover  as  damages,  in 
an  action  for  deceit  and  fraud  in  the  sale,  ten  thousand  dollars, 
just  the  same  as  he  would  have  been  entitled  to  had  the  action 
been  upon  a  warranty  in  all  these  ten  particulars. 

But  suppose  that  these  misrepresentations  should  be  found 
bj  the  jury  to  have  been  made  fraudulently  only  in  relation 
to  five  qualities  or  particulars,  and  ignorantly  and  honestly  in 
regard  to  the  other  five  particulars.  Then,  in  this  action,  the 
plaintiff  could  recover  only  five  thousand  dollars;  whereas,  in 
a  warraniy  upon  all  the  ten  particulars,  he  could  recover  ten 
thoQsand  dollars.  The  rule  of  damages  in  the  two  cases  is  the 
same  only  when  the  warranty  covers  the  same  ground,  and  no 
more,  that  the  representations  in  the  other  case  do,  which  are 
both  false  and  fraudulent  and  material;  and  that  is  as  far  as 
the  authorities  go.  A  man  cannot  complain  that  he  is  held  to 
the  same  rule  of  damages,  in  case  he  fraudulently  misrepre- 
sents a  certain  quality  of  the  article  sold,  that  would  apply  if 
he  had  warranted  the  article  in  that  same  particular  in  regard 
to  which  the  false  and  fraudulent  representation  was  made. 

In  the  case  before  us,  there  were  many  misrepresentations 
alleged,  and  all  were  alleged  to  be  fnke  and  fraudulent.  Now, 
if  the  jury  had  found  that  all  these  misrepresentations  v/i^re 
material,  and  also  false  and  fraudulent,  then  the  rule  as  given 
would  have  been  correct.  But  suppose  they  found  that  three  of 
Urn  alleged  misrepresentations  were  upon  matters  immaterial, 


182  Page  v.  Pabker.  [N.  H. 

that  three  others  were  made  honestly,  though  they  proved  to 
be  false  in  fact.  Then  all  that  the  plaintiff  could  have  recov- 
et-ed  would  be  the  damages  he  had  suffered  in  consequence  of 
the  four  remaining  misrepresentations  that  were  material  and 
fraudulent  as  well  as  false.  And  so  if  the  jury  had  found 
that  the  defendants  made  false  and  fraudulent  representations 
to  the  plaintiff  in  respect  to  only  one  material  matter  affecting 
the  value  of  the  property  sold,  they  should  have  assessed 
damages  only  in  relation  to  that  one  matter,  which  would 
have  been  in  accordance  with  the  instructions  asked  for  by 
the  defendants. 

But  these  instructions,  or  any  others  covering  the  same 
ground,  were  not  given,  but  were  refused;  and  the  rule  of  dam- 
ageB  given  to  the  jury  was  the  difference  between  the  real 
value  and  the  value  as  represented  to  be,  etc.;  and  no  distinc- 
tion was  made  between  representations  on  material  or  imma- 
terial matters,  or  misrepresentations  fraudulently  or  honestly 
made. 

Although,  as  we  have  seen,  proper  directions  had  been  given 
as  to  what  it  was  necessary  to  prove  in  order  to  make  the 
defendants  liable  to  any  damages,  yet  the  rule  for  the  assess- 
ment of  damages  was  not  properly  qualified  and  defined;  and 
taking  the  instructions  given  in  connection  with  those  refused, 
the  jury  could  hardly  have  failed  to  assess  damages  for  all  the 
miBrepresentations  made,  whether  material  or  otherwise,  and 
whether  honestly  or  fraudulently  made. 

The  instructions  given  at  the  first  trial,  that  the  measure  of 
damages  was  the  difference  in  the  value  of  the  property  as  it 
actually  was  and  its  value  as  it  would  have  been  if  it  were 
such  as  it  was  represented  to  be  in  those  particulars  in  relation 
to  which  the  false  and  fraudulent  representations  were  made, 
on  which  the  verdict  was  founded,  were  substantially  correcti 
so  far  as  they  went;  and  the  qualification  in  relation  to  the 
price  paid  being  evidence  of  the  value  of  the  property  as  it  was 
represented  to  be,  which  was  added  in  the  former  opinion  in 
tliis  case,  needs  qualifying  as  there  stated,  because  we  have  seen 
that  no  damage  is  recoverable  for  any  misrepresentations  upon 
immaterial  matters,  however  false.  The  price  paid,  therefore, 
must  be  evidence  of  the  value  of  the  property  as  it  was  repre- 
6(Mited  to  be,  in  those  particulars  only  in  which  the  represent 
tat  ions  were  material,  whether  honestly  or  fraudulently  made. 

'i  he  motion  in  arrest  of  judgment  must  be  overruled,  as  w« 
Bet?  no  reason  why  the  present  declaration  is  not  sufficients 

Verdict  set  asiae,  new  trial  granted. 
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KoMBDir  WILL  SB  Qbiikbxd,  whbn  and  whin  kot:  See  ElB$r.  Ohio  Zi/Si 
/m.  €«e.  Cbu,  64  Am.  Dec.  631;  PkOBip^  ▼.  Brigham,  71  Id.  227,  and  note 
therato  229;  Ptuke  ▼.  Fo§ier,  Id.  221;  ^a£er  y.  Letoii,  75  Id.  598. 

Acninr  Lns  against  All  CoNVXDERATn  iob  Fbaud  anb  Consfiraot 
Di  8tALB  of  reel  or  peraonal  property:  Bodwick  ▼.  Lewig,  2  Am.  Deo.  73»  and 
extended  note  thereto  77-81»  on  frand  in  sale  of  real  estate;  8tUe$  ▼.  WhiU, 
45  Id.  214;  extended  note  to  People  ▼.  BiehanUf  51  Id.  85-89«  on  oonepiradee 
to  cheat  and  defrand. 

FBAUiMrLBHT  RxFBaBBNTAiiONS  Detinxd:  See  extended  note  to  BoeMdt 
T.  Xeieif,  2Am.  Deo.  77;  Shntrmmv.  ^H^Aom,  6Id.  118;  MiOerv.  EoweU,  82 
U.  »;  MUMar.  JE&iter,  47  Id.  408. 

FiLAUiNTLiMT  CoNOBALiiENT  DmNXD:  Wokn  ▼.  McM^flff^  4  Am.  Deo. 
«31;  Beard  ▼.  CamfbOl,  12  Id.  362;  notes  to  Jmom  t.  Toubnin,  44  Id.  463; 
Ihmm  T.  Oroy,  72  Id.  563. 

FiLAim  AND  Damaob  ABB  BoTH  EssBNTiAL  in  an  action  for  deceit:  Mumro 
T.  OoMfier,  5Am.Dec531;  HoHy.  TaOmadge,  21^  106;  PrtMad qf  Com- 
mermOkY.  WadUtgh,  41  Id.  214;  BarthoUmtwr.  BenOey,  45  Id.  596. 

Falbb  Bbpbbsbntation  of  Valub,  AcmoN  will  Lib  iob,  whbn:  /oHmqi 
▼.  Hmd,  1  Am.  Dec  202;  note  to  BooMck  ▼.  Leuie^  2  Id.  80;  Stmnden  ▼.. 
ffaUermtm,  37  Id.  404. 

No  AcnoN  JOB  Falsb  Refbbsbntation  Libs  whebb  Pabxt  >lifro8BD 
VTON  MIGHT  HAVX  AscEBTAiNBD  Truth  IOB  Hdcbbli:  Bcmnden  T.  HaUer* 
mm,  37  Am.  Dec  404,  and  note  405,  showing  when  deceit  will  lie  for  false 
rspreeentatiana  in  sale  of  land;  Foiqf  ▼.  CowgUlt  32  Id.  49;  Andtreon  ▼.  Bmr» 
meU,  35  Id.  425;  Newmm  t.  Jaekmm^  71  Id.  206;  Brown  ▼.  Qray,  72  Id.  563. 

Falsb  Rbpbxsbntation  to  bb  Ground  iob  AcmoN  mctst  bb  Matebiali 
Note  to  TImrtUm  ▼.  Bianehard,  33  Am.  Dec  710;  Trym  ▼.  Whiimanh^  35  Id. 
339;  McOar  ▼.  WiBkms,  62  Id.  739;  Ahnrtz  y.  Brannan,  68  Id.  274;  FuUon 
▼.  Hbodf  75  Id.  664;  bnt  the  misrepresentation  of  a  material  fact  is  fraudulent^ 
whether  the  one  who  makes  it  knows  it  to  be  false  or  not:  Aivarez  ▼.  Brannanf 
68  Id.  274;  Tywn  ▼.  Paaemore,  44  Id.  181;  Shaebelfiyrd  y.  Handley,  10  Id.  753. 
So  an  action  will  lie  for  express  misrepresentations,  whether  made  fraudulently 
er  by  mistake  or  accident:  Oonld  y.  Mutual  Fire  /ns.  Co.,  74  Id,  494,  and  note 
496;  Snyder  Y.  Fmdky,  1  Id.  193;  Waters  y.  MatUngly,  4  Id.  631;  Easi  ▼. 
Ifatheny^  10  Id.  721;  Mvnroe  y.  PriicheU,  50  Id.  203.  But  for  cases  showing 
that  there  is  no  deceit  without  a  edenter,  see  SkUnea  y.  Shore^  55  Id.  492; 
note  to  Brown  y.  Oray,  72  Id.  566^  and  cases  there  cited;  MaJturin  v.  Harding^ 
S9  Id.  401;  Lord  v.  CoUey^  25  Id.  445.  As  to  when  false  representations  of 
Tender  will  not  avoid  a  contract,  see  Dugan  v.  Cureton,  31  Id.  727.  False 
representation,  to  be  a  ground  fox  action,  must  also  haye  been  fraudulently 
and  intentionally  made:  See  cases  last  cited;  Young  y.  Covell,  5  Id.  316; 
Tryim  v.  WhUmanh,  35  Id.  839,  343;  note  to  Zabridde  y.  Smith,  64  Id.  559; 
«nd  be  aoomnpanied  by  deceit:  See  cases  kst  cited;  Miller  t.  HoweU,  32 
Id.  36. 

Action  iob  Fbaudulbnt  Rbfbbsbntation,  generally,  will  be  found  dis- 
cnssed  in  Bhnereon  v.  Brighoan,  6  Am.  Dec  109;  Benton  y.  Pratt,  20  Id.  623; 
Cv/0prv.^«ny,  22Id.  586;  LobdellY,  Baker,  35  Id.  358;  note  to i^ouiuisrs  v. 
ilattermam,  37  Id.  405;  MedbmryY,  Wateon,  39  Id.  720,  endnote  733;  note  to 
Wood  Y.  North,  44  Id.  814;  Stilet  y.  WhUe^  45  Id.  214,  and  note  216;  Munrot 
Y.  PrUekeU,  SO  Id.  20Z}  MiidM  Y.  Zimntemum,  51  Id.  717;  White  y.  MerriU, 
97  Id.  027,  and  note  530;  McOarY.  WOBame,  62  Id.  739;  ZabrkUeY.  SmUK 
«4  Id.  56L 


184  Em KBsoN  V.  Sdcpsox.  [N.  H» 

KiASun  «r  Dakaosb  nr  Dsobr  idk  Faub  RsPBMimixioiniz  Atfet  t. 
WkUe,  45  Am.  Dm.  214^  and  cues  cited  in  nnt4«  thereto  216;  IToodimnf  ▼• 
Tkaeher,  62  Id.  73;  and  note  70;  Fotier  t.  KauwLdy  ^  A-i  /r.  fioi«. 

DurriAOTJOH  nrrwam  Wabbahtt  Ain»  Fraud  hi  Saues:  Bartholomew  t» 
AMftjiefl;  52  Am.  Dea  838»  and  note  843. 

FucB  Paid  n  Stdomo  ByiDiiroi  of  Valus  oI  property  at  time  of  nJet 
See  note  to  Cary  r.  OVnmon,  40  Am.  Deo.  804^  and  caeoa  there  cited. 

Thi  FBDroEPAL  OABB  WAS  CfiTXD  in  Komody  T.  i^fcftonlRMs  70  Ind.  534^  to 
the  point  that  &]ae  repreaentationa  merely  of  Talae,  made  by  the  vendor  of 
real  eatate  to  hia  rendee^  cannot  be  made  the  baaia  of  a  claim  for  damages 
in  the  Tendee'a  faTor,  and  againat  the  Tendor,  eitiiar  in  an  original  action  ov 
\i^  wtky  of  reoonpmant  or  aet-onl 


Embbson  v.  Simpson. 

\4M  Nnw  HAKP8SXBB,  47lkJ 

CoTBiAirT  X2r  LlAfll^  BsLATiiro  TO  Thino  hot  nr  Ebbi^  bnt  to  be  done 
upon  land,  doea  not  mn  with  the  land  and  bind  the  awignfte  nnleea  ho 
be  named  in  the  oorenant. 

OovDiTioira  Subskquxnt  am  hot  Fatobkd  in  Law,  and  are  to  be  atrictly 
oonatraed,  especially  when  relied  upon  to  work  a  forfeiture. 

Whbbb  Condition  Apflub  nr  Tkkms  to  Grantib  or  Lessee,  withoni 
mention  of  heirs,  execntora,  or  aasigns,  the  condition  cannot  be  broken 
after  the  death  of  the  grantee  or  lessee.  If  heirs  and  ezecators  are 
named,  bat  assignnes  are  not,  it  will  not  be  broken  by  any  act  of  an  as- 
signee. 

Wbebs  Deed  is  Made  upon  CoNDmoN  that  Grantee  shall  Foretrr 
Keep  up  and  maintain  a  fence  on  the  line  between  the  land  conveyed 
and  the  grantor'a  land,  the  land  will  not  be  forfeited  becanse  of  the  faoi 
that  the  fence  ia  not  kept  np  after  the  death  of  the  grantee. 

Writ  of  entry  to  recover  thirteen  acres  of  land  in  Wind- 
ham. The  demandants,  Amos  Emerson  and  others,  in  1849, 
oonyeyed  to  George  Simpson,  his  heirs  and  assigns,  the  land 
demanded,  by  deed  containing  this  condition:  '^  Provided, 
nevertheless,  if  the  said  George  Simpson  shall  neglect  to  keep 
up  and  maintain  forever,  at  his  own  expense,  a  good  and  law- 
ful fence,  constructed  of  wood  or  stone,  on  the  line  between  hio 
own  land  and  land  of  said  Amos  and  James  Emerson,  then 
this  deed  shall  be  void,"  etc.  Simpson,  during  his  life,  kept 
up  a  good  fence  on  said  line;  but  he  died  in  1858,  leaving  a 
widow,  the  defendant,  and  a  minor  child  his  heirs  at  law.  The 
widow  was  appointed  guardian  of  the  child.  After  Simpson'a 
death,  nothing  was  done  toward  keeping  up  the  fence,  though 
the  widow  was  frequently  notified  that  the  fence  was  defective, 
and  was  requested  to  repair  it.  On  June  20, 1861,  AmoB  and 
James  Emerson  gave  her  a  written  notice  that  unless 
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fulfilled  the  condition  of  the  deed  they  wotdd  commence  an 
action  for  the  recovery  of  the  land  for  condition  bn)ken. 
Nothing  being  done  to  the  fence,  the  demandants,  on  July 
11, 1861|  entered  and  took  possession,  in  the  presence  of  wit* 
nesses,  for  condition  broken,  and  cut  down  and  carried  away 
a  part  of  the  hay  growing  there.  The  widow  afterwards  en- 
tered and  carried  away  the  rest  of  the  hay.  On  August  7, 
1861,  after  the  demandants  had  cut  and  carried  away  part  of 
the  hay,  the  defendant  commenced  to  repair  the  fence,  when 
she  was  notified  that  the  demandants  had,  on  July  11, 1861, 
entered  for  condition  broken;  but  she  had  no  previous  notice,. 
though  she  knew  that  they  had  cut  down  part  of  the  hay 
growing  on  the  land.  Demandants  then  claimed  that  the 
land  was  forfeited,  and  refused  to  allow  her  to  build  the  fence,, 
and  prevented  her  building  it. 

Stiekney^  for  the  plaintiff. 

Morrison,  Sta/nley,  and  Clarhj  for  the  defendant. 

By  Court,  Bell,  C.  J.  If  this  was  the  case  of  a  covenant,, 
the  liability  of  the  defendant  to  maintain  the  fence  in  ques- 
tion might  depend  upon  the  fact,  which  is  n^t  shown  in  the 
case,  whether  there  was  or  not  a  fence  around  the  land  con- 
veyed, at  the  time  of  the  conveyance,  according  to  the  dis- 
tinction taken  in  Spencer's  Case,  5  Co.  16,  where  it  was  resolved 
that  if  the  covenant  concerns  a  thing  which  was  not  in  esse  at 
the^  time  of  the  demise  made,  but  to  be  done  upon  the  land 
afterward — ^for  instance,  to  build  a  new  wall  on  some  part  of 
the  premises  demised — the  covenantor,  his  executors  and  ad- 
ministrators, would  be  bound,  but  not  the  assignee  if  he  was 
not  named,  for  the  law  would  not  annex  a  covenant  to  a  thing 
which  had  no  being;  but  if  the  lessee  had  covenanted  for  him- 
self and  his  assigns,  then  forasmuch  as  it  was  to  be  done  upon 
the  land  demised,  it  should  bind  the  assignee;  and  the  reason 
given  is,  that  although  the  covenant  did  extend  to  a  thing  to 
be  newly  made,  yet  as  it  was  to  be  made  upon  the  thing  de- 
mised, and  the  assignee  was  to  take  the  benefit  of  it,  therefore 
he  should  be  bound  by  express  words. 

This  distinction  has  been  always  adhered  to:  Piatt  on  Cove- 
nants, 471;  Taylor  on  Landlord  and  Tenant,  301;  Williams 
on  Landlord  and  Tenant,  290;  Lametti  v.  Anderson^  6  Cow. 
807;  Thompson  v.  Rose^  8  Id.  266;  Allen  v.  Cvlver^  8  Denio, 
284;  Tollman  v.  Coffin^  4  N.  Y.  136;  Sampson  v.  Easterby,  9 
Barn.  A  Cress.  605;  Easterly  v.  Sampson^  6  Bing.  644;  Doughty 
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▼•  B<Homanj  11  Q.  B.  444;  Congletm  y.  Patt%8onj  10  East,  188; 
1  Washbom  on  Beal  Property,  830. 

Conditions  Bubseqnent  are  not  favored  in  law,  says  Chanoel- 
lor  Kent  (4  Kent's  Com.  129),  and  are  construed  strictly,  be- 
cause they  tend  to  destroy  estates;  and  a  vigorous  exaction  of 
them  is  a  species  of  fummttm  jtM,  and  in  many  cases  hardly 
reconcilable  with  conscience.  If,  then,  a  condition  be  personal, 
as  that  the  lessee  shall  not  sell  without  leave,  the  executors  oJF 
the  lessee,  not  being  named,  may  sell  without  incurring  a 
breach;  AnonymouSj  Dyer,  66  a;  StapUton  v.  Trewloch^  Moore,  11. 

It  is  a  general  rule,  says  the  Touchstone,  133,  that  such 
conditions  annexed  to  estates  as  go  in  defeasance,  and  tend  to 
the  destruction  of  estates,  being  odious  in  the  law,  are  taken — 
that  is,  construed  or  expounded — strictiy,  and  shall  not  be 
extended  beyond  their  words,  unless  it  be  in  some  special 
cases;  and  tiierefore  if  a  lease  be  made  on  condition  that  if 
such  a  thing  be  not  done,  the  lessor,  without  any  words  of 
heirs,  executors,  etc.,  shall  re-enter  and  avoid  it;  in  this  case, 
regularly,  the  heir,  executor,  etc.,  shall  not  take  advantage  of 
this  condition.  So  if  one  make  a  lease  for  years  of  a  house 
on  condition  that  if  the  lessor  shall  be  minded  to  dwell  in  the 
house,  and  shall  give  notice  to  the  lessee  that  he  shall  depart — 
in  this  case,  if  the  lessor  die,  his  heir,  executor,  etc.,  shall  not 
have  the  like  advantage  and  power  as  the  lessor  himself,  for 
the  condition  shall  not  be  extended  to  them;  and  hence  it  is, 
that  if  a  lease  for  years  be  made  on  condition  that  the  lessee 
shall  not  alien  without  the  license  of  the  lessor — ^in  this  case, 
the  restraint  shall  continue  only  during  the  lives  of  the  lessor 
and  lessee,  and  no  longer. 

The  same  doctrine  will  be  found  in  Litt.  Ten.,  sec.  337;  Wil- 
lard  on  Real  Estate,  105;  Washburn  on  Real  Property,  447; 
NicoU  V.  New  York  and  E.  R.  Jt,  12  N.  Y.  131;  1  Smith's  Lead. 
Cas.  99;  MeQ^esUn  v.  Morgan^  34  N.  H.  400;  Chapin  v.  School 
District,  35  Id.  445;  Ludlow  v.  New  York  and  H.  R.  R.  Co.,  12 
Barb.  440. 

In  the  case  of  Merrifield  v.  Cobleighj  4  Cush.  184,  the  owner 
of  land  made  a  deed  of  a  part,  with  the  condition  that  when- 
ever the  grantee,  his  heirs  or  assigns,  shall  neglect  or  refuse  to 
support  the  fence,  the  deed  shall  be  void.  Shaw,  C.  J.,  says 
such  a  condition,  when  relied  on  to  work  a  forfeiture,  is  to  be 
construed  with  great  strictness.  The  demandant  shall  have 
his  exact  legal  right,  but  no  more:  Bradatreet  v.  Clark,  21  Pick. 
889.  And  the  action  failed  for  want  of  a  request^ 
which  there  would  be  neither  a  neglect  nor  a  refiisaL 
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Upon  theee  principlesi  it  ia  held  that  where  a  oonditum  ap- 
plias  in  terms  to  the  grantee  or  leBseOy  without  mention  of 
heirs,  executors,  or  assigns,  the  condition  cannot  be  broken 
afker  the  death  of  the  grantee  or  lessee.  If  heirs  and  executors 
are  named,  but  assignees  are  not,  it  will  not  be  broken  by  any 
act  of  an  assignee. 

Thus  in  Ananymou$f  Dyer,  66  a,  a  question  was  asked  upon 
the  words  of  a  lease,  to  wit,  ''and  it  shall  not  be  lawful  for  the 
lessee  to  give,  sell,  or  grant  his  estate  and  term  to  any  person 
without  the  leave  of  the  lessor,  upon  pain  of  forfeiture  of  his 
said  term."  The  lessor  and  lessee  died,  and  the  executors 
sold  the  term  without  license  of  the  heir.  It  was  held  that 
this  was  not  a  forfeiture,  because  the  restriction  was  only  dur* 
ing  the  liyes  of  the  lessor  and  lessee:  Cited  Com.  Dig.,  tit. 
Condition,  F. 

In  CM  &  Priar^B  Case^  2  Leon.  85,  it  is  held  that  if  a  man 
devises  land  to  his  wife,  during  the  minority  of  his  son,  upon 
condition  that  she  shall  not  do  waste,  and  dies,  and  his  wife 
marries  again  and  dies,  and  after  the  husband  commits  waste, 
the  condition  is  not  broken,  because  a  condition  to  avoid  an 
estate  shall  be  taken  strictly:  CoVs  Cascj  Latch.  20;  and 
Ccbb  &  Priar^B  Case^  2  Leon.  48;  and  Cobb  v.  PrioVy  5  Vin. 
Abr.,  tit.  Condition,  M,  a,  8. 

In  the  year-book,  27  H.  8, 14, 15  (Bro.  Abr.  151),  the  case 
was  that  the  prior  of  St.  Johns  leased  for  years,  provided  that 
if  said  prior,  or  any  of  his  friars,  should  wish  to  inhabit  the 
premises  and  give  a  year's  notice,  the  lessee  should  remove. 
The  prior  died,  and  Us  successor  gave  the  year's  notice;  and 
it  was  held  that  as  the  successor  was  not  named,  the  condi- 
tion did  not  extend  to  him;  and  the  judges  held  that  if  a  lease 
is  made  upon  conditioD,  etc.,  that  the  lessor  may  enter,  and  do 
not  speak  of  his  heirs  or  successors;  by  the  death  of  the  lessor 
the  condition  is  extinct. 

In  Dumpof^B  Com,  4  Co.  119,  S.  C,  1  Smith's  Lead.  Cas.  85, 
8.  C,  sub  nom.  Dumper  v.  £^ym«,  Cro.  Eliz.  815,  the  same  strict- 
ness is  found,  where  it  was  held  that  a  condition  in  a  lease  for 
years  that  the  lessee  or  his  assigns  should  not  alienate  without 
license  of  the  lessor,  and  license  was  given  to  make  one  assign* 
ment,  the  condition  would  not  bind  the  assignee. 

So  it  was  held  by  two  judges  in  the  case  in  Dyer,  152  a 
{Ancnymoui)^  cited  in  Dumpor^s  Casey  4  Co.  119  b  where  a  pro- 
viso in  a  lease  was  that  the  lessee  and  his  executors  should 
not  alien  to  any  person  without  license  of  the  lessor,  but 
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only  to  one  of  the  sons  of  the  lessee,  and  the  lessee  died,  and 
his  executors  assigned  it  over  to  one  of  his  sons,  that  the  son 
might  alien  to  whom  he  pleased  without  license 

In  Whitcheot  v.  Foxy  Cro.  Jac.  398,  there  was  a  lease  for  years, 
with  a  condition  that  the  lessee  should  not  alien  but  to  his  wife 
during  her  life,  and  the  residue  to  his  children,  or  one  of  his 
youngest  brethren,  upon  pain  of  forfeiture;  the  lessee  assigned 
the  term  to  his  brother;  it  was  held  the  baron  might  not  alien 
to  his  wife;  therefore,  in  that  point,  the  condition  is  void,  and 
thereby  liberty  is  given  to  alien  to  his  brother,  and  when  be 
has  aliened  to  him,  the  condition  is  dispensed  with,  and  he 
may  alien  to  whom  he  pleases. 

In  Lynde  v.  Hough^  27  Barb.  415,  it  was  held  that  the  ezteDt 
and  meaning  of  a  condition,  and  the  fact  of  a  breach,  are  ques- 
tions BtrictiBsimi  jnria^  and  a  plaintiff,  to  defeat  an  estate  of 
his  own  creation,  must  bring  the  defendant  clearly  within  iU 
letter.  And  where  it  was  shown  that  a  third  person  was  in 
the  occupation  of  part  of  the  premises,  but  it  did  not  appear 
whether  he  was  in  under  the  lessee  himself  or  under  an  as- 
signee of  the  lease,  it  was  held  by  the  court  that  if  he  was  in 
under  an  assignee,  it  was  no  breach  of  a  condition  that  the 
same,  or  any  part  thereof,  should  not  be  let  or  underlet  with- 
out the  written  consent  of  the  landlord,  under  penalty  of  for- 
feiture; that  the  covenant  was  both  collateral  and  merely 
personal.  It  is  the  engagement  of  the  lessee  for  himself  alone, 
not  naming  his  assigns,  whether  actual  or  legal;  and  if  he  had 
a  right  to  assign  the  w  hole  term,  his  assignee  takes  the  estate 
without  the  condition  —  as  not  being  bound  by  it;  and  the 
words  '*  let ''  and  ''  underlet "  do  not  mean  an  assignment  of 
the  whole  term. 

In  the  case  before  us,  the  condition  is  in  terms  confined  to 
the  grantee,  '*  if  the  said  George  Simpson  shall  neglect,"  etc., 
without  mention  of  heirs,  executors,  administrators,  or  assigns, 
and  it  comes,  therefore,  fully  within  the  principle  of  the  case« 
referred  to.  The  condition  is  personal,  and  bound  George 
Simpson  alone,  and  no  breach  is  shown  during  his  life. 

An  argument  is  drawn  from  the  word  "  forever,"  that  the 
charge  of  maintaining  the  fence  was  intended  to  be  a  perma- 
nent condition.  We  think  it  is  more  than  neutralized  by  the 
term  "  at  his  own  expense,"  which  limits  it  to  the  grantee  in 
person. 

Judgment  is  to  be  rendered  for  the  defendant,  nnlesB  one  ot 
the  parties  shall  elect  a  trial  by  jury. 
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What  OcnnxAra  Rmi  with  Laud:  See  note  to  Futbmr.  Stuart,  16  Abl 
Deo.  644. 

OonxiiiOKs  SuBSBQunrr  abb  ^ot  Fatobxd^  beoame  they  Mnre  to  dsf oat 
ortatoi:  Tagbr  t.  StMtm,  60  Am.  Deo.  682;  ThompBom  t.  Thompmm,  68  Id. 
638^  and  note  648;  and  oonditiona  whioli  inure  to  defeat  eatates  are  oonatraed 
ttrioOy:  IF3U«oiftT.  IF3UUoii»76Id.l63.  ForfeitiizeoarenotfaToredineqiiitji 
Id.,  and  note  172. 

Tbm  fbivoipai.  GAn  WAS  gitid  in  Barne$  ▼.  Ufdon  M,  F,  L  Co,,  45  K.  H. 
fS,  to  the  point  that  oonditiona  whioh  go  to  destroy  or  diveet  estates  or  rights 
are  to  be  strictly  constnied;  and  in  Page  ▼.  Palmer,  48  Id.  387,  it  was  dted 
to  the  point  that  whan  a  grant  or  reservation  is  made  upon  oonditions  sabs^ 
qjuni,  the  conditiflna  are  not  faTored  in  Uw,  and  are  to  be  strictly  oonstnied. 
farther:  that  in  order  to  bind  the  heirs  or  assigns  to  the  perf ormanoe  of  saoh 
conditions  aabeeqnent^  they  most  be  expressly  mentioned  in  the  oonditian. 
The  extent  and  meaning  of  a  condition,  and  the  fact  of  a  breach,  are  questions 
etrieUmmi  JmHb,  and  a  plaintiff,  to  defeat  a  condition  of  his  own  creation, 
moat  bring  the  defendant  dearly  within  its  letter:  Vmia  ▼•  BenAaw,  49  DL 
432,  citing  the  principal 
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lU  Haw  HAicpsHiaa,  tOL] 
Ctns  MAT  RiTBiii>  RiOQBni  OF  Coitrt,  bat  only  from  the  proosss  and 

pleadings  on  file,  and  from  the  minntes  and  entries  on  the  docket^  and 

not  from  any  extrinsic  evidence. 
It  b  Couitbbl's  Duty  to  Sbb  that  VKRDior  is  Sionxd^  and  that  it  is  for 

no  more  than  waa  ordered. 

OOUKT    MAT  AmSVD    m  RlOOBDS,    AKD  MaXB    ThBK  COKIOBM  TO    FaOXB^ 

and  tmth  of  the  case,  even  thoogh  twelve  years  have  elapsed  between 
the  granting  of  a  license  and  the  making  np  of  the  record. 
CboBT  MAT  RniOBB  LiQAL  Pafbbs  which  have  been  improperly  altered  or 
defaced,  or  may  sabetitote  new  ones  where  the  originals  are  stolen  or  lostb 

AxBlinMBMTB  OF  RlOOBD  MAT  BB  MaDB  AoOOBDINO  TO  MlKirrBB  OF  JjWQM, 

or  open  any  competent  legal  evidence,  and  the  court  ia  the  proper  judge 
as  to  the  amonnt  and  kind  of  evidence  in  each  case. 

Petition  to  amend  record.  Mrs.  Oliva  Frink,  as  the  widow 
of  J.  N.  Frink,  brought  suit  against  Darius  Frink  for  the  whole 
of  certain  tracts  of  land  of  which  J.  N.  Frink  died  possessed. 
Upon  the  proof,  a  question  arose  as  to  the  extent  of  plaintiff's 
interest,  and  by  consent  of  the  parties  a  verdict  was  directed 
hr  the  plaintiff  for  one  half  of  the  demanded  premises,  the 
judge  reserving  the  question  as  to  the  other  half.  He  after- 
wards determined  that  the  verdict  was  correct  as  directed,  and 
let  the  judgment  stand.  The  clerk  entered  upon  his  docket, 
"Verdict  for  the  plaintiff,"  without  saying,  ''for  half  the  prem- 
iiSBy"  and  issued  writs  for  the  possession  of  the  whole  of  the 
(ramiaes.   The  last  one  bore  the  return  of  possession  delivered. 
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This  was  in  1857.  The  records  were  then  removed  to  the 
supreme  court,  and  in  1860  the  present  defendant's  counsel 
asked  for  an  extended  copy  of  the  record.  The  supreme  court 
clerk,  acting  under  the  direction  of  the  chief  justice,  neither 
of  whom  knew  any  of  the  facts  further  than  the  record  dis^ 
dosed,  extended  the  record  showing  a  recovery  of  all  the  de« 
manded  premises;  and  then,  for  the  first  time,  entered  upon 
the  docket  the  issuing  of  the  writs  of  possession.  No  notice 
was  given  to  any  of  the  parties.  Darius  Frink  then  petitioned 
the  court  to  have  the  record  amended  so  as  to  conform  to  the 
facts,  and  that  he  be  entitled  to  one  half  of  the  land.  Smitli, 
the  attorney  and  assignee  of  Mrs.  Frink,  claimed  to  be  a  bona 
fide  purchaser  without  notice,  and  that  the  amendment  could 
not  be  made  without  injustice  to  him.  The  other  facts  appear 
in  the  opinion. 

/.  8,  H.  Frink  and  Hatchj  for  the  plaintiff. 

Smithy  for  the  defendant. 

By  Court,  Bell,  C.  J.  It  is  part  of  the  ordinary  duty  of  the 
clerk  to  extend  the  records  of  the  court  from  the  process  and 
pleadings  on  file,  and  from  the  minutes  and  entries  on  the 
dockets:  WUlard  v.  Harvey ,  24  N.  H.  849.  He  has  the  right 
to  regard  the  entries  made,  and  the  process  issued  by  his  prede- 
cessors, as  correct:  Fay  v.  Wenzell^  8  Cush.  317;  and  if,  from 
their  inaccuracy,  errors  are  found  in  the  record  as  extended, 
the  fault  is  not  his.  He  has  no  power,  and  it  is  no  part  of  his 
duty,  to  inquire  elsewhere,  and  he  has  no  right  to  cite  others 
before  him,  or  to  decide  upon  extrinsic  evidence.  In  this  case, 
the  clerk  found  upon  the  docket  the  entry  of  a  general  verdict 
for  the  plaintiff.  He  was  right  in  regarding  it  as  a  general 
verdict  for  the  whole  of  the  demanded  premises.  The  proper 
entry  of  the  verdict,  if  it  was  returned  for  a  part  only,  was, 
verdict  for  the  plaintiff  for  half  the  demanded  premises,  and 
for  the  residue  for  the  defendant.  The  attempt  to  cast  censure 
upon  the  clerk  who  made  the  record  is  groundless.  It  waa  the 
duty  of  the  counsel  to  his  client  to  see  that  there  was  a  verdict 
signed,  and  that  it  was  for  no  more  than  was  ordered. 

Every  court  exercising  a  continuing  jurisdiction — Shaving  an 
office  for  the  preservation  of  its  records,  and  the  charge  of  those 
records  by  a  proper  officer — has,  by  law,  an  implied  authority 
to  amend  its  records,  to  make  them  conform  to  the  facts  and 
truth  of  the  case:  Remieh  v.  Butterfieldy  31  N.  H.  70  [64  Am. 
Dec.  316];  DudUy  v.  Butter,  10  Id.  284;  WUXard  v.  Harvey,  24 
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Id.  844;  Claggeti  ▼.  Simes^  81  IcL  23;  or,  as  the  same  doctrine 
is  well  expressed  by  Fletcher,  J.,  in  Bakh  y.  SJiaWy  7  Cosh. 
284,  there  can  be  no  doubt  that  it  is  competent  for  a  court  of 
record,  under  its  general  inherent  and  necessary  authority,  to 
oonrect  the  mistakes  and  supply  the  defects  of  its  clerk  or  re- 
cording officer,  so  as  to  have  the  record  conform  to  the  actual 
lacts  and  truth  of  the  case.  And  this  may  be  done  at  any  time, 
as  well  after  as  during  the  term.  The  length  of  time,  in  this 
ease  (twelve  years),  between  the  granting  of  the  license  and  the 
making  up  of  the  record,  does  not  take  away  the  right  or  juris- 
diction of  the  court:  S.  P.,  Fay  v.  Wenzelly  8  Gush.  317;  Zrtm- 
eriel,  Peir.,  18  Me.  186;  Loihrop  v.  Page^  26  Id.  121;  Woodcock 
Y.  Parker,  35  Id.  138;  Lewis  v.  Ross,  37  Id.  234  [59  Am.  Dec. 
49];  Weed  v.  Weed,  25  Conn.  337;  ChichesUr  v.  Cande,  3  Cow. 
89  [15  Am.  Dec.  238];  Hunt  v.  Grant,  19  Wend.  90. 

This  authority  not  only  extends  to  the  correction  of  clerical 
enors,  but  to  the  restoration  of  papers  which  have  been  im- 
properly altered  or  defaced,  and  the  substitution  of  new  ones 
where  the  originals  are  purloined  or  lost:  Dtmglass  ▼.  ToKop,  9 
Burr.  722;  i/oUMter  y.Jud^M,  8  Ohio  Bt^SOl  [70  Am.  Dec.  100]. 

It  is  contended,  and  so  are  some  of  the  authorities,  that  an 
amendment  of  a  record  cannot  be  made  unless  there  is  some- 
thing to  amend  by,  by  which  is  understood  something  upon 
the  files  Gt  records  of  the  court:  Wendell  v.  Mugridge,  19  N.  H. 
112;  Atkins  y.  Sawyer,  1  Pick.  354  [11  Am.  Dec.  188];  Gren- 
vile  V.  Smith,  Cro.  Jac.  628;  Mason  v.  Fox,  Id.  632.  But  in 
other  cases,  such  amendments  have  been  made  according  to 
the  minutes  of  the  judge:  Coughran  y.  Gutcheus,  18  111.  390; 
Brady  y.  LUOe,  21  Ga.  132;  Petrie  v.  Hannay,  3  T.  R.  659; 

1  Tidd's  Pr.  661;  Newcombe  y.  Green,  1  Wils.  33;  S.  C,  2 
Stra.  1197;  Eddowes  y.  Hopkins^  1  Doug.  376;  Tarlton  y.  Fisher^ 

2  Id.  672.  Here  we  haye  the  minutes  of  the  judge  and  counsel 
entirely  clear  upon  the  point. 

But  we  think  it  clear,  upon  the  authorities,  that  the  court 
may  make  such  amendments  upon  any  competent  legal  eyi- 
dence,  and  that  they  are  the  proper  judges  as  to  the  amount 
and  kind  of  eyidence  requisite  in  each  case  to  satisfy  them 
what  was  the  real  order  of  the  court,  or  the  actual  proceed- 
ing before  it;  what  was  the  proper  entry  to  be  made  on  the ' 
docket^  and  how  the  record  should  be  extended:  Fay  y.  Wen* 
tell,  8  Gush.  817;  Baleh  y.  Shaw,  7  Id.  284;  Limerick,  Peir.^ 
18  Me.  186;  Weed  v.  Weed,  25  Conn.  337;  HoUister  y.  Judges,  8 
Ohio  St.  201  [70  Am.  Dec.  100],  before  cited. 
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Where  there  is  nothing  more  to  rely  on  than  mere  memoiy, 
the  court  will  act,  if  at  all,  with  great  caution:  Porter  t. 
Vaughanj  22  Vt.  273;  Ooughran  v.  GtUchouB^  18  IlL  890. 

The  position  that  the  title  has  passed  into  the  hands  of  a 
bona  fide  purchaser,  without  notice,  signally  fails.  A  letter 
written  by  the  purchaser  only  a  little  more  than  half  a  year 
before  his  purchase,  shows  that  he  then  well  knew  that  his 
fiister's  title  extended  to  one  half  the  premises  only.  There 
is  nothing  but  the  singular  forgetfulness  of  right  displayed 
by  the  claim,  which  gives  any  color  to  the  pretense  that  the 
facts  could  be  forgotten. 

The  amendment  is  allowed. 

POWSR    OF    COUKTS    TO    ORBKR    MISTAKES    DT    ITS   RbOORDS  TO  BB  COft* 

iLEcnu):  Lewia  ▼.  Boss,  69  Am.  Deo.  48;  King  v.  State  Bank,  47  Id.  739;  <M> 
Jcneay  ▼.  McKMm,  42  Id.  163;  Emery  v.  Berry,  61  Id.  G2^  and  note  fl38| 
H<mekm  t.  WUMamM,  73  Id.  666. 


WiGGIN   V.    WiGGIN. 

f4S  Maw  HAMPSHimi,  56L1 

Dkyisb  of  CBRTAnr  Rooms  fob  IiIFi»  and  of  Cbbtadt  QuAiniTT  of  Woob 

for  fnel,  entitle!  the  legatee  to  sell  the  wood  or  to  remore  and  bun  tl 

eliewhere. 
Lbgaot  Okabobd  on  Land  is  in  Natubb  of  Obtonabt  Debt  whidi  the 

owner  of  the  l»nd  has  promieed  to  pay,  and  no  demand  la  neoeaaiy. 
Assumpsit  fob  Lbqact  wux  Lie  against  Ownbb  of  Land  upon  which  the 

legacy  is  a  charge. 
Tenant  fob  Life  of  Lowbb  Rooms  of  House  and  Chambbbs  abovb  is 

not  obliged  to  ehare  in  the  expenses  of  repairing  the  roof  of  tfao  boild- 

ing,  anless  incurred  at  his  request. 
Tenant  fob  Life  of  Cebtain  Rooms  of  House  mat  Let  sadi  iooin% 

and  retain  the  money  received  as  rent. 

Assumpsit.  Nathan  Wiggin  died,  and  bequeathed  to  hia 
two  daughters,  Mehitable  and  Anna,  the  use  of  certain  rooms 
of  his  dwelling-house,  a  certain  annual  allowance  of  provis- 
ions, and  a  sufficient  quantity  of  wood  to  support  one  firey 
during  the  time  that  they,  or  either  of  them,  should  remain 
unmarried.  Hiram  Wiggin  was  the  devisee  of  the  land  upon 
which  these  legacies  were  charged.  Anna  married,  and  plain- 
tiff leased  the  rooms  and  resided  with  her  sisters,  sometimes 
one  and  sometimes  ten  miles  distant.  Defendant  &iled  to 
eupply  her  with  the  wood  or  provisions,  and  would  not  permit 
her  to  take  any  away  from  the  house.    She  brought  auufmftii^ 
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eetting  up  the  provisions  of  the  will.  Defendant  pleaded  the 
general  isene,  with  a  set-off,  one  item  of  which  was,  "  expense 
of  shingling  one-third  part  of  the  house  occupied  by  defend- 
ant, twenty-five  dollars,"  and  another,  "cash  received  for 
room  rent,  four  dollars."  Defendant  also  objected  that  the 
wood  and  provisions  were  to  be  used  by  plaintiff  at  the  dwell- 
ing-house, and  that  it  was  not  her  privilege  to  remove  them. 

Andrew  Wiggin^  for  the  plaintiff. 
Smallj  for  the  defendant. 

By  Court,  Bellows,  J.  The  main  question  in  respect  to  the 
fiiel  is,  whether  the  plaintiff  had  a  right  to  use  it  off  the  prem- 
ises, or  to  sell  it.  It  is  clearly  provided  by  the  will  that  the 
wood  was  to  be  delivered  at  the  house  of  the  testator  and  prop- 
erly prepared  for  use  there;  but  there  is  nothing  in  the  pro- 
visions of  the  will  or  in  the  nature  of  the  case  inconsistent 
with  its  use  elsewhere,  or  the  sale  of  it.  If,  from  infirmity  or 
from  motives  of  economy,  it  became  convenient  for  the  plain- 
tiff to  live  elsewhere,  it  would  certainly  be  just  that  she  should 
be  allowed  to  take  with  her,  or  to  sell,  the  com  and  other  pro- 
visions, and  the  wood  also,  unless  her  doing  so  would  be  inju- 
rious to  the  defendant  and  inconsistent  with  the  parent's  will. 

Of  course  the  plaintiff  could  not,  by  a  removal  from  the 
house,  change  the  place  or  time  of  delivery;  but  when  deliv- 
ered, we  think  she  may  sell  the  wood  or  use  it  elsewhere.  In 
this  way,  she  might  make  it  more  beneficial  to  herself  without 
injury  to  the  defendant;  and  no  such  injury  has  been  sug- 
gested or  perceived.  And  a  construction  of  the  will,  then,  that 
would  allow  such  change  in  the  mode  of  the  use  should  be 
favored;  as  in  the  case  of  the  grant  of  a  mill  and  a  right  to 
draw  water  for  the  same;  in  which  case  it  is  well  settled  that 
the  grantee  may  draw  the  same  quantity  for  any  other  kind  of 
mill:  Johnson  v.  liandj  6  N.  H.  22;  Whittier  v.  Cocheco  Mfg. 
Co.,  9  Id.  454  [32  Am.  Dec.  382]. 

It  is  suggested  by  the  defendant's  counsel  that  the  plaintiff 
must  be  regarded  as  tenant  for  life  of  the  rooms  described,  with 
the  right  to  wood  to  burn  there,  and  that  therefore  she  cannot 
sell  it  or  bum  it  elsewhere.  But  we  think  the  wood  is  not  to 
he  regarded  as  an  incident  to  the  tenancy  of  these  rooms,  any 
more  than  the  money,  corn,  or  other  provisions;  on  the  con- 
trary, we  hold  that,  without  occupying  these  rooms  at  all,  the 
legatees  would  be  entitled  to  the  other  things,  as  independent 
t^equeets.    Where  the  right  to  estovers  is  a  mere  incident  to 

▲jl  Dm.  Vol.  hXJLXr  IS 
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an  estate  in  the  land,  as  in  the  case  of  a  mere  tenancy  for  life 
or  in  dower,  the  law  has  been  otherwi^o:  rifhongh  in  respect 
to  dower,  it  is  now  chaniged  by  statute.  Thusiu  general  views 
are  recognized  in  Fiske  ▼.  Fiske,  20  Pick.  499,  which  is  cited 
for  the  plaintiff.  There,  a  husband,  by  his  will,  gave  to  his 
wife  a  certain  room  in  his  house,  and  other  privOeges,  during 
her  life;  and  a  son,  after  the  testator's  death,  mortgaged  to 
the  widow  certain  real  estate,  with  a  condition,  among  other 
things,  to  send  her  fire-wood  for  one  fire,  to  be  drawn  and  cut 
at  the  door,  fit  for  use.  The  court  held  that  the  mortgagor 
was  bound  to  furnish  the  wood  at  such  place  as  she  should 
make  her  residence,  provided  it  should  be  within  a  reasonable 
distance;  and  the  circumstance  that  the  house  was  destroyed 
by  fire  did  not  exempt  him  firom  his  obligation  to  furnish  the 
wood. 

In  respect  to  the  com,  there  is  no  evidence  of  any  demand 
on  the  one  hand,  or  offer  to  deliver  it  on  the  other,  at  any 
place.  In  Pickering  v.  Pickering,  6  N.  H.  120,  which  was  a 
suit  against  a  devisee  to  recover  a  legacy  of  twenty  dollars 
annually,  charged  on  the  land,  it  was  decided  that,  by  accept- 
ing the  devise,  the  devisee  became  a  debtor  by  reason  of  the 
land  for  the  legacy;  and  like  any  other  debtor,  is  bound  to 
pay  without  a  demand;  and  that  he  stood  upon  the  same 
ground  as  if  he  had  expressly  promised  to  pay;  and  the  plain- 
tiff in  assumpsit  was  allowed  to  recover.  So,  in  Veazey  v. 
Whitehouse,  10  Id.  409.  In  the  former  case,  the  court  distin- 
guish between  a  suit  against  a  devisee  and  an  executor  for  a 
legacy,  holding  that  in  the  latter  a  demand  is  necessary.  The 
case  before  us  is  like  that  of  Pickering  v.  Pickering,  supra,  ex- 
cept here  the  legacy  was  payable  in  specific  articles,  while  in 
that  case  it  was  payable  in  money;  but  we  think  the  same 
principle  must  apply,  namely,  that  as  respects  the  devisee,  the 
legacy  stands  upon  the  footing  of  an  ordinary  debt  which  he 
has  promised  to  pay;  and  the  question  then  is,  whether  in  the 
case  of  a  promise  to  pay  or  deliver  five  bushels  of  com  yearly 
and  every  year,  a  demand  before  suit  is  necessary.  In  this 
case,  the  time  of  payment  is  fixed,  and  it  is  incumbent  on  the 
defendant,  generally,  to  deliver  the  com  at  the  place  apjxnnted, 
or  to  show  a  readiness  to  do  so;  or  if  none  is  appointed,  then 
to  seek  the  plaintiff  and  have  her  fix  upon  a  reasonable  place. 
In  neither  case  is  a  demand  necessary:  Co.  lit.  210  b;  2 
Kent's  Com.  605,  607,  and  cases;  Lobdell  v.  Hopkins^  6  Cow. 
616;  Goodwin  v.  Holbrook,  4  Wend.  880;  Aldrich  v.  Albee,  1 
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He.  120  [10  Am.  Dec.  45];  Bixby  v.  Whitney^  5  Id.  192;  Bean 
T.  Simpaony  16  Id.  49;  Howard  v.  MineVy  20  Id.  326;  White  v. 
Pertey^  16  Id.  470,  where  it  is  expressly  held  that  a  demand  in 
SQch  case  is  not  necessary;  and  to  the  same  effect  is  Smith  v. 
loomw,  7  Conn.  110;  1  Ch.  PL  330;  Chit  Con.,  9th  Am.  ed., 
730,  note;  2  Oreenl.  Ev.,  sec.  609,  610,  and  note;  Currier  v. 
Currier^  2  N.  H.  75  [9  Am.  Dec,  43],  Upon  the  facts  stated, 
then,  an  action  of  assumpsit  can  be  sustained  for  not  delivering 
the  corn  and  wood:  Piclering  v.  Pickering,  6  Id.  120;  Veazey 
y.  WhiUhousey  10  Id.  409;  Smith  v.  Jewett,  40  Id.  530. 

The  only  question,  then,  as  to  the  plaintiff's  right  to  recover 
is,  whether  the  action  can  be  maintained  on  this  declaration. 
The  special  count  sets  out  the  entire  bequest  to  the  plaintiff 
and  her  sister;  the  devise  to  the  defendant,  making  him  the 
residuary  devisee;  the  condition  by  which  the  plaintiff  became 
entitled  to  the  whole  bequest  to  herself  and  sister;  the  promise 
by  the  defendant  to  pay  and  perform  according  to  the  bequest; 
and  his  neglect  and  refusal  to  pay  and  deliver  to  the  plaintiff 
the  various  articles,  enumerating  them,  as  provided  by  the 
will;  and  we  see  no  objection  to  it.  Under  this  declaration, 
the  defendant  objected  that  evidence  of  his  refusing  to  allow 
the  plaintiff  to  take  away  wood  was  incompetent;  but  we  do 
not  see  upon  what  ground,  inasmuch  as  it  tends  to  prove  a 
refusal,  as  well  as  neglect  to  deliver  the.  wood,  and  to  this 
there  can  be  no  objection. 

The  only  remaining  question  is  in  respect  to  the  set-off  for 
expense  of  shingling  her  part  of  the  house,  and  cash  received  by 
her  for  rent  of  rooms.  On  this  point,  it  appears  that  the  will 
gives  the  plaintiff  the  use  and  occupancy,  during  her  life,  of 
the  westerly  lower  room  in  the  testator's  house,  the  chamber 
over  it,  and  the  northerly  front  lower  room;  and  the  defendant 
is  the  owner  of  the  reversion,  and  also  of  the  rest  of  the  house. 
It  is  claimed  by  the  defendant's  counsel  that  the  plaintiff  and 
defendant  are  like  tenants  in  common,  and  that  she  is  bound 
to  repair  her  part  of  the  house.  If  this  were  so,  we  find  no 
authority  that  would  sanction  the  making  of  the  repairs  by  one 
tenant,  without  the  request  of  the  other,  and  the  recovery  of  a 
share  of  the  expense  in  assumpsit.  In  such  cases,  the  remedy 
at  common  law  is  by  writ  de  reparations  facienda:  Co.  Lit.  54 
b,  200  b;  Bowles's  Case,  11  Ca  82;  Tenant  v.  Qddwin,  1  Salk. 
360;  4  Kent's  Com.  870.  So  where  one's  house  is  ruinous  and 
likely  to  fail  on  his  neighbor's  hou^,  the  same  remedy  is  said 
to  exist:  Ca  lit.  66  b,  and  cases  cited;  and  an  action  on  the 
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case  will  lie  for  the  neglect  to  repair,  by  reason  of  which  hia 
neighbor's  house  is  injured:  Id.,  note  2;  and  Fitzh.  N.  B., 
127,  note  a.  But  here  the  parties  are  not  tenants  in  common 
at  all;  but  the  plainti£f  is  seised  of  certain  rooms  and  the  de- 
fondant  of  the  remainder  of  the  house;  and  in  legal  contem- 
plation each  has  a  distinct  dwelling-house,  although  they  are 
adjoining;  and  no  authority  is  cited  or  found  that  would  sus- 
tain an  action  at  law,  by  one  against  the  other,  to  recover  for 
repairs  made  without  request.  In  Loring  v.  Bacon^  4  Mass. 
575,  the  defendant  was  seised  of  a  lower  room  and  cellar  under 
it,  and  the  plaintifiT  of  the  chamber  above  and  the  remainder 
of  the  house;  and  repairs  to  the  roof  being  necessary,  the  de- 
fendant, on  request,  refused  to  join  in  making  them;  where- 
upon the  plaintiff  made  them  and  brought  assumpsit  for  a 
share  of  the  expense.  It  was  held,  upon  full  examination  of 
the  authorities,  that  the  action  would  not  lie,  and  that  the 
defendant  was  not  bound  to  contribute  to  the  expense;  but  the 
case  stood  like  that  of  owners  of  separate  but  contiguous  houses 
or  mills,  where  the  appropriate  remedy,  in  case  one  suffers  his 
building  to  become  ruinous  and  to  endanger  or  injure  the  other, 
is  by  writ  de  reparatione  facienda,  or  action  on  the  case.  So 
in  Cheeseborough  v.  Green,  10  Conn.  319  [26  Am.  Dec.  396], 
where  the  plaintiff  owned  and  occupied  the  foundation  and 
first  and  second  stories  of  a  building,  and  the  defendant  the 
third  story  and  roof,  which  had  become  leaky  and  ruinous, 
whereby  the  plaintiff's  goods  were  injured,  it  was  held  that  an 
action  on  the  case  would  not  lie,  but  the  remedy  must  be 
sought  in  equity:  See  also  Campbell  v.  MeaieVy  4  Johns.  Ch. 
334  [8  Am.  Dec.  570],  and  4  Kent's  Com.  371-412,  and  notes. 
Upon  these  views,  we  are  of  the  opinion  that  this  item  of  the 
set-off  cannot  be  sustained. 

We  are  also  of  the  opinion  that  the  defendant  is  not  entitled 
to  recover  the  amount  of  the  rent  received  by  the  plaintiff  for 
her  rooms.  Whether  the  plaintiff  has  the  right  to  let  the 
rooms  to  another  without  the  assent  of  the  defendant  or  not, 
we  think  he  has  no  such  interest  in  them  during  the  life  of  the 
plaintiff  as  to  entitle  him  to  the  use  of  them  in  her  absence,  or 
to  the  rent,  if  leased  to  another.  The  use  and  occupancy  of 
the  rooms  are  given  to  the  daughters  to  live  in  during  their 
lives,  and  while  single,  and  during  that  period  the  defendant 
has  no  right  to  the  use  of  them,  as  we  conceive,  under  any 
circumstances,  nor  to  any  profits  to  be  derived  from  their  use. 

1  hese  views  are  to  be  certified  to  the  trial  term. 
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RiOBis  07  Tkkaht  tob  Lme  m  Pkbsonaltt:  See  Satmden  t.  HcmgkUm^ 
07  Am.  Deo.  681,  and  note  583;  BroBwdlT.  Morehead,  Id.  686»  and  extended 
note  thereto  <m  the  sabject  687-590. 

Bioar  OF  Tbtaiit  iqb  Lm  to  AmoN  ob  Undxblbt:  See  extended  note 
to  MOea  t.  MUes,  64  Am.  Deo.  369. 

Lets  Txnaht,  whxst  and  whxn  not  Bound  to  Rxpaib:  Clemene^  t. 
Aserv^  63  Am.  Dec  621. 

Lboact  Chabobd  on  Land,  AonON  tob:  Brown  t,  Fmrar,  8  Am.  Deo. 
683,  and  note  695.  As  to  reoorery  of  legacy  by  aumwptiif  see  Afp  t.  Drti»* 
bad^  21  Id.  447;  note  to  McLanahim  v.  Wyant,  Id.  369. 

Detiseb  BaooMXs  Personally  Liable  for  legacies,  where  he  has  accepted 
a  devise  conditioned  on  paying  legacies;  bnt  snch  legacies  remain  changeable 
en  tfaa  land,  notwithstanding  the  devisee's  personal  liability:  BtrdmU  r,  HtW' 
lm,  19  Am.  Deo.  392. 


Patrick  v.  Farmers'  Insurance  Company. 

[4S  Kbw  Haxpshibb,  eZL] 

TiiAT  Nonox  07  Loss  shall  bx  Giyxn  within  Ldotbd  Tdcx  is  a  valid 
stipolation  in  a  policy  of  inanrance.  This  daase  may  be  inserted  in  th# 
policy  itself,  or  contained  in  the  charter  of  the  company.  In  either  caae^ 
it  is  a  condition  precedent. 

DoaoT  IN  Tdcx  ov  Oivino  Noncx  Stands  on  DnrFXBXNT  Gbound  tbox 
DxTBCT  in  its  Mattxb.  The  defect,  npon  notice,  may  be  remedied,  but 
it  is  otherwise  as  to  the  time,  which  is  necessarily  irremediable,  if  th# 
insnrer  chooses  to  insist  npon  it. 

'^arm  XT  DnuECTOBS  ov  Insubancx  Cokpant  to  Indximitblt  Postponx 
Subject  of  Loss  will  bx  Constbihed  as  a  refusal  to  aUow  anything 
on  aoooont  of  it,  rather  than  as  a  refosal  to  ascertain  and  determine  the 
amoont  of  the  loss  or  damage. 

OovmnoN  in  Pouot  of  Insubancx  RxguiBiNa  Noncx  of  Loss  to  bx 
GivxN  within  Thibtt  Days  is  not  waived  by  a  vote  of  the  directors  of 
an  insurance  company  to  indefinitely  postpone  the  subject  of  a  loss  which 
is  ounstmed  as  a  refosal  to  allow  anything  on  accomit  of  it. 

BnFULATION    IN    POUCT,    OB    Bt-LAW  OF    InSUBANOX    CoKPANT,    THAT    No 

RxoovEBT  SHALL  BE  Had  UNLESS  SuiT  IS  Bbouoht  within  a  certain 
time  is  a'valid  condition^  and  unless  it  is  complied  with,  there  can  be  no 
feoo?efy.  Such  a  stipulation  is  in  the  nature  of  a  condition  precedent  to 
the  company's  liability. 
(fan  Insubxd  cannot  Rxooveb  fob  Loss  if  He  has  Failed  to  Give  Noncx 
OF  It,  in  oompUanoe  with  the  charter  of  the  insurance  company  as  to 
time,  and  neglects  to  commence  his  action  within  the  time  limited  by  the 


Hona  BT  Pabol  to  Agent  of  Insubancx  Company  is  of  No  Bifbov« 
where  the  charter  contains  a  condition  requiring  notioe  of  the  loss  to  be 
given  in  writing  to  the  secretary,  or  one  of  the  directors. 

AflSUVPSiT  on  a  policy  of  insurance.  The  charter  of  the  in- 
guranoe  company  required  the  insured  to  give  notice  of  loss, 
in  writing,  to  at  least  one  of  the  directors,  or  the  secretary  oi 
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the  company,  within  thirty  days  after  it  was  sustained.  Tfaa 
charter  also  required  the  directors  to  ascertain  and  determine 
the  amount  of  the  loss  or  damage.  It  further  required  suit  to  be 
brought  within  a  limited  time,  depending  upon  the  next  term  of 
court.  Defendants  had  insured  the  plaintiffs'  house  and  other 
property  by  a  policy  dated  October,  1853,  which  referred  to  the 
charter.  On  December  19, 1855,  the  house  was  destroyed  by 
fire.  The  plaintiff  gave  notice  of  bis  loss  to  the  company  on 
August  21,  1856.  On  September  2,  1856,  the  secretary  replied 
that  the  board  of  directors  had  voted  to  indefinitely  postpone 
the  subject.  Suit  was  brought  April  6,  1859.  On  January  2, 
1856,  the  plaintiff  had  a  conversation  with  one  Emery,  an  agent 
of  the  company,  in  regard  to  the  loss,  and  at  that  time  signed 
upon  the  back  of  the  policy  this  request:  ''I  wish  to  have  this 
policy  discharged,"  and  delivered  the  policy  to  Emery,  who 
passed  it  in  at  the  office  of  the  company,  where  the  following 
entry  was  made  by  the  secretary  under  Uie  request:  "Received 
at  office,  March  29,  1856;  discharged." 

F.  R.  Chase  J  for  the  plaintiff. 
X.  D.  Sawyer^  for  the  defendants. 

By  Court,  Bell,  C.  J.  We  are  not  aware  that  any  doubt 
has  been  entertained  of  the  validity  of  a  stipulation  in  a  policy 
of  insurance  that  notice  shall  be  given  of  a  loss  within  a  lim- 
ited time.  When  such  a  clause  is  inserted  in  a  policy  itself,  it 
generally  assumes  in  its  terms  the  form  of  a  condition  prece- 
dent, until  the  performance  of  which,  no  obligation  arises  to 
make  good  the  loss.  In  other  cases,  as  in  this,  the  provision 
may  be  contained  in  the  charter  of  the  company.  In  either 
case,  the  nature  of  the  provision  is  such  that  it  must  be  wholly 
inoperative  if  it  is  not  construed  as  a  condition  precedent;  so 
that  the  questions  which  have  been  decided  by  the  courts  have 
been  chiefly  as  to  what  constitutes  a  compliance  with  the  con- 
dition: Bumstead  v.  Dividend  Ins.  Co.,  12  N.  Y.  81;  Sehenck  v. 
Mercer  Co,  Ins.  Co.,  24  N.  J.  L.  447;  Bilbr(mgh  v.  Metropolis 
Ins.  Co. J  5  Duer,  587;  Francis  v.  SomervUle  Ins.  Co.j  25  N.  J.  L. 
78;  Kemochan  v.  New  York  Bowery  Ins.  Co.y  17  N.  Y.  428; 
Clark  V.  New  England  Ins.  Co.y  6  Gush.  342  [53  Am.  Dec.  44]. 

The  charter  requires  that  notice  shall  be  given,  in  writing, 
of  the  loss,  to  the  directors,  or  one  of  them,  or  to  the  secretary, 
within  thirty  days  after  the  loss.  Notice  of  this  loss,  occurring 
December  19, 1855,  was  given  to  the  company  August  21, 1856. 
This  notice  was  not  in  compliance  with  the  charter  as  to  time^ 
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however  it  might  be  in  other  respects.  It  was  more  than  seven 
months  after  the  loss.  But  it  is  said  this  defect  is  of  a  class 
which  may  he  waived.  Every  one  may  renounce  a  law  which 
is  made  for  his  benefit:  Broom's  Legal  Maxims,  647;  Beavh 
fag^s  Casey  10  Ca  101.  Any  notice  whatever  may  be  waived, 
any  informality  in  it,  or  neglect  of  due  time:  ^tna  Ina,  Co.  v. 
TVfer,  16  Wend.  401  [30  Am.  Dec.  90];  Kemochan  v.  New  York 
Bowery  Ins.  Co.,  17  N.  Y.  433. 

It  is  claimed  that  the  letter  of  the  secretary,  that  ^'the 
directors  had  voted  indefinitely  to  postpone  the  subject,''  is  a 
waiver  of  any  objection  to  the  time  of  the  notice;  that  if  the 
company  intended  to  insist  upon  the  want  of  seasonable  notice, 
fhey  should  have  expressly  disallowed  the  claim  on  that  ground. 

The  authorities  are  quite  distinct,  that  if  the  notice  given  is 
defective  or  erroneous,  and  the  insurance  company  put  their 
refusal  to  pay  the  loss  on  other  grounds,  that  is  a  waiver  of 
this  condition  of  the  contract:  Bumstead  v.  Dividend  Ins.  Co.y 
12  N.  Y.  81;  Schenck  v.  Mercer  Co.  Ins.  Co.,  24  N.  J.  L.  447; 
BSbrough  v.  Metropolis  L  Co.,  5  Duer,  587;  Francis  v.  Somer- 
ville  Ins.  Co.^  25  N.  J.  L.  78.  An  objection  of  error  in  the 
notice, not  suggested  till  the  trial,  was  held  to  be  waived:  Ker^ 
noehan  v.  New  York  Bowery  Ins.  Co.,  17  N.  Y.  428;  Clark  v. 
New  England  Ins.  Co.,  6  Cush.  342  [63  Am.  Dec.  44];  Peoria 
M.  &  F.  Ins.  Co.  V.  Lewis  J 18  HI.  553;  Underhiil  v.  Agawam  M. 
F.  Ins.  Co.,  6  Cush.  445;  Vos  v.  Robinson,  9  Johns.  192;  ^trui 
Ins.  Co.  V.  Tyler,  16  Wend.  401  [30  Am.  Dec.  90];  Heath  v. 
Franklin  Ins.  Co.,  1  Cush.  257,  264;  Noyes  v.  Washington  Co. 
Ins.  Co.,  30  Vt.  659. 

In  none  of  these  cases  does  the  objection  of  defective  notice 
go  to  the  time  of  giving  it.  They  all  relate  to  some  deficiency 
of  the  matter,  or  form  of  the  notice,  and  they  generally  treat 
it  as  not  acting  in  good  faith  on  the  part  of  the  insurer,  that 
he  should  not  give  notice  of  a  defect  which  there  was  time  to 
remedy:  Kemochan  v.  New,  York  Bowery  Ins.  Co.,  17  N.  Y.  433. 

A  defect  in  the  time  of  the  notice  stands  on  different  ground 
from  a  defect  in  its  matter;  while  the  laot,  upon  notice,  may  be 
remedied,  it  is  otherwise  with  the  former;  which  is  necessarily 
irremediable,  if  the  insurer  chooses  to  insist  upon  it.  It  may 
be  waived,  but  it  would  be  reasonable  to  require  a  different 
kind  of  evidence  from  that  which  ought  to  be  satisfactory  in 
cases  of  mere  defect  of  form.  The  silence  of  an  insurance 
company,  upon  a  defect  in  the  form  of  the  notice,  might  be 
twy  injurious  to  the  assured,  but  it  is  not  at  once  seen  how 
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the  assured  could  be  benefited  by  notice  that  he  had  failed  to 
give  information  of  his  loss  within  the  stipulated  time,  or  how 
he  could  be  prejudiced  by  the  omission. 

The  directors  of  the  insurance  company  do  not  do  as  we 
think  they  ought  always  to  do,  decide  distinctly  the  question 
referred  to  them  by  the  charter,  that  is, '' ascertain  and  deter- 
mine the  amount  of  the  plaintiff's  loss  or  damage,"  but  seem, 
in  form,  to  decline  to  act  on  the  subject.  ''Their  yote  was  to 
indefinitely  postpone  the  same."  No  reason  is  assigned  for 
this  course,  and  it  does  not  therefore  fall  within  the  class  of 
cases  where  the  company  refuse  to  pay  the  loss  for  other 
reasons  than  the  defects  of  the  notice,  and  we  think  no  infer- 
ence can  be  drawn  that  the  company  intended  to  waive  any 
ground  of  defense,  and  that  no  waiver  of  any  other  than 
merely  formal  grounds  can  be  fairly  inferred  from  their  silence. 

The  form  of  this  vote  is  ambiguous  as  to  the  efiect.  If  re- 
garded as  a  refusal  to  decide,  its  efiect  would  be  very  difierent 
from  a  refusal  to  allow  the  claim,  and  we  think  the  vote  in 
this  case  may  be  regarded  rather  as  a  refusal  to  allow  any- 
thing on  account  of  the  claim  than  as  a  refasal  to  ascertain 
and  determine  the  amount  of  the  loss  or  damage.  In  legisla- 
tive bodies,  from  which  this  phrase  is  borrowed,  an  indefinite 
postponement  is  regarded  as  a  denial  of  the  claim. 

This  question  may  be  regarded  as  material  in  connectioo 
with  the  next  question  of  the  case,  whether  the  suit  was  sea- 
sonably commenced.  In  Nute  v.  Hamilton  Ins,  Co,,  6  Gray, 
177,  it  is  held  that  a  stipulation  in  a  policy  or  by-law,  by  way 
of  condition  precedent  to  their  liability,  that  no  recovery  shall 
be  had  unless  suit  is  brought  within  ascertain  time,  is  a  valid 
condition,  and  unless  it  is  complied  with,  there  can  be  no 
recovery;  and  it  is  said  it  had  been  so  held  in  cases  recently 
decided;  and  the  same  point  was  decided  in  Amesbury  v.  £ow- 
ditch  M.  Ina.  Co,,  Id.  596;  Fullam  v.  New  York  Ins.  Co.,  7  Id. 
61  [66  Am.  Dec,  462];  Wilson  v.  ^tna  Ins.  Co.,  27  Vt.  99; 
Brovm  v.  Roger  Williams  Ins.  Co.,  5  B.  I.  394;  Cray  v.  Hartford 
Ins.  Co.,  1  Blatchf.  280;  North-western  Ins.  Co.  v.  Phenix  OU  and 
Candle  Co.,  31  Pa.  St.  448.  These  authorities  seem  to  us  to  be 
decisive  that  such  a  stipulation,  as  to  the  time  of  bringing  the 
action,  is  valid. 

In  the  case  of  Nevins  v.  Rockingham  Ins.  Co.,  25  N.  H.  22,  it 
was  determined,  agreeably  to  the  decision  in  Boynton  v.  Mid- 
dlesex M.  Ins.  Co.,  4  Met.  212,  that  under  the  charter  of  an 
insurance  company  similar  to  that  of  the  defendants,  if  the 
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directors  do  not  proceed  to  act  on  the  question  of  the  amount 
of  a  loss  within  three  months  after  it  has  been  duly  notified  to 
them,  the  assured  may  bring  his  action  to  recover  the  loss; 
and  in  such  case  the  provisions  of  the  charter,  requiring  the 
action  to  be  brought  at  the  next  term  of  the  court,  do  not 
apply;  the  court  holding  that  these  provisions  all  appear  to 
contemplate  a  case  where  a  loss  has  been  admitted,  and  the 
amount  fixed  by  the  directors,  and  the  only  question  is, 
whether  the  insured  is  entitled  to  recover  more.  But  in  Ver- 
mont, it  has  been  held  that  the  provision  applies  equally  to 
the  case  where  the  directors  have  duly  and  seasonably  consid- 
ered the  question  of  loss  and  determined  to  pay  nothing: 
Waiiams  v.  Vermont  M.  F.  Ins.  Co.,  20  Vt.  222;  Dutton  v.  Ver- 
mont M.  Ins.  Co.,  17  Id.  369.  These  decisions  seem  to  us  to 
be  founded  in  sound  reason,  and  the  decisions  there  and  here 
may  well  stand  together,  as  to  the  points  decided.  It  was  not 
necessary,  in  the  case  here,  to  determine  the  latter  question, 
since  on  either  view  that  action  was  well  brought,  and  it  was 
left  by  the  court  undecided. 

The  policy  of  the  charter  seems  to  be  to  provide  for  a  speedy 
settlement  of  claims  for  losses,  which  must  unavoidably  be 
productive  of  serious  inconvenience  to  all  concerned,  if  long 
left  in  an  unsettled  condition;  and  this  evil  is  quite  as 
great  where  the  directors  have  refused  to  allow  anything  in  a 
case  of  loss  as  where  they  have  allowed  a  sum  too  small  to 
satisfy  the  claimant.  The  directors  have  in  both  cases  per- 
formed their  duty,  so  that  in  that  respect  the  company  is 
chargeable  with  no  fault. 

We  are,  therefore,  of  opinion  that  the  plaintiff  is  bound  by 
his  neglect  to  give  seasonable  notice  of  his  loss,  as  well  as  by 
the  neglect  to  commence  his  action  within  the  time  limited 
by  the  charter.  We  think  the  notice  to  Emery  can  avail 
nothing.  It  was  not  in  writing,  and  was  not  made  to  any  of 
the  directors,  or  the  secretary;  and  its  sole  purpose  seems  to 
have  been  to  obtain  a  discharge  of  the  policy. 

Judgment  for  the  defendants. 


DxracT  OB  iKSumciEVcr  of  Notzgb  ov  Loss,  what  is  deemed  to  be  a 
wairer  of  by  insiirer:  See  note  to  Trcuikv.  State  Fhre  ttc  Ina,  Co.,  72  Am.  Deo. 
G24;  Ckurk  ▼.  JV:  E.  Mut.  Fire  Ina.  Co.,  63  Id.  44.  Insurer,  by  reoeiving  no- 
tice of  loss  without  making  objection  to  its  not  being  given  in  time,  does  not 
tfaoeby  waive  such  notice:  St.  Laida  Ina.  Co.  ▼.  Kyle,  49  Id.  74. 

Pabtob  to  Gdmtbaot  07  Insubanox  mat,  bt  Exfbiss  Stxpulation, 
I^DOT  Tms  within  which  an  action  mnst  be  brought  thereon  to  a  shorter 


202  DicKnvaoN  v.  DavIb.  [N.  H^ 

period  than  that  pnaeribed  by  the  general  statate.of  limitntioiia:  JUbm  t. 
New  Toik  Unkm  Ina.  Co,,  66  Am.  Deo.  462,  and  note  46i. 

NoTid  TO  AaxNT  is  Nofnci  to  Psikoipal:  See  note  to  fTorearter  Bail 
▼.  Hwrifwd  F.  /.  (kkt  69  Am.  Deo.  146. 

Tm  FUNCIPAL  OABB  WAfl  oiTiDin  Leothy,  BtpMSe  Fhre  Ina,  Co,, 68 N.  IL 
S46,  to  the  point  that  a  atipnlation  in  a  policy  of  inaonnoe,  limiting  tlbe  time 
within  which  a  suit  may  be  brooght,  is  valid  and  binding  on  the  aarared.  In 
Tadoer  t.  Kenion  In»,  Co.,  Id.  469,  the  principal  case  was  cited  to  tibe  point 
that  sach  a  stipulation  is  in  form  and  effect  a  condition  precedent,  and  that 
nnless  it  is  complied  with,  there  can  be  no  recovery  at  common  law.  And  in 
Cmmea  t.  AlUwaukee  MuL  Fire.  Ins.  Co,,  18  Wis.  392,  that  where  the  time 
for  giving  notice  has  already  elapsed,  the  case  is  unlike  one  where  the  notice 
is  defective  ia  some  matter  which  can  be  remedied  if  objection  is  taken.  In 
the  former  case,  the  defect  is  incurable,  while  in  the  latter  it  is  not.  Good 
faith  on  the  part  of  an  insurance  company  requires  it  to  take  its  objection  to 
a  defective  notice  when  there  is  time  to  remedy  it,  so  that  the  defect  may  be 
temoved.  But  it  is  under  no  obligation  to  object  to  a  notice  which  haa  bass 
given  after  the  limited  time  haa  eUpaed.  It  waa  there  also  dted  to  the  laal 
point  in  tha  tffUabus,  mtpra. 


Dickinson  v.  Davis. 

ftf  Naw  HAXPSHima,  M7.J 

At  CoiOfOK  Law,  Whb  ooold  hot  bb  TRunm  of  rib  Hubbahsw 

Whsri  Hubband  Purchasis  Land  dt  his  Wub'b  Nami,  proof  that  part 
of  the  purchaae-money  belonged  to  the  huaband  will  not  make  the  wiia 
chargeable  as  his  trustee. 

Fbmumption  07  Trust  Aribxs  in  Favor  of  Onb  Who  Patb  Pubobasb- 
MONBT  OF  Land,  when  it  is  conveyed  to  a  stranger,  but  such  a  preann^ 
tion  is  rebutted  in  case  the  purchase  can  fairly  be  deemed  to  have  been 
made  for  another,  from  motives  of  natural  love  and  affection.  TbMM  a 
purchsae  by  a  parent  in  the  name  of  a  child  Ib  deemed  prima  /aeie  an 
advancement  from  which  no  trust  results;  and  the  preeumption  that 
such  a  purchase  is  intended  for  a  provision  is  stronger  in  the  oaaa  ol  a 
wife  than  of  a  child. 

Land  Purchasbd  bt  Husband  in  Wifb's  Namb  d  Dbbmbd  Pbdea  Facbb 
to  be  intended  as  a  proviaion  for  the  wife,  so  as  to  rebut  the  preanmpt&on 
of  a  resulting  trust  to  the  husband. 

DoOTBiNB  OF  RisuLTiNo  Trxtsts  ''  has  ita  origin  in  the  natural  presumption, 
in  the  absence  of  all  rebutting  eircnmstancea,  that  he  who  suppliea  the 
money  meana  the  purchase  to  be  for  his  own  benefit,  rather  than  that  ol 
another;  and  that  the  conveyanoe  in  the  name  of  the  latter  ia  a  matter 
of  convenience,  or  arrangement  between  the  partiaa  for  other  oollattnl 
purposes;"  but  this  reason  faila  to  iq^ply  to  a  pnrohaae  ui  the  nama  of  a 
wife  or  child,  beoanao  there  ia  jurima  >bcf8  a  ptenunption  of  banafit  jbp 
tended  for  such. 

Hubband  has  at  Most  but  Livb  Bratb  dt  Wztb^  Ioxim^  andvpontiMr 
sale  the  whola  jtroceeds  belong  to  the  wife,  unless  reduced  to 
by  her  husband. 
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f^Hiu  Ifovsr  Raisbd  bt  Mokioaoi  ov  WirtfB  Lahd  n  Hud  sr 
md  tbt  kvsband  has  not  anamed  tlM  mortg^pe  dabti  or  attampiod  to 
control  the  mooay  borrowed,  the  la  not  liaUe  in.  foreign  attaeluBMnt  aa 
tmitae  of  her  hnaband  on  aoooont  of  aaoh  money. 

Tbubteb  process.  It  appeared  firoxn  the  trustee's  discloeiire 
that  she  was  the  wife  of  the  principal  defendant,  and  that  she 
received  from  the  administrator  of  her  father's  estate  about 
twelve  hundred  dollars,  which  she  held  in  her  own  right,  and 
managed  as  she  pleased,  her  husband  never  having  interfered 
or  reduced  it  to  his  possession.  J.  F.  Davis,  her  husband,  had 
some  years  before  the  bringing  of  this  suit  paid  fifty  dollars 
for  a  horse,  but  it  did  not  appear  from  the  disclosure  whether 
it  was  the  money  of  the  trustee  or  the  money  of  the  husband. 
Davis  exchanged  this  horse  for  another,  for  which  he  paid 
fleventy  dollars  as  boot.  This  was  the  money  of  his  wife,  the 
trustee.  Davis  exchanged  the  last-named  horse  for  a  stud; 
horse,  which  he  sold  as  the  wife's  horse  for  nine  hundred  dol- 
lars. Five  hundred  dollars  of  this  sum  was  deposited  in  the 
Bank  of  Black  River,  in  the  name  of  J.  F.  Davis,  at  the  order, 
the  wife  said,  of  Fanny  Davis.  This  five  hundred  dollars, 
with  about  three  hundred  dollars  more  received  for  the  horse, 
together  with  six  hundred  and  fifty  dollars  belonging  to  the 
wife,  was  used  in  the  purchase  of  real  estate,  which  the  wife 
afterwards  exchanged  for  other  real  estate,  since  held  by  her. 
The  deeds  of  all  the  real  estate  were  made  to  or  by  Mrs.  Davis. 
The  sum  of  eight  hundred  dollars  was  raised  by  a  mortgage 
en  the  last-named  place,  and  Mrs.  Davis  loaned  six  hundred 
dollars  of  it  to  one  Martin,  upon  his  note  to  her,  which  she 
continued  to  hold.  The  question  reserved  for  the  opinion  of 
the  court  was,  Could  Mrs.  Davis  be  charged  as  the  trustee  of 
her  husband? 

Bakevy  for  the  plaintiff. 

ParkeTj  for  the  trustee. 

By  Court,  Babtlett,  J.  We  need  not  inquire  whether  there 
is  sufficient  proof  that  part  of  the  purchase-money  of  the  real 
estate  belonged  to  the  husband:  Page  v.  Page,  8  N.  H.  202; 
for  if  such  were  the  fact,  it  would  not  make  the  wife  charge- 
able as  his  trustee.  It  is  true  that  there  arises  a  presumption 
of  a  trust  in  favor  of  one  who  pays  the  purchase-money  of 
land  when  it  is  conveyed  to  a  stranger,  but  such  a  presump- 
lion  is  rebutted  in  case  of  purchase  can  fairly  be  deemed  to 
iiave  been  made  for  another,  from  motives  of  natural  love  and 
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affection:  2  Story's  Eq.  Jur.,  sec.  1202;  Baker  v.  Vining^  30 
Me.  128.  Upon  this  ground,  a  purchase  by  a  parent,  in  the 
name  of  a  child,  is  deemed  prima  facie  an  advancement  fiom 
which  no  trust  results:  2  Story's  Eq.  Jur.,  sec.  1202;  Page  v. 
Page,  8  N.  H.  202;  Atherly  Set.  473;  Reeves's  Domestic  Rela- 
tions, 308.  It  is  difficult  to  see  why  the  same  principal  should 
not  be  applied  to  purchases  by  a  husband  in  the  name  of  his 
wife.  Story  says  that  the  presumption  that  such  a  purchase  is 
intended  for  a  provision  is  stronger  in  the  case  of  a  wife  than  of 
a  child,  fop  at  common  law  the  wife  could  not  be  the  trustee  of 
her  husband:  2  Story's  Eq.  Jur.,  sec.  1204.  According  to  the 
cufrent  of  authorities  elsewhere,  land  purchased  by  the  hus- 
band in  the  name  of  the  wife  is  deemed  prima  facie  intended 
as  a  provision  for  the  wife,  so  as  to  rebut  the  presumption  of 
resulting  trust  to  the  husband:  1  Greenl.  Cru.  402;  2  FonbU 
Eq.,  b.  2,  c.  503;  Back  v.  Andrew^  2  Vem.  120;  Kingdon  v. 
Bridges,  Id.  67;  Glaister  v.  Hewer,  8  Ves.  199;  Dumm^r  v. 
Pitcher,  2  Myl.  &  K.  262;  Rider  v.  Kidder,  10  Ves.  367;  2  Mad. 
Ch.  101;  Sugden  on  Vendors,  453,  621;  Guthrie  v.  Gardner^ 
19  Wend.  414;  Jencks  v.  Alexander,  11  Paige,  619;  WelUm  v. 
Divine,  20  Barb.  9;  Whitten  v.  Whitten,  3  Cush.  197;  Wallace 
v.  Bowene,  28  Vt.  638;  Smith  v.  Strahan,  16  Tex.  314  [67  Am. 
Dec.  622];  Alexander  v.  WarraTice,  17  Mo.  228;  Burton  on  Real 
Property,  470;  Lewin  on  Trusts,  85. 

This  view  seems  supported  by  Farley  v.  Blood,  30  N.  H. 
854,  372;  see  also  Marshall  v.  Pierce,  12  Id.  131,  and  CampheU 
V.  WaUace,  12  Id.  367  [37  Am.  Dec.  219]. 

In  Pembroke  v.  AlUnetown,  21  N.  H.  107,  without  adverting 
to  the  distinction  between  the  cases  of  a  wife  or  child  and  a 
stranger,  the  court  held  that  where  a  husband  purchased  land 
in  the  name  of  his  wife,  a  trust  resulted  in  his  favor.  Tho 
question  then  was,  whether  the  husband  had  gained  a  set- 
tlement, under  our  pauper  laws,  by  the  ownership  of  real 
estate.  Whether  the  nature  of  the  question,  or  the  other  facta 
stated  in  that  case,  may  not  render  that  decision  sustainable 
on  other  grounds  than  the  broad  ones  stated,  we  need  not 
inquire.  The  decision  in  Farley  v.  Blood,  30  Id.  354,  pro- 
nounced by  the  same  justice  who  gave  the  opinion  in  Pemr 
broke  v.  AUenetown,  21  Id.  107,  shows,  we  think,  that  the  latter 
case  could  hardly  have  been  regarded  as  decisive  upon  the 
general  question:  Tehbette  v.  TUton,  31  Id.  283,  seems  to  have 
been  decided  solely  upon  the  authority  of  Pembroke  v.  AUena* 
towoj  21  Id.  107.    The  case  of  HaU  v.  Yowng,  37  Id.  134,  ia 
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quite  distingnishable,  for  there  the  conveyance  was  taken 
to  a  stranger,  part  of  the  consideration  being  paid  by  the 
wife  and  part  by  the  husband.  Under  this  state  of  authori- 
ties in  New  Hampshire,  we  cannot  regard  the  question  as  set- 
tled by  Pembrole  v.  AUenstowriy  21  Id.  107,  and  Tebbetts  v. 
TiUonj  31  Id.  283.  In  neither  of  those  cases  was  the  distinc- 
tion recognized  in  the  books  alluded  to  by  the  court,  and  we 
have  no  reason  to  suppose  that  their  attention  was  directed  to 
it  The  doctrine  of  resulting  trusts  ''has  its  origin  in  the 
natural  presumption,  in  the  absence  of  all  rebutting  circum- 
stances, that  he  who  supplies  the  money  means  the  purchase 
to  be  for  his  own  benefit,  rather  than  that  of  another;  and 
that  the  conveyance  in  the  name  of  the  latter  is  a  matter 
of  convenience  or  arrangement  between  the  parties  for  other 
collateral  purposes:"  2  Story's  Eq.  Jur.,  sec.  1201. 

This  reason  fails  to  apply  to  a  purchase  in  the  name  of  a 
wife  or  child,  because  there  is  prima  fade  a  presumption  of 
benefit  intended  for  such.  The  rule  generally  adopted  seems 
to  us  established  on  satisfactory  grounds,  and  we  see  no  reason 
for  departing  from  it  in  this  state,  supported,  as  it  seems  to 
be,  by  Page  v.  Page  [not  reported],  and  Farley  v.  Bloody  30 
N.  H.  354  In  tiie  present  case,  there  is  no  evidence  of  a 
fraudulent  intent  on  the  part  of  the  husband,  or  that  the  plain- 
tiff was  a  creditor  at  the  time  of  the  transactions  in  question, 
and  they  must  be  deemed  valid  as  to  him.  The  husband  has 
at  most  but  a  life  estate  in  the  lands,  and  upon  their  sale  the 
whole  proceeds  would  belong  to  the  wife,  unless  reduced  to 
possession  by  her  husband:  Coffin  v.  MorriUy  22  Id.  359.  We 
see  no  reason  why  the  money  raised  upon  the  mortgage  should 
be  subject  to  a  different  rule,  as  we  find  no  evidence  that  the 
husband  has  assumed  the  mortgage  debt,  or  attempted  to 
control  the  money  borrowed:  Id.  360.  If,  as  the  plaintiff 
suggests  in  his  brief,  the  land  was  conveyed  to  the  separate 
use  of  the  wife,  the  case  would  stand  no  better  for  him.  There 
is  no  evidence  of  any  express  contract  by  the  wife  to  pay  for 
any  services  by  the  husband;  and  if  she  could  incur  a  debt  to 
him,  perhaps  there  would  be  no  stronger  reason  to  imply  an 
indebtedness  in  her  case  than  in  the  case  of  a  child  after  ma- 
jority: Mwiger  v.  Hunger,  33  Id.  561.  But  even  if  such  an 
indebtedness  existed,  tiiere  is  nothing  by  which  the  court 
could  fix  its  amount:  Bean  v.  Bean,  Id.  279.  It  is  therefore 
unnecessary  to  inquire  whether  the  wife  can  at  law,  under  any 
orcumstances,  become  a  debtor  to  her  husband,  or  be  held  as 
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not  sufficient,  it  having  been  served  personally  upon  the  de- 
fendant at  Philadelphia,  and  not  at  Cape  Island,  where  the 
property  was  situate;  3.  That  the  evidence  did  not  show  a 
sufficient  taking  to  entitle  the  plaintifif  to  a  verdict  on  the  issue 
of  non  cepiL 

If  the  last  point  be  well  taken,  it  disposes  of  the  case.  It 
will  be  first  considered. 

Until  the  decision  of  Haytham  v.  Ruahforth^  19  N.  J.  L.  160 
[38  Am.  Dec.  540],  it  was  not  an  open  question  in  New  Jersey 
whether  replevin  would  lie  for  a  mere  unlawful  detention.  In 
Bruen  v.  Ogdef^^  11  Id.  370  [20  Am.  Dec.  693],  Ewing,  C.  J., 
adopted  and  approved  of  the  doctrine  established  by  the  su- 
preme court  of  New  York  in  Pangbum  v.  Partridge^  7  Johns. 
140  [6  Am.  Dec.  250];  Thompson  v.  Button,  14  Id.  84;  Clarl 
V.  Shinner,  20  Id.  465  [11  Am.  Dec.  302];  MavBhaU  v.  Darw, 
1  Wend.  109  [19  Am.  Dec.  463];  Meany  v.  Head,  1  Mason, 
822.  In  the  last  case.  Story,  J.,  said:  ''At  common  law,  a 
writ  of  replevin  never  lies  unless  there  has  been  a  tortious 
taking,  either  originally  or  by  construction  of  law,  by  some 
act  which  makes  the  party  a  trespasser  ah  tntfto."  This 
remark  is  cited  by  Chief  Justice  Ewing,  in  Bruen  v.  Ogden^ 
eupra,  as  a  true  statement  of  the  law. 

This  case  of  Bruen  v.  Ogden,  supra,  turned  upon  the  ques- 
tion whether  the  remedy  by  replevin  was  not  confined  to  casen 
of  distress,  instead  of  extending  to  all  cases  of  unlawful  tak- 
ing, and  the  ruling  was  that  it  was  not.  That  has  always 
been  the  point  principally  controverted. 

There  can  be  no  doubt  that  the  remedy  was  originally  de- 
vised as  a  counter-remedy  to  that  of  distress,  which  was  by 
act  of  the  party,  and  liable  to  abuse.  It  was  so  considered  by 
3  Bla.  Com.  146,  but  was  soon  extended  to  all  cases  where  the 
custody  of  goods  had  been  changed  by  the  wrongful  act  of  one 
of  the  parties:  Com.  Dig.,  tit.  Replevin,  A;  2  Roll.  Abr.,  tit. 
Replevin,  B.  The  theory  of  the  action  applied  to  all  cases 
where  there  had  been  a  forcible  change  of  the  possession  of 
chattels. 

The  object  of  this  writ  was  to  restore  the  possession  to  the 
party  who  had  been  deprived  of  it  in  invitum  on  his  giving  • 
pledge  to  return,  if  return  should  be  adjudged,  and  the  defend- 
ant was  required  to  justify  by  avowry  or  cognizance  the  tak- 
ing, by  showing  his  authority  to  take  the  goods. 

The  declaration  in  replevin  charges  a  taking  and  detention. 
The  plea  of  non  cepit  seems  to  prove,  as  it  puts  the  party  upon 
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proof  of  a  taking  by  its  very  terms,  and  is  a  good  answer  to 
the  declaration,  that  there  must  be  a  taking  as  the  grotmd  ol 
the  action.  I  am  not  able  to  see  why  such  a  plea  should  be 
an  answer  to  the  declaration  if  it  does  not  put  the  plaintiff  to 
the  proof  of  what  it  denies.  If  an  unlawful  detention  is  suffi- 
cient, why  can  no  precedent  be  found  of  such  a  plea  as  non 
detinet  f 

The  decided  cases  in  England,  where  the  point  has  been 
distinctly  raised  and  ai^ed,  all  hold  a  wrongful  taking  neces- 
sary to  the  maintenance  of  the  action.  So  also  in  Ireland: 
Ex  parte  Chamberlain^  1  Sch.  &  Lef.  320;  Shannon  v.  Shannon^ 
Id.  324;  In  re  WUsonSy  Id.  320,  decided  by  Lord  Redesdale 
upon  great  advisement  and  conference  with  the  other  judges. 

In  OaUoway  v.  Birdj  4  Bing.  299,  which  was  an  action  where 
the  goods  had  been  delivered  upon  a  contract.  Best,  C.  J.,  de- 
livering judgment,  said  the  authorities  all  lay  it  down  that 
replevin  can  only  be  maintained  where  goods  are  taken,  and 
not  where  they  are  delivered  upon  a  contract;  and  this  is 
clear  upon  the  form  of  the  pleading,  which  is,  that  the  defend- 
ant took  and  detained  the  goods,  the  plea  to  which  allegation 
is  nan  cepit.  No  instance  can  be  found  in  the  digests  or  abridg- 
ments of  replevin  having  been  brought  upon  a  delivery  under 
a  contract.  That  case  is  like  this  in  this  material  point:  here 
the  furniture  was  put  into  the  possession  of  the  defendant  by 
the  plaintiffs. 

Tlie  last  occasion  on  which  the  point  has  been  agitated  in 
Westminster  Hall  was  in  Mennie  v.  Blake^  6  El.  &  Bl.  843,  de- 
cided in  1856,  when  the  subject  was  ably  and  thoroughly  dis- 
cussed by  Justice  Coleridge.  The  conclusion  reached  is  that 
replevin  is  not  maintainable,  unless  in  a  case  in  which  there 
has  been  first  a  taking  out  of  the  owner's  possession. 

The  supreme  court  of  New  York  uniformly  held  this  doc- 
trine until  it  was  altered  by  statute:  Pangbum  v.  Partridgty  7 
Johns.  140  [5  Am.  Dec.  250] ;  IIopHns  v.  Hopkins,  10  Id.  873; 
Thompson  v.  Button^  14  Id.  87;  Gardner  v.  CampbeU,  16  Id. 
402;  Marshall  v.  Datis,  1  Wend.  109  [19  Am.  Dec.  463].  So 
in  Alabama:  Wheelock  v.  CozzenSj  6  How.  (Miss.)  279;  Cum* 
nUngs  v.  M€u:OUl^  2  Murph.  357.  In  Illinois:  Wright  v.  Arnir 
etrongy  1  Breese,  130.  In  North  Carolina:  Cummings  v.  McGiUf 
2  Tayl.  98. 

In,  Massachusetts  the  rule  is  the  other  way.  There,  an  un- 
lawful detention  has  been  held  sufficient:  Badger  v.  Phinney^ 
16  Mass.  859  [8  Am.  Dec.  105];  Baker  v.  Fales,  16  Id.  147. 
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In  tlie  last  case,  Mr.  Justice  Putnam  made  an  earnest,  though 
it  seems  to  me  unsuccessful,  efifort  to  show  that  the  doctrme 
of  the  court  was  in  accordance  with  the  common  law.  The 
reasoning  of  the  learned  judge  is  very  thoroughly  refuted  in 
the  very  able  note  of  Mr.  Rand,  the  editor  of  the  last  edition 
of  the  Massachusetts  reports.  It  is  not  my  purpose  to  attempt 
a  review  of  this  opinion,  exhausting,  as  it  does,  the  argomeni 
on  that  side  of  the  question. 

Upon  a  carefid  examination  of  the  opioion,  it  will  be  found 
that  not  a  single  case  was  cited  in  which  it  was  ever  held  in 
England,  or  out  of  Massachusetts,  that  replevin  laid  where 
there  had  been  no  actual  taking  of  the  goods  by  the  defend* 
ant;  no  case  in  which  it  is  held  that  replevin  lay  for  a  chattel 
delivered  by  the  plaintiff  to  defendant,  and  afterwards  unlaw- 
fully detained.  Every  case  cited  is  one  of  a  chattel  taken 
against  the  will  of  the  possessor,  either  in  distress  or  other- 
wise. 

The  learned  judge  endeavors  to  maintain  himself  by  citing 
cases  arising  under  the  law  of  distress,  in  which  it  has  been 
held  that  replevin  will  lie  when  the  distrainor,  by  abuse  of  hia 
authority,  becomes  a  trespasser  ab  initio^  as  a  refusal  to  give 
up  cattle  distrained  damage-feasant  after  tender  of  sufficient 
amends.  This,  before  the  decision  in  the  six  carpenters'  case, 
was  held  to  make  a  trespass  db  initioy  although  a  mere  non- 
feasance. But,  as  I  have  already  remarked,  replevin  was  origi- 
nally a  counter-remedy  to  distress,  and  was  intended  to  be 
co-extensive  with  that  remedy. 

But  the  main  point  made  by  Justice  Putnam  is,  that  there 
are  cases  in  the  law  where  a  withholding  has  been  held  a  tak- 
ing. He  puts  two.  One  in  Rescous,  where  one  distrains 
beasts  damage-feasant,  and  while  driving  them  away  to  pound,, 
they  go  into  the  house  of  the  owner,  who  withholdetb  them, 
and  will  not  let  them  be  impounded.  This  withholding  is  a 
trespass,  citing  Terms  of  the  Law,  title  Rescous.  This  seems 
a  quibble  upon  words  rather  than  a  grave  argument.  With- 
holding is  used  in  this  passage  in  the  sense  of  taking  and 
keeping  possession,  which  is  the  act  described;  it  is  the  act  of 
the  rescuer  depriving  the  distrainor  of  his  distress  against  his 
will. 

The  other  is  the  familiar  principle,  that  the  allegation  of  a 
taking  at  the  place  laid  in  the  declaration  is  proved  by  the 
defendants  having  had  the  goods  there.  This  is  only  one  ap- 
plication of  the  rule,  that  by  the  first  tort  in  taking  p 


■;.  j.«!iii 


June,  1861.J  Habwood  v.  Smethubst.  211 

no  rig^t  is  acquired^  and  every  subsequent  removal  is  a  tres- 
pass: WaUon  V.  Kersop^  2  Wils.  854;  Abercrombie  v.  Parkhunif 
2  Bos.  A  Pul.  480;  Johnson  v.  WoUyery  1  Stra.  507. 

It  will  be  remembered  that  the  point  to  be  made  out  is,  that 
a  mere  withholding  without  a  previous  taking  is  a  caption,  and 
it  is  obvious  that  neither  of  these  cases  prove  that.  The  whole 
argument  of  the  opinion  seems  to  be  this,  that  replevin  will  lie 
for  a  mere  detention  of  chattels,  because,  in  some  cases  of  dis- 
tress, it  will  lie,  although  the  distress  was  originally  lawful, 
bat  subsequently  became  unlawful.  This  has  been  disposed 
of.  And  because,  in  some  cases,  a  detention  has  been  held  to 
be  equivalent  to  a  caption.  This  has  been  shown  to  be  inac- 
curate. 

The  cases  cited  by  Justice  Putnam,  although  not  establish- 
ing what  he  desires,  do  show  that  replevin  is  a  proper  remedy 
in  all  cases  of  distress,  where  the  right  to  the  distress  did  not 
exist  or  is  gone,  and  in  all  cases  of  taking  when  trespass  will  lie,, 
although  the  taking  is  only  tortious  by  relation,  and  not  origi- 
nally. 

The  cases  in  Pennsylvainia  are  not  decided  upon  sucb 
grounds  as  to  make  them  authority  on  this  point  in  this  state. 
Morris,  in  his  work  on  replevin,  says  it  seems  not  to  have 
been  thought  necessary  in  Pennsylvania  to  inquire  exactly 
into  the  extent  of  the  English  law  on  the  subject,  the  judges 
saying  that,  however  it  might  be  in  England,  it  was  well 
settled  that  in  Pennsylvania  the  action  lay  in  all  cases  where 
one  man  claimed  property  in  the  possession  of  another:  Mor- 
ris on  Replevin,  88;  Weaver  v.  Lawrence,  1  Dall.  157,  and  other 
cases  cited  by  him. 

It  may  be  proper  to  remark  that  by  some  it  has  been  re- 
garded as  an  argument  worthy  of  notice  in. favor  of  the  main- 
tenance of  the  action  for  a  mere  detention,  that  where  no  other, 
plea  than  non  cepit  is  pleaded,  and  the  plaintiff  fails  to  prove 
a  caption,  he  is  nonsuit,  and  there  is  no  judgment  of  retomo 
habendo.  The  cases  say  there  can  be  no  return  adjudged, 
unless  some  plea  be  pleaded  praying  a  return.  In  such  a  case, 
the  chattel,  which  on  the  service  of  the  writ  had  been  delivered 
to  the  plaintiff,  would  remain  with  him.  He  would  thus, 
although  failing  in  his  action  and  being  condemned  in  the 
costs,  in  some  cases  recover  the  chattel,  although  there  had 
been  no  tmlawfiil  taking. 

It  will  be  perceived  at  once  that  instead  of  proving  that  the 
action  will  lie  for  an  unlawful  detention  only,  it  proves  the 
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reverse,  for  the  plaintiff  iB  nonsuit  with  costs.  The  failore  of 
the  defendant  to  regain  his  property  in  such  a  case  residts 
from  his  neglect  to  plead  a  plea  of  property,  pntting  the  plain- 
tiff's allegation  of  property  in  himself  in  issue,  with  a  prayer 
for  a  return  of  the  goods.  The  case  would  then  stand  thua; 
A  verdict  for  the  defendant  that  he  did  not  take  the  property, 
which  would  absolve  him  from  the  costs,  and  a  confession  by 
default  of  the  plaintiff's  property. 

If  the  plea  of  non  cepit  is  pleaded,  and  also  a  plea  of  property 
in  the  defendant  absque  hoc^  etc.,  and  at  the  trial  the  plaintiff 
fails  to  prove  the  tortious  taking,  the  defendant  would  be  enti- 
tled to  a  verdict  on  that  plea,  and  also  upon  the  plea  of  prop- 
erty; for  if  the  defendant  did  not  take  the  property  from  the 
plaintiff,  the  plaintiff  would  not  be  in  a  position  in  that  action 
to  question  the  defendant's  right.  If  the  plaintiff  was  nonsuit 
for  failure  to  make  out  the  trespass,  the  ground  of  his  action, 
a  return  would  be  adjudged  on  the  prayer  of  his  seccmd  plea. 

In  Bacon's  Abridgment,  title  Replevin,  I,  it  is  said,  in  re- 
plevin of  goods  taken  at  D,  the  defendant  pleads  in  abate- 
ment that  they  were  taken  at  another  place  absque  hoc;  that 
they  were  taken  at  D,  and  pro  retomo  habendo;  avows  for  rent 
on  a  lease  for  years,  etc.;  the  plaintiff  replies  and  traverses 
the  lease,  etc.;  this  is  ill;  for  though  the  defendant,  when  he 
pleads  in  abatement,  must  avow  also  to  have  a  return,  yet  the 
plaintiff  cannot  answer  it,  but  must  take  issue  on  the  other 
matter,  for  the  avowry  in  such  a  case  is  only  in  the  nature  of 
a  suggestion  to  have  a  return  of  the  goods:  Potter  v.  Northj  1 
Saund.  347;  Anonymous^  1  Vent.  127;  Foot^s  Case,  1  Salk.  93; 
Bullythorpe  v.  Turner^  Willes,  475. 

If  the  plaintiff  in  replevin  is  nonsuit  before  declaration  filed, 
the  return  of  the  goods  is  adjudged;  if  after  declaration  filed, 
no  judgment  of  retomo  habendo  is  rendered,  unless  a  plea  ad- 
mitting such  a  judgment  has  been  filed  as  an  avowry,  or  a 
plea  in  bar  showing  property  out  of  the  plaintiff:  Gilbert  on 
Replevin,  169,  170. 

The  rule  seems  to  be  that  where  Turn  cepU  and  another  plea 
entitling  to  a  return  are  pleaded,  if  non  cepit  is  not  found  for 
the  plaintiff,  or  the  plaintiff  is  nonsuit  for  failure  to  prove  a 
caption,  there  will  be  judgment  of  retomo  hahendo. 

The  plaintiff's  property  in  the  goods  being  denied  upon  the 
record,  or  not  being  admitted,  and  a  taking  being  essential  to 
the  maintenance  of  the  action,  any  finding  on  the  other  issue 
is  immaterial.    It  is  the  case  of  two  facts  necessary  to  \m 
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proTed  to  mamtain  an  action.  If  there  is  a  &ilare  to  pro^e 
either,  it  is  equivalent  in  effect  to  a  failure  to  prove  both.  The 
plaintiff  is  not  bound  to  prove  a  caption,  unless  it  is  denied  by 
nan  eepit;  nor  his  property,  unless  by  plea  of  property  in  an- 
other, or  in  defendant  and  another,  or  in  defendant  Plead- 
ing one  without  the  other  admits  that  which  is  not  denied. 

We  frequently  find  in  the  books  mention  of  replevin  in  the 
detinetj  said  to  be  now  obsolete.  This,  by  some,  has  been  re- 
garded a  separate  form  of  action  for  the  recovery  of  goods  only 
detained,  not  taken.  This  is  a  misapprehension.  There  was 
but  one  form  of  action. 

In  Fletcher  v.  Wilhiniy  6  East,  283,  Lord  EHenborough,  C.  J., 
said:  ^'The  industry  of  the  gentlemen  who  very  ably  argued 
the  case  has  not  succeeded  in  discovering  a  mode  of  proceed- 
ing by  action  of  replevin  to  recover  damages,  as  contradistin- 
guished from  proceedings  to  have  the  goods  again.  There 
does  not  appear  in  any  of  the  books  any  proceeding  in  replevin 
which  has  not  been  commenced  by  writ  requiring  the  sheriff 
to  cause  the  goods  of  the  plaintiff  to  be  replevied  to  him,  or  by 
plaint  in  the  sheriff's  court,  the  process  in  which  is  a  precept 
to  replevy  the  goods."  What  was  called  replevin  in  the  detinet 
was  only  a  mode  of  declaring. 

If  on  the  issuing  and  service  of  the  ordinary  writ  of  replevin 
the  goods  were  not  returned  to  the  plaintiff,  the  declaration 
was  quare  cepii  et  adhuc  detinet  contra  vad  et  pleg. 

If  the  goods  were  returned,  the  declaration  was  qiuire  cepit 
et  ea  detinet  contra  vad  it  fleg  quouaque:  Patter  v.  Northj 
1  Saund.  347;  Bast.  Ent  560;  Co.  Ent.  610  b;  Com.  Dig.,  pL 
8,  r.  10. 

If  the  declaration  was  in  the  detinetj  the  plaintiff  recovered 
the  value  of  the  goods,  damages  for  the  taking,  and  costs,  but 
never  the  goods  themselves:  Com,  Dig.,  pi.  3,  r.  10;  Fitzh. 
N.  B.  69. 

What  has  been  called  the  modem  action  was  said  to  be  in 
the  detinvit,  because  the  declaration  charged  the  defendant 
with  taking  and  detaining  until  suit  brought;  detinuit  quous 
que  was  the  language. 

The  obsolete  mode  of  proceeding  was  said  to  be  in  the 
detinetj  because  the  declaration  charged  that  the  defendant 
adhue  detinet  after  the  charge  of  taking. 

As  the  declaration  in  both  charges  a  caption,  and  both  are 
eommenced  by  the  same  writ,  it  is  evident  that  neither  could 
be  maintained  without  proof  of  a  previous  caption. 
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The  case  of  Haythom  v.  Rushforth,  19  N.  J.  L.  160  [38  Am. 
Dec.  540],  has  been  cited  as  an  authoritative  decision  of  this 
court  that  a  taking  is  not  necessary  to  maintain  the  action* 
It  cannot  be  so  regarded.  Both  the  judges  who  delivered 
opinions  in  that  case  repudiated  that  idea.  Both  put  their 
opinions  upon  the  ground  that  the  circumstances  of  the  case 
showed  a  tortious  taking;  that  trespass  would  have  lain.  Mr. 
Justice  Whitehead  expressly  said  the  question  was,  Did  the 
conduct  of  defendant  the  time  the  demand  was  made  amount 
to  a  tortious  taking  thereof,  or  was  it  such  an  interference 
with  the  property  as  would  entitle  the  plaintiff  to  maintain  an 
action  of  trespass  against  him.  He  expressly  said  it  was  not 
necessary  to  express  an  opinion  upon  the  point  whether 
replevin  would  lie  for  an  unlawful  detention.  Justice  Elmer 
also  cited  the  opinion  of  Chief  Justice  Ewing,  in  Bruen  v. 
Ogden,  11  N.  J.  L.  370  [20  Am.  Dec.  593],  as  the  law  that 
replevin  cannot  be  maintained  without  proof  of  an  unlawful 
taking;  that  a  wrongful  detention  was  not  sufficient;  and  then 
proceeds  to  discuss  whether  the  plaintiff  might  have  main- 
tained trespass  on  the  facts  proved,  and  came  to  the  conclu- 
sioii  that  he  could.  I  have  never  been  able  to  see  how  that 
case  could  be  sustained  upon  the  principles  adopted  by  the 
court. 

Buckley  and  Haythom  were  the  original  owners  of  the 
machinery;  the  plaintiff  sold  his  right  to  Buckley,  who  put 
the  macWnery  into  a  mill  he  rented  of  defendant;  with  it  he 
manufactured  goods  out  of  stock  furnished  by  defendants,  at 
a  certain  price  per  yard.  The  defendants  stopped  furnishing 
stock,  and  they  and  Buckley  made  another  arrangement,  by 
which  the  defendants  were  to  work  the  machinery  then  in 
their  mill  part  of  the  time  in  payment  of  the  rent,  and  Buck- 
ley to  do  any  work  that  he  could  get.  Buckley  had  the  key 
of  the  building,  and  retained  the  control  of  the  machinery. 
He  made  a  bill  of  sale  of  it  to  the  plaintiff,  and  went  to  the 
mill  with  him  and  demanded  it  of  the  defendant,  who  refused 
to  let  it  go  until  they  got  other  in  its  place. 

As  the  case  appears  in  the  report,  the  defendants  had  a 
right  to  use  the  machinery,  and  were  at  the  time  of  the  de* 
niand  in  actual  possession  of  it  solely  or  jointly  with  Buckley. 
How  the  refusal  to  give  up  that  possession,  which  they  had 
acciuired  by  agreement  with  Buckley  could  make  them  tree- 
passers,  it  is  hard  to  perceive.  The  property  came  to  their 
possession  by  delivery  from  Buckley,  or  was  theirs  by  eon- 
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tract  The  demand  and  refusal  could  not  make  them  ties* 
passers;  it  was  an  admission  that  they  were  in  possession.  It 
was  to  terminate  that  possession. 

It  has  always  seemed  that  that  case  could  not  be  maintained 
except  upon  the  principle  of  an  unlawful  detention.  It  has 
therefore  been  considered  as  an  authority  for  the  doctrine  that 
replevin  would  lie  upon  that  alone.  If  the  defendants  had  no 
lawful  possession  at  the  time  of  the  demand,  and  then  took 
possession,  it  was  rightly  decided  upon  the  principles  assumed. 
That  case  is  no  authority  for  a  doctrine  which  the  court  re- 
pudiated in  deciding  it,  although  the  decision  may  not  be  sup- 
ported except  by  assuming  the  doctrine  to  be  the  law. 

Although  this  remedy  may  be  prompt,  efficacious,  and 
beneficial,  and  in  many  cases  the  only  one  giving  the  neces- 
sary relief  to  a  party  having  a  right  to  the  possession  of  chat- 
tels, I  do  not  feel  at  liberty,  entertaining  as  I  do  a  clear- 
conviction  that  a  tortious  taking  is  necessary  by  the  common 
law  as  the  ground  of  the  action  to  indulge  in  judicial  legisla- 
tion for  the  purpose  of  enlarging  the  scope  of  the  action. 

If  we  sustain  this  verdict,  we  must  do  it  without  a  shadow 
of  pretense  of  an  unlawful  taking;  for  here  the  property  came 
into  the  hands  of  the  defendant  under  a  lease,  and  was  at  the 
time  of  the  demand  so  held,  although  the  lease  was  forfeited 
by  non-payment  of  the  rent. 

The  verdict  should  be  set  aside,  and  a  new  trial  granted. 

Ogden  and  Brown,  JJ.,  concurred. 
Vbedemburoh,  J.,  dissented. 


Action  ow  RsFLEvnr,  ab  DraERiONED  is  Principal  Case,  was  originally 
baaed  npoii  a  wrongful  taking  of  the  property.  It  is  at  the  present  time, 
bowerer,  an  appropriate  remedy,  for  every  wrongful  detention  of  property 
to  which  the  plaintiff  has  a  present  right  of  possession,  wneuier  it  was  ever 
in  hia  poaeaaion  or  not:  Dearmon  v.  BlaMurUf  60  Am.  Dea  160,  and  caaea 
there  cited;  and  note  to  Ilidoty  v.  Hinadale^  77  Id.  453, 


MoBBis  AND  Essex  Bailboad  Co.  v.  Atbes. 

[6  DirrCHBK,  888.  J 

OoTT  ov  CoMifOH  Carbikbs  ST  RAn.WAT  18  to  transport  goods  to  the  place 
of  destination  and  deposit  them,  without  delay  or  additional  charge,  in 
their  warehouse  until  the  owner  or  assignee  has  a  reasonable  time  to  re- 
more  them.  They  need  not  deliver  the  goods  at  tne  place  of  buaineea  ol 
^M  owner  or  aaaignee^  nor  give  notice  of  their 
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OoKHDV  Cakbjmm  bt  Railwat  Baooios  Wabbhoubskav,  and  responsib]* 
only  aa  inch  when  he  haa  transported  the  f^oofls  to  their  place  of  daatma- 
tioc  and  aafely  stored  them  and  has  them  rt^.y  in.*  'lilivery. 

OwvxR  OF  QooDS  Transfobtxd  bt  Rajxaoad  most  remove  them  within  » 
reasonable  time  after  they  hare  reached  their  place  of  destination. 

Wbrhxb  Ebgulationb  Madx  bt  Railboao  Comfaht  abs  Rkasokablb 
is  a  question  of  fact  to  be  determined  by  the  jury,  though  their  deter- 
minationy  when  against  the  evidence,  may  be  set  aside  by  the  court  and 
a  new  trial  granted. 

BiotJLATiov  bt  Railboad  Ck>]CPANT  18  Reasonablb  Ain>  Valid  when  ii 
provides  that  a  receipt  shall  be  given  for  all  the  goooa  before  any  pari 
are  removed. 

Railboaj)  Comfasy  is  not  Boond  to  Makb  Mobs  than  0ns  Deuvskt 
of  any  shipment  of  goods  transported  by  it.  The  owner  has  no  right  t» 
require  the  company  to  deliver  portions  of  the  goods  at  different  tiBiea; 
but  may  be  required  to  receive  and  receipt  for  the  whole  at  once,  having 
first  been  afforded  an  opportunity  of  seeing  the  goods  and  determining 
whether  they  were  all  there  and  in  good  condition. 

This  case  was  certified  to  this  court  for  its  advisory  opinion:. 
The  facts  appear  from  such  opinion. 

B7  Court,  Haines,  J.  The  plaintiffs,  being  merchants  at 
Morristown,  had  certain  articles  of  merchandise  transported 
for  them  by  the  defendants  from  the  city  of  New  York  to  their 
place  of  business.  The  goods,  consisting  of  about  three  loads 
for  a  one-horse  wagon,  were  safely  brought  to  Morristown,  and 
storied  in  the  warehouse  of  the  defendants,  ready  to  be  deliv- 
ered to  the  plaintiffs  on  their  signing  a  receipt  for  the  whole 
quantity  and  pa3ring  the  freight. 

The  freight  was  duly  paid,  but  the  plaintiffs  reftised  to  sign 
a  receipt  for  all  the  goods,  and  proposed  to  remove  them  by  a 
wagon-load  at  a  time,  and  to  give  receipts  for  such  as  they  might 
take  at  each  load.  The  regulations  of  the  company  required  a 
receipt  for  all  the  goods  before  any  part  were  removed,  and 
without  such  receipt  their  agent  refused  to  deliver  any  part  of 
them. 

Thereupon  the  plaintiffs  brought  their  writ  of  replevin,  by 
virtue  of  which  the  sheriff  delivered  to  them  the  whole  quan- 
tity. The  object  of  the  action  is  to  test  the  validity  of  the 
regulation. 

A  verdict  was  rendered  for  the  plaintiffs ;  and  several  ex- 
ceptions having  been  taken  by  the  defendants  during  the  trial,, 
the  judge  directed  the  same  to  be  certified  to  this  court  for  its 
advisory  opinion  on  the  several  points  stated  in  the  case. 

The  obligation  of  common  carriers  by  railway  is  safely  ta 
transport  the  goods  to  the  place  of  destination,  to  deposit  then^ 
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without  delay  and  without  additional  charge,  in  their  ware- 
houae  until  the  owner  or  consignee  has  a  reasonable  time  to 
remove  them.  They  are  not  required,  as  carriers  by  wagons, 
to  deliver  at  the  door  or  place  of  business  of  the  owner  or 
consignee,  nor  as  carriers  by  water,  to  give  notice  of  their 
arrival.  Their  route,  being  confined  to  the  track  of  their  road, 
renders  the  first  impracticable  without  the  use  of  wagons, 
which  is  not  part  of  their  contract,  and  the  usual  certainty  jt 
the  arrival  of  the  train  renders  the  latter  unnecessary,  and  by 
the  usage  of  the  business  was  not  required. 

Having  the  merchandise  in  good  order,  and  safely  stored 
and  protected  firom  the  weather  and  from  trespassers,  and 
ready  for  delivery,  allowing  a  reasonable  time  for  the  owner 
or  consignee  to  remove  them,  their  duty  as  carriers  ceases, 
and  they  are  no  longer  liable  as  carriers.  After  that  they  be- 
come warehousemen,  with  the  liability  only  of  bailees  without 
hire,  and  responsible  only  for  ordinary  neglect:  Redfield  on 
Railways,  252,  253;  1  Parsons  on  Contracts,  663,  671;  Pierce 
on  Railways,  436;  PoweU  v.  Myers,  26  Wend.  591;  Ooold  v. 
Cftoptn,  10  Barb.  612;  Thojnas  v.  Boston  and  Prov.  R,  R.  Corp,, 
10  Met  472  [43  Am.  Dec.  441];  Norway  PUnna.  Co,  v.  Boston 
and  Maine  R,  R.  Co.,  1  Gray,  263  [61  Am.  Dec.  423]. 

After  so  depositing  them  in  their  warehouse,  they  keep  the 
goods  for  the  exclusive  benefit  of  the  owner,  whose  duty  it  ia 
to  remove  them  in  a  reasonable  time:  Oarside  v.  TrefU  and 
Mersey  Navigation  Co.y  4  T.  R.  581;  Brown  v.  Denisonj  2  Wend. 
5e3;  AcUey  v.  KeUogg,  8  Cow.  223. 

In  the  case  before  us,  the  defendants  had  performed  all  their 
duty  as  to  transportation  and  storage,  and  had  the  goods  ready 
for  delivery,  subject  only  to  the  signing  of  a  receipt  for  all,  in 
accordance  with  the  regulation. 

The  question  then  arose  whether  that  regulation  was  reason- 
able, and  that  was  a  question  of  fact  to  be  determined  by  the 
jury.  The  validity  of  a  by-law  which  binds  the  members  of 
the  corporation  only,  and  not  third  persons,  is  purely  a  ques- 
tion of  law.  But  the  reasonableness  of  the  regulation  as  is 
deemed  necessary  and  conducive  to  the  comfort,  convenience, 
or  safety  of  passengers,  or  to  protect  the  rights  of  the  company, 
ia  purely  a  question  of  fact.  The  reasonableness  or  unreason- 
ableness of  such  regulation  is  properly  for  the  consideration, 
not  of  the  court,  but  of  the  jury:  Staie  v.  Overton^  24  N.  J.  L. 
485,  441  [61  Am.  Dec.  671]. 

The  court,  therefore,  did  not  err  in  refusing  to  Donsuit  the 
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plaintiffs,  and  in  submitting  the  question  of  fact  tc  the  jury. 
Thus  the  first  point  certified  is  answered  in  the  negative,  to 
wit,  that  the  motion  to  nonsuit  ought  not  to  have  been  granted. 

The  verdict  having  been  against  the  defendants,  and  conse- 
quently against  the  reasonableness  of  the  regulation,  a  farther 
question  is  presented,  whether  the  verdict  was  or  was  not 
against  the  weight  of  evidence  on  that  subject. 

By  the  testimony  in  the  case,  it  appears  that  the  company 
had  experienced  great  inconvenience  and  great  difficulty  aris- 
ing £rom  the  delivery  of  so  large  an  amount  of  freight  to  so 
many  persons  without  retaining  some  written  evidence  of  the 
delivery;  and  they  could  not  tell  in  any  particular  case 
whether  particular  goods  were  delivered,  or  not;  and  that 
there  was  a  further  difficulty  arising  from  persons  leaving 
goods  at  the  depot  for  a  length  of  time,  and  taking  them  away 
in  parcels,  and  frequent  complaints  had  been  made  of  goods 
being  there  after  the  company  thought  they  had  reason  to  be- 
lieve that  all  were  delivered  and  taken  away.  The  regulation 
was  then  adopted  to  induce  persons  to  remove  their  goods  as 
speedily  as  they  could,  and  also  to  give  to  the  company  evi- 
dence that  the  goods  had  been  safely  brought  to  the  place  of 
delivery,  and  to  have  one  receipt  for  all,  instead  of  a  receipt 
for  such  portion  as  the  owner  might  see  proper  to  take  away 
from  time  to  time.  An  opportunity  was  offered  to  the  owner 
to  examine  the  goods  to  see  if  they  were  all  there  and  in  good 
order  before  a  receipt  was  required. 

This  rule,  which  had  been  applied  to  one  of  the  principal 
stations  of  the  company,  was  found  to  operate  well,  so  that  in 
five  years  there  was  not  an  instance  of  any  one  receipting  for 
goods  and  afterwards  claiming  that  any  had  been  lost  or  not 
delivered. 

When  it  was  applied  to  the  whole  line  of  the  road,  it  was 
again  foimd  to  operate  well,  and  was  acquiesced  in  by  freight- 
ers generally,  some  few  only  complaining  that  it  was  oppress- 
ive and  unjust. 

In  my  judgment,  there  was  abundant  evidence  from  which 
the  jury  might  and  should  have  found  the  regulation  to  be 
reasonable. 

The  company  had  a  right,  as  carriers,  to  be  discharged  of 
their  liability  on  their  being  ready  to  deliver  the  goods,  and  to 
have  some  written  evidence  of  such  discharge.  It  is  not  rea- 
sonable to  require  them  to  employ  a  witness  to  the  delivery  of 
every  parcel,  when  and  as  often  as  the  owner  may  choose  to 
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call  for  it,  nor  to  be  compelled  to  have  as  many  receipts  as  the 
owner  may  find  it  convenient  to  take  parcels  of  his  goods. 

The  company  were  bound  to  be  ready  to  make  delivery  of 
the  goods;  but  it  is  one  delivery,  and  not  many,  that  the  law 
requires.  They  have  the  right,  also,  to  be  discharged  (rom 
liability  as  warehousemen.  The  owner  having  had  an  oppor* 
innity  of  inspecting  the  goods,  to  see  that  all  were  there  and  in 
good  condition,  he  was  bound  to  take  the  custody  of  them, 
and  to  assume  the  responsibility  of  their  safe-keeping,  and  to 
remove  them  out  of  the  way  of  the  company  with  all  reason- 
able diligence. 

To  the  giving  of  a  single  receipt  for  all  the  goods  at  the 
station,  it  is  no  answer  to  say  that  the  company  gave  receipts 
for  them  in  parcels.  The  cartmen  who  deliver  the  goods  to  the 
freight  agent  take  receipts  for  each  load,  and  they  can  ask 
for  no  more.  The  company  are  not  bound  to  give  receipts  for 
goods  before  they  are  delivered  at  their  station,  and  are  seen 
by  the  agent  there,  and  each  load  may  and  usually  does  con- 
stitute one  delivery,  and  for  it  is  given  one  receipt.  On  the 
same  principle,  the  owner  at  the  place  of  destination  has  one 
delivery  of  all  the  goods  there,  and  it  is  reasonable  that  he 
should  surrender  the  company's  receipts  which  they  have 
given,  or  that  he  give  one  general  voucher  for  what  is  deliv- 
ered to  him  and  placed  in  his  custody.  Should  any  error 
appear,  either  in  the  quantity  of  goods  delivered  or  in  the  con- 
dition of  them,  the  receipt  is  not  conclusive;  it  is  but  parol 
and  prima  facie  evidence  of  delivery  in  good  order  and  in  full 
quantity,  and  like  a  bill  of  lading  or  any  other  receipt,  is  sub- 
ject to  explanation  and  correction. 

I  am  of  opinion  that  the  verdict  was  against  the  weight  of 
evidence,  and  that  the  circuit  court  should  be  advised  to  set  it 
aside  and  to  grant  a  new  trial. 

This,  of  course,  answers  the  fourth  and  fifth  points  certified, 
and  supersedes  the  necessity  of  considering  the  second  and 
third  points. 

RaauLATiom  Which  Comm oh  Oabbur  mat  LAwrtnxT  Imfosc  are  very 
folly  eonodared  in  the  note  to  Commomoealth  ▼.  Power,  41  Am.  Dec.  471-4S7. 
Wbotlier  a  regolafcion  is  reasonable  or  not  ie  a  mixed  qnestion  of  law  and 
het,  and  mciut  be  snbmitted  to  the  jury  for  their  determination:  8taU  ▼• 
Omiom,  61  Id.  671,  and  note;  Da^  v.  Owen,  72  Id.  62;  Cwnfion  v.  Van  VoO^ 
aiterpA  S  K.  J.  B.  B.,  34K.  J.  L.  Id4.  Carrier's  liabiUty  after  goods  reach 
their  deeHnation  and  are  stored  in  a  warehouse  is  that  of  warehonseoian  onlys 
Porter  ▼.  O,  S  B.  L  B.  R.  Ox,  71  Id.  286^  and  note. 
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Mechanic's  Lien. — Contract  to  Furnish  Materials  anb  Pkriobm  Woei 
in  the  construction  of  a  building  is  an  entirety,  and  no  part  of  the  work 
is  regarded  as  being  done,  or  material  as  being  fnrnishiicl,  ontil  the  whoto 
contract  is  complete. 

Mechanic's  Lien.— Pctrchaser  ov  Propsrtt  after  Work  has  Biouk  od 
a  building  is  properly  named  aa  an  owner  in  a  claim  for  a  lien  gulee- 
qucntly  filed,  and  is  a  proper  and  necessary  party  in  a  proceeding  t» 
foreclose  such  lien. 

Word  '*  Flume  "  Means  passage  or  channel  for  the  water  that  tnms  a  mill- 
wheel. 

Costs  of  Flume  are  Properly  Included  in  Mechanic's  Lien,  where  sacb 
flume  is  used  for  the  purpose  of  conveying  water  to  a  wheel  within  tlie 
mill-building,  and  is  necessary  as  a  fixed  contrivance  for  the  qperatiou  of 
such  mill. 

CLAiMiNa  IN  Mechanic's  Lien  More  Land  than  ia  neoeaaary  for  the  con- 
venient and  beneficial  enjoyment  of  the  building  upon  which  the  work 
waa  done  or  material  furnished,  doea  not  vitiate  the  whole  claim.  The 
amount  of  land  necessary  in  such  case  ia  a  question  of  fact  to  be  settled 
in  aome  manner  at  the  trial.  Although  a  lien  cannot  be  extended  beyond 
the  land  deacribed  in  the  lien  claim,  it  doea  not  follow  that  the  daimaot 
must  show  himself  entitled  to  a  lien  on  all  the  land  ao  deaoribed,  or  eiaa 
lose  his  entire  claim. 

The  facts  are  stated  in  the  opinion. 

Cutler  and  Randolph,  for  the  plaintiffs  in  error. 

Williamson  and  Dayton,  for  the  defendants  in  error. 

By  Court,  Oqden,  J.  The  proceedings  were  instituted  by 
Edwards  and  Clark,  in  Morris  county,  to  enforce  a  lien  claim 
upon  a  paper-mill  and  the  curtilage  whereon  it  ia  erected. 
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The  materials  were  furnished  and  the  work  was  done  b7 
the  plaintiffs  beloWy  under  a  special  contract,  made  with  Der» 
rickson,  as  builder,  who  at  the  time  was  also  the  owner  of  the 
premises. 

Some  monttis  after  the  work  was  completed,  and  was  partly 
paid  for,  but  before  the  lien  claim  was  filed  in  the  clerk's  office, 
Derrickson  sold  and  conveyed  the  property  to  Seymour  and 
Si^,  who  went  into  possession  and  held  it  when  the  lien  was 
filed  and  when  the  suit  was  commenced.  The  repairs  and 
additions  made  by  the  plaintiffs  to  the  mill  were  finished 
by  the  twenty-fifth  of  Februaiy,  1857,  and  the  claim  was  filed 
OD  the  thirty-first  of  the  following  December.  The  summons 
was  issued  on  the  fourteenth  of  January,  1858. 

In  the  paper  filed  with  the  clerk,  the  plaintiffs  below  claim 
a  lien  upon  the  building  known  as  the  Phcenix  mill,  together 
with  the  lot  and  curtilage  whereon  the  same  stands,  which  lot 
IB  particidarly  described  by  courses  and  distances,  and  a  de- 
duction of  title;  and  they  state  that  the  land  and  estate 
therein  in  fee-simple  is  owned  by  Melancthon  L.  Seymour 
and  Warren  B.  Sage.  They  further  state  that  the  name  of 
the  person  who  contracted  th3  debt,  and  for  whom  the  mate- 
rials were  furnished,  and  the  work,  labor,  and  services  ren- 
dered, for  which  the  lien  is  claimed,  is  James  T.  Derrickson. 
The  bill  of  particulars  attached,  which  is  dated  February 
25, 1857,  is  for  building  water-wheel,  flume,  and  breast  shaft, 
and  furnishing  materials,  done  by  special  contract  for  four 
thousand  dollars.  Credits  are  given  upon  it,  which  reduce 
the  balance  claimed  to  one  thousand  eight  hundred  and  four- 
teen dollars  and  seventy  cents. 

After  ^  the  plaintifiiB  rested  their  case  before  the  jury,  the 
counsel  for  the  defendants  moved  the  court  to  dismiss  the  suit 
aa  against  all  the  defendants,  and  especially  as  against  Sey- 
mour and  Sage:  1.  Because  Seymour  and  Sage  were  im- 
properly joined  in  the  action;  2.  Because  it  appeared  that  a 
part  of  the  labor  and  materials  were  done  and  furnished  more 
than  a  year  before  the  filing  of  the  lien  claim;  3.  Because  the 
lien  claim  is  bad,  and  void  on  its  face,  in  not  stating  with  suf- 
ficient particularity  the  times  and  terms  of  doing  the  work 
and  furnishing  the  materials;  4.  Because  it  claims  a  lien  on 
nH)re  land  than  is  subject  to  any  rightful  lien  of  the  plaintiff; 
S.  Because  the  claim  is  void  in  claiming  a  lien  for  work  and 
materials  on  the  flume. 
This  motion  was  overruled. 
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The  defendants  examined  several  witnesses,  and  at  the  close 
of  the  testimony  it  was  agreed  by  the  parties  that  the  verdict 
should  be  taken  for  the  plaintiff  for  the  amount  claimed,  with 
interest  from  the  twenty-fifth  of  February,  1857;  and  that  aU 
questions  of  law  raised  during  the  trial  should  be  reserved 
for  the  opinion  of  the  supreme  court  at  bar,  and  that  the  ver- 
dict should  be  subject  to  the  opinion  of  that  court  on  the  points 
reserved. 

The  matters  were  argued  at  the  supreme  court  upon  the  case 
stated  for  their  opinion,  and  they  certified  to  the  circuit  court 
that  they  found  no  error  in  the  proceedings  or  verdict  upon 
the  questions  reserved  for  their  advisory  opinion,  and  that  the 
several  questions  so  reserved  should  be  decided  in  favor  0/ 
the  plaintifis. 

Final  judgment  was  rendered  in  the  circuit  court  in  favor 
of  the  plaintifiB,  which  has  been  removed  into  this  court  by 
writ  of  error. 

It  appears,  in  the  case,  that  the  work  was  commenced  about 
the  sixth  of  October,  1856,  and  as  the  claim  was  not  filed 
until  the  thirty-first  of  December,  1857,  the  defendants  have 
insisted  that  the  price  of  the  materials  furnished  and  work 
done  more  than  a  year  before  the  claim  was  filed  did  not 
become  a  lien  on  the  premises. 

Two  satisfactory  answers  are  given  to  this  objection. 

First,  that  the  contract  is  an  entirety,  and  that  in  the  contem- 
plation of  the  statute  the  work  and  materials  cannot  be  con- 
sidered as  furnished  until  the  whole  contract  was  completed. 
Neither  the  language  of  the  act,  nor  any  intention  which  can 
be  collected  from  it,  requires  a  mechanic  working  under  a  con- 
tract to  file  Uen  claims  from  week  to  week  as  his  work  pro- 
gresses. 

The  other  answer  is,  that  the  two  credits,  amounting  to 
two  thousand  three  hundred  dollars,  which  are  given  on  the 
lien  claim  filed  under  date  of  October  31,  1856,  without  spe- 
cific appropriation  by  the  payor,  are  more  than  sufficient  to 
pay  for  all  the  work  and  materials  which  were  shown  to  have 
been  furnished  before  the  thirty-first  of  December,  1856. 

The  next  ground  of  error  relied  on  is,  that  the  lien  claim 
was  improperly  filed  against  Seymour  and  Sage  as  owners, 
because  they  did  not  purchase  the  property  until  several 
months  after  the  work  was  completed. 

The  sixth  section  of  the  statute  requires  that  the  lien  claim 
filed  should  contain,  among  other  things,  '^  the  name  of  the 
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owner  or  owners  of  the  land,  or  of  the  estate  therein,  on  which 
the  lien  is  claimed,"  and  also  the  name  of  the  person  who  con* 
tracted  the  debt,  who  shall  be  deemed  the  builder. 

The  claim  in  this  case  names  Mr.  Derrickson  as  the  person 
who  contracted  the  debt,  and  Messrs.  Seymour  and  Sago  as 
the  owners  in  fee  of  the  land  on  which  the  lien  is  claimed. 

The  lien  claim  was  correctly  made  out,  unless  the  act  re- 
quired that  the  person  who  was  owner  when  the  work  was 
done  should  be  styled  owner  at  the  time  of  filing  the  claim, 
instead  of  the  person  or  persons  who  became  purchasers  inter- 
mediate between  the  commencement  of  the  work  and  the  filing 
of  the  claim. 

It  would  seem  to  be  consiajtent  with  principle  that  the  party 
holding  the  title  at  the  time  the  lien  is  attempted  to  be  en- 
forced should  have  notice  of  the  incumbrance  by  being  made 
a  party  to  the  legal  proceeding.  The  form  of  the  summons  is 
given  in  the  eighth  section  of  the  statute,  which  makes  the 
builder  and  owner,  and  no  other  persons,  parties  defendant  to 
the  suit;  therefore  Seymour  and  Sage  are  improperly  named 
in  the  claim  as  owners;  they  were  improperly  notified  by  the 
process  issued  and  served  on  them  to  defend  and  protect  their 
property  from  the  incumbrance  put  on  it  before  their  pur- 
chase. 

Such  construction  should  not  be  put  upon  the  sixth  section, 
unless  the  other  parts  of  the  act  show  clearly  that  the  legisla- 
ture so  intended.  If  the  objection  has  been  well  taken,  the 
lien  claim  is  destroyed,  because  the  mechanic  cannot  hereafter 
correct  the  mistake  by  filing  a  new  claim.  The  settlement  of 
it  is  therefore  of  the  first  importance  to  the  defendants  in  error. 

By  a  proviso  to  the  twelfth  section,  the  lien  may  be  extended 
for  a  second  year  by  a  written  agreement  for  the  purpose, 
signed  by  the  land-owner  and  claimant  and  annexed  to  the 
claim  on  file,  before  the  first  year  has  expired.  Could  the 
legislature  mean  to  give  a  person  having  no  interest  in 
the  land  a  right  to  incumber  it  for  a  year  without  the  assent 
of  his  vendee?  Again,  the  claimant  is  required,  upon  receiving 
written  notice  to  that  effect  from  the  owner  of  the  land  or 
buildings,  to  commence  a  suit  on  the  claim  within  thirty  days 
or  lose  his  claim.  Did  the  legislature  intend  that  the  debtor, 
who  neglects  to  pay  his  debt  to  the  mechanic,  should  have  the 
privilege  of  hastening  legal  proceedings  against  property  after 
he  had  sold  it^  perhaps,  to  the  great  prejudice  of  his  vendee's 
rights? 
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Suppose  that  the  builder,  after  Belling  his  estate  to  a  bona 
fide  purchaser,  should  refuse  to  expedite  the  proceedings  hy 
giving  the  notice  thus  provided  for,  is  the  cloud  upon  his  title 
to  be  continued  for  a  year,  when  he  is  desirous  of  having  a 
speedy  adjudication  upon  tiie  amount  claimed,  and  upon  the 
question  whether  the  property  is  liable  for  the  debt? 

The  fifteenth  section  provides  that  any  land-owner  desiring 
to  contest  a  claim,  and  to  free  his  house  and  land  from  the 
lien  thereof,  may  pay  the  amount  to  the  county  clerk,  which 
money  is  to  be  held  by  him  until  the  claim  is  established  by 
suit.  Does  this  refer  exclusively  to  the  owner  at  the  time  the 
work  was  done,  or  to  a  subsequent  owner  also? 

I  think  there  is  no  doubt  but  that  the  lien  claim  was  prop- 
erly made  out  in  this  case,  and  that  Seymour  and  Sage  are 
proper  and  necessary  parties  to  the  trial. 

It  was  also  assigned  for  error  that  the  court  below  decided 
that  the  cost  of  the  flume  was  properly  included  in  the  amount 
for  which  the  lien  claim  was  filed.  If  the  claim  is  good  for 
this  item  of  the  account,  it  must  be  on  the  ground  that  it  is  a 
fixture  necessary  for  carrying  on  the  manufacturing  purposes 
for  which  the  mill  was  repaired  and  is  designed.  It  will  not 
be  necessary  for  the  settlement  of  the  point  before  us  that  the 
court  shall  say  that  every  structure  which  may  properly  be 
called  a  flume  will  be  within  the  intent  of  the  lien  law.  The 
meaning  of  the  word  is,  ''The  passage  or  channel  for  the  water 
that  drives  a  mill-wheel." 

All  that  the  court  need  say  at  present  is,  whether  the  struc- 
ture which  was  made  by  the  plaintiffs  below,  and  called  a  flume 
in  their  lien  claim,  shall  be  ''considered  a  building,"  within 
the  fifth  section  of  the  mechanic's  lien  law.  It  appears  in  the 
case  that  the  flume  claimed  for  was  built  of  wood,  six  feet 
wide,  four  feet  high,  and  from  sixty  to  one  hundred  feet  long, 
running  either  from  the  pond  or  a  race-way  into  the  miU  £3r 
several  feet,  and  is  used  for  the  purpose  of  conveying  the  water 
upon  the  wheel,  which  also  is  within  the  mill-building.  The 
work  is  as  necessary  and  as  fixed  a  contrivance  for  making 
paper  at  that  establishment  as  the  water-wheel  and  breast 
shaft  and  grinding  engines  are. 

The  plaintiffs  purposely  extended  their  lien  claim  to  that 
part  of  their  work  done  under  the  contract,  and  there  was  no 
error  on  that  point  in  the  ruling  of  the  court  below,  or  in  the 
advisory  opinion. 

In  the  fifth  assignment  of  errors,  it  is  said  that  the  lien 
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claim  should  have  heen  held  to  be  Toid,  because  it  embraces 
more  land  as  a  curtilage  thaii  was  subject  to  any  rightful  lien 
of  the  plaintiffs.  The  court  refused  to  dismiss  the  writ  on  that 
ground,  and  we  are  to  settle  whether  such  refusal  was  error. 

AsBoming  that  the  claim  in  this  case  is  entirely  too  broad — 
a  fact  which  we  cannot  pass  upon  on  a  writ  of  error — and 
that  the  dwelling-houses,  with  the  separate  lots  fenced  in  with 
ihem,  should  not  have  been  covered  by  the  claim,  and  that 
perhaps  not  half  of  the  land  which  is  embraced  should  be 
claimed  as  the  curtilage,  is  the  claim  for  that  cause  totally 
invalid  and  void  7 

A  curtilage  is  a  piece  of  ground  within  the  common  inclos- 
ure  belonging  to  a  dwelling-house,  and  enjoyed  with  it,  for  its 
more  convenient  occupation.  But  it  does  not  hence  follow,  if 
the  land-owner,  on  whose  estate  there  is  a  lien  claim,  has  only 
an  outside  fence  around  a  farm  of  one  hundred  acres,  that  the^ 
whole  ground  inclosed  is  ex  vi  termini  a  curtilage  within  the 
intent  of  the  statute. 

Undoubtedly,  the  lot  or  curtilage  claimed  to  be  bound  in  this 
case  by  the  lien  should  have  been  limited  to  so  much  land  as 
is  necessary  for  the  convenient  and  beneficial  enjoyment  of  the 
mill  on  which  the  work  was  done. 

Seeing  that  the  idea  of  a  curtilage  may  be  expanded  or 
contracted  by  the  character  and  location  of  the  erection  stand- 
ing  upon  it,  and  by  the  nature  and  extent  of  the  business  to 
be  done  there,  it  is  highly  probable  that  mechanics  and  mate- 
rialmen may  honestly  differ  about  the  amount  of  land  which 
can  fairly  be  held  by  the  lien. 

It  may  become  a  question  of  f&ct,  to  be  settled  in  some 
manner  at  the  trial;  and  although  the  lien  cannot  lawfully  be 
extended  beyond  the  lands  described  in  the  lien  claim,  yet  it 
does  not  follow  that  the  claimant  must  necessarily  enforce  his 
lien  on  all  the  property  he  describes  as  a  curtilage  or  else  lose 
the  entire  lien  claim. 

There  is  nothing  in  the  act  which  requires  the  court  to  say 
that  an  error  In  judgment  on  the  part  of  the  claimant,  as  to 
the  extent  of  the  curtilage  which  he  lawfully  can  hold,  shall 
destroy  his  lien  upon  the  building  and  on  so  much  land  as 
may  be  a  proper  curtilage  in  the  particular  case. 

I  do  not  find  any  error  in  the  proceedings  in  the  Morris 
circuit  court,  or  in  tiie  advisory  opinion  which  was  certified  to 
them  by  the  supreme  court. 

The  judgment  below  should  be  affirmed. 

Dm.  Vol.  LXXX— 15 


226  Bbown  v.  White.  [New  Jersey, 

For  affirmance:  OgdbN|  Hainbb,  Glawboh,  C!omb8|  Corhsli- 
aoN,  E^SNincDT,  Swain,  and  Wood,  JJ. 

For  reversal:  Brown,  J. 


Thb  VBoraiPAL  OASi  n  oitbd  in  SMi$  ▼.  Bmmh  M  N.  J.  K  S23;  and 
JaeobuB  v.  JT.  B.  L.  /.  C^,  27  K.  J.  Eq.  027*  to  thow  that  the  ownflr  of  th* 
property,  at  the  time  the  lien  daim  is  filed,  la  the  proper  penon  to  be  mad* 
Mendant  in  a  aoit  to  f oredose  moh  lien. 


Beown  V.  White. 

L5  DUTCHn,  614] 

Govsraut  hot  to  Sub  Oki  ov  Ssvkkab  Joikt  Dxbixibs  does  not  diaohaige 

the  debt  as  to  the  others. 
Tayhxst  bt  0ns  ov  Sxykral  Dsfendahtb  ov  Judomxnt,  and  the  taking  of 
an  assignment  to  each  defendants  or  to  a  third  person,  does  not  operate 
as  a  satisfaction  of  the  judgment  in  favor  of  the  defendants  not  making 
such  payment,  onless  it  appears  that  the  payment,  when  made,  was  in- 
tended to  operate  as  a  oomplete  satisfaction  of  the  judgments 

Motion  to  enter  satiafaction  of  the  judgment.  Plaintiff 
Brown  obtained  judgment  against  J.  M.  White,  W.  P.  Robeson, 
and  others,  for  sixty  thousand  dollars.  Afterwards,  J.  M. 
White  paid  plaintiff  six  thousand  dollars  in  pursuance  of  a 
memorandum  stating  that  on  such  payment  the  judgment 
should  either  be  released  or  assigned  to  such  person  as  W.  P. 
Robeson  might  choose;  if  assigned,  to  be  for  the  benefit  of 
those  who  had  theretofore  paid  their  just  proportions  of  a  cer- 
tain mortgage.  The  defendant,  White,  moved  to  have  sat- 
isfaction of  the  judgment  entered  of  record,  which  motioa  was 
granted  by  the  superior  court,  whereupon  a  writ  of  error  was 
prosecuted  to  this  court. 

OUchrist  and  Zdbrishief  for  the  plaintiff  in  error. 
Browning  J  for  the  defendant. 

By  Court,  Elmer,  J.  The  question  in  this  case  is,  whether 
the  transactions  fully  detailed  in  the  opinion  delivered  in  the 
supreme  court,  which  it  is  not  necessary  to  repeat,  amounted 
to  a  payment  and  satisfaction  of  the  debt.  It  has  long  been 
an  established  doctrine  of  the  common  law,  that  if  two  or 
more  persons  be  jointly  or  jointly  and  severally  bound  by  one 
obligation  or  judgment,  and  the  creditor  releases  to  one  of 
them,  all  are  discharged.    This  is  so,  because  the  law  makes 
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a  release  under  seal  conclusive  evidence  that  the  debt  v^as  in<» 
tended  to  be  satisfied. 

But  it  was  held  by  the  supreme  court  of  this  state,  in  the 
case  of  Crane  v.  AUing^  15  N.  J.  L.  423,  in  accordance  with 
the  prior  authorities,  that  a  covenant  not  to  sue  one  of  two 
joint  debtors,  and  that  if  he  did  sue,  then  the  covenant  should 
be  a  good  bar  to  the  action,  did  not  operate  to  discharge  the 
debt  as  to  the  other.  This  shows  that  the  remedy  to  re- 
cover a  debt  may  be  in  effect  extinguished  as  to  one  joint 
debtor,  and  yet  remain  in  full  force  as  to  the  other.  Before  a 
debt  is  held  to  be  satisfied,  it  must  appear  that  something  was 
done  which  the  parties  in  fact  intended  should  satisfy  it,  or 
which  the  law  considers  to  be  evidence  of  such  intention. 

It  has  always  been  held  that  actual  payment  of  a  debt  by 
one  joint  debtor  inures  for  the  benefit  of  all,  and  that  accord 
and  satisfaction  by  one  will  inure  to  the  benefit  of  the  other. 
But  this  is  so  when  there  is  a  payment  or  an  accord  and  eatis* 
&ction  the  parties  intended  should  so  operate.  No  case  has 
been  produced,  nor  are  we  aware  of  one,  where  it  has  been  held 
that  the  mere  payment  of  money  by  a  debtor  to  a  creditor 
operated  to  discharge  a  debt,  when  it  appeared  that  it  was  not 
intended  to  have  that  effect.  In  the  case  of  Mclntyre  v.  Mil- 
ler^  13  Mee.  &  W.  728,  it  was  held  that  one  of  several  partners 
owing  a  debt  may  buy  it  up,  have  it  assigned  to  a  friend,  and 
collect  it  in  his  name.  In  the  language  of  Baron  Parke:  "If 
the  debt  be  kept  alive  at  the  time,  it  cannot  be  satisfied  by  the 
very  act  which  keeps  it  alive.  To  construe  that  as  a  payment 
which  is  meant  to  be  an  assignment  is  a  contradiction  in 
terms.'' 

Upon  looking  at  the  agreement  and  receipts  signed  by  Mr. 
Vroom  as  agent  for  the  plaintiff,  it  is  clear  that  Mr.  Robeson 
did  not  intend  that  the  debt  should  be  paid  and  satisfied  by 
the  money  he  advanced,  so  far  as  Mr.  White  was  concerned; 
but  that  he  meant  that  the  judgment  should  be  kept  alive 
as  against  him,  and  for  that  purpose  it  was  assigned  to  a 
person  he  designated.  The  debt  was  not  in  fact  paid  and 
satisfied,  nor  was  any  instrument  executed  which  the  law 
ooDsiders  conclusive  evidence  that  it  was.  What  was  done 
was  to  obtain  from  the  creditor,  in  consideration  of  a  sum  of 
money  advanced,  an  agreement  that  some  of  the  debtors 
■hoold  not  be  proceeded  against  nor  their  property  bound. 
There  was  nothhig  illegal  in  this,  nor  was  there  anything  un- 
just or  unfiedr  in  regard  to  Mr.  White.    He  contributed  no  i)art 
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of  the  money.  The  transaction  was  certainly  no  more  a  satu- 
faction  of  the  debt  than  what  was  done  in  the  case  of  Cram 
v.  AUingj  15  N.  J.  L.  428.  We  are  not  now  called  on  to  de- 
termine what  the  equities  between  Mr.  White  and  Mr.  Bobesoo 
are,  but  simply  whether  what  has  been  done  amounted  to  a 
legal  satisfaction  of  the  judgment  Being  clearly  of  opinion 
that  it  did  not,  I  think  the  order  of  the  supreme  court  was 
erroneous,  and  must  be  reversed. 

For  affirmance:  None. 

For  reversal:  Greek,  chancellor,  and  Bbown,  BLMSByHAnni^ 
Yah  Dtkb,  Combs,  Cobnelison,  and  Wood,  JJ. 
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■jrignmrnit  is  taken  to  a  third  penon,  leenui  to  be  a  reaionable  and  jut  nk 
of  law,  and  is  affirmed  by  many  anthorities  in  addition  to  the  prinoipel  csMt 
Sherwood  v.  CoOkr^  24  Am.  Deo.  264^  and  note;  Coffee  v.  TeeiB,  17  OL  2tf| 
Wheder'B  BgkOe,  1  Md.  Oh.  80;  Mclnip^  ▼•  ^^iB^t  13  Mee.  ft  W.  78&  Itii 
nevertheleH  questioned  and  denied  in  other  oaaas:  JSTcvMt  v.  Vfmdt\iM^  ^ 
N.  Y.  806;  HonmMU  ▼.  Wpmom^  0  liaM.  138L 
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■siMDUxmr  or  DKraNPAsr  nr  Kxioutioh  is  not  xlmiwIMo  in  9fidmim 
agilBst  cna  elaiming  under  him  by  a  prior  graat. 

AuMiMiMM  oaa  DicDLABATioH  OF  Gbihtob  Madb  awom  OaBrmtAMOB  fa  not 
adiiifanUft  agunat  Ida  grantee. 

YounRAxr  Oohtktahob  Mads  jx  CoitmMFLATtov  ov  Furcnu  Ikdxbisd- 
naa  bjone  who  ia  not  then  indebted,  fa  nerertheleaa  frandnlent  and  Toid 
aa  a^ihiat  anbaeqnent  creditora  whoae  debta  are  oontraoted  immedfately 
«r  ao  aooD  aa  to  waxraat  a  preaomption  that  the  debt  waa  made  in  oon- 
tanmlaiAon  <iC  ani^  indebtednaaa* 

Grbditob's  bill*    The  facts  are  stated  in  the  opinian. 
OUdMUf  for  the  complainants. 
3\ittb,  for  the  respondent 

B7  Court,  Obexn,  Chancellor.  The  bill  is  filed  by  judg- 
ment creditors  of  Andrew  Montgomery,  late  of  Paterson,  de- 
ceased, for  relief  against  a  conveyance  of  certain  real  estate, 
made  by  the  debtor  in  his  life-time  to  his  son  Ebenezer  Mont- 
gomeiy,  the  defendant 

The  material  facts  of  the  case  as  charged  by  the  bill,  and 
admitted  by  the  answer,  or  clearly  established  in  evidence, 
are,  that  in  the  year  1853,  Andrew  Montgomery,  having  closed 
up  the  business  in  which  he  had  previously  been  engaged,  and 
disposed  of  his  goods  and  chattels,  was  possessed  of  a  small 
smoont  of  personal  estate,  amounting  to  less  than  one  thou- 
■hkI  dollars,  and  was  seised  and  possessed  of  unincumbered 
ml  estate,  consisting  of  a  lot  on  Mulberry  street,  in  the  city 
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of  Paterson,  of  the  value  of  one  thousand  five  hundred  dol- 
lars, and  of  a  lot  on  Parke  street  of  the  value  of  four  thoosand 
dollars,  the  fair  annual  value  of  the  two  lots  being  about  fimr 
hundred  dollars. 

On  the  twenty-second  of  August,  1853,  the  said  Andrew, 
then  having  it  in  contemplation  to  engage  in  mercantile  busi- 
ness  in  the  state  of  Ohio,  and  having  leased  a  store  for  that 
purpose,  leased  to  his  daughter  Jane  Wright,  a  widow  then  liv- 
ing in  the  city  of  Paterson,  for  the  purpose  of  securing  her  a 
home  until  her  children  should  be  grown  up,  the  Mulberry- 
street  property,  for  the  term  of  twenty-one  years,  at  an  amngkl 
rent  of  ten  dollars.  On  the  same  day  ( Auguist  22, 1853),  he  con- 
veyed to  his  son,  the  defendant,  then  being  a  minor  of  about 
the  age  of  sixteen  years,  the  Parke-street  property,  for  the  con- 
sideration, as  expressed  in  said  deed,  of  five  hundred  doUars, 
but  for  which  no  consideration  whatever  was  paid  to  the  grantor. 
The  deed  was  acknowledged  on  the  twenty-third  of  August, 
1853,  but  was  not  recorded  until  the  twenty-fourth  of  October, 
1854. 

Soon  after  the  execution  of  the  said  deed  and  lease,  Andrew 
Montgomery  removed  from  this  state,  and  engaged  in  mer> 
eantile  business  at  New  Lebanon,  in  the  state  of  Ohio,  his  son 
Ebenezer  being  with  him,  and  acting  as  salesman.  While  so 
engaged  in  business,  on  the  thirtieth  of  September,  1853,  he  pur- 
chased of  the  complainants  a  bill  of  goods,  amounting  to  eight 
hundred  and  thirty-four  dollars  and  nine  cents,  for  which  debt, 
with  interest,  the  complainants  recovered  a  judgment  against 
him,  in  the  Passaic  circuit,  on  the  fourth  of  December,  1854, 
the  suit  having  been  commenced  on  the  twenty-third  of  Octo- 
ber, 1854. 

About  six  months  after  his  jemoval  to  Ohio,  the  said  Andrew 
abandoned  the  business  established  by  him  there,  and  sold  out 
bis  stock  in  trade  to  two  of  his  sons,  the  greater  part  of  it  to 
the  defendant,  and  took  from  him  in  payment  the  promissory 
notes  of  the  defendant,  then  being  a  minor  of  about  seventeen 
years  of  age. 

On  the  twenty-second  of  November,  1854,  the  said  Andrew 
Montgomery  confessed  a  judgment  in  the  supreme  court  of 
(his  state  to  his  son  George  W.  Montgomery,  for  eight  hundred 
and  forty-one  dollars  and  eighty-three  cents,  upon  which  a  writ 
of  execution  was  issued,  and  by  virtue  thereof  the  remaining 
interest  of  the  said  Andrew  in  the  lot  leased  to  his  daughter 
vras  levied  upon  and  sold. 
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The  biU  duurgee  that  the  deed  bo  made  to  the  defendant  was 
vdnntaiy;  that  it  was  made  at  a  time  when  the  eaid  Andrew 
had  determined  to  engage  in  mercantile  business,  and  when 
he  knew  that  he  would  be  compelled  to  make  large  purchases 
of  goods  on  credit  for  lack  of  capital,  and  that  the  conveyance 
was  made  in  contemplation  of  such  indebtedness.  The  bill 
prays  that  the  defendant  may  be  decreed  to  pay  the  judgment 
of  the  complainants,  or  that  it  may  be  declared  a  lien  upon 
the  real  estate  so  conveyed  to  him  as  aforesaid. 

The  only  material  averments  made  by  the  defendant  in  his 
answer  are,  that  at  the  time  of  the  conveyance  to  him  by  his 
father,  the  said  Andrew  was  free  from  debt;  that  the  deed  was 
roade  in  good  fisdth  in  performance  of  a  promise  long  previously 
made,  and  not  in  contemplation  of  any  indebtedness  to  be 
incurred  upon  his  engaging  in  business;  and  that  his  with* 
drawal  from  business,  and  consequent  failure  to  pay  the  com- 
plainants' debt,  was  occasioned  by  illness,  which  resulted  in 
his  death  in  the  month  of  September,  1855.    The  defendant 
came  of  age  since  the  commencement  of  this  suit.    There  is  no 
controversy  as  to  the  material  facts  of  the  case.    They  are  all 
admitted,  or  clearly  established  by  the  evidence.    The  exand- 
nation  of  Andrew  Montgomery,  taken  in  a  cause  wherein  he  was 
defendant  at  the  suit  of  these  complainants,  by  virtue  of  an 
order  of  a  justice  of  the  supreme  court,  under  the  act  to  prevent 
fraudulent  trusts  and  assignments  (Nix.  Dig.  251),  is  not  per  m 
competent  evidence.    It  is  not  competent  as  the  testimony  of 
a  deceased  witness  in  a  former  action,  for  the  cause  is  not  be- 
tween the  same  parties;  nor  as  the  admission  of  a  privy  in 
blood,  or  in  estate.    The  defendant  does  not  claim  title  to  the 
land  in  question  by  descent  from  his  father,  but  by  alienation. 
The  statements  were  made  after  the  conveyance  was  made, 
and  the  estate  vested  in  the  defendant.    Such  declarations  can 
effect  the  alienee  only  where  they  were  made  while  the  estate 
continued  in  the  party  making  them.  No  admission  or  declarar 
turn,  made  by  a  grantor  after  the  conveyance  of  the  estate,  is 
evidence  against  his  grantee:  Greenl.  Ev.,  sec.  189. 

The  examination  is,  however,  rendered  competent  by  the 
subsequent  examination  of  Ebezener  Montgomery,  who  was 
present  at  and  heard  read  the  examination  of  his  father,  and 
aaeented  to  the  truth  of  its  statements.  The  facts  stated, 
theiefine,  by  the  father,  so  far  as  they  are  within  the  knowl- 
edge of  the  defendant,  are  admitted  by  him  to  be  true. 
It  ^spears  by  the  evidence,  that  at  the  date  of  the  deed  tha 
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grantor  was  unembarrassed  by  debt  He  was  seised  of  real  e»> 
tate  of  the  yaloe  of  five  thousand  five  hundred  dollars,  and 
possessed  of  personal  property  of  the  value  of  less  than  one 
thousand  dollars.  He  leased  a  house  and  lot,  valued  at  one 
thousand  five  hundred  dollars,  to  his  daughter  for  twenty-one 
years,  at  the  nominal  yearly  rent  of  ten  dollars  a  year.  He 
oonveyed  the  Parke-street  property,  worth  four  thousand  dol- 
lars, to  his  son,  the  defendant,  in  fee,  for  the  consideration  of 
five  hundred  dollars,  paid,  not  to  himself,  but  to  another  of  bia 
children.  At  the  date  of  the  deed,  he  had  rented  a  store,  and 
made  arrangements  for  engaging  in  mercantile  business.  Im- 
mediately after  the  date  of  the  deed,  he  embarked  a  capital  of 
two  thousand  dollars  in  business,  at  least  one  half  of  which 
was  raised  upon  credit.  The  debt  due  to  the  complainants  was 
incurred  in  little  more  than  a  month  after  the  date  of  the  deed. 
The  deed  must  have  been  made  in  contemplation  of  future 
indebtedness,  for  at  the  time  of  executing  it,  arrangements 
had  been  made  for  engaging  in  business  requiring  over  two 
thousand  dollars,  while  the  defendant  had  less  than  one  thou- 
sand dollars  to  embark  in  the  business,  and  no  source  from 
which  the  money  could  be  raised,  except  upon  loan,  or  by  way 
of  credit.  This  is  the  case  made  by  the  bill,  viz.,  that  the  deed 
to  the  defendant  from  his  father  was  voluntary,  and  made  in 
contemplation  of  future  indebtedness. 

It  is  not  necessary  that  a  man  should  be  actually  indebted 
at  the  time  he  makes  a  voluntary  conveyance,  to  make  it 
fraudulent.  If  he  does  it  with  a  view  to  his  being  indebted  at 
a  future  time,  it  is  equally  fraudulent:  Stileman  v.  Aahdown^ 
2  Atk.  481;  Shep.  Touch.  66;  1  Story's  Eq.  Jur.,  sees.  361, 862; 
Sexton  V.  WheaUmy  8  Wheat.  229;  Reads  v.  LivingsUm^  3  Johns. 
Ch.  500  [8  Am.  Dec.  520];  and  see  1  Am.  Lead.  Cas.  36;  note 
to  Sexton  v.  Wheaton,  supra;  Roberts  on  Fraudulent  Convey- 
ances, 25. 

In  Ridgeway  v.  Underwoody  4  Wash.  C.  C.  137,  Mr.  Justice 
Washington  thus  states  the  result  of  the  cases  upon  this  sub- 
ject: "A  voluntary  deed  by  a  person  indebted  at  the  time,  to 
any  amoimt,  is  fraudulent  and  void  as  to  such  prior  creditore 
merely  upon  the  ground  that  he  was  so  indebted.  But  as  to 
subsequent  creditors,  the  deed  is  not  void  for  that  reason,  be- 
cause it  does  not  necessarily,  nor  even  rationally,  follow  that 
the  conveyance  was  fraudulently  made  with  intent  to  hinder 
or  delay  creditors,  who  became  such  long  after  the  deed  was 
made.    But  if  the  case  presents  other  circumstances  fipom 
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whidi  fraud  can  legally  be  inferred,  the  Toluntary  conveyance 
will  be  avoided  in  favor  of  a  sabsequant  creditor.  Thus  if  the 
gimntor  in  a  voluntary  deed  incnre  debts  immediately,  or  bo 
soon  afterwards  as  to  warrant  a  presumption  that  the  deed 
was  made  in  contemplation  of  such  future  indebtedness,  it 
WQold  be  difficult  to  protect  such  a  deed  against  the  charge  of 
fraud." 

Where  at  the  time  of  the  conveyance  the  grantor  is  free 
from  debt,  and  there  are  no  circumstances  showing  that 
the  deed  was  made  with  a  view  to  future  indebtedness,  the 
deed  can  be  avoided  by  subsequent  creditors  only  upon  proof 
of  actual  fraud:  Beade  v.  Lhin^iony  3  Johns.  Ch.  502  [8  Am. 
Dec.  520];  Bank  of  United  States  v.  Houenuiny  6  Paige,  526; 
lUdgeway  v.  Underwood,  4  Wash.  C.  G.  137. 

Aside  from  the  fact  that  the  deed  to  the  defendant  was 
made  by  the  father  in  contemplation  of  future  indebtedness, 
there  are  strong  circumstances  indicating  the  existence  of 
actual  fraud.  The  deed  was  made  on  the  eve  of  the  grantor 
engaging  in  mercantile  business,  which  would  require  for  its 
successful  pursuit  both  capital  and  credit.  He  disposed,  at 
the  time  of  the  conveyance,  of  the  entire  control  of  his  real 
estate,  which  constituted  the  bulk  of  his  property,  leaving  him- 
self an  inadequate  capital  for  conducting  his  business  or  rais- 
ing loans.  The  credit  which  he  obtained  was  due  to  his  former 
standing  as  a  man  of  responsibility.  The  conveyances  to  his 
children  were  not  advancements  adapted  to  the  means  and 
situation  in  life  of  the  grantor — ^they  absorbed  his  whole  prop- 
erty. The  deed  to  the  defendant  was  made  while  he  was  an 
infimt  but  sixteen  years  of  age,  not  needing  an  advancement, 
and  not  of  discretion  to  take  charge  and  management  of  the 
property.  It  was  kept  secret  for  more  than  a  year,  and  was 
not  left  at  the  office  to  be  recorded  till  the  day  after  a  suit  at 
law  was  conmienced  by  the  complainants  for  the  recovery  of 
their  debt.  Within  six  months  after  engaging  in  business,  the 
entire  stock  in  trade  of  the  feither  was  divided  between  two  of 
his  sons.  The  larger  part  of  it,  amounting  to  over  eight  hun- 
dred dollars,  was  taken  by  the  defendant,  and  the  price  paid 
by  the  defendant's  own  notes  while  he  was  under  age.  These 
drcomstances  are  strong  badges  of  fraud,  and  in  the  absence 
of  deeisive  proof  that  the  deed  was  made  in  contemplation  of 
indebtedness  to  be  incurred,  would  be  proof  of  actual  fraud 
sufficient  to  avoid  the  conveyance.  It  is  not  necessary,  how- 
sv«r,  to  place  the  complainants'  title  to  relief  upon  this  ground. 
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The  evidence  is  clear  that  the  oonyeyance  to  the  defendant 
was  made  in  contemplation  of  fatnre  indebtedness,  and  is 
therefore  constmctiyelj  fraudulent  as  against  the  claim  of  the 
oomplainants.  They  are  entitled  to  relief  according  to  the 
prayer  of  their  bill. 

I  find  no  satisfactory  proof  that  any  consideration  whatever 
was  paid  for  the  deed  by  the  defendant.  He  had,  it  is  evi- 
dent, nothing  to  pay  with.  The  deed,  I  incline  to  think,  is 
purely  voluntary,  without  any  consideration  whatever,  or  at 
least  a  merely  nominal  one.  I  should  therefore  have  no 
hesitation  in  setting  the  deed  aside.  The  complainants'  bill, 
however,  asks  not  to  avoid  the  deed,  but  to  subject  the  prop- 
erty in  the  hands  of  the  defendant  to  the  debt  of  the  com- 
plainants. This  course  is  in  accordance  with  the  practice  of 
the  court:  Boyd  v.  Dunlapy  1  Johns.  Ch.  478;  Wicker  v.  Clarke^ 
8  Paige,  161;  1  Ajn.  Lead.  Gas.  49;  Sextan  v.  Wheaian^  8  Wheat. 
229. 

The  debt  wiU  be  declared  a  charge  upon  the  land  at  the 
date  of  tke  conveyance,  and  if  necessary,  a  sale  will  be  ordered 
to  satisfy  the  incumbrance. 

The  conveyance  of  the  property,  alleged  to  have  been  made 
by  the  defendant  since  the  filing  of  the  bill,  cannot  affect  the 
complainants'  rights.  Notice  of  the  pending  of  the  suit  was 
duly  filed  in  the  clerk's  office  of  the  county,  pursuant  to  the 
requirements  of  the  statute. 

That  Volurtabt  Gonvbtahch  Madb  tx  CoinmcPLAXiOH  ov  LnxnssD- 
KISS  then  intended  to  be  contracted  is  frandnlent  and  void  as  agiinrt  tiw 
holder  of  such  indebtedness  is  a  rale  of  law,  to  sostain  which  the  princ^al 
case  was  cited  in  Cframer  ▼.  Stfordf  17  K.  J.  Eq.  883;  NalhmU  Bmk  v. 
8pragw,^iaL  25;  AimbnY.Amdn.^ldu  IM;  CU^ Naikmal BokMy. HamO- 
lon»  34  Id.  161.  It  is  also  dted  in  the  case  last  named  toahow  that  "as 
admission  or  declaration  made  by  a  gtantor  altar  thaeunveyanoaol  tii»' 
is  evidence  against  his  gEaataa.* 
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[»  Nbw  Tobx,  «.] 
ff ACT  nuT  DKAUomnuv  ov  Will  Takxb  LiOAor  wdib  It  fa  «fc  mott  onlj 

a  sntpioioas  cireamstenoo  which  may  bo  of  mon  or  len  or  no  wdgM^ 

aooordmg  to  its  oonnootioii  with  other  circiunstaiioes  nidioatiTO  of  iniid 

or  nndne  inflnenoe, 
ftBOKKr  nr  BnounoN  ov  Hn  Will,  Coxtriybd  bt  TmAiOE  Htmww.f,  fa 

not  to  bo  rogaidod  as  in  any  wise  impoaohing  its  validity. 

PBERBXirOB    OV   COLLATKKAL    RXLATIVSS    OVXB  WllV»   Df  WlLL^   doOO  HOI 

neoeeouily  show  nndne  inflnenoo  or  frand,  nor  does  it^  in  the  abienoo  of 

further  proo^  impeach  the  validity  of  the  wilL 
FoBLicATioH  ov  WiLL  MAT  BB  Madb  iv  AiTT  FoBX  of  oommonioatioii  by 

testator  to  witnesses^  whereby  he  makes  known  to  them  that  ho  intends 

the  instroment  to  take  effBot  as  his  wilL 
Tmtatob's  Bbqubst  to  Witbbbbbb  to  Subsobibb  ArtBniATXQN  may  bo  mads 

throQj^  any  words  or  acts  which  clearly  evince  that  desire  to  them,  and 

the  pttUioation  may  bo  incorporated  with  the  request. 
Whbbb  Ohb  ov  Two  Witiib88BB  to  Wili^  in  the  presence  and  hearing  of 

the  other,  asked  the  testator,  "Do  yon  request  me  to  sign  this  paper  as 

yoor  wiU,  as  a  wttnessf"  and  the  testator  answered,  **  Yes,"  this  was 

soffieient  as  a  rsqnest  to  both  the  witnesses,  and  as  a  publication  of  the 

wilL 

Appeal  from  a  judgment  of  the  supreme  court  affirming  a 
Judgment  of  the  surrogate  court  refusing  to  admit  to  probate 
the  last  will  of  Trustrum  Coffin,  deceased.  The  will  was  pro- 
pounded in  the  surrogate  court  by  the  executors,  and  probate 
was  opposed  by  the  widow  and  son,  on  the  grounds:  1.  That 
the  will  was  not  executed  according  to  the  requirements  of 
4lie  statute;  2.  That  it  was  obtained  by  fraud  and  undue  influ* 


) 
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enoe;  8.  That  the  testator  was  incompetent  to  make  a  wilL 
The  remaining  facts  appear  in  the  opinion. 

H.  A.  NeUonj  for  the  appellants. 
A.  /.  Parker^  for  the  respondents. 

By  Gotut,  GoMSTocK,  G.  J.  The  objection  that  the  testator 
was  incompetent  to  make  a  will,  being  wholly  onsustained  by 
the  proof,  was  abandoned  on  the  argument  in  this  court  It 
was  urged,  however,  that  the  execution  of  the  instrument  was 
procured  by  fraud  and  undue  influence,  and  this  pmnt  will  be 
first  ezainined.  It  appears  that  the  testator,  although  an  aged 
man,  and  doubtless  somewhat  enfeebled  in  his  faculties,  lived 
nearly  three  years  after  the  will  was  made,  and  attended  to 
such  affairs  as  he  had  to  transact.  At  the  date  of  the  will  he 
was  in  the  enjoyment  of  his  usual  health.  The  transaction 
was  kept  a  secret  from  his  wife,  and  from  the  domestics  be* 
longing  to  his  household.  They  were  absent  from  his  house 
on  the  day  of  the  execution,  but  their  absence  and  the  secrecy 
of  the  act  appear  to  have  been  contrived  by  himself^  without  a 
suggestion  from  any  other  quarter.  He  sent  for  his  nephew, 
Alexander  H.  Coffin,  who  resided  some  three  miles  distant, 
and  with  whom  it  seems  he  had  a  previous  understanding  in 
regard  to  drawing  the  will,  when  the  circumstances  were  con- 
sidered fSftvorable  to  such  a  purpose.  Alexander  H.  Coffin  had 
prepared  himself  with  a  book  of  forms,  and  when  sent  for  ho 
went  to  the  testator's  house,  drew  the  will,  and  attended  to  the 
formalities  of  execution.  The  attesting  witnesses  were  two 
persons  engaged  in  doing  some  mechanical  work  for  the  tes* 
tator,  and  whose  presence  on  that  day,  so  fSetf  as  we  know,  was 
procured  by  himself.  In  all  these  circumstances,  we  see  no 
evidence  of  coercion  or  fraud,  or  even  of  persuasion,  which  in* 
fluenced  the  mind  or  conduct  of  the  testator.  On  the  contrary, 
they  show  very  clearly  that  his  acts  were  prompted  by  motives 
entirely  his  own.  Secrecy  and  contrivance  may  undoubtedly 
be  badges  of  fraud  in  the  execution  as  well  of  wills  as  of  other 
instruments;  but  when  the  circumstances  of  that  character 
can  be  clearly  traced  to  the  mind  or  wishes  of  the  testator 
himself,  they  cannot  be  received  as  having  any  tendency  to 
impeach  his  testamentary  dispositions. 

We  have  been  referred  to  the  will  itself  as  directing  an  un« 
usual,  if  not  an  unnatural,  distribution  of  the  estate  of  the 
deoedent,  and  as  evincing  the  presence  of  some  undue  and 
fraudulent  influence  upon  his  mind.    His  property  was  worth 
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abodt  fifty-fire  thooBand  fire  bundled  dollank    It  consisted  of 
the  &rm  on  which  he  lived,  rained  at  twentjr-eight  thousand 
dollare;  of  personal  estate  upon  it,  worth  three  thousand  fire 
hundred  dollars;  and  of  bonds,  mortgages,  and  other  assets, 
estimated  at  twenty-four  thousand  dollars.    His  collateral  kin« 
dred  were  a  sister,  Mrs.  Rider,  and  ten  nephews  and  nieces,  the 
diildren  of  bis  brother.    By  his  will  he  gave  to  his  wife,  ab80> 
hitely,  the  sum  of  six  thousand   dollars,  and  one  half  his 
Aimitnie,  in  lieu  of  dower.    To  his  son  he  deyised  the  farm. 
Hd  gave  him  also  the  personal  estate  situated  thereon,  the 
other  half  of  the  furniture,  and  seven  thousand  dollars  in 
money.    The  value  of  this  devise  and  of  these  bequests  to  the 
SOD  was  thirty-eight  thousand  five  hundred  dollars.    The  estate 
given  to  him  was,  however,  to  remain  under  the  control  of  the 
executors  until  he  should  become  of  age; .  and  in  case  he  should 
die  befine  that  time,  or  without  issue,  it  was  subject  to  a  limi- 
tation over  in  favor  of  his  sister  and  his  nephews  and  nieces. 
To  his  sister,  the  testator  bequeathed  the  sum  of  three  thousand 
dollars;  and  the  residue  of  his  estate  he  gave  to  his  nephews 
and  nieces,  the  children  of  his  brother,  according  to  certain 
proportions  specified.    The  amount  of  tiie  residuum  would  be 
about  eight  thousand  dollars.    A.  H.  Coffin,  who  drew  the  will 
and  was  appointed  one  of  the  three  executors,  was  one  of  the 
nephews,  and  the  legacy  given  to  him  was  four  hundred  dol- 
lars— ^the  like  sum  being  also  given  to  several  of  his  brothers 
and  sisters. 

In  this  plan  of  distribution  and  limitation,  we  see  nothing 
so  eccentrio  or  extraordinary  as  to  justify  an  inference  that  it 
was  not  in  harmony  with  the  testator's  own  well-considered 
wishes  and  intentions.  His  wife  was  so  much  younger  than 
himself  that  he  must  have  married  her  at  an  advanced  period 
of  his  life,  and  she  probably  had  not  participated  in  the  toils 
and  cares  which  led  to  the  accumulation  of  his  estate.  We 
are  not  informed  of  the  particulars  of  their  domestic  life;  but 
that  confidence  and  affection  on  his  part  were  attended  with 
some  reserve  is  evident  firom  the  circumstance  that  he  did 
not  wish  her  to  be  acquainted  with  the  execution  or  contents 
of  his  wOL  He  gave  to  her,  absolutely,  a  sum,  the  income  of 
which  would  be  quite  sufficient  for  her  support.  Having  done 
this,  we  can  imaglDe  the  existence  of  motives,  not  at  all  un- 
veasoDable,  which  induced  him  to  prefer  his  own  kindred  to 
her  or  her  kindred  in  the  fiorther  dispositions  of  his  estate. 
He  leoogniied  the  claims  of  a  sister  in  the  legacy  which  he 
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gaTe  to  her,  and  also  of  his  brother's  children  to  a  very  mod- 
erate extent^  after  making  the  most  ample  provision  for  his 
son.  The  contingent  limitation  of  the  son's  share  in  favor  of 
his  sister  and  nephews  and  nieces  simply  exhibits  a  prefer- 
ence which  we  cannot  pronounce  an  unnatural  one.  And  in- 
asmuch as  we  find  nothing  in  the  will  which  cannot  be 
accounted  for  according  to  sentiments  and  affections  known  to 
exist  in  common  life,  and  which  often  influence  men  in  their 
testamentary  acts,  so  we  have  no  right  to  infer,  without  other 
proof,  that,  in  making  such  a  will,  the  testator's  own  mind  was 
not  fully  and  freely  expressed. 

The  circumstance  that  the  nephew  who  prepared  the  wiU 
was  appointed  one  of  the  executors,  and  is  also  a  legatee,  has 
been  urged  upon  our  consideration.  Facts  of  this  kind  may» 
and  do  often,  very  justly  excite  the  suspicion  of  courts,  when 
fraud  and  undue  influence  are  alleged.  But  it  is  not  a  rule  or 
principle  in  the  law  of  testaments  that  the  draughtsman  of  a 
will  cannot  be  an  executor,  or  cannot  take  a  benefit  under  it 
As  men  quite  generally  appoint  some  of  their  kindred  to  be 
their  executors,  the  choice  in  the  instance  before  us  does  not 
seem  to  be  an  unnatural  one.  Indeed,  there  would  be  some 
difficulty  in  suggesting  a  difierent  choice  in  the  actual  circum- 
stances and  relations  of  the  testator.  His  son  was  an  infant, 
and  his  wife  does  not  appear  to  have  been  the  object  of  his 
testamentary  regard,  except  in  the  pecuniary  provision  which 
has  been  mentioned.  To  give  her,  moreover,  the  control  of  the 
son's  estate  during  his  minority  would  not  be  quite  consistent 
with  the  motives  which  dictated  the  ulterior  limitation  in  favor 
of  his  own  kindred.  In  respect  to  the  legacy  or  portion  given 
to  A.  H.  Coffin,  the  draughtsman  of  this  will,  we  find  it  so 
moderate  in  amount,  and  in  such  just  proportion  to  the  sums 
given  to  the  nine  other  persons  standing  in  the  same  relation 
to  the  testator,  as  to  afibrd  no  ground  for  invalidating  the  in- 
strument, or  any  part  of  it  As  I  have  observed,  there  is  no 
rule  of  law  which  prevents  a  person  who  prepares  a  will  from 
taking  a  legacy  under  it  In  the  language  of  Baron  Parke,  in 
Butlin  V.  Barry y  1  Curt.  Ecc.  637,  '^all  that  can  be  truly  said 
is,  that  if  a  person,  whether  an  attorney  or  not,  prepare  a  will 
with  a  legacy  to  himself,  it  is  at  most  a  suspicious  circum- 
stance of  more  or  less  weight,  according  to  the  facts  of  each 
particular  case;  in  some,  of  no  weight  at  all,  as  in  the  case 
suggested,  varying  according  to  circumstances;  for  instance, 
the  qwmtum  of  the  legacy,  the  proportion  it  bears  to  the  prop- 
erty disposed  of,  and  numerous  other  contingenoies.'* 
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Having  come,  therefore,  to  the  conclusion  that  the  will  can* 
luyi  be  impeached  on  the  ground  of  fraud  in  procuring  ita 
execution,  the  next  inquiry  is,  whether  it  was  published 
and  attested  with  the  requisite  legal  formalities.  The  evidence 
on  this  pdnt  is  that  of  the  two  attesting  witnesses,  and  of  the 
draghtsman,  Mr.  Coffin.  According  to  the  testimony  of  the 
latter,  there  can  be  no  doubt  He  has  sworn  to  all  the  par- 
ticulars of  execution,  publication,  and  attestation  which  the 
statute  requires.  His  statement,  however,  differs  considerably 
from  that  of  the  two  attesting  witnesses;  and  the  surrogate,  in 
deciding  against  the  will,  seems  to  have  discredited  his  ac- 
count  of  the  transaction  in  the  circumstances  where  it  differed 
from  theirs.  We  have  not  the  advantage  of  seeing  and  hear- 
ing the  witnesses.  As  the  case  appears  to  us,  without  their 
actual  presence,  we  should  certainly  incline  to  think  the  evi- 
dence of  Mr.  Coffin  to  be  altogether  the  most  reliable.  That 
he  had  much  greater  intelligence  in  regard  to  a  subject  of  this 
nature  cannot  be  doubted.  Indeed,  we  have  every  reason  to 
conclude  that  he  had,  before  preparing  this  will,  made  himself 
fully  acquainted  with  the  formalities  which  the  law  required. 
From  his  situation  and  relation  to  the  transaction,  his  atten- 
tion must  have  been  given  to  all  the  particulars;  and  his 
evidence  is  direct  and  positive.  On  the  other  hand,  the  sub- 
acribing  witnesses  were  called  to  the  presence  of  the  testator 
for  the  purpose  of  attestation  only;  and  their  failure  to  state 
all  the  facts  to  which  the  other  witness  deposed  may  not 
unreasonably  be  referred  to  their  want  of  attention  or  of  mem- 
ory. They  were  called  to  testify  some  three  years  alter  the 
foct;  and  it  is  not  at  all  singular  that  they  should  have  lost 
the  recollection  of  some  of  the  circumstances.  Such  would  be 
our  impressions,  if  the  hearing  were  now  an  original  one;  but 
we  prefer  to  place  the  decision  we  make  more  distinctly  on  the 
ground  that  the  will  is  valid  according  to  the  evidence  of  the 
attesting  witnesses  alone. 

First,  as  to  the  publication.  The  statute  requires  that  the 
testator,  when  he  subscribes  a  will,  or  acknowledges  its  execu- 
tion to  the  witnesses,  shall  declare  the  instrument  to  be  his 
last  will  and  testament:  2  R.  S.  63.  But  this  declaration  need 
not  be  in  any  particular  form.  Any  communication  of  the 
testator  to  the  witnesses,  whereby  he  makes  known  to  them 
that  he  intends  the  instrument  to  take  effect  as  his  will,  will 
satiafy  the  requirement:  Levoi$  v.  Lewisj  11  N.  Y.  226;  Brinker^ 
hoof  r.  BetMenj  8  Paige,  488;  8.  C*,  26  Wend.  825.    In  the  case 
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before  us,  according  to  the  evidence  of  the  two  atteeting  wii* 
neseeSy  one  of  them  asked  the  testator  if  he  wished  him  to  sign 
or  witness  the  paper  as  his  will;  to  which  the  testator  answered 
in  the  affirmative.  As  both  the  witnesses  were  present,  this 
was  a  good  pnblication  as  to  both  of  them,  if  good  as  to  either. 
We  think  it  was  sufficient,  because  it  was  in  substance  a  com- 
munication that  the  paper  was  the  will  of  the  testator.  There 
can  be  no  doubt  that  such  a  declaration  can  be  made  in  answer 
to  a  question,  or  even  by  a  sign.  It  is  only  required  that  it 
be  understandingly  made,  and  this  we  have  no  reason  to  ques- 
tion in  the  present  case.  All  the  circumstances  surrounding 
and  attending  the  transaction  demonstrate  that  the  testator 
perfectly  understood  the  nature  of  the  act  he  was  performing. 
In  the  next  place,  as  to  the  attestation.  The  statute  re- 
quires two  witnesses,  each  of  whom  must  sign  his  name  at  the 
end  of  the  will,  at  the  request  of  the  testator.  Confinii^  our- 
selves to  the  evidence  of  these  two  witnesses,  the  £Ekcts  appear 
to  be  these:  They  were  present  at  the  testator's  house  on  the 
day  in  question  by  his  own  procurement,  and  for  the  purpose, 
as  there  is  reason  to  believe,  of  witnessiug  his  will.  When  the 
instrument  was  ready  for  execution  and  attestation,  they  were 
summoned  to  the  room  where  the  matter  was  transacted. 
They  came  there,  saw  the  testator  subscribe  his  name,  and 
signed  their  names  as  witnesses.  Before  doing  so,  one  of 
them  asked  the  testator  if  he  requested  him  to  sign  the 
will  as  a  witness;  to  which  he  answered  in  the  affirmative. 
Both  the  witnesses  then  proceeded  to  sign,  the  draughtsman 
denoting  the  place  where  their  names  were  to  be  written. 
The  testator,  the  draughtsman,  and  the  witnesses  were  all 
at  one  table,  and  in  close  proximity  to  each  other.  The 
request  to  attest  the  will  was  in  answer  to  the  question 
thus  put  by  one  of  the  witnesses,  and  no  other  or  different 
communication  was  made  to  the  other.  Taking  this  as  sub- 
stantially the  true  statement  of  the  facts,  the  objection  which 
has  been  urged  is,  that  one  of  the  witnesses  attested  the  instru- 
ment without  any  request  made  by  the  testator.  Now,  the 
statute,  it  is  true,  declares  that  each  witness  must  sign  on  such 
request.  But  the  manner  and  form  in  which  the  request  must 
be  made,  and  the  evidence  by  which  it  must  be  proved,  are 
not  prescribed.  We  apprehend  it  is  clear  that  no  precise  form 
of  words,  addressed  to  each  of  the  witnesses  at  the  very  time 
of  the  attestation,  is  required.  Any  communicatioa  importing 
such  request,  addressed  to  one  of  the  witnesses  in  the  proscnoe 
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of  the  other,  and  which,  by  a  juat  conatmction  of  all  the  dr- 
comstancea,  ia  intended  for  both,  is,  we  think,  aoffident.  In  thia 
ease,  both  the  witnesses,  bj  the  direction  or  with  the  knowl- 
edge of  the  testator,  were  summoned  to  attend  him  for  the 
purpose  of  witnessing  his  will.  They  came  into  his  presence 
aeoordingly,  and  in  answer  to  the  inquiry  of  one  of  them,  in 
which  {he  singular  instead  of  a  plnral  pronoun  was  used,  he 
desired  the  attestation  to  be  made.  In  thus  requiring  both 
the  witnesses  to  be  present,  and  in  thus  answering  the  inter- 
rogatory addressed  to  him  by  one  of  them,  we  think  that  he 
did,  in  eflfect,  request  them  both  to  become  the  subscribing 
witnesses  to  the  instrument.  Any  other  interpretation  of  his 
language,  and  of  the  attending  drcmnstances,  would  be  alto- 
gether too  narrow  and  precise. 

Another  point  urged  upon  the  argument  deserves  a  brief 
ooiudderation.  The  statute,  in  separate  and  independent 
clauses,  besides  the  subscription  of  the  testator,  requires  that 
he  shall  declare  the  iostrument  to  be  his  will,  and  shall  request 
the  witnesses  to  sign  it.  In  this  case,  the  publication,  and  the 
leqnest  that  the  witnesses  should  sign  it  as  such,  are  both  in* 
eluded  in  the  testator's  answer,  when  asked  whether  he  wished 
to  have  the  paper  attested  as  his  will.  But  this  objection,  we 
think,  ia  not  fatal.  All  that  the  statute  requires  is,  that  the 
act  of  publication,  and  the  act  of  requesting  the  witnesses  to 
sign,  shall  both  be  performed.  These  acts  are  distinct  in  their 
nature  or  quality,  but  their  performance  may  be  joint  or  con- 
nected. If  a  testator  should  say  to  the  witnesses,  "I  desire 
you  to  attest  this  instrument  as  my  last  will  and  testament," 
the  language  would  import,  not  only  a  request,  but  a  clear 
publication  of  the  will.  This  point  has  been  so  held  by  Mr. 
Bradford,  the  late  learned  surrogate  of  New  York,  and  for  rea- 
sons entirely  satisfactory:  Bieben  v.  HiciSy  8  Bradf.  853. 

On  the  whole,  we  are  of  opinion  that  the  judgment  of  the 
supreme  court  and  the  sentence  of  the  surrogate  must  both  be 
reversed,  without  costs  of  the  litigation  to  either  party,  and 
the  proceedings  remitted  to  the  surrogate,  with  a  direction  to 
admit  the  will  to  probate. 


LoTT,  J.,  took  no  part  in  the  dedaion;  all  the  other  judges 
ooQcurred. 

Ordered  accordingly. 
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Pact  that  Dbaugbtsmaii  of  Will  Takes  Lboact  uhdkb  It  is  not 
clear  eridenoe  of  fraud  or  undue  inflnenoe,  and  is  at  most  only  a  snspidau 
cireamstanoe  of  more  or  less  weighty  and  sometimes  of  no  wei^t  at  all:  Lim- 
imrger  v.  Baueh,  2  Abb.  Pr.,  K.  a»  284;  Booth  r.  KStehen,  3  Bedf.  66,  both 
citing  the  principal  case. 

ExiCDTioK,  Publication,  and  Aitestation  ov  Wills,  sqffioiiwMy  o^ 
generally:  See  Chc^ee  ▼.  BapUat  M,  Cof\f.,  40  Am.  Dec.  225,  and  note;  Beed 
▼.  BobertB,  71  Id.  210,  and  note  216;  Montgomery  r.  Perimh  74  Id.  419; 
WM  ▼.  Flenmg^  76  Id.  675,  and  note  677.  Witnesses  most  always  sabsoribo 
and  attest  will  at  request  of  testator,  endenoed  by  some  means  or  other: 
Bundy  y.  KniijlU,  48  Ind.  506;  EttaU  qf  Harder,  Tnok.  429.  Where  the 
testator  himself  requests  the  witnesses  to  sign,  there  is  no  donbt  that  this  is  a 
sufficient  request,  under  the  statute,  to  witnesses,  and  acknowledgment  and 
publication  of  the  will:  Peek  v.  Oary,  38  Barb.  79;  Baakm  t.  BaaUn,  36  N.  Y. 
419;  Estate  </  Harder,  Tuck.  429.  Strict  or  literal  oomplianoe  with  the  stat^ 
ute  in  this  regard  is  not  required:  Montgomery  ▼.  Perkbu,  74  Am.  Dec  419; 
OamJble  v.  Oambky  39  Barb.  381;  In  re  Shnpaon,  56  How.  Pr.  143;  and  the  in- 
tention of  the  testator  in  the  matter  will  be  looked  to:  Tnuteee  v.  CbAown, 
25  N.  Y.  424.  All  that  the  statute  requires  is  that  the  act  of  pablication. 
and  act  of  requesting  witnesses  to  sign  shall  both  be  performed,  and  thoir 
performance  may  be  joint  and  connected:  BeUUng  v.  Leiehardi,  2  Thomp.  4 
C.  54.  No  specific  request  by  the  testator  to  the  witnesses  to  sign  is  neces- 
sary, and  if  they  sign  in  his  presence,  and  without  objection  on  his  part»  he 
knowing  the  fact  that  they  are  signing  as  witnesses,  it  is  sufficient:  Will  ef 
John  Meurer,  44  Wis.  399;  and  where,  on  witness  being  called  to  sign,  testator 
19  asked  if  the  paper  is  his  will,  he  may  answer  by  a  sign,  if  understandingly 
made:  Trtutees  v.  Ccdhoun,  62  Barb.  391.  A  request  by  another  than  the  tes- 
tator, but  in  the  latter's  presence,  that  witnesses  sign,  and  acknowledgment 
of  his  signature  by  testator,  he  making  no  objection  when  they  sign,  is  held 
sufficient:  OUberi  v.  Knox,  52  N.  Y.  129;  SmUh  ▼.  TruOow,  84  Id.  66(k 
Where  one  cf  the  witnesses,  in  the  presence  and  hearing  of  the  other,  whose 
attendance  had  been  procured  by  the  testator,  and  in  the  presenoe  and  hear*> 
ing  of  the  testator,  asked  the  latter,  "Do  yon  require  me  to  sign  this  will  as 
your  witness,"  to  which  the  testator  said,  "  Yes,'*  this  was  held  sufficient  as 
a  request  to  both  of  the  witnesses,  and  a  publication  of  the  wUl:  Truateee  t. 
CnUumn,  38  Barb.  151;  Inre  Mary  Smith,  40  How.  Pr.  125;  DarUng  t.  Arthmr^ 
22  Hun,  85;  Bagley  ▼.  Blackman,  2  Lans.  43;  Peek  v.  Cory,  27  K.  Y.  34; 
Thompmm  v.  Stevens,  62  Id.  635;  Maire  v.  Freeman,  3  B«df.  195;  Von  Hqf- 
man  ▼.  Ward,  4  Id.  260.  All  of  the  abore  cases,  except  those  from  this 
series,  cite  the  principal  case  to  the  points  mentioned. 

AiTEK  Hkarino  on  Affsal  vbom  Subbooatb  on  CoNTBxr  or  Validitt 
OT  Will,  if,  from  a  reyiew  of  the  whole  case,  it  is  apparently  improbabls 
that  the  contestants  could  establish  the  invalidity  of  the  will,  the  appellate 
court  will  reverse  the  decree  below,  and  direct  that  the  will  stand  as  a  valid 
instrument,  and  be  admitted  to  prdiats:  POhg  v.  POhg,  45  Barb.  94;  Av- 
km  V.  Baskm,  48  Id.  210;  JtOmmm  v.  £Kdb.  1  Lua.  157,  citing  the  principal 
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IsBOUBD  PMnoaaoBT  Kora  Patjiblb  oh  Dbmavs^  with  InttrMt^  b  a  oob* 
^wniiig  aeeority,  on  which  the  indoner  will  remain  liable  until  an  aotnal 
demand;  and  vpon  which  the  holder  ia  not  chargeable  with  neglect  for 
omitting  to  make  demand  within  any  particnbur  time. 

Action  on  a  promissoiy  note  of  Obadiah  Peck,  payable  on 
demand,  with  interest,  on  the  order  of  Rufus  L.  Todd,  who, 
knowing  the  facts,  indorsed  the  note,  at  the  time  it  was  loade, 
for  the  accommodation  of  Peck.  Peck  becoming  insolvent, 
three  years  and  a  half  after  the  making  of  the  note,  payment 
of  the  note  was  demanded  and  refused,  and  notice  thereof 
given  to  the  indorser.  The  court  found  on  these  facts  that  the 
demand  had  not  been  made  within  a  reasonable  time,  and  the 
indorser  was  discharged,  and  the  complaint  was  therefore  dis* 
missed.    Plaintiff  appealed. 

£.  W.  Chester^  for  the  appellant 

Amasa  J.  Parker^  for  the  respondent 

By  Court,  Comstock,  C.  J.  There  is  a  most  inconvenient 
uncertainty  as  to  the  rule  of  law  applicable  to  the  question  in 
this  case — an  uncertainty,  not  inherent  in  the  subject,  but 
which  arises  from  the  want  of  harmony,  and  still  more,  I 
think,  from  the  want  of  an  intelligible  principle  in  many  of  the 
adjudged  cases.  The  difficulty  is  not  inherent,  because  there 
are  two  opposing  principles,  either  of  which  would  furnish  a 
rule  sufficiently  clear  and  precise  for  the  determination  o^  this 
and  all  similar  controversies;  but  the  greater  number  of  de- 
cided cases,  while  following  neither  one  of  those  theories,  do 
not  suggest  any  other  having  the  elements  of  certainty  which 
belong  to  a  rule  of  law. 

In  the  light  of  one  of  these  principles,  the  contract  is  inter- 
preted according  to  its  terms,  that  is  to  say,  a  promissory  note, 
payable  on  demand,  with  interest,  and  indorsed,  is.  regarded 
as  a  continuing  security;  so  that,  on  the  one  side,  the  maker 
is  not  deemed  in  defiiult  until  the  money  is  actually  demanded, 
while  on  the  other,  the  holder  may  make  the  demand  when  he 
pleases,  and  is  not  chargeable  with  neglect  if  he  does  not  make 
it  within  any  particular  time.  In  this  view,  which  gives  the 
most  obvious  interpretation  to  the  language  of  the  contract,  no 
dishoDor  attaches  to  such  a  note  until  payment  is  required 
and  reftiBed;  and  the  indorser  is  held,  if  notice  of  the  refusal 
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is  given  to  him  with  due  diligence.  And  this  is  the  doctrine 
of  the  English  courts.  In  Brooks  v.  MiUhMj  9  Mee.  &  W.  15, 
a  note  of  one  thousand  pounds,  jiayable  on  demand,  with  in- 
terest, had  been  indorsed  and  transferred  several  years  after 
its  date;  and  the  question  was,  whether  the  indorsee  took  it 
subject  to  equities  between  prior  parties.  The  court  observed: 
^  If  a  promissory  note  payable  on  demand  is,  after  a  certain 
time,  to  be  treated  as  overdue,  although  payment  has  not  been 
demanded,  it  is  no  longer  a  negotiable  instrument.  But  a 
promissory  note  payable  on  demand  is  intended  to  be  a  con- 
tinuing  security.  It  is  quite  unlike  the  case  of  a  check, 
which  is  intended  to  be  presented  speedily."  Such  was  also 
the  doctrine  laid  down  in  Barough  v.  WhiUy  4  Bam.  &  Cress. 
325. 

The  alternative,  or  opposing  rule,  is,  that  the  holder  of  such 
a  note  as  we  are  speaking  of  must,  if  he  wishes  to  charge  the 
indorser,  make  his  demand  of  the  maker  without  delay,  or  in 
the  language  of  the  law  merchant,  within  a  reasonable  time. 
This  is  a  rule  sufficiently  exact,  if  we  give  to  the  phrase  ^^rea- 
sonable time"  its  proper  legal  signification.  In  the  sense  of 
the  law  relating  to  bills  and  notes,  these  words  exclude  all  de- 
lays, except  such  as  necessity  or  convenience  requires.  They 
call  simply  for  due  diligence  in  performing  the  act  which  is  to 
be  done.  They  have  no  reference  to  what  may  be  a  convenient 
time  for  the  maker  of  the  principal  obligation  to  pay  his  debt; 
but  they  refer  solely  to  the  time  within  which  the  holder  can 
conveniently  make  the  necessary  presentment  or  demand,  or 
give  the  required  notice.  What  is  reasonable  time,  or  due 
diligence,  is  settled  in  most  circumstances  by  legal  rules  capa- 
ble of  a  definite  application  to  questions  as  tiiey  arise.  In  the 
formation  of  these  rules,  a  supposed  credit^  or  indulgence 
toward  the  debtor,  has  never  entered  as  a  circumstance  or  ele- 
ment to  be  considered.  Thus,  in  the  language  of  the  books, 
notice  of  the  dishonor  of  a  bill  or  note  must  be  given  to  the 
drawer  or  indorser  within  a  reasonable  time.  But  where  the 
parties  reside  in  the  same  town  or  city,  this  reasonable  time  is 
held  not  to  extend  beyond  the  next  day  after  the  presentment 
for  acceptance  or  payment:  Story  on  Promissory  Notes,  sees. 
319,  320.  Where  they  reside  in  different  towns  or  dties,  and 
the  notice  is  sent  by  post,  it  must  be  mailed  early  enough  tor 
transmission  on  the  day  following  the  dishonor.  So  in  the 
cases  where  presentment  for  acceptance  is  necessary,  as  in  the 
instance  of  a  biU  payable  at  so  many  days  after  sights  or  ao- 
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to  6ome  authorities  payable  at  sight,  the  presentment 
mu0t  be  made  within  a  reasonable  period;  it  need  not  be 
made  on  the  very  day  when  the  bill  is  dated,  or  when  it 
comes  to  the  hands  of  the  holder;  but  the  bill  cannot  be 
held  for  a  single  hour  as  a  time  instrument  or  obligation.  It 
must  be  presented  as  soon  as  the  circumstances  will  reason- 
ably permit,  reference  being  had  to  the  distance  of  the  parties 
from  each  other,  to  sickness  and  other  casualties;  but  no  time 
is  allowed  for  the  convenience  of  the  person  on  whom  the  bill 
is  drawn.  The  notion  of  a  creditor  indulgence  due  to  him,  in 
respect  to  the  funds  in  his  hands,  does  not  enter  at  all  into  the 
calcnlation.  •  These  are  well-settled  rules  of  the  commercial 
law;  and  if  promissory  notes,  payable  on  demand,  in  all  eases 
fall  within  them,  there  will  very  rarely  be  any  difficulty  in 
determining  whether  such  a  note  has  been  demanded  in  due 
season  to  charge  the  indorser.  The  demand  must,  according 
to  these  rules,  be  always  made  within  a  reasonable  time,  that 
is  to  say,  as  soon  as  the  holder  can  make  it;  allowing,  for  his 
convenience,  the  next  day  after  it  comes  to  his  hands,  if  the 
parties  reside  in  the  same  town,  or  longer,  according  to  their 
distance  from  each,  and  other  circumstances  which  may  rea- 
sonably prevent  the  prompt  i)erformance  of  the  act. 

We  have  these  two  principles,  directly  antagonistic  to  each 
other,  by  one  or  the  other  of  which  questions  like  the  <me  before 
vtB  ought  to  be  determined.  We  say  this,  because  there  is  no 
intermediate  ground  to  stand  upon.  A  note  payable  on  demand 
is  either  a  continuing  security,  upon  which  a  demand  may  be 
made  in  season  at  any  time,  or  it  is  not,  and  then  a  demand 
must  be  made  immediately,  that  is  to  say,  on  the  next  day 
after  the  holder  receives  the  note,  or  within  such  additional 
time  only  as  the  circumstances  of  distance,  etc.,  may  require. 
If  we  depart  from  these  rules,  and  attempt  to  find  one  lying 
BQsnewhere  between  them,  we  are  lost  in  uncertainty,  and  the 
community  will  never  know  how  to  transact  business  of  this 
nature  in  safety.  If  we  admit  the  theory,  that  by  taking  a 
demand  note,  some  term  of  credit,  of  longer  or  shorter  duration, 
is  giv^a  to  the  maker,  but  yet  a  term  not  to  be  ascertained  by 
an  actual  presentment  and  demand,  then  a  question  forever 
arises,  What  is  that  period  of  credit?  And  this  is  a  question 
absolutely  incapable  of  solution  according  to  any  principle 
intelligible  in  itself  or  capable  of  application  to  the  dealings 
of  men.  If  we  say  that  such  a  note  is  not  in  dishonor  for  ten 
dajSy  where  the  parties  live  near  to  each  other,  and  that  i1 
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need  not  be  demanded  within  that  time,  what  reason  can  be 
given  for  saying  that  it  must  be  demanded  within  ten  months? 
It  seems  to  me  plain  that  such  obligations  are  due  immediately 
for  the  purpose  of  charging  an  indorser,  or  letting  in  a  defense 
against  an  indorsee  which  existed  between  the  original  parties, 
or  else  that  they  are  not  due  for  those  purposes  until  the  money 
is  called  for. 

Some  authority  can  be  cited  in  favor  of  both  these  oppos- 
ing principles.  As  I  have  said,  a  note  payable  on  demand, 
with  interest,  is  regarded  in  England  as  a  continuing  security, 
imposing  no  duty  of  presentment  within  any  particular  time. 
In  this  country,  one  of  the  earliest  cases  on  the  subject  which 
I  have  noticed  is  that  of  Field  v.  Nickersorij  13  Mass.  131, 
which  sustains  the  opposite  doctrine.  In  that  case,  the  nde 
was  payable  on  demand,  with  interest,  and  indorsed  by  the 
defendant  for  the  accommodation  of  the  maker.  No  demand 
was  made  until  eight  months  after  the  date  of  the  instrument. 
The  question  was,  whether  the  indorsee  was  discharged  by 
that  delay.  Chief  Justice  Parker,  in  giving  the  opinion  of  the 
court,  thought  that  such  notes  must  be  demanded  within  a 
reasonable  time,  in  the  sense  of  the  commercial  law,  that  is, 
as  soon  as  the  act  could  be  conveniently  done.  He  observed, 
in  substance,  that  such  a  note,  in  respect  to  the  duty  of  pre- 
sentment, was  like  a  draft  payable  at  sight;  and  if  he  waa 
correct  in  that  view  of  the  question,  the  conclusion  was  plain, 
because  in  regard  to  sight  drafts  the  rule  is  well  settled.  The 
holder  must  present  them  with  due  diligence,  having  no  refer- 
ence to  the  convenience  of  the  drawee. 

But  a  considerable  number  of  later  cases  might  be  referred 
to,  resting  on  less  definite  grounds,  and  tending  very  much  to 
obscure  the  general  question.  In  Martin  v.  WindaWj  2  Mason, 
241,  there  was  a  delay  of  seven  months  in  presenting  a  note 
payable  on  demand,  and  it  was  held  by  Judge  Story  that  the 
indorser  was  discharged;  but  in  holding  this,  the  doctrine  was 
not  asserted  that  immediate  diligence  must  be  exercised  in 
making  the  demand,  nor  was  it  suggested  that,  if  the  delay 
had  been  a  month  or  a  week  shorter,  the  indorser  would  not 
have  been  held.  On  the  other  hand,  the  supreme  court  of 
Massachusetts,  in  Seaver  v.  Lincolriy  21  Pick.  267,  held  that  a 
demand  made  on  the  seventh  day  after  its  date  upon  a  note 
payable  on  demand,  with  interest,  was  in  due  season  to  charge 
the  indorser.  Thr  holder  resided  eighteen  miles  from  the 
maker  and  »ix  from  tlie  inilorser;  but  there  was  no  suggestion 
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or  pretenfle  that  the  delaj  was  excused  by  any  drcomstances 
of  that  character,  or  that  it  could  be  accounted  for  at  all  by 
ony  coDvenience  or  necessity  of  the  holder.  Nor  does  the  case 
Moerti  on  the  other  hand,  that  such  securities  are  of  a  continu- 
ing charaoter,  according  to  the  doctrine  of  the  English  courts. 
In  Rar^ger  t.  Cary,  1  Met  869,  the  note  was  transferred  by 
the  payee  one  month  after  it  was  given,  and  the  court  held 
that  it  was  not  to  be  deemed  as  due  and  dishonored  so  as  to 
be  subject  to  a  defense  which  the  maker  had  against  the  origi* 
nal  holder.  In  the  following  year,  the  contrary  proposition 
was  determined  by  the  same  court,  in  reference  to  a  similar 
note  transferred  eight  months  aftei:  its  date:  American  Bank 
T.  Jenne98j  2  Id.  288.  No  reason  was  given  for  either  decision, 
except  that  in  one  case  the  time  was  only  one  month,  and  in 
the  other  eight. 

The  course  of  decision  in  our  own  state  is  not  more  satisfac- 
tory. The  earliest  case  is  that  of  Furman  v.  HaakiUj  2  Cai. 
,  where  it  appeared  that  eighteen  months  had  elapsed  be- 
the  transfer  of  the  note,  and  this  lapse  of  time  was  held 
eofficient  to  admit  a  defense  of  the  maker.  It  does  not  ap- 
pear that  the  note  was  on  interest.  In  Sice  v.  Cunningham,  1 
Cow.  397,  the  question  was,  whether  the  indorser  was  dis- 
charged  by  a  delay  of  five  months  in  demanding  payment  of 
Ibe  note  from  the  maker.  The  court  held  that  he  was  dis- 
diarged;  but  whether  a  delay  for  any  shorter  period  would 
have  the  same  effect  was  not  suggested,  nor  was  any  rule  laid 
down  for  the  determination  of  questions  of  this  character.  In 
the  latter  case  of  Weihey  v.  Andrews,  3  Hill,  582,  the  note  was 
payable  on  demand,  with  interest,  and  it  was  transferred  three 
or  four  weeks  after  its  date.  It  was  held  not  dishonored,  so  as 
to  let  in  a  defense  of  a  want  of  consideration.  In  this  case, 
the  circumstance  that  the  security  was  on  interest  seems  to 
have  been  treated  for  the  first  time  as  quite  material  to  the 
question.  Judge  Cowen  observed  that  ^'  it  would  be  contrary 
lo  the  general  course  of  business  to  demand  payment  short  of 
oome  proper  point  for  computing  interest,  such  as  a  quarter, 
half  a  year,  a  year,"  etc.;  and  he  goes  on  to  cite,  with  apparent 
apfnrobation,  the  doctrine  of  the  English  courts,  that  such 
oecurities  are  of  *a  continuing  character,  and  cannot  be  consid- 
ered as  dishonored  until  payment  is  demanded  and  refused. 
In  Vredand  v.  Hyde^  2  Hall,  429,  it  was  decided  by  the  superior 
eoort  of  the  city  of  New  York  that  such  a  note,  I  mean  one  on 
demand  with  interest,  could  be  demanded,  and  the  indorser 
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charged,  nineteen  months  after  its  date.  I  do  not  think  thai 
the  reasons  assigned  for  that  decision  were  very  carefully  con* 
sidered,  although  the  decision  itself  is  in  accordance  with  the 
conclusion  to  which  I  have  arrived  in  the  present  case. 

We  are  satisfied  that  questions  of  this  kind  ought  to  be  de- 
termined according  to  one  of  the  two  rules  which  have  been 
mentioned;  in  other  words,  that  the  demand  may  be  made  in 
due  season  at  any  time  so  as  to  charge  the  indorser,  or  else 
that  he  is 'discharged,  unless  it  be  made  with  due  diligence, 
in  the  general  sense  of  the  commercial  law.  Between  these 
alternatives,  we  are  to  select  the  one  which  will  best  harmo- 
nize with  the  language  of  the  contract  and  the  intention  of 
the  parties.  A  demand  note  may  be  payable  with  or  with- 
out interest.  If  the  security  be  not  on  interest,  it  may  be  a 
fair  exposition  of  the  contract  to  hold  that  no  time  of  credit 
is  contemplated  by  the  indorser,  and  that  the  demand  should 
be  made  as  quicldy  as  the  law  will  require  upon  a  check  or 
sight  draft.  Such  a  note,  payable  at  a  bank  where  the  maker 
keeps  his  funds,  will  perform  essentially  the  office  of  a  check, 
imposing  the  duty  of  early  presentment  in  order  to  hold  the 
collateral  parties.  Drafts  or  checks  are,  however,  almost 
universally  used  in  such  transactions.  But  whatever  may 
be  the  rule  where  the  security  is  not  on  interest,  we  think  that 
a  note  payable  on  demand,  with  interest,  is  a  continuing  se- 
curity, from  which  none  of  the  parties  are  discharged  until  it 
is  dishonored  by  an  actual  presentment  and  a  refusal  to  pay. 
The  loan  or  forbearance  of  money  may  be  for  a  definite  or  an 
indefinite  time.  If  the  parties  declare  in  the  written  instru- 
ment,  which  is  the  only  evidence  of  their  agreement,  that  the 
money  shall  be  paid  on  call,  with  interest  in  the  mean  time, 
a  productive  investment  of  the  sum  for  some  period  of  time  is 
plainly  intended.  What,  then,  is  that  period?  The  only  an- 
swer which  can  be  given  is,  that  it  is  indefinite  or  indetermi- 
nate, and  ascertainable  only  by  an  actual  call  for  the  money; 
and  if  that  be  the  meaning  of  the  principal  parties,  the  in- 
dorser  must  be  deemed  to  lend  his  name  to  the  contract  with 
the  same  intention.  The  only  rational  alternative  is,  that  the 
payee  or  holder  of  such  a  note  must  demand  its  payment  on 
the  same  day  or  the  day  after  he  receives^  it,  unless  some 
necessity  or  convenience  of  his  own  will  excuse  a  longer  delay; 
and  he  must  give  immediate  notice  of  the  refusal  to  the  in- 
dorser. But  a  demand  thus  quickly  made  would  probably,  in 
every  caee,  violate  the  actual  intention  of  the  parties,  and  il 
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ought  not,  therefiore,  to  be  required  as  a  rule  of  law  for  any 
collateral  pnipoee.  It  shoold  not  be  required  in  order  to 
charge  an  indorser,  if  the  act  would  not  be  conBistent  with  the 
fair  interpretation  of  the  principal  contract  In  short,  we  see 
no  good  reason  why  a  note  like  the  one  now  in  question  should 
not  be  construed  precisely  according  to  its  terms;  and  if  we 
follow  that  construction,  such  instruments  are  not  dishonored 
by  the  mere  effluxion  of  time  which  is  provided  for  in  their 
own  lang^uage. 

It  may  be  well  to  observe  that  the  present  question  is  not 
identical  with  the  one  which  arises  where,  after  the  transfer 
of  such  a  note,  the  maker  seeks  to  introduce  a  defense  exist- 
ing against  the  first  holder.  The  lapse  of  time,  or  the  non* 
payment  of  interest  after  the  regular  period  or  periods  for 
such  payment  have  passed,  may  be  sufficient  to  put  the  pur- 
chaser on  inquiry,  or  to  justify  a  presumption  that  the  instru- 
ment was  actually  dishonored  before  the  transfer.  It  might 
well  be  true,  in  such  a  case,  that  a  demand  had  been  actually 
made  and  notice  given  to  the  first  indorser  so  as  to  charge 
him,  while  at  the  same  time  the  maker  would  be  let  in  to  de- 
fend, if  he  had  any  defense.  Questions  of  charging  the  in- 
dorser, therefore,  and  questions  of  allowing  an  original  defense 
to  the  makers  may  depend  on  very  difierent  considerations. 

On  the  whole,  we  are  of  opinion  that,  in  the  case  before  us, 
the  indorser  was  duly  charged  by  the  actual  demand  upon 
the  maker  of  the  note  and  by  the  notice  of  his  refusal  to  pay. 
In  arriving  at  this  conclusion,  we  are  aware  that  we  go  some- 
what beyond  many  adjudged  cases,  and  that  the  decision  is 
in  conflict  with  some  of  them.  Yet  we  go  no  further  than  the 
principle  of  other  cases  fairly  leads  us;  and  we  have  the  satis- 
faction of  believing  that  the  rule  we  lay  down  is  not  only  just 
in  itself  and  tends  to  uphold  dealings  according  to  their  actual 
intention,  but  that  it  will  promote  certainty  in  a  branch  of 
the,  law  where  certainty  is  eminently  desirable. 

The  judgments  of  the  general  and  special  terms  of  the 
supreme  courts  must  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Sbldkh,  DamOy  Davies,  Mason,  and  Jambs,  JJ.,  oonouned. 

HoTT,  J.,  filed  a  dissentbg  opinion* 

Lor,  J.,  also  dissented. 

Judgment  reversed,  and  new  trial  ordeied. 
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FMmwttT  Nona  Patablb  oh  DntAinx— Kotet  pftyaUa  en  damaiKi 
dwmad  by  the  law  to  admit  a  present  debt  to  be  due  to  the  payee,  and  payable 
absolutely  and  at  all  events  whenever  and  by  whomsoever  presented  for  pay- 
nent  acoording  to  their  purport.  And  it  is  held  that  no  demand  is  neoesaary 
before  bringing  snit  upon  suoh  notes:  Taijfhr  v.  WUman,  3  Grant  Gas.  138; 
and  no  snch  demand  need  therefore  be  alleged  in  the  action,  the  bringing  of 
the  suit  itself  being  said  to  be  a  sufficient  demand:  RumbaU  v.  BalU  10  Mo<l 
18;  DtMghefty  v.  WeaUm  Bank,  13  Ga.  287;  Bumham  v.  Alien,  1  Gray,  496L 
In  WT^eeler  v.  Warner,  47  N.  Y.  620,  the  court  say,  in  this  regard,  that  upon 
enoh  a  note  "an  action  may  be  maintained  against  the  maker  without  any 
demand,  because  it  is  due.  No  demand  can  be  sued  before  due;  no  actkn 
will  lie  upon  any  claim  of  any  description  arising  upon  contract  before  it  is 
due.  To  say  that  the  suit  is  the  demand  is  to  repeat  an  unmeaning  phrase 
as  thus  used,  which  no  number  of  repetitions  can  make  sensible.  A  demand 
note  is  due  fortiiwith,  and  hence  may  be  sued  on  without  demand."  From 
this,  it  follows  that  the  statute  of  limitations  begins  to  run  from  the  making  or 
date  of  such  notes:  Norton  v.  EUam,  2  Mee.  ft  W.  461;  Preahe^  v.  WiOiamM, 
15 Mass.  103;  Newmanr.  KeUeUe,  13  Pick.  418;  Laramn  v.  Lambert,  12 N.  J.  L. 
247;  Wenman  v.  Mohawk  Inf.  Co.,  13  Wend.  267;  WTteeler  v.  Warner,  47  N.  Y. 
619;  OaJdwell  v.  Rodman,  6  Jones  L.  139;  HUl^.  Henry,  17  Ohio,  9;  Taiglor 
V.  Witman,  3  Grant  Gas.  138;  WWcb  v.  RdUneon,  3  Rich.  182.  The  principal 
case  is  reoogniaed  as  having  worked  a  great  change  concerning  the  application 
of  the  statute  of  limitations,  in  the  law  of  promissory  notes  payable  on 
demand:  Payne  v.  Staie,  39  Barb.  640;  but  that  change  is  only  i^plicable  to 
such  notes  as  are  payable  with  interest^  as  will  be  seen  below,  and  the  law 
now  is  as  it  has  always  been,  as  above  stated,  that  the  statute  of  limitations 
begins  to  run  on  notes  payable  on  demand  as  soon  as  made:  Sonde  v.  Si,  Joikn, 
16  Id.  637;  S.  O.,  23  How.  Pr.  148;  E^aenhrd  v.  IHUenbaek,  16  Hon.  26; 
dleaoander  v.  Pamn$,  3  Lans.  334,  all  citing  the  principal  case. 

Where  a  note  does  not  specify  any  day  or  time  of  payment  whatsoever,  it 
is  deemed  to  be  such  a  note  payable  on  demand,  as  much  as  if  it  contained  the 
words  "  payable  on  demand  "  on  its  face:  Oreen  v.  DrebUhie,  1  G.  Greene,  662. 
Thus  in  Collmt  v.  TroUer,  81  Mo.  275,  a  promissory  note  payable  simply  on 
the  *' first  day  of  March"  is  held  to  be  payable  on  demand.  And  a  note 
reading,  "On  demand,  the  first  of  January  next,  I  promise,"  etc,  is  payable 
presently,  and  suit  may  be  brought,  thereon  immediately  without  demand, 
the  words  "  first  of  January  next "  being  held  to  apply  to  the  interest  made 
payable  in  the  note:  BreU  v.  Ming,  1  FU.  447;  see  also  JUieon  v.  HUl, 
4  Gray,  316. 

**  In  England  it  haa  been  held,  and  such  is  the  general  current  of  anthori* 
ties,  that  a  negotiable  note  payable  on  demand  does  not  become  overdue  by 
mere  lapse  of  time,"  but  is  a  continuing  aeourity:  OdrU  v.  ^roieii,  2  Mich. 
402,  citing  Barrough  v.  White,  4  Bam.  ft  Cress.  336;  Broob  v.  MUeheii,  9 
Mee.  ft  W.  14. 

But  in  this  covntry  the  rule  is  modified,  and  the  general  doctrine  seems  to 
be  that  a  promissory  note,  payable  on  demand,  will  be  considered  overdue 
and  dishonored  unless  payment  is  in  some  manner  demanded  within  a  reason- 
able time:  Carll  v.  Brown,  2  Mich.  402;  Mndd  v.  Harper,  64  Am.  Dec.  644; 
Nevina  v.  Town,  6  Conn.  5;  Thuretom  v.  McKnown,  6  Mass.  428;  F%eld  v. 
Nickereon,  13  Id.  138;  Range  v.  Cary,  1  Met.  369;  Fwrman  v.  Haakin,  2 
Cat  868;  Ske  v.  Owwdntfiam,  1  Cow.  410;  Sa$^ord  v.  Mid^ke,  4  Jobna.  284; 
£oBee  V.  Dunkin,  7  Id.  70;  Loekwood  v.  Craufford,  18  Conn.  361. 

Fkomissofy  notes  are  not  ordinarily  payable  at  eighty  althoo^  they  may  be 
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■o.  Ji  m  nofea  is  pftjabla  at  nght^  or  at  so  many  daya  after  tight^  or  after  de- 
maiiil,  H  Mema  that  theaame  mle  prorails  which  is  applied  to  bills  ol 
•rnhange  drawn  at  or  after  sight,  which  is  tl)at  the  sight  which  the  maker 
has  at  the  tame  the  note  is  made  is  not  sufficient,  but  a  distinct  and  snbae* 
4pieai  presentment  mnst  be  made,  and  the  sight  is  considered  had  at,  and  the 
time  reckoned  from,  snoh  preoentment  or  demand:  Dixon  v.  NttUaU^  1  Cromp. 
M.  ftR.  a07;  &  C,  4  Tyrvir.  1013;  Sturdpv.  JTeMfenoN,  4  Bam.  ft  Aid.  692; 
fcttm  T.  Toomer,  7  Bam.  &  Cress.  416;  Hobnm  ▼.  Kerriaon,  2  T^umt  823;  and 
tfie  atatete  of  limitations  in  snoh  cases  oommenoes  to  nm  only  after  the 
s^t  or  demand,  or  after  the  preeeribed  period  after  demand  (es  the  case  may 
be)  has  expired:  Wenmtm  ▼.  ifoAoee  In$,  Co.,  13  Wend.  267;  Ta^  ▼.  fTt^ 
awM,  3  Grant  Gbs.  138. 

Both  as  to  notes  payable  on  demand  or  at  sight,  end  as  to  those  payable 
so  many  days  after  demand  or  si^t,  the  mle  i»  as  above  stated,  that  to 
protect  the  instruments  from  defenses  which  may  be  made  against  overdue 
paper,  and  to  preserve  recourse  against  the  indorser,  payment  must  be  de- 
aumded  within  a  reasonable  time,  and  what  that  time  ia  must  depend  upon 
the  cireumstsnoes  of  each  case.  The  holder  of  such  a  note  is  not  at  liberty 
to  keep  it  in  lus  posBOssion  for  an  unreasonable  time  without  presentment, 
end  to  lock  it  up  from  circulation.  If  he  does,  he  will  make  the  note  his 
own,  and  will  discharge  the  sntecedent  indorsers  thereon  from  all  responsi- 
bility. Bnt  if  the  note  is  kept  in  circulation,  and  not  held  by.  any  one  holder, 
throngh  whose  hands  it  passes,  an  unreasonable  time,  it  seems  difficult  to  as- 
sign any  particular  time  in  which  it  ought  to  be  presented  to  the  maker,  so 
that  the  time  of  payment  should  begin  to  run  thereon:  MvUnumr,  D^EguiMt, 
2  H.  Black.  665;  Memth  v.  RawcUm,  9  Bing.  410;  Chup^  v.  Harden,  2  Marsh. 
484;  a  C,  7Taunt.  159;  MtOBei v. BadaHaaen,  9  Moo.  P.  C.  46;  Fiyy,  HiU, 
7  TnaxL  397;  Chartered  M,  Ba$ik  v.  Dkketm,  L.  R.  3  P.  C.  674;  Loekwood  ▼. 
Chmtfbrd,  18  Conn.  361;  Ooodwin  v.  DaoenpoH,  47  Me.  112;  Jhbineon  v.  Ames, 
20  Johns.  146;  Oawtm  v.  Jaekaom,  Id.  176;  Ilerrkk  v.  Woobfertan,  41  N.  Y. 
587.  This  rule  may  sometimes  be  limited  in  its  application  to  particular 
pit  sees  of  cases  resulting  from  the  common  course  of  business  or  the  circula- 
tion of  partieulsr  classes  of  notes,  such  as  those  of  banks,  but  these  classes 
are  all  governed  by  particular  usage:  See  Story  on  Promissory  Notes,  7th  ecL, 
see.  206,  pp.  284,  285,  notes. 

What  is  a  reasonable  time,  as  already  stated,  is  a  question  to  bo  deter- 
mined in  eaeh  case.  And  there  seems  to  be  no  particular  uniform>i(y  iu  the 
deeisioiia.  A  delay  of  eighteen  months  before  miUdng  demand  wat.  neld  uu- 
leaeooable:  Furman  v.  Hastm,  2  Cai  368;  likewise  where  the  dela)  was  only 
for  a  period  of  two  and  one  half  months:  Steeeiu  v.  Bruce,  21  Pick  139;  but 
the  same  period  was  held  not  to  be  unreasonable  in  Lotee  v.  Dunkki,  7  Johns. 
70;  and  in  Sa^ford  v.  Mtddea,  4  Id.  224,  ^ve  months  was  held  not  unreason* 
able;  and  likewise  as  to  periods  of  thirty  days:  Bange  v.  Cary,  i  Met.  369; 
sad  twenty-four  days:  Carll  v.  Brown,  2  Mich.  401;  but  in  Kepy  /.  Fenater' 
mocker,  24  CaL  331,  two  weeks  was  held  to  discharge  the  iudoif  ar.  As  to 
what  delay  will  discharge  the  indorser,  see  further  the  cases  cited  below. 

When  demand  notes  have  been  given  for  loans,  i  e.,  acoommodjhtion  notes, 
it  wonld  seem  natural  that  they  are  intended  as  continuing  securitiea,  and 
tmmediata  presentment  not  necessary  to  charge  the  indorser:  Vreeland  v. 
Rfde,  2  EUl,  429;  1  Daniel  on  Negotiable  Instruments,  seo.  607,  though  the 
contrary  has  been  held;  Perrp  v.  Oreen,  4  Harr.  61.  Where  a  demand  was 
Bot  made  for  twenty* one  months,  it  was  considered  sufficient  in  such  a  case: 
Vrnkmd  v.  ffpde,  2  Halt  429.    But  in  8ie$  v.  Ommdngham,  I  Cow.  h97,  a 
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delay  ol  fi^e  mnrnthi^  all  tiie  partiaa  rMiding  in  the  aaine  plaofl^  waa  held  to 
diflchaxga  the  indofser;  and  ao  aeven  moatha'  delay  waa  held  fatal:  Martim  t. 
Wimhm,  2  Maaoo,  241,  althofogh  the  maker  had  told  the  aeeonimod*tw»  ib- 
doner  that  the  note  would  not  he  demanded  immediately:  FhU  t.  Skienotk, 
18  Maaa.  131. 

Notes  PetpaNa  on  Demand,  wUh  /nfereiC.— Ckmoenuiig  notea  payable  on  de- 
mand with  intereat^  there  ia  quite  a  oonflict  of  the  aathoritieav  and  partiealazly 
aa  to  the  aatiiority  of  the  prineipal  oaae^  and  aa  to  what  ia  decided  therein. 
Ihe  principal  caae  will  be  eonaidered  aeparately  below. 

In  Brooke  y.  MUOiett,  9  Mee.  ft  W.  16^  the  doctrine  generally  eataUiahed  by 
the  Tg"gi'>^  oaaea  waa  followed,  and  it  wae  held  that  notea  on  demand, 
whether  with  or  without  interest,  are  taken  aa  oontiniiing  aeenritiea,  the  court 
aaying;  "If  a  promiaaory  note  payable  on  demand  ia^  after  a  certain  tum^ 
to  be  treated  aa  overdue,  although  payment  haa  not  been  demanded,  it  ia  no 
lonffer  a  negotiable  inatroment.  Bat  a  promiaaory  note,  payable  on  demand, 
ia  intended  to  be  a  continuing  aecarity.  It  ia  quite  nnlike  tiie  caae  of  a 
check,  which  ia  intended  to  be  preeented  speedily. "  The  drcamstanoe  that 
the  note  bore  intereat  did  not  control  or  affect  the  dedaion  of  the  coort;  8ee^ 
to  theaame  effect,  Boromgh  ▼.  JVkUe,  4  Barn,  ft  Creaa.  226;  Oaeoo^ne  ▼.  Smith, 
1  MyL  ft  K.  d3& 

In  the  United  Statea  it  ia  held  that  the  general  rule,  that  demand  notea 
must  bo  preeented  within  a  reaeonable  time,  will  apply  aa  well  to  dfimand 
notea  which  do  bear  intereat  aa  to  those  which  do  not. 

The  matter  of  intereat  wae  held  to  be  a  motor  in  conaidering  what  ia  a 
reaaonable  time,  ao  aa  to  preaenre  notea  from  defenaea  which  could  be  made 
against  oyerdne  paper.  Thna  in  New  York,  where  anch  a  note  waa  trane* 
ferred  three  or  four  weeka  after  date,  it  waa  aaid  that  "  it  would  be  ccntraiy 
to  the  general  coone  of  bnainess  to  demand  payment,  abort  of  aome  proper 
point  for  oompating  interest,  each  aa  a  quarter,  half  a  year,  a  year,"  etc., 
and  it  waa  held  that  the  note  was  not  overdue  ao  aa  to  admit  a  plea  of  want 
of  conaideration:  Wethey  v.  Andreum,  3  Hill,  582.  But  in  HerrkJb  ▼.  fTool- 
verton,  41  N.  Y.  681,  where  the  note,  pajrable  on  demand,  with  interest^  waa 
tranaferred  nearly  three  montha  after  date,  the  partiea  having  their  plaoea  of 
busineaa  in  the  aame  atreet  in  the  aame  city,  it  waa  held  overdue,  ao  aa  to 
admit  equities;  and  in  another  caae,  a  similar  note  tranaferred  two  and  a 
half  montha  after  date  waa  held  open  to  the  defenae  of  part  payment  before 
transfer:  Loeee  ▼.  Durtin,  7  Johns.  70;  and  in  Rhodee  y.  Seipnmur,  36  Gonn. 
6,  a  note  waa  held  overdue^  at  the  time  of  indoraement^  ten  TOmntlm  after 
date. 

And  the  aame  diveraity  exiata  in  the  deciaiona  cooceinittg  roaaonablo  time 
for  demand  on  auch  notea  in  order  to  charge  the  indoraer:  See  on  thia  heed 
the  discuasion  of  the  principal  caae,  poeL  In  Theiiman  v,  Omble,  32  La.  Ann. 
260,  S.  C,  36  Am.  Rep.  267,  where  the  principal  caae  ia  diaapproved,  it  ia 
held  that  a  demand  note,  Aongh  bearing  intereat^  must  be  proteeted  and 
notice  given  within  a  reaaonable  time,  in  order  to  hold  the  indoraer;  and  a 
demand  after  the  Upae  of  four  yeara  wae  held  too  late^  notwithstanding  the 
note  waa  indorsed  for  accommodation.  In  ^100  y.  OmmSngkam,  1  Cow.  397, 
€ve  and  one  half  montha'  delay  waa  held  to  diachaige  the  indoraer;  ao^  ai 
Martm  ^.  Window,  2  Mason,  241,  where  the  delay  waa  for  a  period  of  aeven 
montha;  and  likewiae  where  the  delay  waa  for  eight  montha:  Field  y.  Nwdoet' 
eon,  13  Maaa.  131;  but  on  the  other  hand,  in  the  principal  caae  where  the  d» 
lay  waa  for  a  period  of  three  yeara,  the  indoraer  waa  atiU  held  liable;  ao  in 
Vreekmd  y.  ifyde,  2  Hall,  420,  tiie  indoner  waa  held  not  diaeharged 
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the  note  wm  preasnted  tirantj-one  monflui  after  date;  Imt  in  Maandraeetti 
eooeidetatioa  aeeme  to  have  been  paid  to  the  fact  that  the  note  bore  in- 
the  court  merely  oonaidering  what  would  be  a  reaaooaUe  time.  Seven 
jUya*  delay  aeema  to  hare  been  oonaidered  qnite  a  delay,  though  held  not  too 
leaser  Y.  Irjftooia,  21  Pick.  267. 
Daniel  aayi  that  "where theaeqnestioiia  remain  undetermined,  theanthori- 
are  ao  much  at  war  that  it  would  be  difficult  to  predict  what  rule  would 
<Mwnmend  itaelf  to  the  court.  It  aeema  to  ua  that  where  the  note  waa  in* 
doraed  at  the  time  of  making,  and  whether  it  bore  intereat  or  not,  it  ahonld 
be  regarded  aa  a  continning  aecority,  and  would  not  be  oYerdue  in  the  handa 
ef  the  payee,  either  ao  aa  to  open  equifciea  or  to  diBoharge  the  indoraer,  until 
fuymmat  waa  demanded  and  refoaed.  But  when  tranaf erred  by  indoraementi 
it  would  beoome  by  the  very  act  of  indoraement  a  draft  by  the  indoraer 
vpon  the  maker;  and  the  indocaee  holding  it  ahonld  regard  it^  aa  it  ia  in  faot^ 
ft  dwmand  through  him  for  the  amount  due  the  indoraer;  and  it  ahould  there- 
tee  be  praeented  immediately: "  1  Daniel  on  Kegotiable  Inatnunenta,  3d  ed., 

•M.  6ia 

HiMefioMOica.— In  MeMtiUm  ▼.  Mqfert^,  24  Hun,  864^  the  court  aay  thai 
the  atatate  of  limitationa  mna  from  the  making  and  deUvary  of  a  note  pay- 
able on  demand  with  intereat^  where  the  note  ia  non-negotiable^  diatinguiah- 
h^the  princ^al  caae. 

Where  a  note  waa  made  payable  '*  on  demand  after  date  "  at  a  bank,  with 
IntBraat  "after  maturity, "  and  waa  indoraed  and  tranaferred  by  the  payee  on 
the  day  of  tta  date^  it  waa  held  that  it  muat  bo  preaented  forpayment^  aa  the 
partiea  evidently  ao  intended,  and  a  delay  of  over  forty  montha  waa  held  to 
diaeharge  the  indoraer:  Orim  v.  Siarboeathert  88  N.  T.  339,  citing  theprind- 

Notiee  of  diahonor  of  an  indoraed  note  payable  on  demand,  where  neoea* 
aaiy,  muat  be  given  in  the  aame  manner  aa  of  billa*  and  notea  payable  at  a 
fixed  day:  LodsmofA  ▼.  OroH^ord^  18  Coon.  361. 

Tht  PrinapoX  Csm.— In  Scoml  v.  Scaoil,  46  Barb.  523,  S.  O.  30  How.  Pr. 
864,  Poyae T.  G^mimer, 29 N.  T.  172,  Coniiuadiai B<mk  Y.BrambaO,  lOBoew. 
W7,  and  Pardes  v.  iU,  67  Barb.  408,  it  ia  held  that  a  note  on  demand  with 
intereat  ia  not  due  until  demand,  and  ia  a  oantinning  aecurity;  and  theae 
mlinga  are  atrictly  on  the  authority  of  the  principal  caae.  In  the  caae  of 
Pa^fwe  ▼•  QcBufiwer,  mtjpra^  the  counael  raiaed  the  point  that  the  rule  that  the 
note  would  be  oonaidered  a  continuing  aecurity  would  apply  only  aa  between 
faftdoreera  and  holden,  and  not  to  the  maker.  The  court  aaid  that  the  rule  laid 
down  in  the  prindpal  caae,  that  a  demand  note  with  intereat  is  a  continuing 
•eeority*  applied  aa  well  to  a  maker  aa  to  an  indoraer,  and  that  the  principal 
caae  aodeddad.  It  aaid,  further,  that  the  prindpal  caae  worked  a  great  change 
fa&  the  law  of  promiaaory  notea  payable  on  demand  with  intereat^  and  alao  that 
it  left  the  law  in  inoooTeDient uncertainty:  Herrick  t.  fToQlnerton,  42  Barb.  52. 
While  thia  ia  true,  the  change  effected  ia  miaapprehended,  and  ia  not  aa  above 
atatad.  In  HerridiT.  Wookferton,  41  N.  Y.  687,  the  courts  in  reference  to  the 
conflict  ol  opinion  aa  to  what  waa  decided  in  the  prindpal  case,  aaya:  "  It  is 
donbtleaa  true  that  thia  oourt  held,  in  that  caae  {MeniU  v.  TocM,  23  K.  Y. 
tt>,  that  a  promiaaoiy  note,  payable  on  demand,  with  intereat^  ia  a  continu- 
ing aecurity;  that  the  indoraer  remaina  liable  until  an  actual  demand  of 
payment;  and  that  the  holder,  aa  between  him  and  the  indoraer,  ia  not 
ebargeaMe  with  neglect  for  omitting  to  make  auch  demand  within  any  par- 
tieaJar  time;  and  whether  the  reaaoning  upon  which  the  dedaion  waa  baaed 
ha  eanraet  or  ae^  aooh  ia  the  dedaion  of  thia  oourt.    It»  however,  only  do- 
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ddei  what  the  law  is  betwoen  holder  and  mdoner;  and  the  chief  jndgei.  in 
hie  opinion,  dieoriminatee  between  that  case  and  each  as  the  one  before  nst 
end  says:  '  It  may  be  well  to  observe  that  the  present  qnestian  is  not  identi- 
oil  witii  the  one  which  arises  when,  after  the  transfer  of  soch  a  note,  the 
maker  seeks  to  introduce  a  defense  existing  against  the  first  holder.  The 
lapse  of  time,  or  the  non-payment  of  interest  after  the  regular  period  or 
periods  for  snch  payment  hare  passed,  may  be  snfficient  to  pnt  the  porch  assr 
on  inquiry  or  to  justify  a  presumption  that  the  instrument  was  aetnany  dis- 
honored before  the  transfer.  It  might  well  be  true,  in  such  a  case,  that  a  de- 
mand had  been  actually  made  and  notice  given  to  the  first  indorser,  so  ss  to 
charge  him,  while  at  the  same  time  the  maker  would  be  let  in  to  defend,  if 
he  had  any  defense.  Questions  of  charging  the  indorser,  therefore,  and  ques- 
tions of  allowing  an  original  defense  to  the  maker,  may  depend  on  very  dif- 
ferent consideratioDs: '"  See  also  MUU  ▼.  ffieh,  12  Jones  ft  S.  530. 

And  in  Wheder  ▼.  Warner,  47  N.  T.  520^  alio  considering  the  principal 
case,  the  court  say:  "The  decision  in  Merritt  t.  Todd,  23  N.  T.  28,  seems  to 
have  caused  some  disturbance  in  the  law  as  to  the  right  of  parties  upon  de- 
mand notes.  That  case  simply  decided  that  an  indorser  on  such  a  note  bear- 
ing interest  was  not  dischai^ed,  though  no  demand  was  made  upon  the  maker 
until  some  three  and  a  half  years  after  the  making  of  the  note.  Thai  as 
between  holder  and  indorser,  such  a  note  was  not  due  untQ  demand  made. 
This  rule,  by  the  decision  itself,  was  confined  to  that  particular  case,  and 
did  not  apply,  nor  was  it  claimed  to  apply,  to  the  rights  of  holders  of  such 
paper  as  against  the  maker.  We  are  not  dispoeed  to  extend  the  rule  there 
laid  down.  There  is  no  divided  opinion  here  or  in  England  that  upon  snob 
a  note,  with  or  without  interest,  an  action  may  be  maintained  against  the 
maker  without  any  demand  because  it  is  due.  No  demand  can  be  sued  be- 
fore due;  no  action  will  be  upon  any  claim  of  any  description  arising  upon 
contract  before  it  is  due.  To  say  that  the  suit  is  the  demand  is  to  repeat 
an  unmeaning  phrase  as  thus  used,  which  no  number  of  repetitiona  can 
make  sensible.  A  demand  note  is  due  forthwith,  and  hence  may  be  sued 
without  demand,  nor  until  this  decision  of  Merritt  ▼.  Todd  has  there  been  any 
difference  of  opinion  as  to  the  time  when  such  a  note  is  barred  by  the  statute. 
But  that  decision  does  not  settle  this  question.  There  is  really  no  reason  why 
the  statute  should  not  run,  and  that  it  does  run,  both  here  and  in  WnglMi<^^ 
b  settled  beyond  all  doubt.  If  Merritt  v.  Todd,  in  its  reasoning,  can  be  re- 
garded as  impugning  this  doctrine,  it  has  been  distinctly  decided  again  in 
this  court  since  that  decision  in  Uowland  v.  Edmonda,  24  N.  T.  307.*' 

In  Hirst  v.  Brooke,  50  Barb.  337,  the  court,  construing  the  principal  case, 
say  that  the  most  sensible  construction  of  the  case  is  that  a  note  payable  oo 
demand  with  interest,  may  be  protested  at  any  time  within  the  statutory 
period  (in  New  York,  six  months)  after  its  date,  so  as  to  charge  the  indorser 
if  the  maker  neglects  to  pay  it  on  demand,  but  it  would  be  unreasonable  te 
construe  the  holding  in  that  case  to  be  that  the  indorser  could  be  made  liable 
to  pay  such  note  by  protesting  it  more  than  six  years  after  date,  when  an 
action  against  the  maker  would  be  barred  by  the  statute  of  limitations. 

In  Pardee  v.  Fish,  60  N.  T.  271,  it  is  said  that  if  the  instrument  in  qnestioD 
can  be  regarded  as  a  negotiable  promissory  note,  the  indorser  remains  liable 
until  demand,  and  the  holder  is  not  chargeable  with  negligenoe  for  omitliiig 
to  make  such  demand  within  any  particular  time. 

Statutes. — ^In  many  states,  on  account  of  the  contrariety  of  the  Tiews  of 
courts,  statutes  have  been  passed  fixing  the  time  of  maturity  of  notes  payable 
on  demand,  and  this  obviates  the  necessity  in  many  states  of  Judicial  invusti 
gation  of  the  subject. 
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Wicma  n  Ouiltt  ow  Pibjurt  Who  Tbbtzfzxs  Falbelt  io  'hijamaiAL 
Fact,  although  he  was  not  competent  aa  a  witneis  in  the  oaae^  or  to 
prore  the  partiealar  fact  oonoeming  which  he  teetifled.  So  held,  in  an 
action  lor  divorce,  on  the  gronnd  of  adnlteiyy  where  the  hmhand,  hi» 
wife  having  borne  »  child,  testified  falsely  that  he  had  had  no  eesnal 
intefoonree  with  her  dnring  their  marriage. 

Is  Aosnni  Birwsnr  Husband  ahd  Wm,  xithxb  Pabtt  xb  CkmrmrEar 
Wmnns  against  the  other,  in  general,  nnder  the  Kew  York  law  of  1867, 
though  inadmissible  to  prove  the  partionlar  fact  of  non-interooorse. 

to  tnacnan  ov  HmBAUB  vob  Pbbjitbt,  Aim  DrvoBOi,  Wm  n  Coxpb- 
Wmnns  to  prove  that  she  has  had  no  sexual  intercourse  with  any 


Ihdictmjbht  iat  peijuiy,  charging  that  the  accuaedy  in  an 
action  against  his  wife  for  divorce,  had  falsely  ewom,  as  a  wit- 
neas  in  his  own  behalf,  that  he  had  never,  since  his  marriage^ 
had  sexnal  intercourse  with  her.  It  was  proved  on  the  trial 
that  the  wife  was  delivered  of  a  child  about  a  year  after  the 
marriage,  and  before  the  divorce.  The  record  in  the  divorce 
suit  was  introdaced,  and  it  was  shown  thereby  that  the  hus- 
band had  been  granted  a  divorce  on  the  ground  of  adultery  of 
the  wife.  The  prosecution  on  the  trial  called  the  wife,  and 
against  the  objection  of  the  defendant,  was  permitted  to  ask 
her  whether  she  had  ever  had  sexual  intercourse  with  any 
other  person  than  her  husband,  to  which  question  she  answered 
in  the  negative.  The  remaining  facts  appear  in  the  opinion. 
The  defendant  was  convicted,  and  he  appealed. 

John  L.  Taleottj  for  the  plaintiff  in  error. 
Freeman  J.  FUhian^  for  the  defendants  in  error. 

By  Gourty  Jamss,  J.  The  biU  of  exceptions  in  this  case  pre- 
sents but  two  questions  for  review.  The  first  is  the  prisoner's 
objection  to  proving  what  he  testified  to  on  the  hearing  before 
the  referee  in  the  divorce  suit;  and  the  second,  his  objection 
to  a  question  put  to  his  wife,  a  witness  after  divorce,  on  behalf 
of  the  people.    Both  were  overruled. 

The  first  exception  was  placed  upon  two  grounds:  1.  That 
the  prisoner  was  not  a  competent  witness  in  the  action,  and 
anything  he  might  swear  to  therein  was  not  material  or  ad- 
misaible,  and  that  penury  could  not  be  assigned  thereon;  2. 
That  the  testimony  was  immaterial. 

The  statutes  declare  that  ''every  person  who  shall  willfully 
and  conrupily  swear,  testify,  or  aflOrm  falsely  to  any  material 
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matter,  upon  any  oath|  affirmation,  or  declaration,  legally  ad- 
ministered in  any  matter,  cause,  or  proceeding,  depending  in 
any  court  of  law  or  equity,  or  before  any  officer  thereof,  shall, 
upon  conviction,  be  adjudged  guilty  of  perjury:  ^  2  R.  S.  681. 
The  testimony  offered  to  be  proved  was  given  before  an  officer 
of  the  court  in  a  proceeding  in  an  action,  and  was  a  fiict  tend- 
ing directly  to  establish  the  main  issue  submitted  to  the  ref- 
eree, and  tiierefore  materiaL 

As  to  the  competency  of  a  plaintiff  as  a  witness  in  his  own 
behalf,  in  an  action  for  a  divorce,  before  the  amendments  to 
the  code  in  1857,  the  law  was  well  settled  and  understood. 
Since  then  there  has  been  considerable  conflict  of  opinion 
among  the  profession,  and  some  on  the  bench.  Although  no 
case  has  yet  been  decided  holding  that,  in  an  action  between 
husband  and  wife,  the  parties  were  competent  witnesses,  it  has 
been  decided  by  Ihe  supreme  court  that  where  a  husband  and 
wife  were  co-defendants,  they  could  be  witnesses  in  fiieir  own 
behalf:  Marsh  v.  Potter^  30  Barb.  606.  The  hearing  in  the 
divorce  suit  before  the  referee  was  after  the  amendments  to 
the  code  in  1857,  and  that  act,  as  thus  amended  (Code,  sec 
899),  entirely  changed  the  rule  of  law  as  it  formerly  exiBted 
in  the  admission  of  parties  as  witnesses.  This  statute  is  very 
broad  and  comprehensive.  It  says:  '^A  party  to  an  action 
may  be  examined  as  a  witness,  the  same  as  any  other  witness;  ** 
thus  placing  parties  upon  the  same  footing  as  other  witnesses. 
No  limitation,  qualification,  or  restriction,  is  imposed  by  the 
law-making  power,  and  the  courts  should  refrain  from  impos- 
ing any  unless  required  to  do  so  by  public  policy.  For  the 
reasons  advanced  in  Marsh  v.  Potter^  30  Barb.  506, 1  am  of 
opinion  that  the  code  covers  this  case,  and  that  the  prisoner 
was  a  competent  witness  in  his  own  behalf  in  the  action  for 
a  divorce. 

In  thus  holding,  it  does  not  follow  that  the  evidence  given 
on  the  hearing  was  admissible.  On  the  contrary,  I  am  clearly 
of  the  opinion  that  it  was  not.  A  rule  of  law  intervenes  to 
prevent  it.  It  is  well  settled  that  neither  husband  nor  wVe 
are  competent  to  prove  non-access  during  wedlock,  whatever 
may  be  the  form  of  legal  proceedings,  or  whoever  may  be  the 
parties  thereto:  King  v.  Book^  1  Wils.  840;  King  y.  J>ufe,  8 
East,  203;  King  v.  Kea,  11  Id.  132;  Qu^  v.  Mansfidd^  1 
Q.  B.  444;  King  v.  Sourton^  6  Ad.  A  Bl.  180.  This  rule  was 
established  independently  of  any  possible  motives  of  interest 
in  the  particular  case,  upon  principles  of  public  policy  and 
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decency:  Ooodrigki  v.  MosSj  Cowp.  594;  and  it  has  not  been, 
and  was  not  intended  to  be,  changed  or  affected  by  the  code. 

Although  the  testimony  inquired  after  was  clearly  incom- 
petent and  inadmissible  in  the  action  in  which  it  was  given, 
Btill  its  admission  did  not  render  it  immaterial.  The  referee 
erred  in  receiving  it;  bnt  that  error  did  not  destroy  its  mate- 
riality. Were  it  false,  perjury  could  be  predicated  upon  it. 
It  was  held  in  Van  Steeribergh  v.  KortZj  10  Johns.  167,  that  a 
party  erroneously  sworn  in  his  own  behalf  might  be  guilty  of 
perjury,  esi)ecially  where  the  proceedings  remained  unreversed ; 
and  the  doctrine  of  that  case  was  approved  in  Pratt  v.  Price^ 
11  Wend.  128. 

The  second  exception  is  to  the  decision  of  the  court  over- 
ruling the  objection  to  the  following  question  put  to  the  di- 
vorced wife,  viz.:  "  Have  you  ever  had  sexual  intercourse  with 
any  person  other  than  your  husband? "  The  objection  was 
not  to  the  form  of  the  question,  and  therefore  the  simple 
proposition  is,  whether  the  objection  was  properly  overruled. 
There  is  no  principle  in  the  law,  and  no  adjudged  case,  which 
would  authorize  the  exclusion  of  the  testimony  called  for  by 
that  question.  On  the  contrary,  it  has  been  adjudged  that  a 
witness,  situated  precisely  as  this  witness  was,  in  an  action  of 
crim,  c(m,y  was  competent,  and  such  testimony  admissible:  Rat- 
diffe  V.  WaJLes,  1  Hill  (N.  Y),  63;  Babcocl  v.  Booth,  2  Id.  186  [38 
Am.  Dec.  578].  As  the  witness  had  been  divorced,  the  objec- 
tion rested  on  the  fact  that  she  had  been  the  wife  of  the  pris- 
oner, and  therefore  incompetent  to  testify  to  anything  that  had 
occurred,  even  her  own  criminal  act,  during  coverture.  The 
proposition  is,  no  doubt,  fully  established  by  the  authorities, 
that  even  after  the  dissolution  of  the  marriage  contract,  the 
husband  and  wife  are  not,  in  general,  admissible  to  testify 
against  each  other  as  to  any  matter  which  occurred  during 
the  existence  of  that  relation:  Monroe  v.  Twideton,  Peake's 
Add.  Gas.  219;  Doher  v.  Hosier^  Ry.  &  M.  198;  Barnes  v. 
CaTnaek,  1  Barb.  392;  State  v,  Phelps,  2  Tyler,  374;  1  Greenl. 
Ev.,  sees.  337,  338.  In  1  Phillips's  Evidence,  83,  the  reason 
of  the  rule  is  thus  stated:  '^This,"  as  Lord  EUenborough  has 
said, ''  is  on  the  ground  that  the  confidence  which  subsisted 
between  them  at  the  time  shall  not  be  violated  in  consequence 
of  any  future  separation."  The  general  rule  that  the  husband 
and  wife  will  not  be  permitted  to  testify  as  to  what  occurred 
during  the  marriage  relation,  even  after  the  marriage  contract 
IB  dissolved,  is  no  doubt  a  wise  and  salutary  rule.    Its  object 
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Ib,  that  the  moet  entire  confidence  may  exist  between  them, 
and  that  there  may  be  no  apprehension  that  such  confidence 
can  at  any  time,  or  in  any  event,  be  violated,  so  far,  at  least, 
as  regards  any  testimony  or  disclosure  in  a  court  of  justice. 

But  the  question  now  under  consideration  comes  neither 
within  the  rule  nor  the  principle  of  the  rule.  The  witness  was 
not  called  upon  to  betray  any  trust  or  confidence  which  the 
husband  had  reposed  in  her  during  coverture;  nor  did  the  fact 
which  she  was  ofiered  to  prove  come  to  her  knowledge  in  con- 
sequence of  the  marriage  relation.  It  called  for  acts  inde- 
pendent of  and  outside  her  coverture.  There  is  nothing,  there- 
fore, in  the  rule  of  law  on  this  subject  which  would  warrant 
the  exclusion  of  her  testimony  in  the  present  case. 

In  bastardy  cases,  where  the  mother  is  a  married  woman,  it 
has  been  uniformly  held  that  the  wife  was  not  a  competent 
witness  to  prove  the  non-access  of  the  husband;  althougli, 
from  the  necessity  of  the  thing,  she  has  been  constantly  ad- 
mitted to  prove  the  criminal  intercourse  by  which  the  child 
was  begotten:  Ratcliffe  v.  WaieBy  1  Hill  (N.  Y.),  63,  and  other 
cases  there  cited. 

But  the  principles  laid  down  in  the  bastardy  cases,  and 
upon  which  the  counsel  for  the  prisoner  seemed  to  rely,  have 
no  application  to  the  question  now  under  consideration. 

Neither  of  the  exceptions  to  the  admission  of  evidence  were 
well  taken;  and  the  judgment  should  be  affirmed. 

The  court  did  not  pass  upon  the  question  of  the  competency 
of  husband  and  wife  as  witnesses  against  each  other  generally. 
in  a  suit  between  them. 

All  the  judges  concurred  in  other  respects. 
Judgment  affirmed. 

COUPSTKNCT   OF    HUSBAXD  OR  WiFB  AS  WITNESS  FOE  OB    AOABTBT   TSM 

Other:  See  Dkherman  v.  Oravea,  63  Am.  Dec.  41,  and  note  citing  other  caaee 
43.  In  an  action  in  which  the  husband  and  wife  are  joined  as  parties,  the 
hasband  is  a  competent  witness  on  behalf  of  the  wife:  BhnUoUl  v.  Patltrmm^ 
67  N.  Y.  47.  In  an  action  between  the  husband  and  ¥rife,  the  wife  may  tes- 
tify in  her  own  behalf:  Rtvenburyh  v.  Hivenlmtyh,  47  Barb.  423.  A  married 
woman  is  competent  to  prove  any  fact  which  she  did  not  learn  from  her  hui- 
band,  in  actions  between  third  parties:  Keaior  v.  Dimmidk,  46  Id.  163;  and  is 
a  competent  witness  on  behalf  of  her  children  to  prove  the  fact  of  marriage 
with  her  husband:  Christy  v.  Clarbe,  45  Id.  638.  As  a  matter  of  publio  policy, 
confidential  communications  between  husband  and  wife,  during  marriage,  art 
protected  from  disclosure:  Aihen  ▼.  Baufnann,  17  Abb.  Ft.  30^  note;  Van  Ttijfl 
r.  Van  Tuyl,  8  Abb.  Pr.,  N.  S.,  9;  S.  C,  67  Barb.  239.    In  an  action  for 
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for  cnminal  oonversation,  by  a  hosbaad  who  has  obtained  a  diYoroe 
from  his  wife  for  adultery  with  the  defendant,  the  wife  is  oompetent  to  prore 
criminal  intercourse:  Caiyenier  y.  WJdU,  46  Id.  292.     All  of  the  abors 
eitd  the  prinoipel  case. 


Nichols  v.  Michael. 

[2S  Nbw  Tobx,  364.] 

Obtadikd  oh  Crxdr,  with  Preookckited  Desxgn  on  Part  of 
PoaoHASiB  to  cheat  and  defrand  vendor  oat  of  the  same,  may,  npon 
disooYcry  of  the  fraad  by  the  vendor,  be  retaken,  and  the  contract  avoided, 
uilesB  the  property  has  passed  to  the  possession  of  a  bonajlde  holder  for 
value. 

Tinms,  TO  Whom  VkNDES  has  Given  hjs  Neootiablb  Promissort  Notb 
for  goods,  is  not  Dound  to  tender  snch  note  at  the  time  of  rescinding  the 
contract;  it  is  sufficient  if  he  produce  it  upon  the  trial,  and  deliver  it 
into  the  cnstody  of  the  court. 

WmAmuuan  Rxprkssntations,  to  Avoid  Sale,  need  not  be  snch  as  would 
sustain  an  indictment  for  obtaining  goods  under  false  pretenses. 

FBAVIN7LKNT  VbNDXB  07  GoODS  AND  HIS  ASSIGNEE  THEREOF  for  benefit  of 

creditors  are  liable  to  a  joint  action  l)y  the  vendor  to  recover  posseasion. 

AcnoM  to  recover  poBsession  of  certain  goods.  Plaintiff 
alleged  that  one  Pinner  had  purchased  goods  of  him  on  credit, 
representing  that  he  was  solvent,  and  giving  his  notes  for  the 
price  at  foar  and  six  months;  that  such  representations  were 
fraudulent,  and  that  Pinner  was  insolvent  at  the  time,  and 
did  actually,  within  four  months  afterwards,  make  an  assign* 
ment  for  the  benefit  of  his  creditors,  and  that  the  goods  so 
obtained  were  in  the  hands  of  the  assignee  Michael.  The 
court,  besides  the  charge  mentioned  in  the  opinion,  charged 
the  jury  as  follows:  ^'  If  Pinner  was  insolvent,  and  concealed 
the  fact  of  his  insolvency  with  the  design  of  procuring  the 
goods  and  not  paying  for  them,  it  was  a  fraud  which  rendered 
the  sale  void  if  the  plaintiffs  so  chose  to  regard  it.  ...  .  The 
|ioint  of  inquiry  in  such  case  is,  whether  there  was  a  precon- 
ceived design  not  to  pay  for  the  goods;  that  inquiry  the  jury 
must  solve,  taking  into  consideration  the  concealment  and  all 
the  attendant  and  subsequent  circumstances  admitted  in  evi* 

dence,  which  may  serve  to  throw  light  upon  it If  the 

jury  find  no  other  fraud  in  the  case  than  the  omission  of  Pin- 
ner to  disclose  his  insolvency,  it  will  not  be  sufficient  to  avoid 

the  sale A  concealment  on  the  part  of  the  purchaser  of 

his  state  of  insolvency,  known  to  himself  at  the  time,  accom- 
panied by  a  preconceived  design  not  to  pay  for  the  goods  pur* 
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rule  was  that  detinue  would  lie  wherever  the  defendant  had  been 
in  possession,  whether  he  retained  it,  or  had  wrongfully  parted 
with  it."  In  this  state,  the  action  of  detinue  was  abolished  by 
the  revised  statutes,  and  that  of  replevin  extended  so  as  to 
serve  all  the  purposes  of  both  actions,  and  under  that  statute 
the  action  of  replevin  would  lie,  although  the  defendant  had 
parted  with  the  property:  2  R.  S.  522,  sees.  11,  19;  Snow  v. 
Roy,  22  Wend.  602. 

The  second  chapter  of  title  7,  part  2,  of  the  code,  sections  206, 
207,  etc.,  entitled  "  Claim  and  delivery  of  personal  property," 
is  a  substitute  for  the  action  of  replevin,  as  given  by  the  revised 
statutes,  and  such  an  action  may  now  be  brought  in  all  the  cases 
where  replevin  would  formerly  lie.  Some  conflict  has  existed 
in  the  courts  on  the  question,  whether  an  action  under  the 
code  could  be  maintained,  to  recover  the  possession  of  per- 
sonal property  when  the  defendant  had  not  the  possession 
either  in  law  or  fact  at  its  commencement.  It  was  held  in 
Roberts  v.  Randel,  3  Sandf  707,  by  the  superior  court  at  gen- 
eral term,  that  it  could  not.  That  was  an  action  to  recover  a 
Texas  bond;  the  question  arose  on  an  appeal  from  an  order  at 
chambers,  discharging  the  defendant  from  arrest.  The  afiida* 
vit  showed  that  the  bond  was  delivered  to  the  defendant  to  sell 
for  not  less  than  forty  per  cent  on  the  principal  and  interest, 
which  the  defendant  some  months  prior  to  tlie  suit  had  sold 
for  forty  per  cent  on  the  principal  only.  The  plaintifi'  had  de- 
manded the  bond,  or  the  amount  of  it  at  the  price  limited, 
which  was  refused.  The  court  say:  "  By  the  plaintiff's  own 
showing,  the  defendant  had  parted  with  the  property  long  be- 
fore the  suit  was  commenced;  and  whatever  it  may  be  called, 
the  suit  is  really  one  to  recover  damages  for  the  conversion  of 
the  property."  The  order  was  affirmed.  That  case  was  fol- 
lowed at  special  term,  in  Drochway  v.  Bumap,  8  How.  Pr.  188; 
8.  C,  12  Barb.  347;  and  in  Elwood  v.  Smith,  9  How.  Pr.  628; 
but  the  case  of  Brockway  v.  Bumap  was  reversed  at  general 
term,  16  Barb.  309,  and  the  court  then  held  that  an  action  to 
recover  personal  property  could  be  maintained,  notwithstand- 
ing the  defendant  had  wrongfully  parted  with  its  possessioD 
before  the  suit  was  commenced.  This  we  think  the  better  rule, 
and  we  concur  in  the  view  therein  expressed,  that  ^^  the  legis- 
lature did  not  intend  by  the  code  to  abridge  the  former  action 
of  replevin  as  they  found  it;  and  that  nothing  therein  prevents 
the  present  remedy,  by  an  action  to  recover  personal  property, 
'being  as  full,  general,  and  complete  as  that  action  was  undsr 
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the  revisecl  statutes."  In  this  view  of  the  case,  an  action 
properly  laid  against  Pinner,  notwithstanding  he  had  assigned 
and  delivered  the  property  to  Michael.  He  had  fraudulently 
obtained  the  property  and  had  it  in  his  possession,  and  wrong- 
folly  parted  with  it  Michael  was  not  a  bona  fide  purchaser; 
the  property  was  in  his  custody  as  trustee,  for  the  benefit  of 
Pinner's  creditors,  Pinner  having  an  interest  in  the  residuum 
after  paying  his  debts.  Here  was  such  a  connection  as  would 
sustain  a  joint  action  against  the  defendants.  Pinner  had 
fraudulently  obtained  the  goods,  and  wrongfully  transferred 
them  to  Michael  to  dispose  of  them  as  his  trustee;  Michael 
had  the  possession  and  refused  to  surrender  it  on  demand. 
The  code  provides  that  any  person  may  be  made  a  defendant 
who  has  or  claims  an  interest  in  the  controversy  adverse  to 
the  plaintiff,  or  who  is  a  necessary  party  to  a  complete  deter- 
mination or  settlement  of  the  questions  involved  therein:  Sec. 
118.  Both  these  defendants  claim  an  interest  in  the  goods 
adverse  to  the  plaintiffs;  Pinner  claiming  that  the  purchase  of 
the  goods  was  free  from  fraud,  and  that  they  should  be  retained 
by  his  assignee,  and  disposed  of  for  the  benefit  of  creditors — 
Michael  claiming  the  possession  for  the  same  purpose,  and  re- 
fusing to  surrender  on  demand.  They  were  properly  joined  as 
defendants. 

The  charge  of  the  judge  as  to  the  degree  of  false  repre- 
sentations was  in  accordance  witli  the  rule  announced  by  this 
court  in  its  former  disposition  of  the  case.  The  judge  was 
also  right  in  his  refusal  to  charge  as  requested.  That  rule  has 
no  application  where  (as  in  this  case)  there  was  evidence  of 
false  representations  at  the  time  of  making  the  purchases.  It 
has  application  only  when  there  is  no  proof  of  affirmative 
acts  or  representations,  but  rests  wholly  on  the  non-disclosure 
of  insolvency. 

That  part  of  the  charge  which  stated  ^Hhat  sufficient  false 
representations  in  this  case  to  avoid  the  sale  need  not  be  such 
a  false  representation  as  would  be  indictable  under  the  statute 
against  false  pretenses,"  was  also  correct.  If  goods  are  ob- 
tained by  fraud,  the  vendor  may  rescind  the  sale  and  follow 
his  goods,  whether  such  fraud  be  itidictable  or  not.  The  right 
to  rescind  does  not  depend  upon  the  provisions  of  the  law  for' 
punishing  the  offender  criminally.  If  there  be  fraud  in  the 
purchaae,  the  sale  is  voidable  at  the  option  of  the  vendee: 
Cary  v.  HotaUing,  1  Hill  (N.  Y.),  311,  317  [37  Am.  Dec.  823]. 

I  have  been  unable  to  discover  any  error  which  calls  for  a 
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reversal  of  this  case,  and  the  judgment  should  therefore  be 
affirmed,  with  costs. 

SsLDEN,  J.  There  was  no  doubt  safficient  evidence  to  justify 
the  submission  of  this  cause  to  the  jury,  upon  the  question  of 
fraudulent  misrepresentation  and  concealment  on  the  part  of 
Pinner,  when  he  purchased  the  goods;  and  as  the  defendant 
Michael  advanced  nothing  upon  the  faith  of  Pinner's  title,  he 
is  in  no  better  situation  than  Pinner  himself.  If  the  case  was 
made  out  as  to  Pinner,  the  title  of  Michael  under  the  assign* 
ment  must  of  course  fail,  and  he  had  no  right  to  refuse  to  de- 
liver the  goods  upon  demand. 

It  is  insisted  that  an  action  to  recover  possession  will  not 
lie  against  Pinner,  because  he  was  not  in  possession  at  the 
time  of  the  commencement  of  the  suit;  and  because  his  provi- 
ous  posslssion  was  rightful,  no  attempt  having  been  made  by 
the  plaintiffs  to  rescind  until  after  the  assignment  and  deliv- 
ery to  Michael;  and  that  at  all  events  there  can  be  no  recovery 
against  Pinner  and  Michael  jointly.  These  objections  are,  I 
think,  sufficiently  answered  by  the  cases  of  Oarth  v.  Howardy 
5  Car.  &  P.  846,  and  Jones  v.  Dowle^  9  Mee.  &  W.  19.  In  the 
first  of  these  cases,  the  defendant  Howard,  being  lawfully  in 
possession  of  certain  plate  belonging  to  the  plaintiff,  had,  with- 
out authority  firom  the  plaintiff,  pledged  it,  with  the  other 
defendant,  Fletcher,  for  two  hundred  pounds.  The  plaintiff 
demanded  the  plate  of  the  latter,  and  then  brought  detinue 
against  both.  It  was  objected  there,  as  it  is  here,  that  How- 
ard had  no  possession  at  the  time  of  the  commencement  of  the 
suit,  and  hence  the  action  would  not  lie  against  him.  The 
court  held  that  the  action  would  lie  against  both.  Tindal, 
C.  J.,  said:  ^^The  verdict  must  pass  against  both  defendants, 
as  one  could  not  stand  in  a  better  situation  than  the  other." 
The  decision  in  this  case  was  put  partly  upon  the  ground  that 
the  defendant  Howard  had  not  assumed  to  part  with  the  whole 
interest  in  the  property,  but  retained  some  control  over  it  by 
virtue  of  the  right  of  redemption.  But  the  chief  justice  also 
says:  ^'The  question  is,  whether  Howard  has  wrongfully 
pledged.  If  he  has  done  so,  he  is  answerable."  Tha 
other  case,  viz.,  Jones  v.  Dowle,  9  Mee.  &  W.  19,  fully  sus- 
tains the  latter  ground.  There,  the  plaintiff  had  bought  a 
picture  at  an  auction,  at  which  the  defendant  acted  as  auction- 
eer. The  latter,  by  mistake,  entered  the  name  of  one  Clift  as 
the  purchaser,  and  delivered  the  picture  to  him.  The  plaintiff 
demanded  the  picture  of  Clift,  who  refused  to  deliver  it.  and 
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then  broaght  detinue  againrt  the  auctioneer.  The  counsel  for 
the  defendant  insisted  that  the  plaintiff  was  bound  to  show 
that  the  picture  was  in  the  possession  or  custody  of  the  defend- 
antf  or  of  an  agent  over  whom  he  could  exercise  control,  at  the 
time  of  bringing  the  action.  But  the  court  overruled  the  ob- 
jection. Parke,  B.,  said:  '^Detinue  does  not  lie  against  him 
who  never  had  possession  of  the  chattel;  but  it  does  against 
him  who  once  had,  but  has  improperly  parted  with  the  posses- 
sion of  if 

The  theory  upon  which  these  cases  proceed  is  perfectly 
aound,  and  applies  directly  to  the  present  case.  It  is,  that 
where  a  person  is  in  possession  of  goods  belonging  to  another, 
which  he  is  bound  to  deliver  upon  demand,  if  he,  without 
authority  from  the  owner,  parts  with  that  possession  to  one 
who  refdses  to  deliver  them,  he  is  responsible  in  detinue 
equally  with  the  party  refusing.  He  contributes  to  the  deten- 
tion. It  is  the  consequence  of  his  own  wrongful  delivery. 
The  action  in  such  cases  may  properly  be  brought  against 
both;  because  the  acts  of  both  unite  in  producing  the  deten- 
tion* 

It  does  not  affect  the  principle  that  Pinner,  in  this  case, 
came  to  the  possession  of  the  goods  by  delivery,  and  under  the 
former  purchase,  and  not  as  a  trespasser.  If  they  were  fraudu- 
lently obtained,  he  had  no  right  to  retain  possession  for  one 
moment  as  against  the  plaintiffs,  and  could  transfer  no  such 
right  to  his  assignee.  The  action  proceeds,  not  upon  the 
ground  of  a  tortious  taking,  but  of  a  wrongful  detention;  and 
to  this  Pinner  has  contributed  by  placing  the  goods  in  the 
possession  of  the  defendant  Michael,  who  refused  to  deliver 
them.  The  case  cannot  be  distinguished  in  principle  from  the 
two  English  cases  to  which  I  have  referred. 

But  it  is  further  insisted  that  the  plaintiffs  should  have 
been  nonsuited,  because  they  did  not  restore,  or  offer  to  re- 
store, the  notes  of  Pinner  before  commencing  the  suit.  There 
is  no  doubt  of  the  general  rule,  that  where  one  party  to  a  con- 
tract elects  to  rescind  it  for  fraud,  it  is  an  indispensable  pre- 
liminary that  he  surrender  all  that  he  has  received  from  the 
other  party  upon  the  contract;  and  if  he  has  disabled  himself 
from  doing  this,  it  is  too  late  to  rescind.  It  has  been  held  in 
■everal  cases  that  this  principle  applies  when  the  party  seek- 
ing to  rescind  has  received  the  promissory  note  of  a  third  per- 
mm.  BB  the  consideration  of  the  contract  on  his  part  He  must, 
in  such  cases,  restore,  or  offer  to  restore,  the  note  before  bring- 
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ing  the  suit:  McLsson  v.  Bovety  1  Denio,  69  [43  Am.  Dec.  651]; 
Baker  v.  Robbina^  2  Id.  137.  In  the  present  case,  the  notes  re- 
ceived by  the  plaintififs  were  the  notes,  not  of  third  persons, 
but  of  Pinner  himself;  and  there  is  this  important  distinction 
to  be  observed,  viz.,  that  in  the  cases  cited,  the  notes  were  not 
affected  by  the  election  of  the  party  to  rescind  the  contract, 
but  might  still  be  enforced  notwithstanding  the  rescission; 
while,  in  this  case,  the  moment  the  contract  was  rescinded, 
the  notes,  if  in  the  hands  of  the  plaintiffs,  became  entirely 
invalid  and  worthless.  I  am  not  aware  that  it  has  been  held, 
that  in  such  a  case  the  restoration  of  the  note  is  a  condition 
precedent  to  the  right  of  the  party  to  rescind.  It  is  intimated 
by  Beardsley,  J.,  in  the  case  of  Baker  v.  Robbins^  2  Denio,  137, 
that  if  the  notes  in  that  case  had  been  shown  to  be  of  no  value, 
it  might  not  have  been  necessary  to  return  them.  The  notes 
of  Pinner,  in  this  case,  were  of  course  rendered  utterly  value- 
less by  the  rescission  of  the  contract.  The  rule  has  not,  I 
think,  Ijeen  carried  to  the  extent  of  holding  that  in  such  a 
case,  the  notes  must  be  returned  before  a  suit  is  brought.  It 
would  certainly  be  more  in  consonance  with  equity  to  hold  it 
sufficient  to  produce  the  notes  upon  the  trial,  and  surrender 
them  to  the  custody  of  the  court,  as  in  that  case  the  rights  of 
lK)th  parties  are  protected.  If  the  fraud  is  made  out,  and  the 
contract  subverted,  the  notes  are  void,  and  will  be  canceled 
by  the  court.  On  the  other  hand,  if  the  plaintiff  fail  to  cstali- 
lish  the  fraud,  the  notes  can  be  restored  to  him  if  the  nature 
of  the  contract  is  such  that  justice  requires  it.  Such  a  rule  is 
not,  I  think,  in  conflict  either  with  authority  or  principle,  and 
may  therefore  be  safely  adopted.  The  negotiability  of  the 
notes  in  this  case  is  of  no  importance,  so  long  as  they  have 
not  been  negotiated;  nor  do  I  think  it  would  affect  the  rule  if 
they  had  been  at  some  period  out  of  the  hands  of  the  plain tifis, 
provided  the  possession  and  exclusive  interest  was  in  them  at 
the  time  of  the  trial.  The  motion  for  a  nonsuit,  therefore,  was 
properly  denied. 

The  remaining  questions  arise  upon  the  charge  of  the  judge. 
He  instructed  the  jury  that  if  the  defendant  Pinner  was  in- 
solvent, and  concealed  the  fact  of  his  insolvency  with  the  de- 
sign of  procuring  the  goods  and  not  paying  for  them^  it  was  a 
fraud  which  would  avoid  the  sale  at  the  option  of  the  plaintiff 
It  seems  to  have  been  supposed  by  the  counsel  in  this  case,  if 
not  by  the  court  below,  that  this  instruction  is  in  conflict  with 
something  said  by  myself,  when  this  cause  was  here  upon  a 
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former  occasion:  Nichols  v.  Pinner^  18  N.  Y.  295.  My  language 
must  have  been  very  inexplicit  if  what  1  then  said  will  bear 
the  interpretation  which  appears  to  )iave  been  given  to  it;  as 
I  am  not  conscious  of  having  ever  held  an  opinion  on  this 
subject  differing  in  the  slightest  degree  from  that  expressed 
by  the  judge  before  whom  this  cause  was  tried. 

The  principles  I  intended  to  assert  were:  1.  That  a  mere 
intention  of  a  vendee  not  to  pay  for  the  goods  he  purchases, 
unaccompanied  by  any  misrepresentation  or  concealment,  is 
not  such  a  fraud  as  will  vitiate  the  sale;  and  2.  That  the  bare 
omission  of  a  purchaser  to  disclose  his  insolvency  at  the  time 
of  the  purchase,  not  accompanied  by  any  attempt  to  defraud, 
is  in  like  manner  insufficient  to  destroy  the  contract.  But  I 
did  not  say  that  when  the  two  are  combined,  that  is,  when  the 
concealment  of  the  fact  of  insolvency  is  accompanied  by  an 
actual  intent  to  cheat,  there  is  no  fraud.  That  question  was 
not  presented  by  the  case.  The  difficulty  with  the  case  at 
that  time  was,  that  the  judge  had  not  in  his  charge  connected 
the  two  circumstances  together,  viz.,  the  intent  and  the  insol- 
vency; but  on  the  contrary,  by  his  refusal  to  charge  as  re- 
quested, authorized  the  jury  to  infer  that  if  they  should  find 
that  Pinner  was  insolvent  and  omitted  to  disclose  the  fact, 
although  without  any  fraudulent  intent,  their  verdict  should 
be  for  the  plaintiff.  This  was  a  manifest  error,  and  for  that 
the  judgment  was  reversed. 

The  judge,  upon  one  construction  of  a  portion  of  his  charge, 
appeared  to  have  instructed  the  jury  that  although  Pinner  was 
not  insolvent,  and  was  guilty  of  no  misrepresentation  or  con- 
cealment of  any  pre-existing  fact,  yet  if,  when  he  made  the 
purchase,  he  intended  to  avoid  paying  for  the  goods,  this 
would  be  such  a  fraud  as  would  vitiate  the  sale.  What  was 
said  in  regard  to  the  effect  of  a  naked  intent  not  to  pay  for 
goods  purchased  was  designed  to  meet  this  view  of  the  charge. 
There  can,  I  apprehend,  be  no  doubt  of  the  correctness  of  the 
doctrine  then  advanced  upon  this  subject. 

The  jury  were  further  instructed  that,  in  order  to  avoid  a 
sale  for  fraud,  the  false  representation  need  not  be  such  as 
would  be  indictable  under  the  statute  against  false  pretenses; 
and  to  this  the  counsel  excepted.  This  exception  is  clearly 
imtenable.  The  only  case  which  appears  to  afford  any  counte- 
nance to  the  doctrine  contended  for  is  that  of  Cro88  v.  Peters^ 
1  Me.  378  [10  Am.  Dec.  78].  Such  a  position  was  not  neces- 
to  the  decision  of  that  case,  and  the  reasoning  in  its  sup* 


268  Nichols  v.  Michael.  [New  York, 

port  is,  I  think,  unsatiB&ctory.     The  judgment  Bhoold   be 
ftffirmed. 

All  the  jadges  concurred. 

Judgment  affirmed. 


Fractd  in  Pctbchasb  of  Goods  and  EnDSXf  cb  therbof:  See  HaU  t.  ^ay- 
lor,  75  Am.  Dec.  269,  and  note.  Ae  to  resciarion  of  sale  for  fnnd,  see  tbe 
note  to  BryanU  v.  lafmrgh,  74  Id.  655,  and  caoes  cited  therein.  Fraad 
on  the  part  of  the  purchaser  in  obtaining  the  gooda,  to  authorize  a  reacieaion, 
must  be  actual  and  intentional,  and  not  a  mere  omission:  Farrin(fUm  y.  B^ 
lard,  40  Barb.  516.  The  fact  that  the  vendee  waa  insolvent  at  the  time  of 
Bale,  and  knew  it,  and  failed  to  diacloae  that  fact  to  the  vendor,  of  itself 
would  not  conatitnte  fraud  which  would  avoid  the  sale:  OarlmUY.  Bank,  22 
Wia.  392;  Dale  v.  Jacobs,  41  How.  Pr.  94;  Ilenmtquin  v.  NayJor,  24  N.  Y. 
140;  WrighJL  v.  Brown,  67  Id.  4;  but  would  bo  a  circumatauce  to  be  considered 
with  reference  to  the  general  deaign  which  the  vendee  had  in  view:  Kennedy 
V.  Thorp,  3  Abb.  Pr.,  K.  S.,  135;  S.  C,  2  Daly,  261;  but  if  the  vendee  naai 
other  meana  which  »re  fraudulent^  aa  directly  representing  his  solvency,  and 
that  he  owna  property,  which  in  truth  he  doea  not  own,  he  commita  a  fraad, 
which  will  justify  the  vendor  in  reacinding  the  sale:  Kline  v.  Baker,  99  Masa. 
256;  FUh  v.  Payne,  7  Hun,  587;  Devoe  v.  Brandt,  53  K.  Y.  465.  Where  the 
property  was  purchaaed  on  credit,  with  the  preconceived  deaign  not  to  pay 
for  it,  the  vendor,  as  soon  as  he  discovers  the  fraud,  may  rescind  the  sale,  and 
retake  the  property,  if  it  has  not  passed  to  a  bona  fide  holder  for  value:  Byrd 
V.  Hall,  1  Abb.  App.  Doc.  287;  S.  C,  2  Keyes,  647;  Jolinaon  v.  J/one^  2  Abb. 
App.  Dec.  479;  S.  C,  2  Keyes,  665;  Dale  v.  Jaoobe,  10  Abb.  Pr.,  N.  S.,  386, 
all  citing  the  pnncipal  case. 

Party  Rescinding  Contract  must  do  Equitt,  and  return  any  oonsiderm- 
tion  of  value  when  possible:  See  note  to  Bryant  v.  faburgh,  74  Am.  Dec  657. 
Where  the  consideration  is  worthless,  as  would  be  the  party's  own  note 
where  he  is  insolvent,  a  tender  at  the  trial  js  sufficient:  T/atnion  v.  Dlat^ 
chard,  33  Id.  700,  and  note.  Such  tender  would  bo  sufficient  because  it  would 
put  the  defendant  in  the  same  position  as  if  the  offer  had  been  made  before 
rait:  See  the  principal  case  cited  to  this  effect  in  Ryan  ▼.  Brani,  42  IlL 
86;  Albright  v.  Griffin,  78  Ind.  191;  WkUe  v.  Dodds,  18  Abb.  Pr.  253;  S.  a, 
42  Barb.  561;  S.  C,  28  How.  Pr.  201;  King  v.  FUch,  2  Abb.  App.  Deo.  516; 
S.  C,  1  Keyes,  450;  Frasc/uerie  v.  Henriques,  36  Barb.  283;  Pequeno  v.  Tay- 
lor, 38  Id.  388;  Central  Bank  v.  Pindar,  46  Id.  469;  Blakeley  v.  Jaeobwn,  9 
Bosw.  154;  Royce  v.  Watroue,  7  Daly,  91;  Anthony  v.  Day,  52  How  Pr.  39; 
Doufa  V.  OriswoUl,  4  Hun,  556;  WhUaker  v.  miitaker.  Id.  810;  Saugamtmdt  CML 
Co,  V.  Baboock,  22  Hun,  487;  BvUer  v.  Beynolde,  3  Xhomp.  A  a  244;  Lotomam 
V.  Yates,  37  N.  Y.  607;  Harris  v.  EquitabU  L.  /.  Co,,  6  Thomp.  k  C.  116;  A/*l- 
ler  V.  Woods,  21  Ohio  St.  487.  Where,  however,  the  article  is  not  worthleaa» 
and  the  defendant  may  be  injured  by  a  failure  to  make  the  tender  until  the 
trial,  the  offer  may  be  held  insufficient  and  bad;  as  where  the  oonaideratifla 
conaiated  of  the  notes  of  a  third  person  who  was  solvent  at  the  time  of 
mencing  the  action:  Masson  v.  Booet,  43  Am.  Deo.  651.  Where  the  oooaide] 
tion  consisted  of  a  check,  the  defendant  cannot  assume  that  it  was  irnrthlnM, 
bat  should  make  a  proper  return  or  tender  of  it:  Kinmey  v.  Kkman,  2  Laaa. 
196;  Broid/i^T.  Fox,  38  N.  Y.  292;  bnt  the  tender  of  aebeek  at  ttetrW 
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hM  boen  held  ■nflicittit:  Woodm  ▼.  Frazee^  6  Jonei  k  8.  196^  all  citiii|;  the 
pfinctpal  caee. 

Fkaubvlsht  Ripbissmtations  to  Atoid  Salk  need  not  be  each  as  would 
be  poniahable  criminally  on  an  indictment  for  obtaining  goods  on  false  pre- 
tenaee:  Cory  ▼.  HoiaiUng,  37  Am.  Deo.  323. 

Fkaudulbnt  Vxndbs  of  Goods  and  his  Assigkeb  abb  Liablb  Jointly 
cv  Rbfuetin:  CoUkr  v.  Bridky,  33  Ohio  St.  531;  Jenop  v.  Miller,  2  Abb. 
App.  Dec.  456;  S.  C,  1  Keyes,  330;  Latimer  v.  Whoder,  3  Abb.  App.  Dea 
38;  &  C,  1  Keyes,  470;  Cortan  v.  Oliver,  2  Abb.  N.  C.  356;  ESUa  v.  Lersner, 
48  Barb.  546;  JosUn  v.  Cotoee,  60  Id.  55;  White  ▼.  Sweeny,  4  Daly,  224;  /?ar. 
neft  V.  SnelUng,  70  N.  Y.  404.  A  party  in  possession  cannot  avoid  replevin 
by  a  wrongfal  transfer  of  the  possession  to  another:  Wasldngton  v.  Lowe,  34 
Ark.  104;  Dunham  v.  Troy  Union  R.  H.  Co,,  1  Abb.  App.  Dec.  586;  S.  C, 
3  Keyee,  646;  J?ofti  v.  Canidy,  27  How.  Pr.  421;  Chritiie  v.  (kyrbett,  34  Id.  25; 
AlMser  V.  Corwm,  36  Id.  541;  BameU  v.  SnelUng,  54  Id.  125;  S.  C,  9  Unn, 
237.     All  of  the  above  cases  cite  the  principal  case. 

Actions  for  delivery  of  property  are  snbstitotes  for  replevin,  under  the  old 
practioe  in  New  York,  and  are  the  same  in  natare,  if  not  in  name:  Baxter  v. 
Putmey.  37  How.  IV.  143;  BmUit  v.  Montgomery^  50  N.  Y.  355,  citing  the  prin^ 
eipal 
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[28  Nkw  York,  298.] 

Onr  TO  Chabitt  Void  at  Law  for  Want  of  A.soertained  BsNEricuRT 
will  nevertheless  be  upheld,  if  the  thing  given  be  certain,  if  there  in  a 
competent  trustee  to  take  and  administer  the  fund  as  directed,  and  ii 
the  charity  itself  be  precise  and  definite. 

CHAKrrABLX  Xrubts  must  bb  Capable  of  Execution  bt  Judicial  Deckej 
in  affirmance  of  the  gift  as  the  donor  mado  it;  the  ry  prr«  power,  ad  exer- 
cised in  England  in  cases  of  charities,  not  existing  in  New  York. 

Charitable  Qift  of  Sum  Wuich  is  Left  Uncertain,  or  in  the  discretion 
of  executors  who  have  renounced  the  trust,  is  void,  and  next  of  kin  are 
entitled  to  the  fund,  such  defect  being  incurable,  even  by  the  cy  ;>re« 
power. 

Executor  Renouncing  his  Office  is  Deeued  to  have  also  Renounced 
Trusts  conferred  by  the  will,  which  are  personal  and  discretionary, 
especially  where  the  renunciation  is  followed  by  many  years  of  total  non- 
interference with  the  estate. 

Gut  of  Monet  in  Trust  to  Executors,  to  be  applied  in  their  discretion 
to  the  use  of  societies  for  the  support  of  indigent  and  respectable  females, 
witbovit  further  desicpnation  of  the  beneficiaries,  where  such  executors 
have  renounced  the  trust,  cannot  be  upheld. 

Iff,  UNDER  OlSPOSmON  OF  BeSIDUUM  OF  PERSONAL  EsTATX  by  will  in  two 
parts,  the  first  disposition  be  invalid,  the  sum  which  it  was  the  purpose 
thereby  to  dispose  of  does  not  go  to  the  legatee  of  the  other  part,  but  to 
the  next  of  kin  of  decedent. 

Whxeb,  under  Will,  Sum  of  Movxt  is  Disposed  of  in  two  parts,  one  of 
which  is  to  be  applied  to  a  certain  purpose  before  the  remainder  as  the 
second  part  is  disposed  of,  and  the  sum  devoted  to  the  prior  purpose  can* 
not  be  ascertained  by  reason  of  the  failure  of  that  purpose  or  otherwise, 
the  gift  of  the  remainder  is  void  for  uncertainty  in  the  amount. 


270  BsBKMAir  V.  BoireoB.  [New  Yoik« 

BiQinvT  Of  Sum  ov  Momkt  to  bb  Intxbtkd  m  Lavd^  of  which  the  nnti 
and  profits  are  to  be  applied  to  the  nae  of  certain  beneficiaries  during  fif- 
teen years,  and  the  land  then  to  be  sold,  and  the  proceeds  divided  amnngst 
the  same  persons,  is  void,  because  it  contemplates  a  trust  which  woold 
unlawfully  suspend  the  power  of  alienation: 

BiQussT  LEAvnro  Sum  not  Ezobbdiivo  Ckbtaik  Lncrr  in  the  discretioii  of 
executors  who  have  renounced  wholly  fails,  because  the  amount  is  nnao- 
certained;  and  the  gift  cannot  be  sustained  as  a  pecuniary  legacy  by  disre- 
garding directions  (void  because  they  unlawfully  suspend  the  power  of 
alienation)  to  convert  such  money  into  land,  apply  the  proceeds  for  fif- 
teen years  to  the  benefit  of  certain  persons,  and  then  reconvert  it  into 
money,  and  divide  it  among  the  same  persons. 

Bbquibt  of  Monet  to  bb  Laid  out  in  Lands  iob  Bbnbrt  op  Alzxni^ 
who  are  to  have  the  possession  and  enjoyment,  is  in  contravention  of  the 
New  York  statute  concerning  wills,  and  is  therefore  void. 

Action  to  procure  judicial  construction  of  last  will  and  tea- 
tament  of  William  Barthrop,  deceased.  The  will  provided, 
00  far  as  material  to  this  case,  as  follows:  "  I  will  that  my 
executors  purchase  a  farm  in  trust  for  the  benefit  of  my 
nephews  and  nieces,  children  of  my  sister  Mary  Bonsor,  of 
Nottingham,  in  England,  not  exceeding  six  thousand  dol- 
lars, as  an  asylum,  and  it  is  my  wish  they  come  and  occupy 
the  same,  especially  my  nephew  Henry,  but  my  executors 
must  have  full  power  over  the  same  for  fifteen  years,  for  the 
benefit  of  all  my  nephews  and  nieces  as  they  think  fit,  and 
after  the  fifteen  years  is  expired,  they  may  sell  the  same,  and 
apportion  the  avails  among  them  or  their  heirs  or  survivors, 
as  they  think  just,  and  if  any  of  my  nephews  and  nieces  cavil 
or  dispute  with  the  arrangements  my  executors  make  for  their 
mutual  benefit,  I  will  that  they  receive  no  part  thereof." 
Then  followed  the  provision  for  a  dispensary,  set  out  in  the 
opinion.  The  testator  then  provided  as  follows:  ^*  I  6ay  it  is 
tuy  will*  that  my  executors  have  a  discretionary  power,  or  a 
majority  of  them,  within  fifteen  years  after  my  decease,  to 
pay  over  what  remains  after  all  legacies  are  paid,  the  residue 
and  remainder  of  moneys  arising  from  my  worldly  goods  and 
efiects,  to  such  charitable  societies  for  indigent  and  respecta* 
ble  persons,  especially  females  and  orphans,  as  they  in  their 
discretion  shall  think  of."  The  final  residuary  clause  in  as 
follows:  "And  in  the  second  place,  after  satisfying  the  pro- 
visions in  my  will,  in  regard  to  the  dispensary  mentioned  in 
my  will,  or  in  the  first  codicil  thereto,  I  give  and  bequeath 
all  my  estate  then  remaining,  if  any  there  shall  be,  to  my 
executors  in  trust,  that  they  shall  and  may  pay  and  apply  the 
same  in  such  sums,  and  at  such  time  and  times,  as  in  their 
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discretion  they  shall  think  fit  and  proper,  to  the  treasurer  or 
other  officer  having  the  management  of  the  pecuniary  aflfairs 
of  any  one  or  more  societies  for  the  support  of  indigent  re* 
spectable  persons,  especially  females  and  orphans,  and  for  the 
use  of  said  society  or  societies;  hereby  intending  to  give  to 
my  executors  full  discretionary  power  as  to  the  disposition  of 
the  same,  but  so  as  that  the  same  shall  be  applied  to  objects 
of  charity."  The  three  provisions  of  the  will  above  were 
claimed  by  the  plaintiff  to  be  invalid.  The  remaining  facts 
are  stated  in  the  opinion. 

John  IL  Reynolds^  for  the  people,  appellants. 

A.  UTtderhUly  for  the  Bonsors. 

John  Van  Buren^  and  WiUiam  CuriU  NoyeSy  for  the  re- 
spondent. 

By  Court,  Combtock,  C.  J.  It  will  be  convenient  to  consider, 
first,  that  part  of  the  will  which  relates  to  the  establishment 
of  a  dispensary  for  indigent  sick  and  lame  persons.  By  that 
provision,  the  testator  declared  that  he  ^*  would  wish  a  public 
dispensary,  as  in  New  York,  on  a  similar  plan,  for  indigent 
persons,  both  sick  and  lame,  to  be  attended  by  a  physician 
sleeted  to  the  establishment,  at  their  own  houses,  and  also  daily 
at  the  establishment.  My  executors  to  consult  judicious  men 
in  Albany  respecting  the  same,  and  funds  enough  to  carry 
on  the  building  and  yearly  expenses."  According  to  one  con- 
struction of  this  clause — a  construction  certainly  plausible — a 
discretion  was  reposed  in  the  executors  to  determine  the  loca- 
tion of  the  proposed  establishment,  its  extent  and  particular 
characteristics,  and  the  amount  of  funds  to  be  devoted  to  the 
object.  The  actual  exercise  of  that  discretion  by  those  in 
whom  it  was  confided  might,  by  rendering  uncertainty  certain, 
relieve  the  bequest  from  the  objections  arising  out  of  its  vague 
and  indefinite  character.  The  will  of  a  testator  may  be  ascer- 
tained by  the  acts  of  those  to  whom  he  has  intrusted  discretion 
and  power.  Such  acts  may  be  justly  regarded  as  the  definite 
expression  of  his  own  purpose. 

But  in  this  view  of  the  present  question,  the  objections  en- 
countered are,  that  the  discretion  was  personal  to  the  individuals 
appointed  to  be  executors,  and  that  they  renounced  the  trust 
That  the  discretion  was  personal  and  not  official,  it  hardly 
needs  argument  to  prove.  The  duties  to  be  performed  were  of 
a  responsible  and  delicate  character;  and  they  were  certainly 
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distinct  from  those  which  are  usually  devolved  on  the  office  of 
executor.  For  the  performance  of  these  duties,  the  testator 
selected  the  persons  in  whose  integrity  and  fitness  he  was  will* 
ing  to  confide;  and  he  made  no  provision  for  a  devolution  of 
the  trust  upon  any  one  else  in  any  event  whatever.  The  plain* 
tifif  is  the  administrator  with  the  will  annexed;  but  he  cannot, 
in  that  character,  execute  powers  and  trusts  which  were  per^ 
sonal  to  the  executors  who  have  renounced.  The  statute,  it  ia 
true,  provides  that  *'  in  all  cases  where  letters  of  administra* 
tion*  with  the  will  annexed  shall  be  granted,  the  will  of  thft 
deceased  shall  be  observed  and  performed;  and  the  adminis- 
trators with  such  wills  shall  have  the  same  rights  and  powers, 
and  be  subject  to  the  same  duties,  as  if  they  had  been  named 
executors  in  such  will:"  2  R.  S.  72,  sec.  22.  This  statute  has 
not  been  understood  as  introducing  any  new  principle  of  law: 
Dimmick  v.  Michael^  4  Sandf.  409, 410;  Egerton  v.  Conkliny  25 
Wend.  233.  Its  terms,  broad  as  they  are,  do  not  embrace  a 
case  like  the  present.  *^The  will  of  the  deceased  shall  be 
observed,"  etc.  But  the  precise  difficulty  here  is,  that  the  will 
of  the  testator,  in  the  respect  under  consideration,  has  not  been 
declared.  His  intentions,  as  we  are  now  assuming,  were  in- 
definite and  unexpressed,  and  were  to  tak<»  a  determinate  form 
and  expression  only  in  the  discretionary  acts  of  the  persons 
named  as  executors.  Trusts  and  power«,  perfectly  defined, 
relating  to  the  personal  estate  of  a  testator,  without  doubt  de- 
volve on  the  administrator  cum  testartiento  annexo.  But  he  does 
not,  in  virtue  of  his  office,  succeed  to  a  powAr  which  is  personal 
in  its  very  nature,  and  which  is  intended  by  its  author  to  be 
executed  only  by  the  individuals  to  whom  he  has  intrusted  it. 
The  written  renunciation  of  the  executors,  filed  in  the  office 
of  the  surrogate,  was  in  terms  of  their  office  as  such.  That 
renunciation  has  been  followed  by  twenty  years*  of  non-inter- 
ference with  the  estate  of  the  decedent,  in  any  character  what- 
soever. They  have  never  taken  any  step  in  the  direction  of 
giving  efiect  to  the  charities  confided  to  their  judgment  and 
discretion.  In  behalf  of  these  charities,  it  has  been  argued 
that,  although  the  assets  of  the  deceased  passed  into  the  hands 
of  the  administrator,  yet  the  personal  trust  reposed  in  the  ex- 
ecutors still  lives,  and  is  capable  of  execution.  But  their 
renunciation  of  the  executorial  office,  followed  by  this  long 
period  of  inactivity,  can  mean  no  less  than  an  ab<K)lute  and 
final  abdication  of  the  trusts  contained  in  the  will.  They  had 
a  right  to  take  that  course.    Conceding  that  they  might,  if 
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ihey  had  choeen  so  to  do,  devise  a  plan  for  a  dispensary,  ap- 
point the  place  of  its  location,  and  designate  the  necessary 
amonnt  of  fiinds,  so  that  a  court  of  equity  might  compel  the 
admimstrator  to  appropriate  the  snm  required,  yet  they  were 
under  no  leffll  obligation  to  perform  these  acts.  Having 
refdsed  to  qualify  as  executors,  they  never  became  account- 
able for  any  portion  of  the  estate  to  be  applied  in  charity  or 
otherwise.  Rejecting,  then,  the  estate  and  the  executorial 
duties  which  the  testator  widied  to  cast  upon  them,  they  cer- 
tainly were  not  bound  to  accept  any  peculiar  and  still  more 
confidential  relations  which  the  will  proposed.  A  'testamen- 
tary direction  requiring  some  portion  of  an  estate  to  be  applied 
by  the  executor  to  a  charitable  object — ^the  plan  of  the  charity 
and  the  sum  necessary  for  its  execution  to  be  designated  by 
some  person  not  the  executor — might  perhaps  be  enforced,  if 
the  person  named  elected  to  accept  the  personal  trust  and 
make  the  designation  or  appointment.  But  it  is  extremely 
plain  that  such  acceptance  must  be  voluntary.  The  right  of 
renouncing  a  trust  which  has  no  necessary  connection  with 
the  oflSce  of  executor  is  no  less  clear  than  the  right  of  renoun- 
cing the  office  itself;  and  in  either  instance,  the  right  rests  upon 
the  very  simple  and  elementary  proposition  that  no  man  can 
be  comjielled  against  his  own  will  to  execute  the  testamentary 
wishes  of  another:  BurrUt  v.  SiUimanj  18  N.  Y.  93  [64  Am. 
Dec.  532]. 

The  argument,  therefore,  for  sustaining  this  provision  of  the 
wUl,  founded  on  a  supposed  discretion  in  the  executors,  the 
exercise  of  which  might  render  the  testator's  wishes  definite 
SDd  certain,  must  fall  to  the  ground.  Upon  all  the  fa/ctB 
before  us,  their  renunciation  of  all  right  or  intention  to  act 
must  be  deemed  final  and  the  discretion  extinct  and  gone. 
Intestacy  as  to  any  portion  of  the  estate  designed  for  the  dis- 
pensary is  the  necessary  result;  because,  in  this  view  of  the 
sabject,  the  testator  has  failed  to  speak:  ForUain  v.  Ravenel^ 
17  How.  369.  I  am  speaking  here  of  intestacy  according  to 
legal  rules.  The  ey  prea  power  of  courts  of  equity,  where 
charity  is  the  purpose  or  object  of  a  bequest  which  is  void  or 
inoperative  at  law,  will  be  hereafter  considered. 

If,  taking  another  view  of  the  provision  in  question,  we  say 
that  the  executors  were  not  appointed  to  be  the  authors  of  a 
scheme  for  the  proposed  dispensary,  with  discretionary  powers 
as  to  the  amount  of  endowment  and  other  circumstances,  we 
shall  find  the  difficulties  still  more  obvious.    All  that  we  can 
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ascertain  from  the  language  of  the  testator  is,  that  he  had  is 
his  mind  a  vague  and  shadowy  conception  of  a  dispensary, 
similar  to  those  in  the  city  of  New  York,  without  any  deter- 
minate views  as  to  the  place  of  its  foundation,  the  mode  o< 
perpetuating  and  governing  it,  or  the  amount  of  expenditure 
and  investment  necessary  to  establish  and  maintain  it.  Put- 
ting aside,  as  we  now  do,  the  idea  of  a  delegated  discretioB 
which  might  cure  these  defects,  there  are  wanting  all  the 
elements  of  certainty  which  are  necessary  to  impart  validity 
to  this  bequest.  The  testator,  in  efTect,  declared  that  he  devoted 
a  blank  sum  of  money  to  found  and  perpetuate  an  institution 
of  charity,  which,  in  his  mind,  was  also  a  blank  as  to  every- 
thing except  the  general  purpose  which  he  designed  to  promote. 
Here  is  a  fatal  uncertainty,  both  as  to  the  subject  and  the 
object  of  the  bequest.  It  needs  no  authority  to  prove  that  such 
a  provision  is  void,  when  tested  by  the  rules  of  law.  If  the 
testator  neither  specified  how  much  of  his  estate  he  desired  to 
give  to  this  charity,  nor  furnished  the  means  of  ascertaining 
the  sum  through  a  delegated  discretion  or  otherwise,  the  legal 
result  plainly  is  that  he  gave  nothing  at  all,  and  his  next  of 
kin  are  entitled  to  take  the  fund.  The  same  conclusion  may 
be  derived  from  the  consideration  that  there  is  no  donee  of  the 
gift;  by  which  is  meant  a  donee  to  take  the  legal  interest  in 
the  fund,  and  apply  and  dispense  it  in  furtherance  of  the 
testator's  charitable  intent.  Of  course,  the  executors,  if  they 
had  qualified,  would  have  taken  the  legal  interest  in  all  the 
testator's  personal  estate  in  virtue  of  their  office.  But  they 
were  not  appointed  the  trustees  of  this  charity,  nor  was  th« 
fund  specially  bequeathed  to  them  in  that  character.  They 
might  consult  with  judicious  men,  and  perhaps  determine,  in 
their  discretion,  upon  some  plan  of  the  charity,  and  upon  the 
sum  of  money  required  to  effectuate  it.  But  there  their  duties 
and  powers  would  end,  because  they  are  not  appointed  to  take 
the  title  of  the  proposed  establishment,  or  to  retain  and  invest 
the  capital  sum  necessary  to  support  it.  In  this  respect,  the 
will  is  a  blank.  As  there  is  no  person  or  corporate  body 
appointed  to  take  the  bequest,  the  necessary  legal  consequence 
is  that  it  fails  altogether. 

There  is,  then,  no  principle  of  law  or  rule  of  equity  regulating 
trusts,  other  than  charitable,  which  will  support  this  bequest. 
The  inquiry,  therefore,  now  is,  whether  there  is  anything  in  the 
law  of  charitable  uses,  as  a  peculiar  system,  by  which  it  can  be 
sustained.    The  English  law  on  this  subject  is  derived  from  the 
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jmisdictioii  of  the  court  of  chancery  over  trusts,  from  the  pre- 
rogative of  the  crown,  and  from  the  statute  of  43  Bliz.,  c.  4: 
OweAB  V.  MiBsionary  Society,  14  N.  Y.  887  [67  Am.  Dec.  160]. 
In  this  state,  we  have  no  royal  prerogative,  and  the  statute  of 
Elizabeth  was  repealed  by  the  legislature  in  1788.  Our  system 
of  charity  law,  therefore,  derives  nothing  from  either  of  these 
two  sources;  and  its  origin  must,  consequently,  be  referred  to 
the  jurisdiction  which  the  English  court  of  chancery  exercised, 
independently  of  prerogative  and  of  the  statute  of  Elizabeth. 
What  was  the  extent  of  that  jurisdiction  over  charitable  trusts? 
Was  it  restricted  precisely  by  the  rules  which  regulate  other 
trusts?  Did  it  transcend  those  rules?  And  if  so,  to  what  ex- 
tent,* and  in  what  cases?  These  are  inquiries  which  have 
occupied  the  ablest  judicial  minds  in  this  coimtry,  and  great 
diversity  of  opinion  has  been  the  result.  This  diversity,  per- 
haps, sufficiently  proves  that  the  inquiries  are  incapable  of  a 
perfectly  exact  solution.  Nor  is  such  a  solution  of  frmdamental 
importance.  The  courts  of  this  state  will  confine  themselves  to 
powers  which  are  strictly  judicial;  and  under  that  limitation, 
they  may  be  deemed  competent  to  determine  what  is  and  what 
is  not  a  valid  and  efiectual  charitable  donation.  The  English 
system  of  law  on  this  subject,  derived  from  the  three  sources 
mentioned,  is  confessedly  much  more  comprehensive  than  ours. 
If  we  are  unable  to  ascertain  with  entire  accuracy  how  much 
of  that  system  is  derived  from  any  one  of  these  sources  in  ex- 
clusion of  the  others,  we  may,  at  least,  determine  how  much  of 
the  blended  mass  is  adapted  to  our  own  situation  and  wants, 
being  careful,  however,  not  to  transcend  the  limits  of  judicial 
authority. 

There  are  two  cases  recently  decided  in  this  court  which 
deserve  a  particular  attention,  because  the  principles  expressly, 
asserted  in  the  one,  and  conceded  if  ndt  affirmed  in  the 
other,  are  decisive  of  the  present  question.  In  Williams  v. 
WiUiamSy  8  N.  Y.  527,  a  testator  bequeathed  the  sum  of  six 
thousand  dollars  to  three  trustees  as  a  fund  for  the  education 
of  poor  children  at  the  academy  in  the  village  of  Huntington, 
to  be  taken  fit>m  those  whose  parents'  names  were  not  in  the 
tax  list  The  trustees,  to  whom  the  legacy  was  given,  were 
constituted  a  board  for  the  management  of  the  fund;  and  as 
vacancies  might  occur,  the  mode  of  supplying  them  in  perpe- 
tuity was  pointed  out  Particular  directions  were  given  for 
the  investment  of  the  sum,  and  the  accumulation  and  appro- 
priation of  the  interest    In  the  opinion  of  the  court,  deliv- 
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ered  by  Judge  Denio,  it  was  asBumed  that  the  bequest, 
according  to  the  general  mles  of  law,  would  be  void  for  want 
of  an  ascertained  eegtui  qtie  trusty  in  whom  the  equitable  title 
would  vest  (p.  540);  it  being  justly  considered  that  the  '*  chil- 
dren of  the  poor"  were  quite  too  indefinite  a  class  to  be  enti- 
tled in  law  to  take  as  beneficiaries.  Notwithstanding  this 
assumption,  the  bequest  was  sustained.  The  learned  judge 
examined  at  some  length  the  English  doctrine  of  charitable 
uses,  and  he  stated  his  conclusion  to  be  that  the  law  of  chari- 
ties was,  at  an  indefinite  but  early  period,  ingrafted  upon  the 
common  law,  and  that  the  statute  of  Elizabeth  was  not  intro- 
ductory of  any  new  principles,  but  was  only  a  new  and  less 
dilatory  and  expensive  method  of  establishing  charitable  dona- 
tions understood  to  be  valid  by  the  laws  antecedently  in  force 
(p.  542).  The  opinion,  however,  not  merely  conceded,  but  main- 
tained, that  under  our  political  system,  with  its  precise  distri- 
bution of  the  powers  of  government,  the  English  law  on  this 
subject  is  in  force  here  only  so  Cor  as  it  is  capable  of  adminie- 
tration  in  the  exercise  of  strictly  judicial  power.  ''We  have 
no  magistrate,"  it  was  observed,  ''clothed  with  the  preroga- 
tives of  the  crown,  and  our  courts  of  justice  are  intrusted  only 
with  judicial  authority."  The  cy  pres  doctrine  of  the  English 
chancery,  in  other  words,  the  right  of  making  an  approximate 
or  discretionary  will  for  a  testator,  where  he  has  only  declared 
some  indefinite,  illegal,  or  ineffectual  charitable  purpose,  was 
distinctly  disavowed.  The  case  itself  must  be  viewed  as  a 
well-considered  authority  for  the  proposition  that  a  charitable 
gift,  definite  both  in  its  subject  and  purpose,  and  made  to  a 
definite  trustee,  who  is  to  receive  the  fund  and  apply  it  in  the 
manner  specified,  is  to  be  maintained,  although  it  would  be 
void  by  the  general  rules  of  law,  because  the  particular  ob- 
jects of  the  gifl^  or  persons  to  be  benefited  by  it,  are  unascer- 
tained. Such  a  gift  is  capable  of  being  enforced  by  a  judicial 
sentence;  and  it  afibrds  neither  room  nor  justification  for  an 
exercise  of  the  ey  pres  power.  So  much,  then,  of  that  which 
is  peculiar  in  the  English  system  of  charitable  trusts  ought  to 
be  considered  as  settled  in  the  jurisprudence  of  this  state* 
But  beyond  this  we  cannot  go,  without  exercising  functions 
which  are  not  judicial;  which,  in  England,  rest  on  preroga- 
tive,  and  are  there  exercised  by  the  sign-manual  of  the  sov- 
ereign, or  by  the  court  of  chancery  as  the  keeper  of  his 
conscience. 
The  other  case  to  be  particularly  noticed  is  Owen*  v.  lfi#- 
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•tonary  Society  of  the  Methodist  Epieeopal  Churekj  14  N.  Y. 
880  [67  Am.  Dec.  160],  determined  three  yeazB  later.  In 
that  caae,  the  bequest  was  of  the  residne  of  the  testator's 
estate  to  ^^the  Methodist  Greneral  American  Missionary  So- 
ciety appointed  to  preach  the  gospel  to  the  poor,  L.  C."  That 
society  was  unincorporated  at  the  time  of  the  testator's 
decease,  and  the  gift  was  directly  to  it,  without  the  inter- 
Tention  of  any  trustee  to  take  and  administer  the  fund  and 
maintain  the  charity.  An  opinion,  concurred  in  by  a  msQcrity 
of  this  court,  was  delivered  by  Judge  Selden,  in  which,  with 
great  learning  and  research,  he  traced  the  juxisdicticm  of 
the  English  chancery  over  charitable  uses  to  its  respective 
sources;  and  he  came  to  the  conclusion  that  the  peculiar  fear 
tures  of  that  system  of  law  were  derived  from  the  statute  of 
43  Elizabeth,  and  consequently  that  those  peculiarities  are  no 
part  of  the  law  of  this  state.  The  bequest  was  adjudged  to  be 
void;  a  majority  of  the  judges  assenting  to  that  conclusion, 
not  only  upon  the  basis  laid  down  in  that  opinion,  but  also  on 
the  ground  that  the  indefiniteness  of  the  charitable  purpose 
indicated  by  the  testator  would  vitiate  the  gift,  evmi  according 
to  the  English  law.  There  is  certainly  a  want  of  coincidence 
between  the  opinion  of  Judge  Selden  and  that  of  Judge  D^o, 
in  the  previous  case,  upon  a  question  of  juridical  history,  which 
I  am  inclined  to  think  is  not  one  of  fundamental  importance. 
We  are  justified  in  so  thinking,  because  the  diversity  of  views 
on  that  question  led  to  no  practical  difference  in  conclusion  or 
result.  The  authority  of  WiUiams  v.  WiUiqms,  8  N.  Y.  627, 
was  conceded  in  the  later  case,  the  distinctiGn  taken  being 
that  in  the  one  case  there  was  a  competent  trustee  of  the  fund, 
while  in  the  other  there  was  not.  And  to  av(»d  all  misappre- 
hension. Judge  Selden  qualified  the  result  of  his  opinion  by 
conceding  that  *^  courts  of  equity  in  this  state  have  power  to 
enforce  the  execution  of  trusts  created  for  public  and  charitable 
purposes  in  cases  where  the  fund  is  given  to  a  trustee  comjpe- 
tent  to  take,  and  where  the  charitable  use  is  so  far  defined  as 
to  be  capable  of  being  specifically  executed  by  the  autbcmty 
of  the  court,  even  although  no  certain  beneficiary,  other  than 
the  public  at  large,  may  be  designated."  Now,  this  concession 
yields  all  that  was  claimed  or  determined  in  the  previous  case, 
while  the  ccmoession  in  that  case  yields  all  that  was  determined 
in  this.  The  joint  authority  of  both  decisions  establishes  these 
propositions:  1.  That  a  gift  to  charity  is  maintainable  in  this 
slate  if  made  to  a  competent  trustee,  and  if  so  defined  that  it 
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can  be  executed  as  made  by  the  donor  by  a  judicial  decreei 
although  it  may  be  void  according  to  general  rules  of  law  for 
want  of  an  ascertained  beneficiary;  2.  In  other  respecti,  the 
rules  of  law  applicable  to  charitable  uses  are  within  those 
which  appertain  to  trusts  in  general;  8.  The  cypres  power, 
which  constitutes  the  peculiar  feature  of  the  English  system, 
and  is  exerted  in  determining  gifts  to  charity  where  the  donor 
has  failed  to  define  them,  and  in  framing  schemes  of  approxi- 
mation near  to  or  remote  from  '^he  donor's  true  design,  is  un- 
suited  to  our  institutions,  and  has  no  existence  in  the  jurispru- 
dence of  this  state  on  this  subject.  We  ought  to  accept  these 
rules  as  the  law  of  this  state,  because  they  are  the  necessary 
result  of  the  carefully  considered  decisions  of  this  court  which 
have  been  mentioned;  and  we  think  that  a  re-examination  of 
the  principles  and  authorities  on  which  those  decisions  were 
based  would  now  be  inappropriate. 

It  is  an  obvious  conclusion  from  these  premises-  that  the 
law  of  charities  cannot  be  invoked  in  aid  of  the  bequest  now 
under  consideration.  It  has  been  shown  that,  in  one  view  of 
the  will,  the  consummation  of  the  testator's  charitable  pur- 
pose was  referred  to  the  judgment  and  discretion  of  the  exec- 
utors, and  that  the  purpose  has  failed  by  their  renunciation. 
As  judicial  power  is  exercised  in  the  interpretation  of  wills, 
and  in  establishing  them  as  made  by  testators,  and  not  in 
framing  them,  this  difficulty  is  incurable.  In  England,  the 
ey  pre8  power  would  be  exerted  in  such  a  case;  and  a  scheme 
would  be  devised  by  a  master  of  the  court  of  chancery,  or  the 
crown  would  appoint  the  charity  under  the  sign-manual.  In 
either  mode  of  exercising  that  power,  it  rests  upon  prerogative, 
and  is  a  creative  energy,  which,  as  we  have  seen,  does  not  be- 
long to  our  judicial  system.  In  Fontain  v.  Ravendj  17  How. 
369,  the  testator  gave  the  residue  of  his  estate  to  his  execu- 
tors to  be  disposed  of  for  the  use  of  such  charitable  institu* 
tions  in  Pennsylvania  and  South  Carolina  as  they  should 
deem  most  beneficial  to  mankind.  Here  was  a  power  of  selec- 
tion to  be  exercised  in  the  discretion  of  the  executors.  But 
they  died  before  the  period  arrived  when  the  selection  could 
be  made.  The  gift,  therefore,  could  not  be  executed  as  the 
testator  made  it,  and  it  was  held  that  his  heirs,  or  next  of  kin, 
were  entitled  to  the  fond.  So,  in  this  case,  the  executors  hav- 
ing renounced,  the  discretion  in  which  the  testator  confided  is 
dead,  and  there  is  no  power  in  us  to  reconstruct  the  gift  which 
has  failed  as  he  intended  to  make  it.    And  if  we  lay  out  of 
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view  the  element  of  discretion,  either  ss  not  conferred  by  the 
will  or  as  extinct  by  renunciation,  we  encounter  a  defect  which 
wmild  not  be  remediable,  even  according  to  the  cy  pres  doctrine. 
The  subject  of  the  bequeet,  or  thing  intended  to  be  given,  is 
undefined.  Of  course,  it  was  money,  to  be  expended  in  found- 
ing and  maintaining  a  dispensary;  but  there  are  no  means  of 
ascertaining  the  sum  which  the  testator  intended  to  give.  In 
such  a  case,  even  prerogative  would  hesitate  to  declare  how 
much  of  the  estate  should  be  taken  from  those  who  are  by 
law  entitled  to  all  that  is  not  efiectually  disposed  of  by  the 
testator  himself;  and  I  think  that,  among  all  the  extreme 
eases  determined  by  the  English  courts  in  favor  of  charities, 
none  can  be  found  giving  efTect  to  a  gift  which  is  void  in  law 
hr  the  reason  here  suggested.  It  is  the  indefiniteness  of  the 
object  and  purpose  of  a  charitable  donation,  and  the  impos- 
nbiUty  of  effectuating  it  as  the  donor  intended,  which  have 
furnished  occasion  in  so  many  cases  for  the  exercise  of  the 
cy  pre9  power.  But  in  all  the  cases,  I  think  it  will  be  found 
that  the  donor  did  not  leave  in  hopeless  uncertainty  the  gift 
itself. 

The  sum  intended  for  the  dispensary  was  to  be  taken  from 
the  residuum  of  the  testator's  estate,  after  satisfying  certain 
enumerated  l^acies.  That  object  being  provided  for,  the  tes- 
tator then  bequeathed  his  remaining  estate  to  his  executors  in 
trust,  to  apply  the  same,  in  their  discretion,  as  ^^  they  should 
think  fit  and  proper,"  to  the  treasurer  or  other  officer  having 
the  pecuniary  management  of  any  one  or  more  societies  for 
the  support  of  indigent  and  respectable  persons,  especially 
females  and  orphans,  and  for  the  use  of  said  societies;  and  he 
declared  it  to  be  his  intention  to  give  to  his  executors  discre- 
tionary power  as  to  the  disposition  of  the  fund,  so  that  it  be 
applied  to  objects  of  charity.  This  provision  will  require  but 
a  brief  consideration.  The  first  inquiry  is,  whether  the  sum 
designed  for  a  dispensary,  in  consequence  of  the  failure  of  that 
purpose,  goes  to  the  next  of  kin  as  undisposed  of,  or  falls  into 
the  ultimate  remainder  under  this  clause.  If  the  latter,  then 
the  whole  residue  of  the  estate,  after  satisfying  the  specific 
bequests,  is  given  to  the  executors  for  the  charitable  purposes 
mentioned  in  the  final  clause.  But  such  is  not  the  construc- 
tioQ  or  effect  of  this  provision.  The  general  rule  undoubtedly 
iSy  that  in  a  will  of  personal  estate  a  general  residuary  clause 
carries  to  the  residuary  legatees  whatever  is  not  otherwise 
legally  and  efibctually  disposed  of.     Such  is  the  presiuned 
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intention  of  the  testator  in  meet  cases.  But  the  authorities 
do  not  apply  this  doctrine  where  the  bequest  is  of  the  remdoe 
of  a  residue,  and  the  first  disposition  fails.  The  opposite  rule, 
[  think,  universally  prevails  in  such  cases.  In  the  case  of 
ShryvMJier  v.  Northcotej  1  Swanst.  570,  the  master  of  the  loUs 
said:  ''  It  seems  clear  on  the  authorities  that  a  part  of  the 
residue  of  which  the  disposition  fails  will  not  accrue  in  aug- 
mentation  of  the  remaining  parts  as  a  residue  of  a  residue; 
but  instead  of  resuming  the  nature  of  residue,  devolves  as  un- 
disposed of: "  Ward  on  Legacies,  82,  and  cases  cited,  18  Law 
lib.;  Floyd  v.  Barker^  1  Paige,  480;  Atiomey^Chneral  v.  JSaviet, 
9  Ves.  635. 

Now,  we  have  seen  that  the  sum  which  the  testator  intended 
to  give  for  a  dispensary  was  wholly  uncertain  in  amount^  and 
that  the  bequest  was  void  on  that  and  other  grounds.  As 
that  portion  of  the  residuum  must  go  to  the  next  of  kin  as  un- 
disposed of,  the  final  gift  of  the  remainder  involves  precisely 
the  same  uncertainty,  and  is  void  for  the  same  reason.  In 
order  to  ascertain  the  amount  of  this  gift,  the  sum  intended 
to  be  previously  appropriated  out  of  the  whole  residue  must 
first  be  known.  But  as  that  cannot  be  known,  the  ultimate 
bequest  falls  to  the  ground  also.  This  is  clear  in  reason  and 
logic,  and  it  is  well  settled  by  authority. 

In  Chapman  v.  £roion,  6  Ves.  404,  a  testatrix  gave  a  residue 
of  her  estate  to  her  executors  in  trust:  1.  To  build  a  chapel, 
but  devoting  no  particular  sum  to  that  object;  2.  If  there 
should  be  any  overplus  for  the  support  of  a  preacher  not  ex- 
ceeding twenty  pounds  a  year;  and  3.  If  any  further  overplus, 
the  sum  was  to  be  expended  in  such  charities  as  the  executors 
should  think  proper.  Here  was  a  residuum  divided  into  three 
parts.  The  first  gift  was  adjudged  void,  as  against  the  laws 
of  mortmain.  The  second,  being  dependent  upon  the  first,  failed 
also.  As  the  chapel  could  not  be  built,  no  preacher  was  wanted. 
The  third  and  last,  standing  by  itself,  was  conceded  to  be  good, 
according  to  the  law  of  charitable  uses  in  England.  But  the 
objection  to  it  was,  that  the  amount  of  that  bequest  could  not 
be  ascertained  without  first  determining  what  sum  would  have 
been  required  to  build  the  chapel,  which,  together  with  the 
twenty  pounds  per  annum  for  the  preacher,  did  not  fall  into 
the  ultimate  residuum,  but  went  to  the  heirs  and  next  of  kin. 
But  that  sum  was  held  to  be  incapable  of  asoertainmenti 
because  the  chapel  was  not  to  be  built,  and  the  final  remainder 
to  general  charity  was,  therefore,  equally  uncertain.    Thai 
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bequeet  was  also  adjudged  to  be  void  on  this  groond  alone, 
and  the  whole  residuary  estate  was  consequently  declared  to 
be  undisposed  of  by  the  wilL  This  decision,  which  has  always 
been  recognised  as  a  sound  one,  not  only  establishes  the  point 
lo  which  it  is  here  cited,  but  it  verifies  also  the  observation 
before  made,  that  a  legal  uncertainty  in  the  subject  of  a  gift  is 
incurable,  even  by  the  law  of  charities  in  England.  A  similar 
decision  was  made  in  the  case  of  Attomey^Oeneral  v.  fTtnxmon, 
2  Jac  A  W.  270.  Again  it  was  held  in  Limbrey  v.  Ourvj  6 
Madd.  151,  that  where  a  residue  is  given  to  a  valid  purpose  it 
bils  with  a  prior  void  purpose,  if  not  capable  of  being  ascer- 
tained, except  by  the  actual  execution  of  that  purpose.  The 
valid  purpose  in  that  case  was  also  a  charity. 

The  final  bequest,  therefore,  in  the  case  now  before  us,  was 
void  for  the  reason  that  the  remainder  of  the  residuary  estate 
faitended  to  pass  to  the  executors  under  that  request,  is  inca- 
pable of  being  ascertained.  It  is  also  void  by  reason  of  the 
indefiniteness  of  the  object  of  the  gift.  If  tMs  defect  could 
be  aided  by  an  exercise  of  the  unlimited  discretion  reposed  in 
the  exectors,  to  whom  the  fund  was  given  in  trust,  they  have 
renounced,  not  only  as  executors,  but  as  residuary  legatees  in 
trust  also.  On  this  branch  of  the  question,  enough  has  been 
said  in  examining  the  provision  in  regard  to  the  dispensary. 

The  remaining  question  arises  upon  the  provision  which 
directed  the  executors  to  purchase  a  farm  in  trust  for  the 
benefit  of  the  testator's  nephews  and  nieces.  I  am  of  opinion 
that  this  clause  was  intended  to  create  an  express  trust  to  re- 
ceive the  rents  and  profits  of  land,  and  apply  them  to  the  use 
of  the  beneficiaries  designated;  and  consequently,  that  the 
tmst,  in  its  nature  and  kind,  is  permitted  by  our  statute  of 
uses  and  trusts:  1  R.  S.  728,  see.  55.  No  technical  or  pre- 
cise words  are  necessary  in  order  to  constitute  such  a  trust 
If  the  direction  is  such  as  to  vest  the  title  in  the  trustee;  if 
his  duties  are  active  instead  of  passive;  and  if  the  possession 
is  subjeeted  to  his  control,  so  that  he  may,  in  his  pleasure  or 
discretion,  exdude  the  beneficiary  therefrom;  and  if,  with 
these  directions,  there  is  no  other  declared  purpose  of  the 
testator — a  trust  to  receive  the  rents  and  profits  is  the  neces- 
sary result  of  the  arrangement.  Rents  and  profits  are  the 
incidents  of  the  possessory  right;  and  certainly  it  is  the  duty 
ef  the  trustee  to  pay  them  over  or  apply  them  to  the  use  of 
the  person  for  whose  benefit  the  grant  or  devise  is  made. 

In  this  case,  the  directum  of  the  testator  to  the  executors 
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was  to  invest  six  thousand  dollars  in  the  purchase  of  a  £Burm 
in  trust,  etc.  The  meaning  of  this  plainly  is,  that  they  were 
to  take  the  legal  title  to  themselves  as  trustees.  The  bene- 
ficiaries of  this  trust  were  the  nephews  and  nieces  of  the  testa* 
tor,  and  a  ''  wish  "  is  expressed  that  they  should  ^'  come  and 
occupy"  the  farm;  but  this  wish  is  qualified  by  an  explicit 
declaration  that  such  occupancy  shall  be  subject  to  the  abso- 
lute control  of  the  executors,  whose  directions  are  to  be  fol- 
lowed without  "  cavil  or  dispute."  They  were  to  be,  therefore, 
not  meiely  passive  trustees.  Their  duties  were  active,  and 
they  consisted  in  controlling  the  possession  at  tht;ir  discretion 
for  the  benefit  of  the  cestuis  que  trust.  The  latter  were  enti- 
tled only  to  the  results — ^in  other  words,  to  the  rents  and  profits. 
These  they  might  receive  directly  as  occupants,  if  the  trustees 
permitted,  or  they  might  take  them  from  the  hands  of  the 
trustees  themselves.  Undoubtedly,  a  trust  to  receive  and 
apply  the  rents  and  profits  of  land  may  be  executed  in  either 
of  these  modes;  and  the  expression  of  a  wish  by  a  testator 
in  favor  of  one  mode  rather  than  the  other  does  not  deprive 
the  trust  of  its  real  character,  so  long  as  the  wish  is  so  quali- 
fied as  not  to  interfere  with  the  discretion  and  power  of  the 
trustee. 

But  this  trust,  although  as  to  its  nature  and  kind,  fiGdling 
within  the  permitted  class,  is  invalid,  because  it  proposed  an 
illegal  suspension  of  the  power  of  alienation.  If  the  farm 
had  been  purchased  according  to  the  direction,  both  the  legal 
estate  of  the  trustees  and  the  beneficial  interest  of  the  eestuu 
que  trust  would  have  been  inalienable  for  a  term  of  fifteen 
years.  The  beneficial  interest  in  a  trust  to  receive  rents  and 
profits  is  unassignable;  and  inasmuch  as  the  trust  declared 
by  the  testator  in  this  case  ought  to  appear  on  the  face  of  the 
conveyance  to  the  executors,  any  sale  of  the  legal  estate  by 
them  within  the  fifteen  years  would  be  in  contravention  of 
such  trust,  and  would  be  void:  1  R.  S.  730,  sees.  63-65;  Hauh 
ley  V.  James,  16  Wend.  61.  But  with  one  exception,  not  now 
material,  the  absolute  power  of  alienation  cannot  be  suspended 
for  a  longer  period  than  during  the  continuance  of  not  more 
than  two  lives  in  being  at  the  creation  of  the  estate:  1  R.  S. 
723,  sec.  15.  It  has  been  repeatedly  adjudged  that  any 
attempted  suspension  of  this  power,  not  dependent  on  lives, 
but  for  an  absolute  term  of  time,  whether  long  or  short,  is  a 
violation  of  the  letter  and  policy  of  this  provision  of  law: 
Hawley  v.  James^  16  Wend.  61;  Boynton  v.  Eayt^  1  Denio,  63. 
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It  866ZDB  to  result,  necessarilyy  that  the  direotion  in  this  will 
to  invest  the  eix  thousand  dollars  in  a  fann  upon  the  trusts 
mentioned  was  contrary  to  the  statute,  and  void.  This  conclu- 
sion being  clear,  if  I  am  right  as  to  the  trust  and  its  character, 
it  becomes  mmecessary  to  inquire  whether  a  trust  to  receive 
the  rents  and  profits  of  land  and  apply  them  to  the  use  of  an 
alien  beneficiary  would  be  valid,  if  the  trust  were  so  consti- 
tuted as  to  be  free  from  any  other  objections. 

If  I  am  mistaken  in  supposing  that  the  trust  in  question  is 
of  the  character  mentioned,  and  void  as  an  attempt  to  suspend 
the  power  of  alienation,  the  only  alternative  construction  is, 
that  the  nephews  and  nieces  of  the  testator  (but  for  the  diffi- 
culty arising  firom  their  alienage)  would  have  been  entitled,  if 
the  farm  had  been  purchased,  to  the  possession  and  to  the 
rents  and  profits  in  exclusion  of  the  executors.    In  that  view, 
the  trust  attempted  to  be  created  would  have  been  passive, 
and  the  nephews  and  nieces  would  take  the  legal  estate.    In 
this  aspect,  the  trust  would  not  be  illegal  or  void,  but  the  use 
would  be  executed  by  the  statute  of  uses  and  trusts,  and  the 
legal  title  would  vest  in  the  beneficiaries:  1  R.  S.  727,  sees. 
47,  49.    The  objection  that  they  were  aliens,  however,  stands 
in  the  way,  not  of  this  construction,  but  of  the  consequences 
which  flow  firom  it,  because  the  statute  of  wills  declares  that 
a  devise  to  an  alien  of  any  interest  in  land  shall  be  void: 
2  R.  S.  57,  sec.  4.    A  direction  in  a  will  that  money  be  laid 
out  in  land  to  be  conveyed  to  or  for  the  benefit  of  an  alien,  so 
as  to  invest  him  with  the  possession  and  the  rents  and  profits, 
would  undoubtedly  fall  within  that  provision.    It  is  impos- 
sible, therefore,  in  any  view,  to  uphold  this  direction  of  the  will. 
At  the  end  of  the  fifteen  years,  the  executors  were  authorized 
to  sell  the  land  and  distribute  the  proceeds  among  the  nephews 
and  nieces.    This  would  have  been  a  lawful  trust,  or  power  in 
trust,  if  the  postponement  of  its  execution  for  an  absolute  period, 
of  time  did  not  suspend  the  power  of  alienation  in  a  manner 
which  the  statute  does  not  permit.    That  suspension  is  fatal 
to  this  trust  also.    It  is  to  be  observed,  moreover,  that  inas- 
much as  the  direction  to  purchase  the  land  cannot  be  executed, 
for  the  reasons  which  have  been  given,  so  the  authority  to  sell 
it  and  divide  the  proceeds  necessarily  fSeills  to  the  ground  with 
that  direction. 

The  intention  of  testator  was,  that  a  sum  of  money  should 
be  laid  out  in  land,  and  the  rents  and  profits  enjoyed  by  his 
nephews  and  nieces  for  fifteen  years;  that  the  land  should 
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then  be  leconTerted,  and  the  money  divided  among  them.  The 
design  to  giye  the  money  to  them  was  strictly  lawfdl;  and  my 
first  impression  was,  that  the  final  beqnest  might  take  effect 
in  their  fayor  as  a  Tested  legacy,  payable  at  the  end  of  fifteen 
years  from  the  testator's  decease.  To  reach  such  a  resulti  it 
is  not  required  to  execute  the  unlawful  direction  to  purchase 
and  hold  the  land,  and  then  to  sell  and  reconvert  it.  No  con* 
version  being  in  judgment  of  law  possible,  no  reconversion  is 
either  necessary  or  possible.  Disregarding  those  directions, 
the  original  gift  was  of  money,  and  it  was  to  be  finally  paid 
over  in  money  at  a  certain  future  period.  So  much  of  the 
testator's  intention  might,  therefore,  be  effectuated  consistently 
with  the  rules  of  law,  and  without  disturbing  any  other  por- 
tion of  his  will.  In  this  view  of  the  subject,  I  think  the  legacy 
was  vested  in  the  beneficiaries  in  equid  shares,  subject  to  be 
divested  as  to  the  equality  of  division  by  an  exercise  of  the 
discretionary  power  of  apportionment  given  to  the  trustees: 
1  Roper  on  Legacies,  1st  Am.  ed.,  400,  402;  Hill  on  Trustees, 
79,  and  cases  cited;  Dominiek  v.  Sayre^  8  Sandf.  655.  I  had 
proposed,  therefore,  to  give  effect,  in  the  manner  here  suggested, 
to  the  testator's  undoubted  intention  that  his  nephews  and 
nieces  should  have  the  principal  sum  bequeathed,  at  the  end 
of  fifteen  years.  But  my  brethren  find  a  difficulty  which  they 
think  cannot  be  overcome.  The  direction  is  to  invest  a  sum, 
not  exceeding  six  thousand  dollars,  in  a  farm,  etc.  The  maxi- 
mum  limit  is  fixed;  but  below  that  the  amount  to  be  thus 
invested  was  left  wholly  in  the  discretion  of  the  executors. 
They  might  purchase  a  farm  of  any  value  below  six  thousand 
dollars.  This  discretion  cannot  now  be  exercised,  because  the 
executors  have  renounced.  It  was  never  capable  of  being 
exercised,  because,  as  we  have  seen,  the  direction  itself  was 
unlawful  and  void.  Viewing  the  bequest,  therefore,  as  a  vested 
pecuniary  legacy,  the  sum  given  appears  to  be  wholly  undefined* 
and  I  acquiesce  in  the  suggestion  that  this  is  fiettal  to  the  gift 
The  judgment  of  the  supreme  court  must  be  affirmed. 

All  the  judges  agreed  that  the  trust  for  the  benefit  of  the 
nephews  and  nieces  was  void  for  the  reason  last  assigned;  aU 
except  Denio  and  Mason,  JJ.,  who  adhered  to  the  views  ex- 
pressed by  the  former  in  WiUiams  v.  WiUiamSf  8  N.  Y.  527, 
concurred  in  the  opinion  of  Comstock,  C.  J.  Selden,  J.,  how- 
ever, took  exception  to  some  of  its  language  in  respect  to  the 
cy  pres  doctrine,  holding  that  the  court  of  chancery,  in  supply* 
ing  defects  of  detail  in  the  directions  for  the  execution  of  the 
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trast  by  meanB  of  a  scheme,  exeiciBed  a  power  which  was 
purely  judicial,  and  to  which  our  courts  have  succeeded. 
Judgment  affirmed. 

GiFiB  Guuxnro  TftusiB  iror  Bzpbxbslt  Autbobbid  bt  Statutb  are 
in  New  York:  l^etMiari  v.  ^eO;  1  Thomp.  ft  G.  609;  and  charitable  imsti 
nok  excepted  from  the  operation  of  the  statute  aboliahing  all  naea  and 
tnuti  except  those  expyoidy  anthoriaed:  Clemen*  v.  Clementt  87  N.  T.  76^ 
botfa  citmg  the  principal  case.  Merely  passive  trusts  to  soffer  another  to 
take  and  receive  rents  and  profits  are  void:  Verdm  v.  BJoemn^  71  Id.  847; 
Domomm  v.  Van  Dt  Matrk^  78  Id.  248^  also  citing  the  principal  case. 

DooniNX  ov  Cy  Pus  has  Ko  Exibtkncix  in  law  of  New  York:  Basoom 
T.  AlberUom,  84  N.  Y.  800;  nor  in  Kentucky:  OrwnkT.  LomimdBeeic.  Soc,  8 
Bosh,  375;  nor  South  Garclinas  Prinffie  v.  Done^,  8  Rich.,  K.  S.,  609,  all 
citing  the  principal  case. 

Onrrs  xr  Will  IwDsniiiTXLT  Snranmio  Powxa  ov  Auxmahox  are 
void:  See  Letmard  v.  Bell,  1  Thomp.  ft  G.  009;  0<mo  v.  McCmm,  86  How.  Pr. 
343;  J^fancAord  T.  i^^McftofYi,  4  Hun,  291;  a  C,  6  Thomp.  ft  G.  666;  Oarve^ 
w.  McDewitt,  II  Rjm,  46li  BaeomY.ABtertmm,  U II.  Y.fm,  60^  69i.  Power 
in  tmaty  executian  of  which  is  directed  after  lapse  of  period  beyond  two  lives 
in  being,  is  void:  gum  v.  Bkkmer,  49  Barb.  136;  S.  G.,  83  How.  Pr.  236^  citing 
the  FTTmrirfil  case. 

Xkusibi  OB  ExsuuTUB  MAT  BBxoinffCB  OB  Bjoubb  TO  AooKPT  Tbubt: 
See  SmrHU  v.  SiUimom,  64  AnL  Dec.  632;  and  see  the  principal  case  cited 
CQ  this  point  in  Jhmmbug  v.  Ocectn  NaL  Bank,  6  Lans.  298.  Where  an  execu- 
tor xenoancesy  the  administrator  appointed  takes  his  place,  and  power  co- 
extensive with  that  which  was,  or  would  have  been  taken  by  the  executor 
whoM  place  he  fills:  Petanom  v.  Ckmioal  Bank,  27  How.  Pr.  602;  &  0,,  2 
BobL  606;  SdaU  qf  Betk^,  18  Wis.  466^  both  citing  the  principal  case. 

Iixoafinw  MAT  Vbbt  im  Ixtibbt  at  Tdcb  ot  Dbath  ot  TnrATOBy  though 
the  time  of  payment  be  pcs^oned:  Oaptqr  v.  Lame,  86  N.  Y.  846^  citing  the 


Laivkd  liBoaniBi,  Oxnxballt:  See  note  to  MoHmy.  Benrntt^^Am.  Dec 
68&  Oa  devise  to  two  sens  when  they  reach  the  age  cl  twenty-cue^  but  in 
eaee  tliey  both  die  before  that  time^  then  to  another,  the  share  of  one  of  then 
who  dies^  if  the  other  reaches  the  age  of  twenty-one,  does  not  lapse^  but  goes 
to  his  perscnal  representatives^  for  the  event  in  which  he  could  not  take,  to 
wit^  the  death  of  both,  has  not  happened:  In  rt  Ooodrieh,  2  Bedf.  47,  citing 
the  principal  case. 

Om  bt  Wnx  WmoB  DmovATxs  No  Jkanaa  ot  Lioal  ob  Equitabli 
Tbcui  n  Void:  Baeoom  v.  Albertean,  84  N.  Y.  690.  And  so  where  there  is 
uncertainty  both  as  to  the  subject  and  object  of  the  bequest:  Heie»  v.  Murphy, 
40  Wis.  291;  but  where  the  gift  is  legal,  definite  as  to  the  donee,  and  subject 
and  object  of  the  gift^  and  only  requires  a  trustee  to  carry  out  the  puxpose  of 
the  donor,  a  court  of  equity  may  well  act  in  preserving  the  trust  fund  from 
lapsing:  SioHtweaiher  r.  American  Bible  Soe.,  72  HI  6S;  X€iyv.X€iy,40Barb. 
626;  and  the  same  rule^  that  a  gift  will  be  oonsidered  valid,  is  applied  to  per- 
sonal properly  in  such  cases:  ffobnu  v.  Mead,  62  N.  Y.  844.  A  will  to  be 
valid,  as  concens  a  gift  in  trusty  need  not  point  out  the  plan  by  which  a 
bequort  is  to  be  acoompliahed.  It  is  sufficient  if  it  appoints  trustees  with 
power  to  ^pnipriate  the  money  towards  a  definite  object  as  they  see  fit: 
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iSroiiMt  T.  JOOH  78  iDd.  102;  JOUer  T.  IVodbMrf;  24  O^ 
frinoipal  oaae. 

Dsnsis  TO  Ck>BSORATiO!r8:  8m  note  to  MdCoKttt  t.  (h^phtm  A&ifhmm^  18 
Am.  Deo.  541.  If  a  oorpomtioD  is  iaoompatent  to  reotive  a  derioe,  a  ooorl 
of  equity  ii  oertaixdy  inoompetent  to  appoint  a  tnistee  to  act  in  place  of  tlie 
eorporaidony  so  aa  to  effect  the  intent  of  the  tratt:  CAomfterMa  t.  Clkmfar- 
faia,  3  Lane.  383,  citing  the  prindpel  case. 

Cbaritablb  Uses,  Gehxballt:  See  Otnea*  ▼•  JfinfaiKify  Am.,  87  Am.  Dee. 
160,  and  the  eztensive  note  thereto  184.  The  law  of  charitable  naei^  aa  it 
exists  in  England,  does  not  exist  in  New  York:  Xeiy  t.  Xeiiy,  33  N.  Y.  I20t 
citing  the  principal  case.  In  RM.  ▼.  Ofterftrmmer,  40  Wis.  257,  the  principal 
ease  is  cited  as  a  leading  authority  on  the  law  of  charitable  trusts.  Aa  to 
charities  void  for  uncertainty,  see  the  note  to  Bridget  v,  PleatantB,  44  Am. 
Dec  88»  et  seq.  In  Owau  r,  Mitnonary  Sodetif,  67  Id.  160,  it  is  held  that 
Tolnntary  societies  cannot  take  by  devise,  even  for  charitable  or  religions 
purposes,  and  that  the  incorporation  of  such  an  association  after  the  testator's 
death  will  not  strengthen  its  ability  to  take;  and  the  principal  case  is  cited  to 
the  same  effect  in  State  r,  Warren^  28  Md.  864.  A  charitable  gift^  definite 
both  in  its  subject  and  puxpoee,  and  made  to  a  definite  trustee  who  is  to 
receive  the  fund  and  apply  it  in  a  manner  specified,  is  to  be  maintained, 
although  it  would  be  void  by  the  general  rules  of  law,  because  the  particular 
object  of  the  gift  or  persons  to  bo  benefited  are  unasoertained.  Such  a  gift  is 
oapable  of  being  enforced  by  judicial  sentence,  and  affords  neither  room  nor 
justifioation  for  an  exercise  of  the  ey  free  power:  Zeiaweiae  v.  Jame$t  63  Fa. 
St.  468;  ^orrw  v.  TJumipwn,  19  N.  J.  Eq.  313;  Ooddard  v.  Pameny,  86  Barik 
655;  IHUch  Rrf.  Church  v.  Brandon,  52  Id.  233;  Amerktm  Trad  Society  t. 
AtuHOer,  30  Ohio  St.  86;  Friarew  v.  Oeneral  Aae'n  Preabyterktn  Churdk,  7 
Heiik.  694,  all  citing  the  principal  case. 

Girr  BT  Wnx  does  not  Gbxatb  Powxb  in  Tbust  in  Exscoroita,  wiiete 
they  in  terms  are  excluded  from  receipt  or  control  of  the  property,  their  pow- 
ers being  merely  passive:  Ilenfy  v.  Fitefferaid,  65  Barb.  511;  Verdim  v.  Sloatm^ 
9  Hun,  152,  citing  the  principal  case. 

Part  of  Rbsidus  of  Gift  bt  Will,  of  which  the  disposition  fails,  wID 
not  accrue  in  augmentation  of  the  remaining  parts  as  a  residue  of  a  reaidne; 
but  instead  of  assuming  the  nature  of  a  residue,  it  devolves  sa  undisposed  of: 
Belie  V.  BetU,  4  Abb.  N.  C.  421;  fKAite  v.  Howard,  G2  Barbw  807;  Kerr  v. 
Dougherty,  79  N.  Y.  346;  Strang  v.  Strang,  4  Redf.  37& 


Sanfobd  v.  Eighth  Avenub  Bailboad  Company. 

[38  Naw  Yoax.  84S.J 
PaBSBNQKK    ATTBHPTID    TO    BB    EjBCnBD    FROM    lUlLROAD    0am  WHIUI  Dl 

Motion  will,  from  the  dangerous  nature  of  such  act,  be  justified  in 
making  the  same  resistance  as  he  would  to  a  direct  attack  on  his  life. 

Tbouob  Passbnokr  is  Liabls  to  EjKcnoN  in  Pbopkr  Mahnkr  fob  Rb- 
FU8INO  TO  Pat  Fabs,  his  resistance  to  an  attempt  to  expel  him  withoat 
stopping  the  car  does  not  present  a  case  of  contributory  negligenoe  «■ 
his  part. 

Aa  BiAiLBOAD  OoMFAinr  Dirbotino  Oovduoiob  to  BnsoT  PaanHOBn  te 
failure  to  pay  fare  is  responsible  for  his  act  in  so  ddng,  it 
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dao  raipoiisiUo  for  anj  droointteiiM  of  ■ggravation  which  attanda  tht 


Trial  is  bt  Jubt,  Appsllats  Ooubt  in  Nmw  Tobx  has  nopoww 
to  reriew  qnettioiis  of  fact  detemiiiiad  in  tho  lower  court;  and  hence  en 
an  appeal  from  an  order  granting  a  new  trial,  the  order  will  be  affirmed 
if  it  can  stand  ocmnatently  with  any  view  taken  cl  the  eyidenoe  given 
at  the  triaL 

Action  for  damages  to  next  of  kin  of  plaintiflf's  intestate, 
reeolting  fiom  his  death  by  the  wrongful  act  of  defendants' 
agenty  the  conductor  of  its  street  car,  in  ejecting  the  intestate 
from  such  car  while  it  was  in  motion.  The  tauctB  appear  in  the 
opinion. 

H.  B.  CcwUsj  for  the  appellant. 

Aaron  J.  Vanderpodj  for  the  respondents. 

By  Court,  Comstock,  C.  J.  Where  the  trial  is  by  jury,  we 
have  no  power,  under  the  existing  rules  of  law,  to  review  any 
question  of  fact  determined  in  the  subordinate  courts.  In 
this  case,  therefore,  we  should  be  obliged  to  affirm  the  order 
granting  a  new  trial,  if  that  order  could  stand  consistently 
with  any  view  to  be  taken  of  the  evidence  given  at  the  trial. 
But  we  are  of  opinion  that,  after  giving  to  the  defendant  the 
benefit  of  whatever  conflict  there  may  be  in  the  testimony, 
and  after  examining  the  facts  proved  in  the  light  most  favor- 
able to  him,  the  plaintiff  was  entitled  to  a  verdict. 

It  is  said,  and  such  is  the  proof  by  one  of  the  witnesses, 
that  the  intestate,  on  stepping  upon  the  platform  of  the  defend- 
ants' car,  announced  his  intention  not  to  pay  the  fare,  alleging 
that  he  had  paid  it  on  the  previous  day  without  having 
been  carried  so  £ar  as  he  was  entitled  to  go.  On  this  ground, 
it  is  claimed  that  the  relation  of  carrier  and  passenger  never 
arose  between  the  parties.  But  there  is  in  this  proposition 
nothing  which  requires  a  serious  consideration.  If  the  fact 
be  as  stated,  the  intestate  might  have  been  refused  admission 
to  a  seat  in  the  car.  But  he  was  allowed  to  pass  in  and  sit 
down  like  other  passengers,  and  the  fare  was  afterwards  de- 
manded of  him  in  the  usual  way.  This  conceded  his  right  to 
take  a  seat,  and  his  situation  was  that  of  any  person  who  en- 
ters one  of  these  cars  and  sits  down  as  a  passenger.  Un- 
doubtedly, it  was  his  duty  to  pay  the  fare  when  demanded^ 
but  nothing  anterior  to  his  refusal  so  to  do  has  anything  to  do 
with  the  present  question. 

In  the  next  place,  it  must  be  conceded  that  the  conductor 
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had  a  right  to  expel  the  intestate  for  the  reason  that  he 
would  not  pay  his  fare  when  asked  to  do  so.  But  this  was 
not  a  right  to  be  exercised  in  a  manner  regardless  of  all  cir- 
cumstances. A  person  cannot  be  thrown  from  a  railroad 
train  in  rapid  motion,  without  the  most  imminent  danger  to 
life;  and  Although  he  may  be  justly  liable  to  expulsion,  he 
may  lawfully  resist  an  attempt  to  expel  him  in  such  a  case. 
As  the  refusal  of  a  passenger  to  pay  feire  will  not  justify  a 
homicide,  so  it  fails  to  justify  any  act  which  in  itself  puts 
human  life  in  peril;  and  the  passenger  has  the  same  right  to 
repel  an  attempt  to  eject  him  when  such  an  attempt  will  thus 
endanger  him  that  he  has  to  resist  a  direct  attempt  to  take  his 
life.  The  great  law  of  self-preservation  so  plainly  establishes 
this  conclusion  that  no  further  argument  can  be  necessary. 

In  this  case,  all  the  evidence  shows  that  the  conductor  of 
the  defendants'  car,  without  arresting  its  motion,  seized  the 
plaintiff's  intestate  and  forcibly  ejected  him.  The  danger 
attending  such  an  act  was  enhanced  by  other  circumstances. 
It  was  in  the  night,  and  a  high  bank  of  snow  was  thrown  upon 
each  side  of  the  track.  No  injury  might  have  resulted  if  the 
expulsion  had  taken  place  from  the  rear,  instead  of  the  front 
of  the  car.  As  a  direct  consequence  of  the  conductor's  act| 
the  passenger  was  injured  so  that  he  died;  and  the  act  itseli^ 
under  the  circumstances  stated,  being  necessarily  attended 
with  great  danger,  stands  without  a  legal  justification.  It  is 
said  that  the  intestate  offered  resistance  when  he  was  thus 
seized.  But  this  he  had  a  right  to  do  in  order  to  save  his  lift^ 
which  he  had  not  forfeited  by  refusing  to  pay  the  fare.  Ha 
was  liable,  as  we  said,  to  be  expelled,  and  the  conductor's  as- 
sault would  have  been  justified  if  the  car  had  been  stopped, 
and  the  expulsion  had  been  made  without  imneoessaxy  vio- 
lence. But  as  the  conductor  had  no  right  to  make  the  aBsanll 
when  he  did  and  as  he  did,  so  the  law  will  justify  such  resist- 
ance as  was  offered  to  that  assault. 

The  decision  of  the  court  below  api)ears  to  have  proceeded 
upon  a  rule  of  law  which  we  think  is  inapplicable  to  the  case. 
In  the  opinion  of  that  court,  it  is  conceded  that  the  oondactor 
was  guilty  of  negligence  and  improper  conduct  in  expelling 
the  passenger  without  stopping  the  car.  But  the  latter  was 
also  in  the  wrong  in  occupying  a  seat  without  paying  the  fine, 
and  the  case  was  put  as  one  of  concurring  negligence  where 
the  injured  party  is  without  redress,  because  he  is  himself  in 
fault.    We  fidl  to  see  how  this  principle  can  be  invoked.    It 
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cannot  be  applied  to  an  intentional  trespass,  certainly  not  to 
a  case  like  the  present.  If  the  plaintiff's  intestate  had  not 
died  of  his  injuries,  his  action  for  the  wrong  would  have  been 
strictly  and  technically  assault  and  battery.  In  such  an 
action,  a  plea  that  the  plaintiff  was  guilty  of  concurring  neg- 
ligence or  fault  woidd  have  been  without  precedent,  as  well  as 
illogical  and  absurd.  To  such  a  cause  of  suit,  the  defendant 
most  find  and  plead  a  complete  justification  of  his  conduct, 
or  be  must  fail  and  pay  the  damages.  At  the  common  law, 
the  cause  of  action  was  lost  if  the  injured  person  died;  but 
under  the  statute,  it  survives  to  the  administrator,  and  is  gov- 
erned in  this  respect,  at  least,  by  the  same  rules  of  law.  The 
case  is  therefore  to  be  stated  thus:  The  defendants,  by  their 
servant,  were  guilty  of  a  personal  and  intentional  assault  upon 
the  intestate.  That  assault,  as  we  think,  was  not  in  law  jus- 
tified by  the  facts,  and  they  are  consequently  without  a  legal 
defense. 

Entertaining  as  we  do  this  view  of  the  case,  it  becomes  un- 
necessary to  examine  in  detail  the  charge  of  the  judge  at  the 
trial.  It  was  quite  as  favorable  to  the  defendants  in  all  re- 
spects as  the  law  of  the  case  would  justify.  A  single  point 
may  be  noticed:  the  judge  was  desired  to  charge  that  if  the 
conductor,  in  the  execution  of  the  defendant's  directions  to 
remove  any  one  from  the  cars  who  declined  to  pay  fare,  used 
unnecessary  force,  and  wantonly  injured  the  deceased,  the 
defendant  is  not  liable  for  such  excess.  This  instruction 
was  refused.  The  request,  of  course,  assumed  that  the  con- 
ductor's assault  was  justified  by  his  instructions  and  by  the 
circumstances;  by  his  instructions  so  as  to  render  his  princi- 
pals  liable  if  he  would  be,  and  by  the  circumstances  bo  as  to 
exonerate  them  bolfti.  This  being  assumed,  the  point  of  the 
request  was  that  he  alone,  and  not  his  principals,  was  liable 
for  any  excess  of  force  and  violence  This  may  have  been 
good  law  in  the  abstract.  But  it  fails  of  application  to  the 
case,  because  the  assault  itself,  as  we  have  seen,  was  unjusti- 
fiable; and  the  defendants  being  liable  for  that  as  principals 
(which  the  proposition  did  not  deny),  they  are  also  answera- 
ble for  any  circumstances  of  aggravation  which  attended  the 
wrong.  It  may  be  added  that  the  case  does  not  disclose  any 
special  &cts  of  this  kind.  The  wrong  consisted  in  ejecting 
the  intestate  firom  the  car  without  a  justification  of  that  act. 

The  order  granting  a  new  trial  must  be  reversed,  and  the 
judgment  for  the  plaintiff  on  the  verdict  must  be  affirmed. 

▲M.  DU.  VOk  LXXX— 19 
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All  the  judges  concurred. 
Judgment  affirmed. 

EzrULBION    OF    PaSSXNOXBS    raOM    lUlLBOAD    TBAOia^    POWBB    OF,    AXB 

WBXM  AND  WSEBB  MAT  BB  EzxBCXSSD:  See  notes  to  CommamoeaUh  ▼.  Pcwer,  41 
Am.  Dec.  476et8eq.,  9sidCJaeagoele.  R.  R.  Co,  t.  Porb,  68  Id.  662, 570,  et  aeq. 
See  also  CBrien  v.  Boston  etc,  R,  R,  Co,,  77  Id.  347,  and  note.  A  oondactor  hae 
the  right  to  remove  passengers  for  refusal  to  pay  fare,  and  may  nse  force  im 
BO  doing:  S?i£a  ▼.  Sixth  Avenue  R.  R,  Co,,  6  Daly,  223;  but  it  is  unlawful  te 
eject  a  passenger  while  the  train  is  in  rapid  motion,  rendering  such  ejectioa 
dangerous  to  life  and  limb:  Hughes  v.  N,  T,  A  N,  If.  R,  R.Co.,4  Jones  &  S. 
226;  and  the  passenger  may  properly  resist  in  such  a  case:  Rounds  ▼.  Delnr 
ware  and  L.  W.  R»  R.  Co.,  64  K.  Y.  138;  and  he  may  use  the  same  resistance 
as  he  would  in  aa  attempt  to  take  his  life:  J^ersonviUe  R.  R.  Co,  v.  Sw\/i,  26 
Ind.  476;  self-preservation  being  his  justifiable  motive  in  such  case:  EwjUsk 
V.  Delaware  and  H.  Canal  Co,,  4  Hun,  684;  S.  C,  66  N.  Y.  457,  all  citing  the 
principal  case. 

EvKiv  Trxspabsxr  mat  Complain  of  Act  Oausino  Uim  Injitrt,  where 
it  amounts  to  more  than  mere  negligence,  and  is  designed  and  intentional 
mischief:  LUcf^field  Coal  Co,  v.  Taylor,  81  IlL  596;  Houghton  v.  Walce,  64 
Barb.  616,  both  citing  the  principal  case. 

Mastik  is  Liable  for  Injubt  Domb  bt  SsRTAinr,  while  acting  within 
the  scope  of  his  authority,  to  a  third  person,  where  such  injuries  are  the 
result  of  an  abuse  of  the  authority  conferred,  whether  from  error  of  judgment 
or  mistake  of  facts,  or  from  negligent  and  reckless  performance  of  his  duties: 
JIamiUon  v.  Tlurd  Avenue  R,  R,  Co,,  13  Abb.  Pr.,  N.  S.,  322;  S.  C,  3  Jones 
&  S.  128;  S.  C,  44  How.  Pr.  297;  Afali  v.  Lord,  39  N.  Y.  384;  iriggins  v. 
Watervliet  T*p  Co,,  46  N.  Y.  28;  Rounds  v.  Delaware,  L,,  <fc  W,  R.  /?.,  5 
Thomp.  &  C.  480. 

Whkrs  Trial  has  been  bt  Jurt,  Appellate  Courts  will  not,  ia 
New  York,  review  questions  of  fact,  but  if  the  order  appealed  from  can  be 
upheld  on  the  existing  facts  as  found,  it  will  be  affirmed:  Macy  v.  W/teeUr^ 
18  Abb.  Pr.  75;  S.  C,  30  N.  Y.  237;  Parberr,  Jcrvis,  3  Abb.  Ai)p.  Dec  452; 
S.  C.  34  How.  Pr.  256;  S.  C,  3  Keyes,  273;  Terry  v.  Wfteeler,  25  N.  Y.  424; 
Henry  v.  Wilkes,  37  Id.  564;  Dickinson  v,  Broadway  and  Sevenili  Avemte  R,  R^ 
47  N.  Y.  509;  HUl  v.  Ooode,  18  Ind.  206,  all  citing  the  principal  case. 


Downing  v.  Marshall. 

[28  New  Yoee,  866.] 

Ukder  Dbvibb  and  Beqitest  to  Tbstator*8  Son  of  real  and  personal  prop- 
erty for  life,  and  to  his  heirs  in  case  he  die  leaving  issue,  or  if  he  dJe 
without  issue  to  the  testator's  nephews  and  nieces,  if  the  son  should  die 
without  issue  before  the  testator,  there  would  be  no  lapse,  but  the  con- 
tingent limitation  would  take  effect  in  favor  of  the  nephews  and  nieces. 

Bequest  in  Trust  to  Applt  Income  to  Son*8  Support  during  Life,  the 
principal  to  be  paid  to  his  issue,  passes  to  other  devisees  and  legatees, 
under  a  contingent  limitation  in  their  favor  of  all  real  and  personal  estate 
devised  and  bequeathed  to  the  son,  the  testator  having  elsewhere  in  the 
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will  referred  to  this  fund  as  a  part  of  tho  son's  estate,  though  he  ha^ 
only  a  beneficial  interest  therein  for  life. 

VjfDKR  Devue  of  Laxp,  Okb  Tuibd  to  Children  of  Tbstai*or*8  Brotheb 
A,  in  equal  shares,  and  one  third  to  the  children  of  his  brother  B,  the 
children  of  each  class  take  the  share  belonging  to  their  claiw  as  tenants 
in  conunon. 

VmuL  DxvxBB  TO  Class  of  Persons,  where,  by  reason  of  legal  incapacity 
of  the  otiien,  but  one  person  of  the  class  can  take,  he  take  all  the  estate 
which  the  demise,  by  its  terms,  gives  to  the  whole  class. 

XJmKR  Dktisk  to  Class  of  Pbrsoks,  where  by  reason  of  alienage  none  can 
take,  the  estate  descends  to  the  heirs  of  the  testator,  and  not  to  the 
residQary  of  the  devisees. 

DinsB  IN  Trust  to  Receivb  and  Apply  Rents  and  Profits  of  real 
estate  during  the  lives  of  two  persons  in  being,  and  then  to  sell  the  prop- 
erty and  dispose  of  the  proceeds  and  income  to  certain  corporations  snd 
nnincorporated  societies,  for  benevolent  and  religions  purposes,  will  fail, 
ss  snch,  if  the  lives  on  which  the  trust  is  made  to  de|)end  were  those  of 
persons  having  no  interest  in  its  performance,  or  who  were  not  bene- 
ficiaries therennder,  though  the  trusts  attempteil  to  lie  created  are  valid 
ss  powers  in  trust,  so  far  as  tho  beneficiaries  are  competent  to  take  by 
devise. 

UnNODRPORATED  ASSOCIATION   IS  INCAPABLE,  AS  SUCH,  TO  TaKE  OlFr  of  real 

or  personal  property  under  a  will  for  charitable  purposes,  where  no 
trustees  of  the  chanty  are  directed  or  designated  in  the  wilL 

Corporations  cannot  Take  Rents  and  Profits  op  Land  under  Power 
created  .by  wiU,  unless  expressly  authorized  by  the  legislature  to  take 
land  or  interests  therein  by  devise,  but  they  may  take  money  or  personal 
property  by  testamentary  gift,  though  raised  by  conversion  of  land  under 
a  power  in  the  will. 

Provision  in  Charter  of  Corporation  Enabling  It  to  Takr  Land  "by 
direct  purchase,  or  otherwise,'*  is  an  express  anthority  to  take  land  or 
interests  therein  by  devise.. 

Action  for  purpose  of  testing  validity  and  obtaining  con- 
struction of  several  parts  of  a  wiU. 

Levi  S,  Cfiatfieldj  for  the  executors. 

John  H,  Reynolds^  for  the  Marshall  Infirmary. 

Marshall  5.  BidweUj  for  the  American  Bible  Society. 

0.  N,  Titusy  for  the  Tract  Society. 

John  K,  Porter,  for  the  heirs  and  next  of  kin. 

By  Court,  Comstock,  C.  J.  The  testator,  after  directing  hia 
executors  to  pay  his  debts  and  funeral  expenses  out  of  any 
personal  estate  which  might  corae  to  their  hands,  proceeded  in 
the  second  clause  of  his  mil  to  devise  and  bequeath  to  his  son, 
John  Stanton  Marshall,  his  dwelling-house  and  lot  on  Con* 
gjress  street,  in  Troy,  together  with  his  plate,  household  furni- 
ture, and  wearing  apparel,  during  the  son's  natural  life,  ''and 
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in  ease  he  shall  die  leaving  issue,  the  same  shall  go  to  his 
heirs."  In  the  third  clause,  he  bequeathed  the  Walcott  bond 
and  mortgage,  a  security  amounting  to  nearly  one  hundred 
and  fifty  thousand  dollars,  as  follows:  One-third  part  to  his 
executors,  upon  trust,  to  keep  the  same  invested  and  apply  the 
annual  income  to  the  support  of  the  said  John  Stanton  Mar- 
shall during  life,  and  if  he  should  die  leaving  lawful  issue, 
then  to  pay  the  principal  to  such  issue;  one-third  part  to  the 
children  <^  tlie  testator's  brother  James  Marshall,  in  equal 
shares,  and  one-third  part  to  the  children  of  his  brother  Jere- 
miah Marshall;  and  in  case  any  of  the  said  children  should 
die  leaving  issue,  the  share  of  the  one  so  d3dng  was  to  go  to 
such  issue.  In  the  seventh  clause,  it  was  declared  that  if  the 
said  John  Stanton  Marshall  should  die  without  lawful  issue, 
**  all  the  real  and  personal  estate  above  devised  and  bequeathed 
to  him  "  was  to  go  to  the  children  of  the  said  brothers  James 
and  Jeremiah,  "to  be  divided  and  distributed  amongst  them 
in  the  same  manner  and  proportions  as  directed  in  the  bequest 
to  them  in  article  3  above  written."  The  only  devise  or  be- 
quest to  the  son  John  Stanton  Marshall  is  contained  in  the 
said  second  and  third  clauses,  and  consequently  this  contin- 
gent limitation  in  favor  of  nephews  and  nieces  refers  to  those 
clauses  only. 

The  first  questions  arise  upon  these  provisions  of  the  will: 
John  Stanton  Marshall,  the  son,  having  died  without  issue  in 
the  life-time  of  the  testator,  it  is  claimed  on  the  part  of  the 
benevolent  institutions  that  the  limitation  over  in  favor  of  the 
children  of  James  and  Jeremiah,  embracing  the  real  and  per- 
sonal property  mentioned  in  the  second  clause,  failed  with  the 
primary  gift  to  him  and  his  issue  in  that  clause  contained. 
These  institutions  being  provided  for  in  the  residuary  clauses 
to  be  hereafter  considered,  they  further  claim  that  the  property, 
both  real  and  personal,  which  is  the  subject  of  the  primary  gift 
and  of  the  limitation  over,  sinks  into  the  residuum,  instead  o( 
descending  to  the  heirs  or  passing  to  the  next  of  kin,  as  undis- 
posed of.  In  the  judgment  appealed  from,  it  is  determined 
that  a  lapse  was  occasioned  by  the  death  of  the  son  without 
issue;  that  consequently  the  devise  and  bequest  over  did  not 
take  effect;  that  so  much  of  the  property  here  spoken  of  aa 
was  personal  passed  under  the  residuary  clauses,  and  that  the 
real  estate,  being  the  residence  on  Congress  street,  descended 
equally  to  the  two  heirs  at  law,  James  E.  Marshall  and  John 
W.  Downing.    These  consequences  might  follow  if  it  were  true 
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that  the  substituted  devise  and  bequest  to  the  children  of 
James  and  Jeremiah  were  intended  to  take  effect  only  in  the 
event  of  John  Stanton  Marshall  dying  without  issue  after  the 
death  of  the  testator.  But  we  see  no  reason  for  imputing  such 
an  intention,  nor  are  we  aware  of  any  rule  which  requires  such 
a  construction. 

The  substitution  was  to  operate  in  the  single  event  named — 
the  death  of  the  son  without  issue.  The  son  and  his  issue 
were  the  primary  objects  of  the  testator's  regard  in  these  pro- 
yisions  of  the  will.  If  his  bounty  could  not  take  that  direc- 
tion, he  designed  it  for  the  children  of  the  two  brothers.  Such 
being  the  general  purpose,  it  was  perfectly  indifferent  to  him 
whether  the  ulterior  limitation  should  take  effect  immediately 
on  his  own  decease  or  at  some  indefinite  time  afterwards.  He 
therefore  declared,  in  plain  words,  that  the  brothers'  children 
should  have  this  property  if  his  own  son  should  die  without 
issue,  and  he  did  not  qualify  that  contingency  by  still  an- 
other which  might  prove,  and  in  fact  would  prove,  fatal  to  his 
main  purpose.  There  is  no  ground  for  supposing  that  his 
wishes,  in  regard  to  the  ultimate  disposition  of  the  property, 
depended  in  the  slightest  degree  on  the  time  when  the  son 
should  die  without  issue.  Whenever  that  event  should  oc- 
cur, the  other  objects  of  his  bounty  were  substituted.  If  the 
doctrine  of  lapse  had  been  more  attentively  examined,  it  would 
have  been  seen  that  it  has  nothing  to  do  with  the  question. 
Testamentary  gifts  are  liable  to  failure  in  consequence  of  the 
ambulatory  nature  of  wills  which  cannot  take  effect  in  favor 
of  persons  who  die  before  the  testator,  because,  until  then, 
such  instruments  can  have  no  effect  at  all.  The  principle  oi 
the  lapse  is  the  same  as  that  which  defeats  the  operation  of  a 
deed  in  favor  of  a  person  who  is  dead  at  the  time  of  its  execu- 
tion. And  whether  the  instrument  be  a  will  or  a  deed,  if  the 
ancestor  be  dead,  the  heir  cannot  take  in  succession  to  him. 
The  rule  has  been  changed  by  our  statute  in  the  case,  where 
the  devise  or  bequest  is  to  a  child  or  descendant  of  the  testator, 
who  dies  in  his  life-time,  leaving  a  descendant  who  survives 
the  testator.  In  such  a  case,  the  estate  or  interest  given  vests 
in  the  descendant  of  the  legatee  or  devisee:  2  R.  S.,  p.  66, 
sec.  52.  But  the  principle,  which  at  the  common  law  occa- 
sioned, and  still  may  occasion,  the  lapse  of  a  legacy  or  devise, 
can  have  no  application  to  substituted  gifts.  The  primary 
gift  may  lapse  or  fail  if  its  object  dies  before  the  will  can 
operate  at  all,  but  this  has  no  tendency  to  defeat  an  inde* 
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pendent  and  ulterior  limitation  to  other  objects  who  are  lining 
at  the  testator's  death.  In  such  cases,  the  question  is  not  one 
of  lapse,  but  of  interpretation  and  intention,  in  regard  to 
which,  in  the  case  before  us,  we  think  there  is  no  room  for 
doubt:  1  Jarman  on  Wills,  293;  Norris  v.  Beyea^  13  N.  Y.  273. 
We  are  of  opinion,  therefore,  that  on  the  death  of  the  testator, 
the  dwelling-house,  plate,  furniture,  etc.,  mentioned  in  the  sec- 
ond clause  of  the  will,  vested  according  to  the  seventh  clause 
in  the  children  of  the  brothers,  James  and  Jeremiah,  then  liv- 
ing. The  modification  of  this  result,  as  to  the  real  estate,  by 
reason  of  the  alienage  of  all  those  children  except  one,  will  be 
presently  noticed. 

Upon  the  same  ground,  a  like  conclusion  must  be  adopted 
in  regard  to  the  one-third  part  of  the  Walcott  mortgage,  the 
income  of  which,  according  to  the  third  clause,  was  to  be 
applied  to  the  support  of  the  said  John  Stanton  Marshall  dur- 
ing his  life,  and  the  principal  of  which  was  to  be  paid  to  his 
issue,  if  he  should  leave  any,  provided  the  substituted  limita- 
tion in  favor  of  the  brothers'  children  was  intended  to  embrace 
this  fund  also.  The  subject  of  that  limitation,  as  we  have  seen, 
was  described  as  ^'  the  real  and  personal  estate  above  devised 
and  bequeathed  to"  the  testator's  son.  The  benevolent  insti- 
tutions and  societies,  as  residuary  legatees,  insist  that  this 
description  does  not  include  the  said  one-third  part  of  the 
Walton  mortgage.  But  we  think  otherwise.  Nothing  but  a  life 
interest  was  given  to  the  son  in  any  of  the  property  in  ques- 
tion, whether  mentioned  in  the  second  or  third  clauses.  Thia 
is  expressly  so  declared  in  both  those  clauses.  If  he  died 
leaving  issue,  such  issue  were  to  take,  not  as  his  representa- 
tives, but  directly  from  the  testator  as  his  devisees  or  legatees, 
it  is  manifest,  therefore,  that  "  the  real  and  personal  estate 
above  devised  and  bequeathed,"  according  to  the  descriptive 
words  of  the  seventh  clause,  is  the  real  and  personal  estate  in 
which  a  life  interest  only  was  devised  and  bequeathed  to  the 
son;  and  the  description  thus  understood  is  quite  as  applicable 
to  the  one  third  of  the  Walcott  mortgage  mentioned  in  the 
third  clause  as  to  the  dwelling-house,  plate,  etc.,  mentioned  in 
the  second;  unless,  indeed,  it  be  a  distinguishing  circumstance 
that  the  gift  of  the  morlgage  fund  is  in  terms  to  the  executors 
upon  trust.  But  we  think  this  is  not  a  materia]  circumstance. 
The  gift  was  beneficially  to  the  son,  and  notwithstanding  the 
trust  it  constituted,  in  the  view  of  the  testator,  the  son's  estate, 
and  he  described  it  in  that  manner  in  the  ulterior  limitation. 
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In  anoiherclause  of  the  will  (the  eighth),  there  is  an  undoubted 
reference  to  this  mortgage  under  the  descriptive  words,  "  the 
iDoome  of  my  said  son's  estate."  Here  we  find  the  one-third 
part  of  the  mortgage  spoken  of  as  the  estate  of  the  son.  The 
testator's  language  was  not  accurate,  but  we  entertain  no  doubt 
that  he  intended  to  give  the  principal  of  this  fund  to  the  chil- 
dren of  the  brothers  on  the  death  of  his  son  without  issue. 
This  conclusion  does  not  seem  to  have  been  questioned  in  the 
court  below;  but  as  already  mentioned,  on  the  ground  of  lapse, 
the  fund  was  adjudged  to  belong  to  the  residuary  legatees. 
That  there  was  no  lapse,  has  been  already  shown. 

There  were  at  the  death  of  the  testator  eight  children  of 
James  Marshall,  all  of  whom  were  aliens,  except  James  E. 
The  children  of  Jeremiah  Marshall  were  six  in  number,  and 
all  of  them  aliens.  The  only  kindred  of  the  testator  capable 
cf  inheriting  real  estate  were  the  said  James  E.  Marshall,  and 
John  W.  Downing,  the  son  of  a  deceased  sister.  It  follows 
that  of  the  two  classes  of  children  who  were  the  objects  of  the 
devise  and  bequest  in  the  seventh  clause,  only  James  E.  Mar- 
shall could  take  by  devise,  and  that  the  Congress-street  house 
and  lot,  except  the  interest  to  which  that  clause  entitleil  him, 
either  descended  to  liim  and  Downing  equally  as  heirs  at  law, 
or  else  passed  under  the  residuary  clauses  of  the  will.  The 
question  next  to  be  considered  is,  whether  James  E.  Marshall 
took  by  the  devise  only  one  eighth  of  one  half,  or  one  half, 
being  the  whole  interest  which  the  devise  by  its  terms  gave  to 
the  class  of  children  to  which  he  belonged.  According  to  the 
deciidon  made  at  the  original  hearing  of  the  case,  he  took  under 
the  will  only  the  smaller  or  fractional  part.  On  the  appeal  in 
the  supreme  court,  it  was  held,  erroneously  as  we  have  seen, 
that  the  whole  devise  had  lapsed. 

I  come  to  the  conclusion  with  some  hesitation  that  James 
E.  Marshall  took  under  the  devise  one  half  of  this  real  estate. 
The  limitation  in  its  terms  is  to  the  children  of  the  brothers 
James  and  Jeremiah,  "  to  be  divided  and  distributed  amongst 
them  in  the  same  manner  and  proportions  as  directed  of  the 
bequest  to  them  in  article  3  above  written."  In  the  third 
article,  as  we  have  seen,  there  is  a  direct  bequest  of  one  third 
of  the  Walcott  mortgage  to  the  children  of  James,  in  equal 
shares,  and  a  like  gift  of  another  third  to  the  children  of  Jere- 
miah. These  are  the  bequests  referred  to  in  the  seventh  clause 
AS  regulating  the  proportions  in  which  the  contingent  devise  and 
bequest  of  the  house  and  other  property  was  to  vest  in  the  two 
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classes  of  children.  Each  class  was  therefore  to  take  one  haU| 
and  the  equality  of  the  shares  refers  necessarily  only  to  the 
divisions  of  interest  amongst  those  embraced  in  either  dass. 
But  of  the  children  of  James,  one,  and  one  only,  could  take 
according  to  the  statute,  which  declares  a  devise  to  aliens 
void.  Upon  the  point  whether  he  is  entitled  to  take  all  that 
was  intended  for  him  and  his  brothers  and  sisters,  we  have  no 
key  to  the  intention  of  the  testator,  because  the  testator  as- 
sumed that  all  were  equally  competent,  and  he  framed  the 
devise  accordingly.  We  must  therefore  ascertain,  if  possible, 
the  rule  of  law  to  be  applied  to  such  a  case. 

Where  a  devise  or  bequest  to  two  or  more  persons  by  name 
is  in  such  form  as  to  create  a  joint  tenancy,  and  one  of  them 
dies  before  the  testator,  it  is  well  settled  that  the  whole  interest 
vests  in  the  survivors,  and  this  result  will  take  place  if  the 
gift  fails  as  to  one  of  the  persons  from  any  other  cause  than 
death:  1  Jarman  on  Wills,  295;  Humphrey  v.  Tayleutj  Amb. 
136;  Larhins  v.  LarkinSj  8  Bos.  &  PuL  16.  It  is  equally  clear 
that  when  the  limitation  creates  a  tenancy  in  common,  the 
gift  being  to  several  persons  by  name,  and  not  to  them  as  a 
class,  the  same  consequence  will  not  follow  from  the  death  of 
one  of  them.  In  such  a  case,  the  share  of  the  one  dying  before 
the  testator,  or  before  the  time  when  it  is  to  vest,  is  lapsed.  In 
the  present  case,  all  the  children  of  the  brothers  living  at  the 
death  of  the  testator,  and  competent  to  take,  would  undoubt- 
edly take  as  tenants  in  common.  When  an  equality  or  inequal- 
ity of  shares  is  prescribed  in  express  words,  the  language  was 
always  held  to  create  such  a  relation.  But  the  devise  was  not 
to  the  children  by  name,  but  to  them  as  a  class,  and  in  such  a 
case,  although  a  tenancy  in  common  may  result,  the  same  con- 
sequence does  not  follow  as  to  the  share  of  one  of  the  class 
who  has  died,  or  for  some  other  reason  cannot  take.  Mr.  Jar- 
man  says:  "Where  the  devise  or  bequest  embraces  a  fluctuating 
class  of  persons,  who,  by  the  rules  of  oonstruction,  are  to  be 
ascertained  at  the  death  of  the  testator,  or  at  a  subsequent 
period,  the  decease  of  any  of  such  persons  during  the  testator's 
life  will  occasion  no  hiatus  or  lapse  in  the  disposition,  even 
though  the  devisees  or  legatees  are  made  tenants  in  common, 
since  members  of  the  class  antecedently  dying  are  not  actual 
objects  of  the  gift."  ^'Thus,"  he  adds,  "if  property  be  given 
simply  to  the  children  or  to  the  brothers  and  sisters  of  A, 
equally  to  be  divided  between  them,  the  entire  subject  of  gift 
irill  vest  in  any  one  child,  brother,  or  sister,  or  any  larger 
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number  of  theee  objects  rarviving  the  testator,  without  regard 
to  previous  deaths:"  1  Jarxnan  on  Wills,  295,  296.  In  Dae  v. 
Shefiddy  13  East,  526,  there  was  a  devise  of  land  to  the  "  sis- 
ters "  of  J.  H.,  expressly,  as  tenants  in  common,  and  to  their 
heirs  and  assigns  forever.  There  had  been  three  sisters  of 
J.  H.,  hut  only  one  was  living  at  the  death  of  the  testator,  or  at 
the  date  of  the  will.  It  was  held  that  she  was  entitled  to  the 
whole.  So  in  Viner  v.  FrandB^  2  Bro.  C.  C.  658,  a  legacy  of 
two  thousand  pounds  was  given  in  equal  shares  to  the  *'  chil- 
dren "  of  a  deceased  sister  of  the  testator,  of  whom  there  were 
three  at  the  date  of  the  will,  but  one  died  in  his  life-time.  It 
was  held  that  the  two  survivors  were  entitled  to  the  whole  sum: 
See  also  Tatam  v.  HWtams,  3  Hare,  348.  I  do  not  find  in  the 
books  the  exact  case  where  the  gift  was  to  a  class  of  persons 
ae  tenants  in  common,  some  of  whom  were  incapable  of  taking 
by  reason  of  alienage.  But  such  a  case  falls  within  the  prin- 
ciple of  those  referred  to.  Whether  the  impossibility  of  taking 
is  a  natural  one  arising  from  the  death  of  one  or  more  of  the 
devisees,  or  whether  it  flows  from  a  legal  incapacity,  the  result 
appears  to  mc  the  same.  In  the  example  before  us,  the  testator 
contemplated  the  objects  of  his  bounty  as  a  class,  and  not  as 
individuals.  The  gift  was  to  vest  whenever  his  son  should  die 
without  issue,  and  in  fact,  it  vested  as  soon  as  the  will  took 
effect  by  the  decease  of  the  testator  himself,  the  contingent 
event  having  previously  occurred.  We  think  that  James  E. 
Marshall  then  became  entitled  to  the  one  half  of  the  real  estate 
in  question,  as  the  only  competent  representative  of  the  class 
to  which  it  was  devised. 

All  the  children  of  Jeremiah  Marshall  being  aliens,  none  of 
ihem  were  competent  to  take  the  other  half  of  the  house  and 
lot  under  the  devise  to  them.  On  behalf  of  the  Marshall  In- 
firmary and  the  religious  societies,  it  is  claimed  that  this 
interest  passed  under  the  residuary  clauses  of  the  will.  But 
we  think  otherwise.  The  statute  declares  that  real  estate  so 
devised  ^  shall  descend  to  the  heirs  of  the  testator;  if  there  be 
no  heirs  competent  to  take,  it  shall  pass,  under  his  will,  to  the 
residuary  devisees  therein  named,  if  any  there  be,  competent 
to  take  such  interest:"  2  R.  8.,  p.  57,  sec.  4.  This  statute 
fdainly  leaves  no  room  for  a  distinction  in  this  respect  between 
a  void  and  a  lapsed  devise.  According  to  some  authorities,  if 
the  dispontion  was  originally  invalid,  the  residuary  devisee 
takes  the  estate  in  opposition  to  the  rule  which  prevails  in 
ease  of  a  lapse.     I  think  the  distinction  was  never  weU 
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founded.  It  was  rejected  by  the  court  of  errors  of  this  state, 
after  the  most  elaborate  consideration,  in  the  case  of  Van 
Kleeek  v.  IhUch  Church,  20  Wend.  457,  where  the  devise  was 
assumed  to  be  void  because  made  to  a  corporation.  If  void 
by  reason  of  the  alienage  of  the  specific  devisee,  the  statute, 
in  plain  terms,  seems  to  repel  any  such  distinction.  One  half 
of  the  real  estate  now  in  question,  therefore,  descended  to  the 
heirs,  and  the  result  is,  that  on  the  death  of  the  testator,  James 
E.  Marshall  became  entitled  to  three  fourths  of  the  whole  (one 
half  by  devise,  and  one  fourth  by  descent),  and  John  W. 
Downing  to  the  remaining  one  fourth. 

The  most  important  questions  in  this  case  arise  upon  the 
residuary  dispositions  of  the  will.  In  the  fourth  clause,  the 
testator  devised  and  bequeathed  to  his  executor  '^  all  the  rest 
and  residue  of  his  real  and  personal  estate  whatsoever,  and 
wheresoever  situated,"  upon  the  trusts  declared  in  the  fifth 
and  sixth  articles.  By  the  fifth  article,  he  directed  the  ezeo- 
utors  to  continue  in  operation  the  manufacturing  establish- 
ments called  the  Ida  Mills,  in  Troy,  in  such  manner  as 
they  should  deem  best,  during  the  natural  lives  of  Joseph 
Marshall  Coville,  of  New  York  City,  and  Joseph  Marshall,  of 
North  Adams,  Massachusetts,  and  of  the  survivor  of  them,  or 
so  long  within  their  lives  as,  in  the  opinion  of  a  majority 
of  said  executors,  the  same  could  be  done  without  material 
injury  to  the  interests  of  the  estate,  and  of  those  participating 
in  the  income  thereof,  and  to  distribute  and  appropriate  the 
net  annual  income  or  profits  thereof,  and  also  the  net  annual 
income  of  all  other  real  and  personal  estate  not  otherwise  dis- 
|)Osed  of  by  the  will,  as  follows:  One  half  in  equal  shares  to 
the  American  Bible  Society,  the  American  Tract  Society,  and 
the  American  Home  Missionary  Society,  and  the  other  half  to 
be  expended  in  supporting  and  maintaining  the  Marshall  In- 
firmary in  the  city  of  Troy  for  the  support  of  poor  and  indigent 
sick  and  lame  persons.  In  the  sixth  clause  the  executors 
were  directed,  on  the  death  of  the  said  Joseph  Marshall  Coville 
and  Joseph  Marshall,  to  convert  into  money,  or  otherwise  dis- 
pose of,  the  real  and  personal  estate  so  devised  and  bequeathed 
to  them  in  trust,  and  to  distribute  and  deliver  over  such  moneys 
or  estate  to  the  several  legatees  for  the  objects  named  in  the 
fifth  clause,  and  in  the  same  proportions  as  therein  directed 
in  respect  to  income.  The  property  embraced  in  these  clauses 
nf  the  will  was  principally  the  Ida  Mills. 

I  am  clearly  of  opinion  that  a  trust  to  reoeive  the  rents  and 
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profits  of  real  estate,  and  apply  them  to  the  use  of  the  benefit 
ciaries  named^  was  marked  out  in  these  ijrovisions.  The  mills 
were  to  be  carried  on  by  the  executors,  to  whom,  as  trustees, 
the  legal  estate  was  expressly  devised.  It  is  true  that  the  an- 
nual income  of  the  business  would  be  a  complex  result  Sow- 
ing from  the  use  of  the  water-power,  the  machinery,  and  the 
mills;  from  the  profit  of  capital,  and  the  employment  of  labor. 
The  material  consideration  is,  that  the  use  or  profit  of  land 
would  be  one  of  the  constituents  in  producing  that  result;  and 
it  might  be  the  principal  one.  The  executors  were  to  have 
the  possession  of  these  establishments,  and  to  operate  them 
for  the  benefit  of  the  institutions  or  societies  which  were  the 
objects  of  the  testator's  benevolence.  In  this  manner,  the  profit 
of  land  was  to  be  received,  and  in  combination  with  other  ele- 
ments it  was  to  be  paid  over  to  the  beneficiaries.  In  a  trust 
to  receive  the  rents  and  profits  of  real  estate,  it  is  not  implied 
that  the  trustee  must  lease  the  estate,  because  that  is  not  the 
only  or  the  most  usual  mode  of  perception.  As  the  owner  of 
land  may  lease  or  occupy  it,  so  in  creating  a  trust  he  may 
provide  for  receiving  the  use  or  income  in  either  of  these 
modes. 

But  although  trusts  to  receive  and  apply  rents  and  profits 
may  be  created  under  the  statute  of  uses  and  trusts,  the  one 
in  question  is  not  constituted  in  the  manner  which  that  statute 
prescribes.  The  application  of  rents  and  profits  must  be  ''to 
the  use  of  any  x)er8on  during  the  life  of  such  person,  or  for  any 
shorter  term:"  1  R.  S.,  p.  728,  sec.  55,  subd.  3.  The  trust 
must,  therefore,  be  made  dependent  on  the  life  of  the  bene- 
ficiary. In  this  case,  the  beneficiaries  are  associations,  incor- 
porated or  unincorporated;  while  the  lives  on  which  the  trust 
depends  are  those  of  two  natural  persons  having  no  interest  in 
its  performance.  Such  a  limitation  is  plainly  unsupported  by 
any  construction  which  we  can  give  to  the  language  of  the 
statute.  We  are  next  to  inquire  whether,  in  the  law  of  trusts 
and  powers,  there  is  any  other  mode  of  giving  effect  to  the 
testator's  intention.  The  law  on  this  subject  underwent  a  con- 
siderable change  in  our  revision  of  1830.  But  there  has  been, 
I  think,  some  misapprehension  as  to  the  character  and  extent 
of  that  change.  All  express  trusts  were  abolished  except  cer- 
tain ones  enumerated  in  the  fifty-fifth  section  of  the  statute, 
which  were:  1.  To  sell  lands  for  the  benefit  of  creditors;  2. 
To  sell,  mortgage,  or  lease  lands  for  the  benefit  of  legatees,  etc.; 
t.  To  receive  the  rents  and  profits  of  land,  and  apply  them, 
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etc.;  4.  To  receive  the  rents  and  profits  of  lands,  and  accumu- 
late the  same,  etc.:  1  R.  S.  p.  728.  The  impression  has  pre- 
vailed to  some  extent  that  these  provisions  of  law  have  taken 
from  owners  the  power  of  impressing  upon  their  estates  any 
limitations  having  the  general  characteristics  of  a  trnst,  except 
such  as  are  thus  enumerated. 

That  this  impression  is  not  well  founded  will  appear  on  a 
brief  consideration  of  the  subject.  At  the  common  law, 
fiduciary  interests  in  land  under  the  name  of  uses  might  be 
created  without  any  restriction  depending  on  the  object  or 
purpose  of  the  trust.  Limitations  of  this  character  were 
enforced  upon  the  conscience  of  him  who  held  the  legal  estate. 
Prior  to  the  statute  of  uees,  27  Hen.  VIII.,  these  limitations 
were,  perhaps,  only  known  in  their  simplest  and  most  elemen- 
tary form;  that  is  to  say,  in  the  form  of  legal  estates  held  by 
one  person  for  the  benefit  of  another,  without  any  active  duty 
or  trust.  In  this  form,  they  were  abrogated  by  that  statute. 
This  was  done,  not  by  defeating  the  feoffment  or  devise  to  such 
a  use,  but  by  vesting  the  legal  estate  in  the  beneficiary.  After 
the  statute,  uses  were  revived  under  the  name  of  trusts.  By 
a  strict  construction  of  that  enactment,  passive  trusts  might 
still  be  created  by  limiting  a  use  upon  a  use;  it  being  held 
that  the  statute  only  executed  the  use  in  the  first  cestui  tcae, 
who  was  allowed  to  hold  the  estate  for  the  benefit  of  the  second. 
This  was  doubtless  an  evasion  of  the  letter  and  policy  of  the 
statute;  but  neither  its  letter  nor  policy  stood  in  the  way  of 
creating  active  trusts;  that  is,  legal  estates  impressed  with 
some  active  duty  in  their  control,  management,  or  disposition 
for  the  benefit  of  some  person  or  class  of  persons  other  than 
the  trustee.  Trusts  of  this  kind  grew  up  and  expanded  to 
meet  the  wants  and  wishes  of  mankind.  They  were  undefined 
by  any  statute  jor  rule.  The  reason,  or  occasion,  for  vesting 
the  legal  title  in  a  trustee  appears  to  have  rested  in  the  dis- 
cretion of  the  author  of  the  trust.  Where  the  instrument  did 
not  in  terms  so  vest  the  title,  there  was  always  a  question 
whether  the  nature  of  the  trust,  or  duty  declared,  was  such  as 
to  render  the  presence  also  of  the  legal  estate  necessary  or 
convenient.  If  so,  the  title  was  deemed  to  vest  in  the  trustee 
accordingly.  If  not,  then  it  remained  in  the  donor  or  his 
heirs,  subject  to  the  trust  as  a  power.  Powers  were  no  less 
undefined  than  trusts.  The  intently  as  to  the  legal  estate 
being  unexpressed,  powers  began  where  trusts  terminated. 
But  to  ascertain  the  dividing  line  between  them  was  ofteo 
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attended  with  difBculty,  and  perplexing  queetions  frequently 
arose:  Brewster  v.  Striker^  2  N.  Y.  19. 

Such  was  the  state  of  the  law  at  the  time  of  our  revision  of 
1830.    We  had  enacted  the  English  statute  of  uses  at  an  early 
day,  but  had  made  no  other  change  in  jurisprudence  on  this 
subject    The  system  of  trusts  was  a  complicated  one,  and  was 
believed  to  be  attended  with  great  inconveniences.    These  it 
was  proi)06ed  to  remedy,  not  by  depriving  men  of  the  power  of 
disposing  of  their  estates,  nor  even  by  abridging  that  power, 
but  by  giving  effect  to  such  dispositions  according  to  a  more 
simple  classification,  so  as  to  relieve  this  branch  of  the  law 
from  much  useless  refinement  and  perplexity.    Trust  estates 
of  a  character  purely  passive,  which  might  exist  in  various 
forms,  notwithstanding  the  statute  of  uses,  were  justly  consid- 
ered wholly  unnecessary.    These  were  accordingly  abrogated; 
but  this  was  not  done  by  defeating  such  limitations  entirely. 
On  the  contrary,  the  policy  of  the  former  statute  was  enlarged 
by  new  and  appropriate  provisions,  which  vested  the  title  in  the 
beneficiary:  1  R.  S.,  p.  727,  sees.  47,  49.    The  utility  of  active 
trusts  was  not  questioned.     But  these  were  believed  to  be 
capable  of  great  abridgment,  and  of  a  precise  and  accurate 
definition;  and  they  were  defined  in  the  fifty-fifth  section  above 
mentioned.    All  oUier  express  trusts  were  abolished  (sec.  45), 
by  which  the  revisers  and  the  legislature  intended  simply  that 
legal  estates  impressed  with  trust  duties  and  powers  should  be 
created  only  in  the  cases  specified.    The  provisions  of  the 
statute  were  aimed  against  the  attempt  to  create  such  estates 
or  titles,  but  not  against  the  duty,  trust,  or  power.    This  is 
perfectly  manifest,  from  the  provision  which  declares  that  if 
an  express  trust  be  created  for  any  purpose  not  enumerated, 
no  estate  vests  in  the  trustee,  but  if  the  trust  authorizes  the 
performance  of  any  act  lawful  under  a  power,  it  shall  be  valid 
as  a  power  in  trust  (sec.  58).     There  was,  very  wisely,  no 
attempt  to  enumerate  or  define  the  acts  which  might  be  law- 
fully done  under  a  power,  and  in  that  reRj^ect,  therefore,  the 
law  was  subjected  to  no  innoyation.    The  result  is,  that  express 
trusts,  using  that  term  in  the  strict  technical  sense  as  descri|>- 
tive  of  legal  titles,  vested  in  a  trustee  for  the  fiduciary  purposes 
declared  in  the  instrument,  were  abridged  and  confined  to  the 
enumerated  classes.    But  the  trust  limitation,  although  not 
belonging  to  that  class,  if  not  otherwise  unlawful,  will   be 
effectuated  in  a  difierent  mode*    If  of  a  passive  character,  the 
use  is  executed  by  vesting  the  title  in  the  beneficiary.    If 
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active,  it  takes  effect  as  a  power  in  trust,  leaving  the  title  in 
the  donor  or  his  heirs,  subject  to  the  power.  And  thus,  as  the  old 
statute  of  uses,  which  was  intended  to  abolish  passive  trusts,  left 
the  widest  field  for  the  creation  of  active  ones,  so  our  revision, 
in  abrogating  all  active  trusts,  except  the  few  particularly 
specified,  has  reanimated  them  under  the  name  of  powers, 
which  are  left  without  restriction,  provided  the  purpose  of  the 
limitation  or  power  be  in  itself  a  lawful  one.  The  statute,  it 
is  true,  enunciates  a  code  on  the  subject  of  powers  also,  but  it 
makes  no  attempt  to  enumerate  or  define  the  lawful  occasion 
for  creating  a  power. 

Referring  now  to  the  residuary  devise  in  question,  we  have 
seen  that  it  does  not  belong  to  the  class  of  active  trusts  per- 
mitted by  the  statute.  It  is  also  clear  that  the  statute  does 
not  execute  the  uses  intended  by  vesting  the  legal  title  in  the 
beneficiaries.  This  is  clear  because  the  trusts  impressed  by 
the  will  upon  the  estate  devised  to  the  executors  are  of  the 
most  active  description,  requiring  them  to  take  the  possession 
and  management  of  the  property  into  their  own  hands.  The 
limitation  must,  therefore,  take  effect  as  a  power  in  trust  or  be 
defeated  altogether.  To  giving  that  effect  to  it,  there  is  no 
objection,  if  the  beneficiaries  are  competent  to  take,  and  if  the 
acts  prescribed  to  be  done  are  lawful  in  themselves.  It  needs 
no  argument  to  prove  that  it  is  lawful  for  the  owner  of  land 
to  devote  the  rents  and  profits  to  the  use  of  any  beneficiary, 
under  no  incapacity  to  receive  them  by  any  instrument  to 
take  effect  during  his  life,  or  by  his  last  will,  provided  the 
limitation  does  not  violate  the  rule  as  to  the  alienability  of 
estates.  It  is  equally  clear,  in  this  case,  that  nothing  more 
than  a  power  was  vitally  necessary  to  carry  on  the  testator's 
manufacturing  establishments,  and  to  apply  the  net  income  in 
the  manner  he  prescribed.  That  the  presence  of  the  legal 
title  would  be  highly  convenient  for  these  purposes,  may  be 
admitted;  and  it  may  also  be  admitted  that  the  revisers  com- 
mitted a  grave  error  in  attempting  to  define  all  the  proper 
occasions  for  creating  a  trust  estate.  The  rule  against  per- 
petuities was  not  violated  by  this  devise;  because  it  did  not 
attempt  to  suspend  the  power  of  alienation  beyond  two  lives 
in  being,  at  the  death  of  the  testator:  1  R.  S.,  p.  723,  sees.  14, 
15.  It  is  plain,  also,  that  the  ultimate  trust  to  sell  and  dis- 
tribute the  proceeds  contemplated  an  act  lawful  in  itself,  but 
which  did  not  require  the  presence  of  the  legal  estate  in  ths 
trustees. 


Sept.  1861.]  Downing  v.  Marshall.  806 

It  followB  from  these  views  that  the  residuary  dispositions 
of  this  will  failed  to  vest  in  the  trustees  the  legal  title  of  the 
real  estate  embraced  in  them;  in  other  words,  failed  to  create 
a  technical  trust  as  the  testator  intended.     But  it  also  follows 
that  those  dispositions  were  valid  as  powers  in  trust,  so  far  as 
we  have  yet  examined  the  question.    The  difficulties  which 
remain  to  be  considered  arise  out  of  the  alleged  incapacity  of 
the  beneficiaries  in  whose  favor  it  was  intended  to  create  the 
trust.    The  American  Home  Missionary  Society  was  an  unin- 
corporated association  having  a  regular  organization,  its  object 
being  the  spread  of  the  go6i)el  in  this  country.    The  American 
Bible  Society  was  incorporated  by  act  of  the  legislature  in  the 
year  1841,  for  the  purpose  of  promoting  the  circulation  of  the 
holy  scriptures.    The  second  section  of  the  charter  declares 
that  the  net  income  of  the  society  arising  from  its  real  estate 
shall  not  exceed  the  sum  of  five  thousand  dollars  annually. 
The  third  section  declares  that  the  corporation  shall  possess 
the  general  powers  and  be  subject  to  the  provisions  of  the 
third  title  of  chapter  18,  part  1,  of  the  revised  statutes,  so  far 
as  the  same  are  applicable  and  have  not  been  repealed:  Laws 
of  1841,  p.  41.    The  American  Tract  Society  was  incorporated 
in  the  same  year.    The  income  of  its  real  estate  was  restricted 
to  ten  thousand  dollars,  and  the  charter  contains  a  like  ref- 
erence to  the  revised  statutes:    Statutes,  p.  249.    In  those 
Btatutes,  the  general  powers  of  all  corporations  are  defined, 
and  among  them  is  the  one  ^'to  hold,  purchase,  and  convey 
each  real  and  personal  estate  as  the  purposes  of  the  corpo- 
ration shall  require,  not  exceeding  the  amount  limited  in  its 
charter:  1  R.  S.  599,  sec.  1,  subd.  4.     In  regard  to  these  two 
societies,  it  is  not  claimed  that  the  devise  now  in  question, 
if  upheld,  will  carry  their  real  estate  or  the  income  therefrom 
to  an  amount  exceeding  the  limits  prescribed  in  their  respective 
charters.    The  Marshall  Infirmary  was  incorporated  in  the 
yeai  1851,  and  was  declared  '^  capable  of  taking  by  direct  pur- 
chase or  otherwise,  holding,  conveying,  or  otherwise  disposing 
of  any  real  or  personal  estate"  for  the  purposes  of  the  corpo- 
ration, so  that  the  net  annual  income  should  not  at  any  time 
exceed  twenty  thousand  dollars:  Laws  of  1851,  p.  537.    It  is 
conceded  that  the  provision  made  by  this  testator  will  not 
carry  the  amount  beyond  the  prescribed  sum.    The  claims  of 
these  beneficiaries  are  now  to  be  considered  with  reference  to 
the  character  and  capacity  of  each. 
And,  first  we  think  that  the  residuary  devise  and  bequest 
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were  void  as  to  the  unincorporated  Home  Mieaionary  Society. 
That  society  is  composed  of  a  fluctuating  and  unascertained 
class  of  persons,  having  no  legal  capacity  to  take  the  gift. 
The  beneficiaries  are  the  entire  community  within  the  influence 
of  the  society.    There  is  no  trustee  competent  to  take  the  fund 
•0  as  to  secure  its  appropriation  to  the  benevolent  purpose 
intended. .  That  such  a  gift  is  void  according  to  legal  rules,  it 
needs  no  argument  to  prove.    There  is  no  trustee,  and  there 
are  no  beneficiaries  ascertained,  either  as  individuals  or  as  a 
class  of  persons.    These  objections  are  fatal.     It  is  said  that 
a  trust  shall  never  fail  for  want  of  a  trustee,  because  a  court  of 
equity  will  supply  the  defect.     But  this  is  true  only  of  a  valid 
trust,  and  in  order  to  be  valid,  it  must  be  so  constituted  that 
a  title  can  vest  in  some  person,  natural  or  artificial,  by  force 
of  the  gift  itself.    The   principles  on  which  this  question 
depends  have  heretofore  been  fully  examined  by  this  court. 
A  charitable  donation,  precise  and  definite  in  its  purpose,  void 
at  law  because  the  beneficiaries  are  unascertained,  may  be 
maintained  if  there  be  a  competent  trustee  to  take  the  fund 
and  effectuate  the  charity.    If  there  be  no  such  trustee,  it  fails, 
and  the  heir  or  next  of  kin  is  entitled:  WUlia'iJM  v.  Williamsy 
8  N.  Y.  525;  Owens  v.  Missionary  Society,  14  Id.  380  [67  Am. 
Dec.  160];  Beehnan  v.  Bonsor,  23  Id.  298  [ante,  p.  269].     It  is 
true  in  the  present  case,  that  according  to  the  dispositions  made 
by  the  testator,  the  executors  were  appointed  the  devisees  and 
legatees  in  trust;  but  they  were  not  constituted  trustees  of  the 
charity.     The  objects  of  the  charity  were  mankind  in  general, 
or  that  portion  of  mankind  within  the  sphere  of  the  missionary 
labor  carried  on  by  the  society.    It  had  no  trustees  except  the 
unincorporated  persons  forming  the  society  itself.    The  duty 
of  the  executors  would  be  fully  performed  by  paying  over  the 
income,  and  ultimately  the  principal,  of  the  fund,  to  any  agent 
of  those  persons.    Those  persons  were  a  fluctuating  body  un- 
known to  the  law,  irresponsible  to  the  courts,  and  incapable  of 
receiving  a  gift  even  for  a  purpose  which  the  law  may  denomi- 
nate charitable. 

The  claims  of  the  Bible  and  Tract  societies  may  be  con- 
sidered together,  because  they  are  each  incorporated  with 
powers  entirely  similar.  Their  charters,  by  limiting  the 
amount  of  income  to  be  derived  from  real  estate,  imply  that 
real  estate  may  be  taken  and  held  by  them,  but  being  silent 
as  to  the  mode  of  acquisition,  the  general  statute  in  regard  to 
corporations,  which  has  been  mentioned,  must  be  referred  to  as 
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the  sooFce  of  power  in  this  respect.  67  the  terms  of  that 
statute,  as  we  have  seen,  corporations  are  authorized  ''to  hold, 
purchase,  and  oonTej^'  real  and  personal  estate  not  exceeding, 
etc.  This  statute,  bj  itself,  contains  no  prohibition  in  respect 
to  the  manner  of  acquiring  the  real  estate  which  corporations 
may  hold,  while  on  the  other  hand,  it  confers  no  express  au« 
thority  to  take  by  devise.  But  the  same  legislature  which 
enacted  this  statute  also  enacted  the  existing  statute  of  wills, 
by  which  it  is  declared  that  ''no  devise  to  a  corporation  shall 
be  valid  unless  such  corporation  be  expressly  authorized  by  its 
charter,  or  by  statute,  to  take  by  devise:"  2  R.  S.,  p.  57,  sec.  3. 
Effect  must  be  given  to  both  these  enactments,  and  the  con- 
clusion is  plain  that  the  general  authority  which  all  corpora- 
tions i)06sess  to  take  and  hold  real  estate  does  not  include 
power  or  capacity  to  take  by  will.  Indeed,  the  English  statute 
of  wills  passed  in  the  reign  of  Henry  VIII.,  which  was  an  en- 
abling act,  and  was  re-enacted  at  an  early  day  in  this  state, 
contained  an  exception  of  bodies  politic  and  corporate.  It  re- 
qxnres  no  further  argument  to  show  that  these  two  societies 
could  not  acquire  real  estate  in  this  manner. 

The  question  remains,  however,  whether  the  residuary 
clauses  of  the  will,  so  far  as  intende<  1  to  benefit  these  two  cor- 
porations, were  so  framed  as  to  fall  within  the  prohibition 
against  devising  to  such  bodies.  As  we  have  seen,  the  inten- 
tion of  the  testator  was  to  create  a  trust  under  which  these 
societies  were  to  share  in  the  profits  and  income  of  real  estate 
during  two  lives,  and  then  the  same  real  estate  was  to  be  con- 
verted into  money,  and  they  were  to  share  in  the  distribution. 
By  a  legal  necessity,  as  we  have  also  seen,  the  trust  can  be 
maintained  only  as  a  power.  The  inquiries  now  are:  1. 
Whether  the  statute  of  wills  prohibits  those  two  corporations 
from  sharing  in  the  use  and  profit  of  the  land  during  the  two 
lives  mentioned  in  the  devise;  and  2.  Whether  they  will  be 
entitled  to  share  in  the  proceeds  of  the  land  when  the  time 
shall  arrive  for  converting  it  into  money  as  the  will  directs. 

In  the  case  of  McCartee  v.  Orphan  Asylum  Society y  9  Cow. 
437  [18  Am.  Dec.  616],  it  was  held  by  Chancellor  Jones  that 
a  devise  of  real  estate  to  executors  in  trust  for  a  charitable 
corporation  was  valid,  notwithstanding  the  exception  in  the 
statute  of  wills  then  in  force.  This  conclusion  was  maintained 
in  an  opinion  of  great  learning,  but  much  too  extended  to 
admit  of  a  particular  review.  The  general  course  of  reason- 
ing was,  however,  as  follows:  The  English  statutes  of  mori- 
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main,  in  force  from  an  early  period  in  the  history  of  that 
country,  prohibited  the  acquisition  of  land  by  corporationa, 
and  this  prohibition  was  extended  to  uses  by  a  statute  paaeed 
in  the  reign  of  Richard  II.  Prior  to  that  time,  the  ecclesias- 
tics had  evaded  the  mortmain  acts  by  procuring  lands  to  be 
conyeyed  to  natural  persons  for  the  use  of  religious  houses  or 
bodies,  and  the  clerical  chancellors  had  enforced  the  use.  The 
statute  of  15  Rich.  II.,  c.  5,  was  enacted  to  prevent  this  eva- 
sion. According  to  the  principles  of  feudal  law,  lands  could 
not  be  devised  at  all;  but  as  uses  were  considered  separate 
from  the  land  upon  which  they  were  impressed,  a  person  enti- 
tled to  a  use  could,  before  the  statute  of  Richard  II.,  devise  it 
to  an  individual  or  a  corporation.  The  statute  of  wiUs  (34  Hen. 
VIII.,  c.  5)  contained  an  exception  as  to  bodies  politic  and 
corporate;  but  this  exception  was  to  prevent  an  implied  repeal 
of  the  mortmain  acts.  Without  that  exception,  the  general 
power  of  devising  would  include  devises  to  corporations.  In 
this  state,  all  the  mortmain  acts  were  repealed,  and  the  statute 
of  wills  was  re-enacted  with  the  same  exception.  But  the  ex- 
ception was  not  with  us,  as  iti  England,  auxiliary  to  a  mort- 
main system  of  law  and  policy.  Our  statute  of  wills,  therefore, 
simply  failed  to  confer  c  i  devisors  a  capacity  of  devising  to  a 
corporation;  and  it  was  consistent  with  legal  principles  to 
overcome  that  difQculty  by  allowing  corporations  to  take  from 
a  third  person  to  whom  lands  might  he  devised  in  trust.  All 
tho  statutes  of  mortmain,  including  those  which  related  to 
use..^,  being  repealed,  a  use  could  be  devised,  as  at  the  common 
law,  without  the  enabling  statute  of  wills.  That  statute  was 
only  required  to  render  legal  estates  devisable;  and  the  excep- 
tion, thereicr**..  only  applied  to  such  estates.  It  created  merely 
a  technical  dii^culty,  founded  in  no  policy,  which  might  be 
obviated  by  any  tecbuical  contrivance.  Thus  a  wife  cannot 
convey  to  her  husband,  but  she  can  to  a  third  person,  froni 
whom  the  husband  can  receive  the  use  or  the  title.  So  the 
owner  of  lands  could  not  devise  them  to  a  corporation,  but  he 
could  to  a  natural  person  in  trust  for  a  corporation.  Even  if 
these  views  were  untenable,  and  a  devise  in  trust  should  be 
held  as  embraced  within  the  exception  to  our  statute  of  wills, 
then  the  learned  chancellor  thought  that,  where  the  trust  waa 
for  a  charity,  it  was  maintainable,  notwithstanding  that  stat- 
ute. I  have  given  the  substance  of  the  reasoning  by  which 
the  conclusion  was  maintained,  in  few  words,  and  in  the  beat 
manner  I  am  able. 
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The  court  of  errors  reversed  the  decree  of  the  chancellor,  on 
the  ground  that  the  devise  was  direct  to  the  corporation,  and 
not  in  trust.     It  was  a  gift  to  a  charity  of  the  very  highest 
merit,  and  tlie  court  of  last  resort,  therefore,  necessarily  de- 
termined that  the  doctrine  of  charitable  uses  could  not  be 
invoked  to  maintain  a  gift  to  a  corporation  void  at  law,  because 
not  permitted  to  bo  made  by  the  statute  of  wills.     On  this 
point,   decisions  the  other  way  can   be  found  in   England, 
founded  on  the  idea  that  the  statute  of  charitable  uses  (43 
Elizabeth)  created  in  favor  of  charities  an  exception  to  the 
mortmain  act-s,  and  modified  the  exception  in  the  statute  of 
wills:  4  Kent's  Com.  507,  and  note.     But  the  statute  of  43 
Elizabeth  was  never  in  force  in  this  state;  and  it  was,  more- 
over, repealed  at  an  early  day.     It  is  plain,  therefore,  that  a 
devise  to  a  charitable  purpose  cannot  be  sustained,  if  made 
to  a  corporation  in  violation  of  the  statute  of  wills. 

The  decision  of  the  court  of  errors  left  untouched  the  ques- 
tion whether  a  devise  in  trust  for  a  corporation  was  valid.    The 
views  of  Chancellor  Jones  on  that  point  were  neither  affirmed 
nor  disaffirmed.    Without  fully  accepting  them  myself,  I  do 
not  propose  to  criticise  them.     Very  soon  after  the  decision  of 
the  chancellor  in  that  case,  the  existing  statute  of  wills  was 
proposed  and  adopted  in  the  legislature  as  part  of  the  revised 
statutes  of  the  state.    The  senate  was  the  same  body  which 
participated  in  the  determination  of  the  case  in  the  court  of 
errors.     In  place  of  an  exception  which,  as   had  boon  con- 
tended, simply  withheld  capacity  to  devise  in  favor  of  a  cor- 
poration, a  broader  enactment  was  substituted,  intended  to 
prohibit  such  devises.    The  statute  was  so  framed  as  to  declare 
that  all   persons  except  idiots,  etc.,  may  devise   their  roal 
estate;  that  every  estate  and  interest  descendible  to  heirs  may 
be  80  devised;  that  such  devise  may  be  made  to  any  person 
capable  by  law  of  holding  real  estate;  but  it  was  added  that 
"  no  devise  to  a  corporation  shall  be  valid,  unless  such  corj)0- 
ration  l)e  expressly  authorized  by  its  charter,  or  by  statute,  to 
take  by  devise."     In  this  form,  the  statute  was  designed  to  be 
prohibitory,  and  to  leave  no  room  for  the  subtileties  and  refine- 
ments which  had  obscured  the  subject.    The  language  is  so 
broad  as  to  include  every  interest  which  is  capable  of  being 
devised.     Uses  and  trusts,  not  less  than  legal  estates,  fall 
under  the  prohibition.    The  enactment  is,  moreover,  founded 
in  a  just  policy,  which  ought  to  be  faithfully  maintained.     It 
is  said  we  have  no  mortmain  policy  or  statutes.     But  this  is 


SOS  DowNiKa  V.  Mabshall.  [New  York, 

not  BO.  The  exception  in  the  fonner  statute  of  wills  was  with 
Qs  intended  to  prevent  devises  of  real  estate  from  being  made 
to  corporate  bodies,  where  it  would  be  locked  up  in  perpetuity; 
and  also  to  prevent  languishing  and  dying  persons  from  being 
imposed  upon  by  false  notions  of  duty  prompting  them  to  dis- 
regard the  claims  of  family  and  kindred. 

The  positive  statute  we  now  have  is  still  more  distinctly 
founded  in  that  policy,  and  it  was  enacted  to  solve  the  doubts 
which  great  learning  and  ingenuity  had  suggested.  It  is  a 
statute  of  mortmain  resting  on  a  mortmain  policy,  as  dis- 
tinctly as  any  act  of  the  British  parliament.  The  condition 
of  society  and  the  freedom  of  religious  opinion  in  this  country 
have  rendered  the  necessity  of  still  greater  restrictions  on  the 
power  of  acquiring  real  estate  by  corporations  less  apparent 
than  formerly  in  England.  But  the  necessity  is  recognized  of 
forbidding  the  acquisition  by  will,  unless  the  legislature  in 
granting  the  charter,  and  in  full  view  of  the  reasons  for  so 
doing,  think  proper  to  confer  the  power  in  express  terms.  The 
legislative  grant  of  the  power  is  the  equivalent  to  the  license 
from  the  crown,  which,  aocording  to  an  act  of  parliament, 
might  dispense  with  the  mortmain  statutes  in  Great  Britain. 
Nor  is  this  necessity  by  any  means  a  fancifrd  one.  It  is  emi- 
nently praiseworthy  to  give  in  the  interests  of  charity  and 
religion.  But  in  the  last  hours  of  life,  exaggerated  impressions 
of  charitable  or  religious  duty  often  obscure  the  judgments  of 
men,  and  subject  them  to  undue  influence  and  persuasion. 
Against  these  the  statute  is  intended  to  guard,  because  it  is  in 
behalf  of  associations  incorporated  for  pious  and  benevolent 
purposes  that  the  sentiments  of  men  in  such  situations  are 
most  generally  appealed  to.  The  enactment  is  therefore  pro- 
hibitory, and  it  ought  to  be  expounded  and  applied  in  that 
sense.  The  learned  revisers,  in  reporting  it  to  the  legislature, 
observed  in  the  accompanying  note:  '^  It  has  been  put  in  the 
form  of  a  positive  prohibition,  with  the  view  of  calling  the 
attention  of  the  legislature  to  it,  that  it  may  be  retained  if  it 
is  intended  to  be  prohibitory,  or  may  be  expunged  if  deemed 
unnecessary.  It  is  a  question  now  agitated  in  our  courts, 
whether  it  is  to  be  considered  as  a  prohibition,  or  not."  The 
legislature  adopted  the  section  without  alteration,  and  we  are 
consequently  left  in  no  doubt  as  to  its  spirit  and  policy. 

I  entertain,  therefore,  a  decided  opinion  that  tiie  residuary 
devise  in  question  cannot  be  sustained  for  the  benefit  of  the 
Bible  and  Tract  societies,  m  far  as  it  relates  to  the  use  abd 
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profit  of  the  land  during  the  two  Bi)ecified  lives.  It  can  make 
no  difference  that,  in  consequence  of  the  invalidity  of  the  trust, 
it  could  take  effect  only  as  a  power,  even  if  the  beneficiaries  were^ 
authorised  to  take  by  devise.  The  result  of  the  disposition  is 
the  same,  whether  we  call  it  a  trust  or  a  poirer.  In  either 
mode  of  sustaining  the  devise,  the  rent  and  profit  of  land  i» 
the  thing  given;  and  as  no  interest  in  land  can  be  lawfully 
devised  to  a  corporation,  the  technical  character  of  the  limita* 
tion  is  immaterial.  That  which  the  law  forbids  to  be  done  at 
all  cannot  be  accomplished  by  a  merely  formal  change  in  the 
mode  of  arriving  at  the  result. 

Upon  the  question  whether  the  ultimate  direction  to  sell  the 
real  estate  in  question,  and  pay  over  the  proceeds  at  the  expirsr 
tion  of  the  two  lives  mentioned,  is  valid  as  to  the  Tract  and 
Bible  societies,  the  views  of  the  court  will  be  expressed  by^ 
Judge  Denio.  This  point  has  appeared  to  me  involved  in* 
some  doubt,  but  I  do  not  dissent  from  his  conclusion,  which  is^ 
in  favor  of  the  validity  of  that  direction. 

We  are  next  to  determine  the  rights  of  the  Marshall  Infirm* 
ary.  That  institution,  we  think,  is  expressly  authorised  by 
its  charter  to  take  by  devise.  As  we  have  seen,  the  pow^^ 
given  is  to  take  "by  direct  purchase,  or  otherwisa"  The  word 
^'  purchase  "  must  be  taken  to  have  been  used  in  its  popular 
sense,  and  not  to  include  acquisition  by  will.  This  was  held 
in  the  case  of  McCartee  v.  Orphan  Asylum,  9  Cow.  437  [18  Am. 
Dec.  516],  where  the  authority  was  to  take  by  purchase  merely. 
In  this  sense,  the  term  is  used  in  the  general  statute  before 
cited,  defining  the  powers  of  corporations,  and  in  all  special 
charters  granted  by  the  legislature,  where  it  is  not  intended  to 
confer  the  power  of  taking  by  will.  But  in  the  charter  of  the 
institution  now  in  question,  an  additional  term  was  used,  broad 
enough  to  include  every  mode  of  acquiring  real  estate.  Ao 
cording  to  the  statute  of  wills,  the  authority  to  take  by  devise 
must  be  express.  But  this  only  means  that  corporations,  aa 
such,  cannot  take  in  that  manner,  as  they  can  by  purchase^ 
for  the  purposes  of  their  organization.  In  giving  express- 
authority  to  take  and  hold  by  devise,  that  term  is  not  neces- 
sary to  be  used.  In  all  language  that  is  expressed  which  the- 
words,  fairly  interpreted,  mean.  When  the  legislature,  in 
granting  this  charter,  said  that  real  estate  might  be  acquired 
by  purchase  or  otherwise,  I  see  no  reason  to  doubt  that  all  the 
modes  known  to  the  law  were  intended.  If  we  hold  this  not 
to  be  so,  then  we  must  say  that  the  additional  word,  inserted 
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apparently  with  care  and  contrary  to  the  general  course  of 
legislation,  is  destitute  of  all  meaning.  The  charter  would 
exclude  even  capacity  to  take  by  gift,  whether  made  by  will  or 
deed;  because  '*  purchase/'  in  the  popular  sense,  implies  an 
exchange  for  value.  It  is  not  to  be  supposed  that  the  legisla* 
ture  would  charter  such  an  institution  with  such  a  restriction. 
The  testator  himself  appears  to  have  been  the  founder  of  this 
charity.  It  was  undoubtedly  the  cherished  object  of  his  care. 
Its  purposes  are,  in  the  highest  degree,  meritorious;  and  I  am 
unwilling  to  place  upon  its  powers  a  technical  and  narrow  con- 
struction which  the  language  of  its  charter  does  not  demand, 
and  which  would  entirely  defeat  the  liberal  endowment  he 
designed  for  it. 

Other  questions  of  minor  importance  were  suggested  on 
the  argument.  One  of  these  relates  to  the  compensation  of  the 
executors,  it  being  supposed  that  some  part  of  the  duties  as- 
signed to  them,  respectively,  has  been  abrogated  by  the  fail- 
ure of  material  portions  of  the  will.  Another  relates  to  the 
fund  out  of  which  the  remaining  debts  of  the  testator  ought 
to  be  paid.  These  matters  have  not  been  passed  upon,  or  con- 
sidered in  the  courts  below,  and  we  have,  therefore,  nothing  to 
review  in  respect  to  them.  Nor  are  we  satisfied  that  all  the 
facts  for  a  proper  judgment  upon  them  arc  now  before  us.  A 
final  decree  in  the  case  should  embrace  the  entire  controversy, 
and  we  therefore  think  it  inexpedient  to  pronounce  one  in  this 
court.  Another  hearing  can  be  had  in  the  special  term  of  the 
supreme  court,  when  the  main  questions  will  be  regarded  as 
disposed  of  by  the  decision  we  make,  and  a  final  judgment 
will  be  rendered  upon  all  the  points  which  may  arise.  We 
therefore  reverse  the  judgments  of  the  general  and  special 
terms,  adopting  the  conclusions  indicated  in  this  opinion. 
Those  conclusions  are  as  follows:  1.  The  contingent  devise 
ftnd  bequest  contained  in  the  seventh  article  of  the  will,  in 
favor  of  the  children  of  the  brothers  James  and  Jeremiah,  did 
not  lapse,  or  fail,  by  reason  of  the  death  of  the  son,  John  Stan- 
ton Marshall,  without  issue,  in  the  life-time  of  the  testator. 
2.  That  devise  and  bequest  embrace  not  only  the  real  and 
personal  property  mentioned  in  the  second  article,  but  also 
the  one-third  part  of  the  Walcott  mortgage  mentioned  in  the 
third,  of  which  the  income  was  therein  given  to  the  said  John 
Stanton  Marshall  during  Ufe^  and  the  principal  to  his  issue,  if 
he  should  have  any.  o.  Upon  the  decease  of  the  testator,  the 
undivJied  half  of  the  dwelling-house  and  lot  mentioned  in  the 
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■econd  article  vested,  according  to  the  Beventh  article,  in 
James  B.  Marshall,  the  only  child  of  James  Marshall,  who 
was  not  an  alien;  and  the  other  half  did  not  go  into  the  re- 
aidiiam,  but  descended  equally  to  the  heirs  at  law,  James  E. 
Xanhall  and  John  W.  Downing,  all  the  children  of  the  brother 
Jeremiah  being  aliens.  In  this  connection,  we  have  considered 
the  question  whether  John  W.  Downing  has  any  possessory 
right  to  the  said  house  under  the  eighth  article  of  the  will,  and 
we  think,  in  accordance  with  the  decision  of  the  court  below, 
that  he  has  not  any  such  right.  4.  The  personal  estate  men- 
tioned in  the  second  article,  and  the  said  one  third  of  the  Wal- 
eott  mortgage  mentioned  in  the  third,  on  the  death  of  the 
testator  vested,  according  to  said  seventh  article,  in  the  chil- 
dren of  James  Marshall  and  Jeremiah  Marshall,  then  living; 
that  is  to  say,  one  half  in  each  family  of  children,  as  a  class, 
such  children  sharing  equally  with  each  other.  5.  The  resid- 
uary devise  and  bequest  failed  as  a  trust  in  respect  to  the  real 
estate  therein  embraced;  that  is  to  say,  the  title  to  such  real 
estate  did  not  vest  in  the  executors  as  trustees.  But  the  trusts 
attempted  to  be  created  are  valid  as  powers  in  trust,  so  far  as 
the  parties  intended  to  be  benefited  thereby  are  competent  to 
take  by  devise.  6.  The  Home  Missionary  Society,  being  an 
vnincorporated  association,  is  incompetent  to  take  either  real  or 
personal  estate,  and  the  residuary  clauses  of  the  will  are  so 
fskT  wholly  void.  7.  The  American  Tract  Society  and  the 
American  Bible  Society,  being  corporations  without  power  to 
take  real  estate  by  will,  the  residuary  devise  is  void  as  to  them, 
so  £Etr  as  it  relates  to  the  rents  and  profits  of  the  land,  or  net 
annual  income  to  arise  from  carrying  on  the  Ida  Mills,  as  the 
testator  directed.  8.  But  those  societies  will  be  entitled  to 
share  in  the  proceeds  of  the  sale  and  conversion  of  the  said 
mills  and  real  estate,  to  be  ultimately  made,  as  the  will  directs. 
The  trusts  in  their  favor  are  also  valid  as  to  any  personal  estate 
embraced  therein.  9.  The  Marshall  Infirmary  is  authorized 
Co  take  by  devise,  and  the  trusts  to  receive  and  pay  over  the- 
rents  and  profits,  or  net  annual  income  to  arise  as  aforesaid, 
MB  well  as  the  trust  to  sell  and  pay  over  the  proceeds,  are  so 
tar  valid  as  powers  in  trust.  10.  All  the  real  estate  men- 
tioned in  the  residuary  clauses  of  the  will  descended  to  the 
testator's  heirs,  subject  to  the  trusts  declared  in  said  clauses 
aa  powers  in  trust,  so  far  as  the  same  are  now  adjudged  to  be 
valid.  The  Marshall  Infirmary  is  entitled  to  one  half  tho  rents 
and  profits,  or  net  annual  income,  from  the  death  of  the  testa- 
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tor.  The  other  half  belongs  to  his  heirs  at  law.  Such  real 
estate  will  be  ultimately  sold,  as  the  will  directs.  The  Mar- 
shall Infirmary  will  be  entitled  to  one  half  the  proceeds  of 
snch  sale.  The  American  Bible  and  the  American  Tract 
societies  will  be  entitled  each  to  one  sixth,  and  one  sixth  will 
go  to  the  testator's  heirs. 

The  judgment  must  be  reversed,  and  a  new  hearing  must  be 
had  in  the  supreme  court,  with  costs  of  suit,  including  this 
appeal,  to  abide  the  final  direction  of  that  court. 

Dbnio,  J.  It  is  contended  that  the  direction  to  sell  the 
residue  of  the  estate  and  pay  the  proceeds  to  the  sodetiee  is 
void  (except  as  regards  thd  Marshall  Infirmary),  on  the  sole 
ground  that  it  is  forbidden  by  the  statute  making  void  devises 
to  corporations,  in  these  words:  '*  But  no  devise  to  a  corpora- 
tion shall  be  valid,  unless  such  corporation  be  expresely  au- 
thorized," etc.:  2  R.  S.,  p.  57,  Sec.  3.  I  think  the  statute  does 
not  afiect  the  case. 

I.  According  to  the  earlier  part  of  the  opinion  of  the  chief 
judge  (in  which  I  concur),  it  is  shown  that  there  is  no  devise 
of  the  land  to  any  one.  There  is  only  a  power.  Although  we 
concede  that  so  much  of  the  power  as  relates  to  the  rents  and 
profits  is  void,  there  still  remains  a  distinct  authority  to  sell 
the  land  and  pay  over  the  proceeds.  A  power  to  a  trustee 
(unaccompanied  with  an  estate)  to  sell  lands  and  pay  the 
proceeds  to  a  given  person  or  institution  is  not,  in  any  legal 
or  popular  sense,  a  devise  to  such  person  or  institution.  There 
is  not,  therefore,  in  the  case,  any  devise  to  a  corporation,  and 
for  that  reason  the  statute  has  no  application. 

II.  If  it  could  be  maintained  that  there  was  an  interest  of 
any  kind  devised  or  bequeathed  to  the  corporations,  it  is  not 
land  oi'  real  estate.  The  direction  to  sell  is  a  conversion  into 
personal  property.  I  think  there  is  no  authority  for  saying 
that,  under  such  a  direction,  the  corporations  could  claim  the 
land. 

III.  The  cases  under  the  statute  of  9  Greo.  II.,  c.  36,  sec.  1, 
commonly,  but  improperly,  called  the  mortmain  act,  are  not 
applicable. 

1.  That  statute  has  not  been  re-enacted  in  this  state.  Though 
adopted  in  England  before  the  revolution,  and  the  question  as 
to  its  incorporation  into  our  system  being  before  the  legislature 
when  the  general  English  statutes  were  re-enacted,  it  was  not 
embraced  among  the  laws  retained.  P<s  special  policy  was 
not  approved.    It  may  rather  be  said  to  hava  oeen  condemnedi 
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2.  It  is  not  in  part  materia  with  our  statute  above  men* 
tionedy  avoiding  devises  to  corporations.  The  two  statutes 
were  not  passed  in  furtherance  of  the  same  or  a  kindred 
policy,  for  the  apparent  motives  for  the  two  enactments  are 
quite  different.  1.  The  English  act  does  not  forbid  devises 
to  corporations  any  more  than  to  natural  persons.  The  pro- 
visions are  aimed  against  charities,  and  not  against  corpora* 
tions.  Every  disposition  to  a  corporation  which  would  be 
good  if  made  to  a  natural  person  is  valid,  though  made  to  a 
corporation.  2.  Our  act  has  no  reference  to  charities,  but 
only  to  corporations. 

3.  The  cases  under  the  act  of  Gteorge  11.,  to  which  reference 
b  made  by  the  respondent's  counsel,  proceed  upon  the  peculiar 
provisions  of  that  act.  It  not  only  makes  void  the  alienation 
of  land  for  the  benefit  of  charitable  uses  (to  any  person),  but  . 
forbids  land  from  being  in  any  way  charged  or  incumbered. 
Under  such  an  enactment,  it  has  been  very  properly  held  that 
lands  could  not  be  devised  to  be  sold  for  the  benefit  of  a  charity. 
Such  a  devise  would  effectually  charge  the  land,  and  would  be 
within  the  express  words  of  the  statute.  It  was  remarked  by 
the  lord  chancellor,  in  Attomey-Oeneral  v.  Lord  Weymoutk^ 
Amb.  20,  that  it  was  of  no  consequence,  under  the  mortmain 
act,  whether  the  gift  was  of  land  or  money  arising  out  of  the 
sale  of  land;  for,  said  he,  '4t  is  just  the  same  thing — ^the  stat- 
ute making  void  all  charges  and  incumbrances  on  land  for 
the  benefit  of  a  charity." 

IV.  The  distinction  between  a  devise  of  land  and  a  power 
to  sell  for  the  benefit  of  another,  in  respect  to  the  capacity  of 
the  donee  to  take,  is  well  settled  by  authority.  The  cases  of 
Craig  v.  Lesliej  3  Wheat.  563,  and  Anstiee  v.  Brown,  6  Paige, 
448,  hold  that  where  land  is  devised  or  conveyed  to  be  sold, 
and  the  proceeds  paid  to  an  alien,  the  trust  is  perfectly  valid. 
It  is  true  that  when  these  cases  arose,  a  devise  or  conveyance 
to  an  alien  was  not  absolutely  void,  as  devises  now  are.  But 
I  think  this  makes  no  difference;  the  reasoning  of  the  judges 
in  the  cases  proceeding  upon  the  effect  of  an  equitable  con- 
version, and  upon  the  consideration  that  the  policy  of  the  law 
which  forbids  aliens  from  holding  was  not  infringed  upon  by 
bequeathing  money  to  them  to  be  raised  by  the  sale  of  land 
pursuant  to  a  power.  So  in  the  present  case.  The  policy  and 
the  language  of  the  statute  prohibits  corporations  firom  holding 
land  by  the  title  of  devise;  but  they  are  free  to  take  money  or 
personal  property  by  a  testamentary  gift.    To  me  it  seems 
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perfectly  ooofiistent  with  the  policy,  as  it  certainly  is  with  the 
language  of  the  statute,  to  hold  that  a  testator  may,  by  will, 
create  a  power  to  dispose  of  his  land  and  pay  the  proceeds  to 
a  legatee. 

I  am  in  favor  of  a  judgment  which  shall  establish  the  prin- 
ciple I  have  stated,  that  is  to  say,  which  shall  uphold  the  power 
as  regards  the  two  incorporated  societies  which  are  not  author- 
ised to  take  by  devise. 

Selden,  Lott,  James,  Mason,  and  Hoyt,  JJ.,  concurred,  ex- 
cept that  LoTT,  HoYT,  and  James,  JJ.,  expressed  no  opinion 
upon  the  question  as  to  the  share  of  the  heirs  of  the  testator 
in  the  proceeds  of  the  sale  of  the  real  estate  mentioned  in  the 
residuary  clause. 

Da  VIES,  J.,  who  also  delivered  an  elaborate  opinion,  dissented 
from  the  preceding  in  respect  to  the  validity  of  the  power  in 
trust  for  the  benefit  of  the  charitable  corporations,  and  as  to 
the  authority  of  the  Marshall  Infirmary  to  take  by  devise. 

Judgment  reversed. 

Onlt  Such  Trusts  abi  Valid  nf  Nbw  York  aa  are  expressly  author- 
ized by  statute:  Felbnm  v.  Heermatu,  4  Lans.  251;  and  other  trusts  created 
t)y  will  are  void:  Leonard  ▼.  BeU,  1  Thomp.  &  C.  609.  The  express  truBts 
1  stained  in  New  York  are  active  trusts  for  special  temporary  puzposes  in  the 
interest  of  individuals:  Ruth  v.  Oberbrwiner,  40  Wis.  2G3.  Charitable  trusts 
«re  not  excepted  from  the  operatiou  of  the  statute  abolishing  all  uses  and 
trusts  except  those  expressly  authorized:  Clemena  v.  Clemens,  37  N.  Y,  76w 
The  statute  abolishing  active  trusts  iu  New  York  is  said  to  have  reanimated 
them  under  the  name  of  x^owers,  whicli  are  valid,  provided  the  purpose  be 
itself  a  legal  one:  McOralfi  v.  Van  Stawren,  8  Daly,  460;  Oano  v.  JfeCmm, 
56  How.  342;  Oarvey  v.  McDevUi,  11  Hun,  460.  All  of  the  above  cite  the 
principal  case. 

1«APSE1>  LBOAass,  Okxbrallt:  See  note  to  Morton  v.  Barrett,  39  Am.  Dec 
5S2.  Dcviae  to  son  for  life,  and  to  his  heirs  if  he  die  leaving  issue,  or  if  he 
die  without  issue,  to  another,  wiU  not  lapse  if  the  son  should  die  without 
issue  before  the  testator,  but  the  contingent  limitation  would  take  effect: 
McLean  v.  Freeman,  9  Hun,  250;  S.  O.,  70  N.  Y.  85;  Mankt  v.  Manite,  1 
iADs.  373,  all  citing  the  principal  case. 

Girr  BT  Will  Dbsigmatino  No  Don  En  of  Lbqal  or  Equitablb  Tttli 
is  void:  Baaooni  v.  ABfertson,  34  N.  Y.  590.  To  accomplish  purpose  of  will 
disposing  of  rents  and  profits,  the  legal  title  should  be  in  the  trustees:  Betts 
V.  Bettt,  4  Abb.  N.  0.  385;  and  if  under  the  New  York  statute  the  imme- 
diate title  and  whole  beneficial  use  of  the  land  is  given  directly  to  the  eettm 
que  truat,  the  trustee  being  made  the  mere  depositary  of  the  naked  title,  then 
the  whole  title  will  vest  in  the  beneficiary:  N.  Y,  Dry  Dodt  Co,  v.  StUhnan, 
30  N.  Y.  134;  and  the  trustee  cannot  take  the  rents  and  profits:  McKimttry 
V.  Samders,  2  Thomp.  ft  O.  102;  BUmchard  ▼.  Btamhaird,  6  Id.  ft54»  aU  citing 
«Im  principal 


Sept  1861.]  DowNiNO  v.  Marshall.  315 

Tkmnr  will  mm  Hxld  Void^  whekb  It  is  so  Vaouv  that  ii«ith«r  the 
«i^6ai  nor  the  henefioiariee  cui  be  Moertamed:  Pawtr  ▼.  Catrndp,  54  How.  6; 
&  CL.  16  Hun,  297.  A  tnut  depending  on  the  life  of  one  not  a  beneficiary 
Mw  intereeted  in  the  perfonnanoe  thereof  is  void:  Thompaon  v.  Tfumpaon,  00 
How.  F^.  611.  So  tmsts  indefinitely  suspending  the  power  of  alienation  are 
▼Old,  and  likewise,  where  they  haye  for  their  object  the  vesting  of  a  bequest 
in  aa  alien  or  one  otherwise  incompetent  to  take:  DoMCom  ▼.  AJUrlmm^  Si 
N.  T.  500^  603»  6M;  Qmm  ▼.  SUmnar.  49  Barb.  135;  8.  C,  23  How.  Pr.  236; 
Sott  ▼.  HalU  81  N.  T.  138,  all  citing  the  principal  case. 

TBon  ni  Will  iob  Pvrfobb  ov  8alx  onlt,  is  valid  as  a  power,  and  pasini 
the  estate  to  persons  entitled  snbjeot  to  the  execution  of  the  trust  as  pro- 
vided: JaiiMMv.  ITempfe,  3  Redf.  233;  CWtfemienv.  Fairckad,  41  N.  T.292; 
S93^  citing  the  principal  case. 

Ct  Prbs  Powzb  Don  kot  Exnrr  nr  Nsw  Yoss:  Bateom  y.  AWertaon,  84 
K.  T.  600t  citing  the  principal  case. 

VmrtsMa  to  Class  or  Pebsons,  GsinERALLT:  See  Lootarman  ▼.  BkuTp  46 
Am.  Dec  667,  note. 

Past  of  Rbsidub  GivKsr  bt  Will,  Dispositiom  ov  Which  Fails,  will 
ooi  accrue  in  augmentation  of  the  remsimng  parts  as  a  residue  of  a  residue, 
bat  <^«<»*^,  devolves  on  the  heirs  as  undisposed  of:  BeU$  v.  Betts,  4  Abb.  N.  C. 
421;  WkiU  V.  ffmoard,  52  Barb.  307;  Kerr  v.  Dtmgfierty,  59  How.  Pr.  66; 
&  C  79  N.  T.  846;  Mamm  v.  JlTante,  43  Id.  363;  Strang  v.  Strang,  4  Bedf. 
378^  all  citing  the  principal  case. 

DBvnm  TO  Cobpobations,  Obniballt:  See  AlcCartee  v.  Orphan  Aeylum, 
18  Am.  Dec  541,  note  Devise  to  corporation  not  expressly  authorized  to 
take  and  hold  real  estate  is  void  in  New  York:  Starkweather  ▼.  ATnerioan 
BSbie  SoCf  72  IlL  53.  Corporations  may,  however,  take  money  by  testa- 
mentary gift,  and  this  though  it  was  raised  by  conversion  of  real  property 
under  direction  in  the  will:  Sherwood  v.  American  Bible  Soc,  4  Abb.  App. 
Dec  231;  a  C,  1  Keyes,  545;  Barrii  v.  Slaght,  46  Barb.  504;  Draper  v. 
FrtmdeiU  etc.  Harvard,  57  How.  273,  all  citing  the  principal  case 

Chabitablb  Usis,  Obxbballt:  See  Owens  v.  Mierionairy  Soc,  67  Am.  Dec 
IS4,  note  Charities  void  for  uncertainty:  See  note  to  Bridtjes  v.  Pleaeants, 
44  Id.  98.  The  law  of  charitable  uses  as  existing  in  England  does  not  exist 
in  New  York:  Lmry  v.  Levff,  33  N.  Y.  121.  Bequests  to  unincorporated 
ooeieties  for  charitable  or  religious  purposes  are  void,  as  such  societies  cannot 
take  by  bequest,  and  the  eubsequent  incorporation  of  such  a  society  will  not 
render  the  bequest  valid:  MeKeon  v.  Keame^f,  57  How.  Pr.  353;  First  Preeb, 
Soc  V.  Bowen,  21  Hun,  390;  fn  re  Roman  Cath,  Soc  of  Newport,  4  Lans.  IG; 
BmrriU  v.  Boardman,  43  N.  Y.  360;  JAUheran  Rtf.  Church  v.  JUook,  4  Redf. 
515.  Bequest  of  residue  of  estate  "to  be  distributed  to  the  poor  of  St. 
Peier's  church  "  held  void  in  Flanagan  v.  Flanagan,  8  Abb.  N.  C.  415.  But 
%  devise  to  a  competent  trustee  for  an  unincorporated  charitable  institution, 
and  to  be  expended  for  or  applied  to  some  definite  purpose,  is  held  to  be  goodi 
Barrle  v.  American  Bible  Soc,  2  Abb.  App.  Dec  321;  S.  C,  4  Abb.  Pr.,  N.  S., 
4SBi  In  re  TnuUee  N.  T.  ProL  BpU,  Pub.  Si^ool,  31  N.  Y.  589.  Trustees' 
costs  are  not  allowed  in  actions  for  construction  of  wills  or  charities  to  personi 
ctlier  than  trustees,  taxable  costs  being  allowed,  and  no  more:  Boae  v.  Bote^ 
88  Id.  190.  But  full  allowance  will  be  made  to  trustees  for  necessary  ex- 
including  ooonsel  fees:  ffefmore  t.  Porisr,  56  Id.  466.  Alltheabovs 
cite  the  principal 
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The  mortgage  upon  its  face  acknowledged  an  indebtedneea 
from  the  mortgagor  to  the  mortgagee  of  eiz  hundred  and  eighty 
dollars  and  twenty-five  cents,  and  was  given  to  secure  the  pay- 
ment of  that  amount,  with  interest,  on  the  fifteenth  of  March, 
1856,  and  was  duly  filed  on  the  day  it  was  executed.  Imme- 
diately after  it  became  due,  the  mortgagee  took  measures  to 
sell  the  property  at  public  auction  to  pay  the  debt;  at  the  sale, 
Lawrence  became  the  purchaser,  paid  a  small  portion  of  the 
purchase-money,  sufficient  to  pay  the  charges  of  the  aucticm- 
ecr,  and  gave  his  note  for  the  balance  to  the  mortgagee.  He 
was  therefore  a  purchaser  for  value.  The  mortgagor  was 
present  at  the  sale,  and  it  does  not  appear  that  he  made  any 
objections  thereto  or  set  up  any  claim  that  the  mortgage  was 
invalid.  Up  to  this  time,  the  creditor,  at  whose  instance  the 
property  was  afterwards  seized,  had  no  judgment  against  the 
mortgagor,  and  did  not  obtain  one  until  some  six  months 
thereafter.  He  therefore  had  no  lien  upon  the  property  in 
question  when  Lawrence  purchased.  The  purchase  by  Law- 
rence, therefore,  was  valid,  as  between  him  and  the  mortgagor, 
and  vested  the  title  of  the  property  in  him,  subject  only  to  be 
impeached  by  the  creditors  of  Allen,  as  having  been  made  with 
intent  to  defraud  them.  Up  to  this  time,  the  failure  to  take 
possession  of  the  property  could  not  l)e  impeached  by  this 
creditor,  as  he  had  no  judgment  or  execution  to  enable  him  to 
attack  the  validity  of  the  mortgage.  If  Lawrence  had  then 
taken  and  continued  in  the  actual  possession  of  the  property 
up  to  the  time  of  the  levy  thereon,  his  title  could  not,  as  a 
question  of  law,  have  been  defeated,  simply  by  proving  the 
judgment,  execution,  and  levy,  and  that  the  mortgagee  had 
suffered  the  property  to  remain  in  the  possession  of  the  mort- 
gagor until  the  mortgage  became  due,  or  until  the  sale  thereon. 
The  bona  fides  of  the  mortgage,  and  sale  to  and  purchase  by 
Lawrence,  might  have  been  attacked  by  other  evidence,  but 
then  it  would  have  been  a  question  of  fact  for  the  jury.  The 
plaintiff  having  become  the  donee  of  the  property  from  the 
purchaser,  on  the  day  of  the  sale,  the  subsequent  possession 
thereof  must  presumptively  be  deemed  hers,  and  her  title 
thereto  could  no  more  be  attacked  than  could  that  of  Law- 
rence, by  simply  proving  the  failure  of  the  mortgagee  to  take 
possession  of  the  property  before  the  sale;  in  other  words,  the 
title  of  the  plaintiff  is  not  in  law  fraudulent  by  reason  of  such 
omission.  I  concede  that  the  failure  of  the  mortgagee  to  take 
possession  of  the  property;  the  want  of  proof  of  an  actual  valid 
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ooDBideration  fbr  the  mortgage;  the  fact  that  the  mortgagee 
was  a  daughter  of  the  mortgagor;  the  relationship  of  the  pur- 
chaser at  ihe  sale;  the  fact  that  no  considerable  portion  of  the 
purchase-money  was  paid  at  the  sale,  except  by  the  purchaser's 
note,  which  is  still  unpaid;  the  immediate  donation  of  the 
property  by  him  to  the  wife  of  the  mortgagor,  and  the  con- 
tinued possession  thereof  by  her  or  her  and  her  husband — ^are 
circumstances  proper  to  be  submitted  to  a  jury,  fix>m  which 
they  might  or  might  not  determine  that  the  mortgage  and 
subsequent  sale  thereon,  the  purchase  by  Lawrence,  and  dona- 
tion to  the  mortgagor's  wife,  were  all  acts  done  with  intent  to 
defraud,  or  hinder  and  delay  the  creditors  of  the  mortgagor, 
in  the  collection  of  their  debts;  and  if  the  jury  had  so  found, 
I  think  their  verdict  would  have  been  conclusive.  But  this 
should  have  been  submitted  to  the  jury,  instead  of  being  de- 
termined as  a  matter  of  law  by  the  court. 

The  fourth  proposition  on  which  the  complaint  was  dis- 
missed at  the  circuit  was,  that  if  the  proof  of  the  gift  was 
BuflScient,  the  possession  of  the  property  by  Allen  afterwards 
made  the  property  his,  and  subject  to  execution  against  him. 
This  proposition  has  already  been  answered  in  the  assertion, 
that  if  Lawrence  acquired  a  valid  title  to  the  property,  and 
the  gift  to  the  plaintiff  be  valid,  the  subsequent  possession 
must  be  deemed  the  possession  of  the  plaintiff. 

I  think  the  judgment  should  be  reversed,  and  a  new  trial 
ordered,  costs  to  abide  the  event. 

All  the  judges  concurred. 

Judgment  reversed,  and  new  trial  ordered. 


What  Chahqi  of  Possibsion  Nbgessart  to  Rendxb  Gnr  or  Puukui- 
ALTT  Vaud:  See  8im$  v.  Shna,  33  Am.  Dec.  293;  ffiUebrant  v.  Brewer,  55 
Id.  757;  Sanborn  ▼.  Goodhue,  59  Id.  398;  CummkiffB  v.  Coieman^  62  Id.  402; 
tad  noiee.  The  principal  case  ib  cited  in  Carradine  v.  Carradine,  58  Miae. 
293,  as  an  aathority  on  the  elements  of,  and  necessity  for,  delivery  of  a  gift 
to  the  donee,  or  to  a  third  person  for  the  donee.  Gifts  of  property  and  de- 
livery thereof,  similar  to  that  stated  in  the  principal  case,  were  upheld  in 
Cooper  ▼.  Burr,  45  Barh.  33,  and  Mack  v.  Mo/d:,  5  Thomp.  k  0.  530,  citing  the 
principal  case.  At  a  mortgage  sale,  purchasing  the  property  and  taking  im- 
mediate control  and  possession  will  confer  a  prima/aeie  title,  which  it  wiU 
require  clear  proof  to  overcome:  TaJman  v.  Smith,  39  Barh.  395;  TaUman  v. 
Kearwtjf,  3  Thomp.  ft  0.  414. 

RiOBT  ow  Won  TO  Enjot,  Ck>NTBOL,  AND  P088I8S  Fbopxbtt  is  foll  and 
complete,  and  where  such  property  oansists  of  household  fnmitnre  kept  in 
the  husband's  house,  the  wife  is  deemed  to  be  in  possession  thereof:  ffanmm 
▼.  ifiOM;  66  Ma.  189;  Porfer  T.  JfcOrctfA,  9  Jones  ft  &  102.    Agiftofahna- 
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iMod  to  a  wife  will  be  upheld  where  rights  of  creditors  axe  not  in  qnestion: 
Kelfy  ▼.  Campbell,  1  Keyee,  90.  To  prove  a  gift  by  the  hnsband  to  his  wife, 
his  declarations  at  the  time  have  been  held  admissible:  KeUy  ▼.  Cfamipbell,  t 
Abb.  App.  Deo.  494;  and  his  intention  may  be  considered  and  shown: 
▼.  iSlesenf,  6  Xhomp.  ft  C.  89.    All  the  shove  esses  cite  the  piineipel  i 
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OUT  PnnBNTiCBHT,  where  the  maker  of  the  note  remoyes  from  the  stats 
before  matority  of  the  note,  and  continues  to  reside  abroad  until  after  ils 
maturity. 

Action  upon  promissory  note,  made  by  one  Vanden,  paya* 
ble  to  order  of  defendant,  and  by  him  indorsed.  Note  was 
dated  at  New  York,  where  maker  and  indorser  resided,  and 
had  three  months  to  run.  Before  the  note  matured,  the  maker 
removed  to  New  Jersey,  and  continued  to  reside  there  until 
after  the  note  matured  and  was  protested,  and  notice  of  pro- 
test given  to  defendant  The  notary,  on  the  day  the  note  fell 
due,  made  inquiry  for  the  maker  at  the  post-office  in  New 
York  City,  and  also  examined  the  city  directory,  but  the 
maker's  residence,  on  such  inquiry,  could  not  be  found.  Upon 
these  facts,  the  judge  found,  as  a  question  of  law,  that  the 
removal  of  the  maker  into  the  state  of  New  Jersey,  and  his 
continued  residence  there  till  the  note  fell  due,  dispensed  with 
the  necessity  of  the  demand  upon  him.  The  judgment  tar 
the  plaintiff  was  affirmed  at  general  term  of  the  supreme 
eourt,  and  the  defendant  appealed. 

Henry  A.  Morange^  for  the  appellant. 
John  H.  Reynolds^  for  the  respondent. 

By  Court,  Da  vies,  J.  The  only  question  presented  for  con- 
flideration  is,  whether  the  change  of  residence  of  the  maker 
fix>m  the  state  of  New  York  to  the  state  of  New  Jersey,  inter- 
mediate the  date  of  the  note  and  its  maturity,  dispensed  with 
the  necessity  of  presenting  the  note  at  the  last  place  of  resi- 
dence of  the  maker  in  this  state,  and  demanding  payment 
thereof  there.  It  is  not  contended  that  the  holder  was  bound 
to  seek  out  the  maker,  or  his  place  of  residence  in  the  state 
to  which  he  had  removed,  for  the  purpose  of  presenting  the 
note  and  demanding  payment.  But  it  is  urged  that  the  holder 
ihould  have  sought  the  last  place  of  residence  of  the  maker  in 
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thifl  state,  and  made  the  presentation  and  demand  there.  The 
supreme  court  of  this  state,  in  Anderson  ▼.  DralSj  14  Johns. 
114  [7  Am.  Dec.  442],  say  they  had  then  (in  1817),  in  a  late 
ease  not  reported,  decided,  when  the  drawer  of  a  note  had  re- 
moved to  Canada — ^the  note  being  dated  and  drawn  in  Albany, 
though  not  made  payable  in  any  particular  place  in  that 
city — ^that  a  demand  in  Albany  was  sufficient  to  charge  the 
indorser.  It  is  not  stated  where  the  demand  in  that  case  was 
made  in  Albany;  and  it  is  not  seen,  upon  the  facts  stated,  how 
it  could  hare  been  made,  nor  is  any  reason  given  for  making 
it  It  was  decided  in  Andereon  v.  Drale,  14  Johns.  114  [7  Am. 
Dec.  442],  that  when  a  note  is  not  made  payable  at  any  par- 
ticular place,  and  the  maker  has  a  known  and  permanent  resi- 
dence within  the  state,  the  holder  is  bound  to  make  a  demand 
at  such  residence  in  order  to  charge  the  indorser.  The  general 
rule  is,  that  the  holder  of  a  note,  who  seeks  to  charge  the  in- 
dorser, must  demand  payment  of  the  note  at  its  maturity  of 
the  maker,  at  his  place  of  business  or  residence.  If  the  note 
is  payable  at  a  particular  place,  the  demand  must  be  made  at 
the  appointed  place.  The  holder  must  use  all  reasonable  and 
proper  diligence  to  find  the  maker,  where  no  particular  place 
of  payment  is  appointed  in  the  note.  And  the  case  of  Ander* 
9on  V.  DrakCj  8upraj  established  the  rule,  that  where  a  change 
of  residence  of  the  maker  took  place  between  the  making  of 
the  note  and  its  maturity,  and  no  place  was  appointed  in  the 
note  for  its  presentment,  the  demand  of  payment  must  be 
made  of  the  maker  at  his  place  of  residence  at  the  maturity 
of  the  note,  provided  such  residence  w.as  within  this  state. 
Taylor  v.  Snyder^  8  Denio,  145  [45  Am.  Dec.  457],  was  an 
action  upon  a  note  dated  at  Troy,  in  this  state,  the  maker  re- 
siding in  Florida  at  the  time  of  making  the  note,  and  at  its 
maturity.    No  intermediate  change  of  residence  took  place. 

The  payment  of  the  note  was  demanded  of  the  defendant, 
the  indorsee  thereon,  at  Troy,  and  on  refusal,  it  was  protested, 
and  notice  given.  Beardsley,  J.,  reviews  ably  and  elaborately 
all  the  cases,  when  the  presentment  of  the  note  for  payment 
has  been  excused,  and  classifies  the  exceptions  to  the  general 
rule,  requiring  presentment  and  demand  to  charge  the  indorser, 
and  shows  they  all  rest  on  peculiar  reasons.  He  says:  ^' In  one, 
the  maker  has  absconded;  in  another,  he  is  temporarily  ab- 
sent^ and  has  no  domicile  or  place  of  business  within  the  state; 
in  a  third,  his  residence,  if  any,  cannot  be  ascertained;  while 
in  the  foorfh,  he  has  removed  out  of  the  state,  and  taken  up 
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his  residence  in  another  country.  In  each  of  these  instances, 
let  it  be  observed,  the  fact  constituting  the  excuse  occurs 
subsequently  to  the  making  and  indorsement  of  the  note,  and 
\t  is  this  new  and  changed  condition  of  the  maker,  and  that 
only,  by  which  the  indorsee  stands  committed  without  a  regu- 
lar demand."  In  McOruder  ▼.  Bank  of  Wouhington^  9  Wheat 
598,  the  supreme  court  of  the  United  States  say,  in  reference 
to  a  change  of  residence  to  a  foreign  country  or  another  state: 
*^  The  reason  and  convenience  are  in  favor  of  sustaining  the 
doctrine  that  such  a  removal  is  an  excuse  from  actual  demand. 
Precision  and  certainty  are  often  of  more  importance  to  the 
rules  of  law  than  their  abstract  justice.  On  this  point,  there  is 
no  other  nile  that  can  be  laid  down  which  will  not  leave  toe 
much  latitude  as  to  place  and  distance.  Besides  which,  it  it 
consistent  with  analogy  to  both  cases  that  the  indorser  should 
stand  committed  in  this  respect  by  the  conduct  of  the  maker. 
For  his  absconding  or  removal  out  of  the  kingdom,  the  indorser 
is  held,  in  England,  to  stand  committed." 

It  is  thus  seen  that  the  controlling  element,  which  is  intro- 
duced to  establish  the  indorser's  liability,  is  the  change  of 
condition  after  the  making  of  the  note.  It  is  this  change  which 
commits  the  indorser,  and  excuses  the  presentment  and  de- 
mand of  the  bill.  In  this  state,  the  rule  has  been  regarded  as 
well  settled,  since  the  decision  of  the  case  of  Anderson  v.  Drake, 
14  Johns.  114  [7  Am.  Dec.  442],  that  a  removal  of  a 'maker 
out  of  the  state,  after  the  making  of  the  note  and  before  its 
maturity,  excuses  the  holder  from  presentment  and  demand. 
It  is  true  that  the  court  say  that  in  the  case  of  the  removal  of 
the  maker  of  the  note  to  Canada,  intermediate  its  making  and 
maturity,  where  the  note  was  dated  at  Albany,  a  demand  in 
Albany  was  held  sufficient  to  charge  the  indorsee.  Yet  it  is 
not  stated  when  the  demand  in  Albany,  in  that  case,  was 
made,  or  if  the  court  deemed  the  fact  of  a  demand  essential. 
The  principle  of  the  case  was  that  the  removal  of  the  maker 
excused  presentment  and  demand,  and  the  Canada  case  was 
decided  in  harmony  with  that  principle,  and  it  was  not  neces- 
sary to  the  case,  or  to  render  the  decision  in  conformity  with 
the  previous  cases,  to  advert  to  the  fact  that  a  demand  of  pay- 
ment of  the  note,  if  any  was  made,  was  made  in  Albany.  It  was 
not  relied  on  or  adverted  to  that  such  demand  was  made  at  any 
particular  place,  and  no  reason  is  suggested  why  it  should 
have  been  made  at  all,  or  that  its  being  made  was  regarded  as 
a  material  circumstance.     The  Canada  case  is  certainly 
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authority  for  tho  position  of  the  defendant,  that  the  demand 
Bhotild  have  been  made  at  the  late  place  of  business  or  resi- 
dence of  the  maker  in  this  state.  Beardsley,  J.,  in  Taylor  v. 
SnydeVy  8  Denio,  145  [45  Am.  Dec.  457],  says  that  ^' there 
is  a  further  exception  to  the  rule  requiring  a  demand  to  be 
made  of  the  maker,  or  at  his  domicile  or  place  of  business;  for 
where  a  note  is  made  by  a  resident  of  the  state,  who,  before  it 
is  payable,  removes  from  the  state  and  takes  up  a  permanent 
residence  elsewhere,  the  holder  need  not  follow  him  to  make 
demand,  but  it  is  sufficient  to  present  the  note  for  pajrment  at 
the  former  place  of  residence  of  the  maker." 

I  have  looked  at  all  the  authorities  referred  to  in  support  of 
this  position,  and  they  fail  entirely  to  sustain  the  point  in  the 
terms  stated,  and  fiimish  no  authority  for  the  qualificatioD 
that  it  is  sufficient  to  present  the  note  for  payment  at  the  for- 
mer place  of  business  of  the  maker.  The  learned  judge  was 
misled  by  the  head-note  to  McOruder  v.  Bank  of  Waahingiony 
9  Wheat.  598,  which  is  in  these  words:  '^  Where  the  maker  of 
the  note  has  removed  into  andther  state,  or  another  juris- 
diction, subsequent  to  the  making  of  the  note,  a  personal  de- 
mand on  him  is  not  necessary  to  charge  the  indorser,  but  it  is 
sufficient  to  present  the  note  at  the  former  place  of  residence 
of  the  maker."  There  is  nothing  in  the  case  to  warrant  the 
qualification  or  suggestion  in  the  head-note,  relative  to  pre- 
senting the  note  at  the  former  place  of  residence  of  the  maker. 
It  has  long  been  well  settled  that  a  personal  presentment  of 
the  note  to  the  maker  is  not  necessary  to  charge  the  indorser, 
neither  will  a  presentment  alone  of  the  note  suffice  to  charge 
the  indorser;  there  must  be  a  demand  of  payment  and  re- 
fusal. But  no  case  which  I  have  met  with  requires  that  the 
presentment  and  demand  should  be  personal  to  and  of  the 
maker.  A  demand  of  payment  at  the  place  of  business  or 
residence  of  the  maker  was  sufficient,  and  a  refusal  by  any 
one  there  was  all  that  was  required.  In  Cromwell  v.  Hynaon^ 
2  Esp.  511,  it  was  held  that  the 'presentation  of  the  bill  to  the 
wife  at  the  party's  house,  he  being  the  master  of  a  ship  and 
absent  from  England,  was  a  sufficient  demand:  See  also  PhiU 
ip9  V.  AtiUngy  2  Taunt.  206.  The  facts  as  admitted  in  Mc- 
Oruder V.  Bank  of  Waahingtorij  9  Wheat.  598,  were,  that  ai  the 
maturity  of  the  note,  neither  the  holder  nor  the  notary  knew 
of  the  removal  from  the  District  of  Columbia  of  the  maker, 
who  resided  there  at  the  date  of  the  note.  Ten  days  before 
its  maturity  he  removed  out  of  the  district  to  the  state  of 
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Maryland,  nine  miles  distant  from  his  previous  residence.  At 
its  maturity,  the  note  was  delivered  to  a  notary,  who  went  with 
it  to  the  house  of  the  maker,  where  he  last  resided,  and  from 
which  he  had  removed,  in  order  there  to  present  the  note  and 
demand  payment,  and  not  finding  him  there,  and  being  igno- 
nnt  of  Ms  place  of  residence,  returned  the  said  note  under 
protest  Thus  it  is  not  alleged  that  the  notary  presented  the 
note  at  the  last  place  of  residence  of  the  maker  in  the  dis- 
trict, or  that  he  demanded  payment  of  it  from  any  one.  And 
the  court,  in  its  opinion,  does  not  advert  to  the  fact  that  the 
notary  went  with  the  note  to  the  maker's  last  place  of  resi- 
dence, or  intimate  that  he  should  have  done  so,  and  there  pre- 
vented it  and  demanded  payment.  But  the  court  distinctly 
piaces  its  decision  upon  the  &ct  that  the  removal  of  the  maker 
«Lfler  the  date  of  the  note,  and  before  its  maturity,  out  of  the 
district  into  one  of  the  states,  being  in  another  jurisdiction, 
absolved  the  holder  from  the  necessity  of  presentation  and 
demand  of  payment,  and  held  the  indorser  duly  charged, 
though  neither  was  done.  The  court  gave  no  intimation  that 
the  note  had  been  presented  at  the  maker's  last  place  of  resi- 
dence,  or  that  that  fact  was  regarded  as  at  all  material. 

The  next  case  referred  to  by  Justice  Beardsley  is  that  of 
Andersonv,  Drahey  14  Johns.  114  [7  Am.  Dec.  442],  in  which  no 
such  point  aroee,  or  is  referred  to.  The  only  allusion  to  it  is  the 
remark  made  in  relation  to  the  Canada  case,  where  it  was  said 
it  was  held  that  a  demand  in  Albany  was  sufficient  to  charge 
the  indorser.  Dennie  v.  Walker^  7  N.  H.  199,  did  not  present 
the  point,  but  so  far  as  it  bears  on  the  present  case,  is  an  au- 
thority to  sustain  the  judgment  in  this  case.  There  the  maker 
of  the  note  resided  in  Portsmouth  at  the  date  of  the  note,  but  at 
its  maturity  was  at  sea,  his  family  still  residing  there,  and  there 
had  been  no  change  of  his  residence.  The  court  held  that  his  ab- 
sence did  not  excuse  presentment  and  demand  at  his  residence 
to  charge  the  indorser.  Upham,  J.,  says:  *^A  removal  without 
the  bounds  of  the  government)  after  the  making  of  a  note,  and 
before  it  becomes  due,  and  where  no  place  of  payment  of  the 
note  is  specified,  renders  a  demand  upon  the  maicer  unneoes^ 
eary ;  but  this  is  an  exception  of  the  general  rule,  and  must  be 
construed  strictiy .  Anything  less  than  an  actual  change  of  resi- 
dence  by  removal  without  the  state  would  leave  the  rule  too  un- 
certain." The  next  case  is  that  of  OHUepie  v.  Hanndhan^  4 
McCord,  508.  There  the  notary  made  inquiry  for  the  maker  of 
the  note  in  Charleston,  where  it  was  dated,  and  where  the  maker 
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reeidM  at  the  time  it  was  made,  but  who  hod  no  residence  si 
its  maturity  in  Charleston,  having  in  the  mean  time  removed  to 
Philadelphia.  The  notary  protested  the  note,  and  gave  notice 
to  the  indorser,  without  having  made  any  presentment  or 
demand.  In  an  action  against  the  indorser,  the  court  held 
that  where  the  maker  had  removed  to  another  state,  and  resided 
there  at  the  maturity  of  the  note,  the  demand  of  payment  was 
not  necessary.  The  court  say:  "For  all  legal  praposes,  a 
neighboring  state  is  regarded  as  a  foreign  country.  Bills 
drawn  on  a  sister  state  are  regarded  as  foreign  bills,  and  the 
terms  'beyond  the  seas,'  used  in  the  statute  of  limitations,  have 
in  construction  been  applied  to  a  neighboring  state.  I  come 
to  the  conclusion  that,  for  the  purposes  of  a  demand  on  the 
maker  of  a  promissory  note,  it  must  be  so  regarded;  and  thai 
his  absence  from  the  state  in  which  the  note  was  made,  and 
where  it  was  understood  it  was  to  be  paid,  will  excuse  the 
holder  from  making  a  personal  demand  in  order  to  charge  the 
indorser."  Reid  v.  Morrison^  2  Watts  &  S.  401,  I  regard  as 
an  authority  in  point.  There  the  court  held  that  if  the  drawer 
of  the  bill  or  maker  of  a  note  has  absconded,  that  circum- 
stance will  dispense  with  the  necessity  of  making  any  further 
inquiry  after  him.  Citing  Chitty  on  Bills,  261,  Bayley  on 
Bills,  95,  in  Duncan  v.  McCuUoghy  4  Serg.  4  R.  480,  the  court 
say:  ''The  same  rule  which  exists  in  the  case  of  absconding 
applies  to  that  of  the  removal  of  the  maker  or  drawee  into 
another  jurisdiction  after  the  execution  of  the  instrument." 

Oist  V.  Lybrand,  8  Ohio,  307  [17  Am.  Dec.  595],  is  also  a' 
case  in  point.  It  was  urged  there  that  no  inquiry  was  made 
at  the  last  place  of  residence  of  the  maker  for  payment,  he 
having  intermediate  the  date  of  the  note  and  its  maturity 
remorved  from  the  state.  The  court  say:  "We  all  concur  in. 
the  opinion  with  the  supreme  court  of  the  United  States  upon. 
the  first  point  in  this  case.  In  the  case  of  McGruder  v.  Bank 
of  WoMhingUmy  9  Wheat.  698,  cited  by  the  plaintiflTs'  counsel^ 
they  have  settled  that  the  removal  of  the  maker  of  a  note  after 
it  was  made  and  before  its  maturity,  into  a  different  state  from 
that  where  he  resided  when  the  note  was  made,  excuses  the 
holder  from  making  actual  demand  of  payment  from  the 
maker.  Whether  a  demand  should  be  made  at  any  other  place 
is  not  made  a  point  or  adjudicated  upon  in  that  case.  But  it 
seems  to  us  a  cleariconsequence  of  the  decision  that  such  de* 
mand  was  unneoessary.  The  fact  of  removal  commits  the 
indoraer  and  dispenses  with  all  demand,  unless  a  particulat 
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place  be  appointed  for  the  payment  of  the  note  in  the  note 

itself." 

I  entirely  concur  in  the  views  thus  clearly  expressed  by 
the  supreme  court  of  Ohio.  I  think  they  correctly  appre- 
hended the  elact  force  and  extent  of  the  decision  of  the 
supreme  court  of  the  United  States,  and  that  case  should  be 
followed  as  an  authority.  There  would  have  been  no  misap- 
prehension in  reference  to  that  case,  if  the  head-note  of  the 
reporter  had  not  interpolated  a  qualification  to  the  rule  enun- 
ciated, not  contained  in  the  case  or  in  the  opinion  of  the  court 
This  misapprehension  undoubtedly  led  Mr.  Justice  Beardsley 
into  the  qualification  of  the  rule,  otherwise  correctly  enunci- 
ated by  him,  and  which  rule  was  fully  sustained  by  the  au- 
thorities cited;  but  they  do  not  sustain  the  qualification  of  the 
rule,  it  being  only  found  in  this  head-note.  McOruder  v,  Bcuik 
of  Waahingtony  9  Wheat.  598,  was  decided  in  1824,  and  I  think 
tilie  rule  then  laid  down  was  in  harmony  with  previous  adjudi- 
cations in  England  and  in  this  country;  and  as  it  establishes 
a  uniform  and  reasonable  and  certain  rule  of  commercial  law, 
by  the  highest  tribunal  in  the  country,  one  not  in  conflict  with 
our  own  decisions,  I  think  we  ought  to  recognize  and  adhere  to 
it;  This  rule  is  approved  by  one  of  our  most  learned  and  able 
writers  on  the  subject:  Edward  on  Bills,  485,  486. 

I  have  been  able  to  find  but  one  case  where  a  difierent  rule 
has  been  announced.  It  is  that  of  Wheeler  v.  Fieldj  6  Met.  290. 
There  the  court  held,  to  charge  an  indorser  upon  a  note  dated 
Ih  New  York,  where  the  maker  had  removed  out  of  the  state 
where  it  was  made  and  dated,  before  its  maturity,  that  a  de- 
mand should  have  been  made  at  the  maker's  last  place  of 
residence  in  New  York,  when  he  had  removed  to  the  state  of 
Illinois.  No  authorities  are  cited  for  the  opinion  expressed, 
«nd  no  reasons  are  given  why  it  should  be  recognized.  It  is 
oertainly  in  direct  confiict  with  those  which  have  been  already 
referred  to,  and  it  is  not  in  harmony  with  the  principles  settled 
in  numerous  cases.  We  think  it  better  to  adhere  to  the  long- 
settled  rule,  as  laid  down  in  McQruder  v.  Bank  of  WoBhingion^ 
9  Wheat.  598,  even  although  cases  might  be  supposed  in  which 
its  application  might,  by  possibility,  work  some  wrong.  It  is 
-of  the  highest  importance  in  a  commercial  community  that 
the  rules  relating  to  the  presentment,  demand,  and  protest  of 
notes  and  bills  should  be  certain,  and  whan  once  enunciated 
should  be  adhered  to;  and  no  reasons  are  suggested  which  we 
think  should  influence  us  to  depart  &om  or  modify  the  rale 
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as  laid  down  by  the  United  States  supreme  court  in  the  case 
in  9  Wheaton.    We  think  it  is  a  reasonable,  just,  and  proper, 
rule,  and  one  which  should  have  universal  application. 
The  judgment  appealed  from  should  be  affirmed,  with  costti 

Demio,  Lott,  James,  and  Hoyt,  JJ.,  concurred. 

MABOSf  J.,  delivered  a  dissenting  opinion. 

CoMSTOCK,  C.  J.,  expressed  no  opinion. 

Sbldsn,  J.,  did  not  sit  in  this  case. 

Judgment  affirmed. 

PlosEinMaiiTy  AND  Whit  BzoiTSiB  Waht  or:  CfarmkhaeiT,  Btmk^Feim' 
IpftwOT,  S6  Am.  Dao.  408;  Fre&ooU  Bank  y.  Catm^^  66  Id.  473;  Windham 
Bomk  ▼.  Norton,  66  Id.  397;  Adaem  v.  Darh^,  76  Id.  116.  Neoeuily  of  pr«- 
Mtttment  to  bind  mdoner:  BigeUno  v.  Kellar,  64  Id.  566;  Stephenmm  ▼.  2>»ci;> 
w%  62  Id.  309.  Waiver  of  presentment:  Okndorf  v.  Sviartu,  63  Id.  141. 
Msre  notioe  of  non-payment  not  rafficient  to  charge  indoraer:  JonM  v.  Bobin' 
w%  64  Id.  212.  What  is  sufficient  presentment:  SmUh  ▼.  PhUbrick,  69  Id. 
315;  White  ▼.  Stoddard,  71  Id.  711;  Maidm  Bank  v.  Baldwin,  74  Id.  627. 
PkeMntment  before  last  day  of  grace  is  premature:  EdQor  v,  Qrter,  74  Id. 
31& 

Thm  PBDiGiPaL  OASS  IS  CITED  in  AdamM  v.  Leland,  30  N.  Y.  312,  and  in 
Muutk  ▼.  FMonf  28  Hnn»  630^  to  the  point  that  where  the  maker  of  a  note 
into  another  state,  subsequent  to  the  making  of  the  note^  and  cen- 
to zeaids  thflre,  the  indotser  is  chargeable  without  presentment  or  de- 
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Gxiam  ov  Mobxoaoid  pRuasiSi  who  has  assumed  payment  of  mort- 
figs^  withont  fonwlosing  the  mortgage,  and  without  impleading  the 
original  obligor  and  mortgagor. 

Action  to  recover  amount  of  two  mortgages,  executed  by 
the  mortgagor,  with  his  bonds.  After  giving  the  mortgages, 
mortgagor  conveyed  the  mortgaged  land  subject  to  the  mort- 
gages to  defendant,  by  a  deed  containing  an  assumption  clause, 
whereby  defendant  assumed  to  pay  the  mortgages,  as  part 
of  the  consideration  of  the  conveyance.  Plaintiff's  intestate 
proeecnted  this  suit  to  judgment,  but  died  pending  this  ap- 
peal, when  the  action  was  continued  in  the  name  of  the  plain- 
tiff as  his  administratrix.  The  plaintiff  on  the  trial  proved 
ttia  aetoal  dettverj  of  the  deed  by  mortgagor  to  the  defendant 
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Defendant  objected  that  there  was  no  privity  of  contract  be- 
tween him  and  plaintiff,  but  the  justice  before  whom  the  case 
was  tried  held  otherwise.  The  plaintiff  had  judgment  for  the 
amount  of  the  mortgages,  which  was  affirmed  at  a  general  term 
of  the  supreme  court,  and  defendant  appealed. 

/.  D.  BeerSy  for  the  appellant. 
E,  F,  Bidlardy  for  the  respondent. 

By  Court,  Denio,  J.  If  the  plaintiff  had  sought  to  foreclose 
the  mortgages  in  question,  and  to  charge  the  defendant  with  the 
deficiency  which  might  remain  after  applying  the  proceeds  of 
the  sale,  and  had  made  both  the  mortgagor  and  the  present 
defendant  parties,  the  authorities  would  be  abundant  to  sus- 
tain the  action  in  both  aspects:  Curtis  v.  Tyler ^  9  Paige,  432; 
EaUey  v.  Reedy  Id.  446;  Marsh  v.  Pike,  10  Id.  595;  Blyer  v. 
MonhoUand,  2  Sandf.  Ch.  478;  King  v.  Whitely,  10  Paige,  465; 
Trotter  v.  Hughes^  12  N.  Y.  74  [62  Am.  Dec.  137];  Vail  v. 
Foster^  4  Id.  312;  Belmont  v.  Comany  22  Id.  438  [78  Am.  Dec. 
213].  But  I  do  not  understand  that  the  right  to  a  personal 
judgment  for  the  deficiency  is  based  upon  the  notion  of  a  di- 
rect contract  between  the  grantee  of  the  equity  of  redemption 
and  the  holder  of  the  mortgage.  The  cases  proceed  upon  the 
principle  that  the  undertaking  of  the  grantee  to  pay  off  the 
incumbrance  is  a  collateral  security  acquired  by  the  mort- 
gagor, which  inures  by  an  equitable  subrogation  to  the  benefit 
of  the  mortgagee.  Then  the  statute  relating  to  foreclosures  pro- 
vides that  if  the  mortgage  debt  be  secured  by  the  obligation 
or  other  evidence  of  debt  executed  by  any  other  person  be- 
sides the  mortgagor,  such  person  may  be  made  a  defendant, 
and  may  be  decreed  to  pay  the  deficiency:  2  R.  S.,  p.  191,  sec 
154.  Chancellor  Walworth  puts  the  right  to  a  personal  judg- 
ment in  such  a  case  upon  the  equity  of  this  statute:  Curtis  y. 
Tyler,  9  Paige,  432;  and  Vice-Chancellor  Sandford  expressly 
says  that  the  obligation  is  not  enforced  as  being  made  by  the 
grantee  of  the  equity  of  redemption  under  such  a  deed  to  the 
mortgagee,  but  as  a  promise  by  the  former  to  the  mortgagor 
to  pay  him  the  amount  of  the  mortgage,  by  paying  it  to  the 
mortgagee  in  payment  of  his  debt,  which  promise  the  mort- 
gagee is  equitably  entitled  to  lay  hold  of  and  enforce  under 
the  equity  of  the  statute  referred  to:  Blyer  v.  MonhoUand,  2 
Sandf.  Ch.  480.  It  is  obvious  that  the  judgment  of  the  su- 
preme court  in  the  present  case  cannot  be  sustained  upon  the 
doctrine  reSsired  to.    The  plaintiff  does  not  ask  to  foreclose 
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ihe  mortgage,  and  does  not  make  the  principal  debtor,  Ballard, 
a  party.  If  the  judgment  can  be  supported  at  all,  it  must  be 
upon  the  broad  principle  that  if  one  person  make  a  promise  to 
another  for  the  benefit  of  a  third  person,  that  third  person  may 
maintain  an  action  on  the  promise. 

Upon  that  question,  there  has  been  a  good  deal  of  conflict 
of  judicial  opinion.  Al^  long  ago  as  1817,  Chancellor  Kent 
laid  it  down  as  a  point  decided,  and  referred  to  not  less  than 
eight  English  and  American  cases  as  sustaining  the  principle: 
Cumberland  v.  Codringtonj  S  Johns.  Ch.  255  [8  Am.  Dec.  492]; 
and  since  then  it  has  been  frequently  affirmed  1)y  judges,  after 
an  attentive  examination  of  cases;  as  in  Barker  v.  BiLckliny  2 
Denio,  45  [43  Am.  Dec.  726],  and  in  the  cases  therein  referred 
to.  These  cases,  and  also  those  referred  to  by  Chancellor  Kent, 
are  doubtless  subject  to  some  of  the  criticisms  which  have  since 
been  applied  to  iJiem.  Some  of  the  opinions  were  pure  obiter 
dict€tj  and  in  others  the  cases,  though  presenting  the  point, 
were  decided  upon  other  grounds.  It  cannot,  however,  bo 
denied  that  the  doctrine  had  been  so  often  asserted  that  it 
had  become  the  prevailing  opinion  of  the  profession  that  an 
action  would  lie  in  such  a  case  in  the  name  of  the  creditor  for 
whose  benefit  the  promise  was  made.  Finally,  the  question 
came  squarely  before  this  court  in  Lawrence  v.  Fox^  20  N.  Y. 
268,  and  we  held,  with  hesitation  on  the  part  of  a  portion  of 
the  judges  who  concurred,  while  others  dissented,  that  the 
action  would  lie.  We  must  therefore  regard  the  point  as  defi- 
nitely settled,  so  far  as  the  courts  of  this  state  are  concerned. 
The  judgment  appealed  from,  being  in  accordance  with  the 
law  as  adjudged  in  that  case,  must  be  affirmed. 

LoTT,  J.,  also  delivered  an  opinion  for  affirmance^  and  all 
the  judges  concurred. 

Judgment  affirmed. 

LiABuiTT  or  GaAifTXi  Who  Abs^mes  Paymxht  ov  Mobtoaob:  See  Tro^ 
Ur  ▼.  Hughes,  G2  Am.  Deo.  137,  141,  note;  AbfU  ▼.  Cotms,  68  Id.  229.  Par* 
diaeer  of  land  nibject  to  mort^pige,  with  notice,  is  estopped  to  deny  yalidity 
of  mortgage:  Bigg  v.  Cook  46  Id.  4SI2;  OiOkun  r.  Bird,  ^  Id.  281,  notei  John- 
tUm  ▼.  CrawUjf,  71  Id.  173. 

Turn  raJSdPAL  gasb  is  cited  to  the  point  that  a  mortgagee  may  maintain 
an  action  at  law  against  a  grantee  of  the  mortgaged  premises  who  has  as- 
innied  the  payment  of  the  incnmbzance^  in  Hannqf  v.  McMtUlen,  5  Abb.  N.  0. 
256;  Sttpkems  ▼.  Caabadoer,  8  Hnn,  118;  Thayer  v.  MarO,  11  Id.  604;  &  0. 
affirmed,  75  N.  Y.  3i2;  WhUingy.  Gearfg,  14  Hun,  600;  Pibev.SeUer,  15 Id. 
4M;  Stmre  ▼.  CfhOis,  Id.  518,  619;  Pardee  ▼.  Treat,  18  Id.  301;  Beecktr  t. 
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Aekerman,  1  Abb.,  N.  8.,  149;  &  C,  1  Robt.  38;  Wikox  ▼.  CcmupMU,  35  Hmi, 
268;  Edkk  v.  Cfrem,  38  Id.  206;  PerlAM  v.  Squkr,  1  Thomp.  ft  C.  621;  Ricard 
▼.  Sandenon,  41  N.  T.  181;  ATaier  v.  fTtnc^^^,  70  Id.  439;  Aytrt  v.  2>lzoii»  78 
Id.  323;   Thorp  ▼.  iTeofocI;  Coal  Co.,  47  Barb.  446;  S.  C.  affirmed,  48  N.  T. 
267;  and  it  is  cited  to  the  point  that  in  order  to  render  the  grantee  directly 
and  personally  liable  to  the  holder  of  the  mortgage,  the  words  used  must 
clearly  import  that  the  grantee  will  pay,  in  Collins  v.  Rowe,  1  Abb.  N.  O.  97; 
Adama  v.  WadJuima,  40  Barb.  227;   llaHUy  v.,  TaUtam,  10  Bosw.  282;  S.  C, 
24  How.  Fr.  607;  Mcdhry  v.  West  Shore  etc,  R,  R.  Co,,  3  Jones  ft  S.  178; 
StepheiM  ▼.  ComeU,  32  Hon,  415;  and  to  the  point  that  an  agreement  to  aa- 
same  the  liability  of  another  cannot  be  enforced  by  the  creditor,  nnless  sap- 
ported  by  a  good  and  sufficient  consideration,  the  principal  case  is  cited 
in  Fairehild  ▼.  Feltman,  Id.  401;  FirU  NcUional  Bank  ▼.  Chalmers^  39  Id. 
473.    In  support  of  the  principle  that  an  action  will  lie  on'a  promise  made 
by  a  defendant  upon  a  valid  consideration  to  a  third  party  for  the  bene- 
fit of  the  plaintiff^  though  the  plaintiff  was  not  privy  to  the  coosiderationy 
the  principal  case  is  cited  in  Martin  v.  O* Connor,  43  Barb.  522;  Aybwm  Citif 
Bank  v.  Leonard,  40  Id.  134;   Huber  v.  Ely,  45  Id.  170;  Sekmdler  v.  Eueii, 
45  How.  Pr.  38;  Borell  v.  NeweU,  3  Daly,  234;  Dtsparquet  v.  Knubel,  24  Hon, 
655;  PeopU  v.  JUetropoSlan  R'y  Co.,  26  Id.  84;  Oermania  NaL  Bank  v.  Taaks, 
31  Id.  264;  Real  EsUUe  Trust  Co.  v.  Batch,  13  Jones  ft  S.  532;  Becker  v.  Tor- 
ranee,  31  N.  Y.  643;  Dmgeldem  v.  Thhd  Avemte  R.  R.  Co.,  37  Id.  577;  Turk 
V.  Ridge,  41  Id.  206;  Barker  v.  Bradley,  42  Id.  322;  Coster  v.  Mayor  qf  Albany 
43  Id.  411;  Hutcltings  v.  Miner,  46  Id.  460;  Ck^in  v.  Ostrom,  54  Id.  584;  Glem 
V.  Hope  MuU  L.  Ins.  Co.,  56  Id.  381;  Shamr  v.  Western  Union  Tel  Co.,  57  Id. 
469  (dissenting  opinion  of  Dwight,  J.);  Barkw  r.^ Myers,  64  Id.  43;  Simsou 
V.  Brown,  68  Id.  358;  Campbell  v.  Smith,  71  Id.  28;  BenneU  v.  Bates,  94  Id. 
370.     It  is  cited  in  Comstock  v.  Drohmn,  8  Hun,  374;  S.  O.  affirmed,  71  N.T. 
9;   Wales  v.  Sherwood,  52  How.  Pr.  414;  Vroonum  v.  Turner,  69  N.  Y.  282; 
to  the  point  that  the  liability  of  the  grantor  of  mortgaged  premises,  grantee 
having  assumed  payment  of  mortgage,  is  only  that  of  surety;  and  in  CcUvo  v. 
Dairies,  8  Hun,  222,  overruling  Perkins  v.  Squier,  1  Thomp.  ft  C.  620,  to  the 
point  that-agreement  between  holder  of  mortgage  and  grantee  covenanting  to 
assume,  extending  time  of  payment,  made  without  consent  of  grantor,  dis- 
charges the  grantor.     In  Billings  v.  Robinson,  28  Hun,  140,  Daniels,  J.,  in 
dissenting  opinion,  cites  the  principal  case  in  support  of  the  principle  that 
the  fact  of  assumption  by  the  grantee  does  not  relieve  the  original  obligor. 
And  it  is  cited  in  Waterman  v.  Webster,  33  Id.  616,  as  authority  that  the  old 
common-law  rule,  that  in  respect  t6  a  deed  inter  partes  a  stranger  could  not 
at  law  avail  himself  of  a  stipulation  in  his  fiivor  contained  in  it|  does  not 
exist  in  New  York. 

Ths  fbingipal  OiUSB  IS  DisTiKOUiaHKD  in  Oamsey  v.  Rogers,  47  N.  Y.  237» 
the  latter  case  holding  that  a  covenant  by  a  mortgagee  with  the  mortgagor  to 
pay  a  prior  mortgage  was  a  promise  for  the  benefit  of  the  mortgagor  only, 
and  could  not  be  made  the  basis  of  an  action  by  the  prior  mortgagee.  Sea 
abo  Vrooman  v.  Turner,  69  Id.  285;  Seward  v.  Huntington,  94  Id.  113»  where 
the  principal  case  is  likewise  distinguished.  So  it  is  distinguished  in  the  oase 
of  Douglass  v.  Wella,  18  Hun,  88,  93,  which  holds  that  the  grantor  of  mort- 
gaged premises  cannot  release  the  liability  created  by  the  assumption  of  the 
mortgage  by  his  grantee,  by  any  act  or  agreement  to  which  the  mortgagee 
does  not  assent.    But  see  dissenting  opinion  by  Learned,  J.,  18  Id.  96^ 
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Gardner  v.  Kxutts 
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Wiww^  Dhlabatiomb  Mabb  Shortly  aftkbl  Bibth  or  Gkeud^  that  it'  had 
baen  bom  alive^  an  not  competent  evidence  to  estabUih  bar  hnabaiid'i 
titie  to  an  aetata  by  the  onrtesy. 

Ejectment.  Plamtiffs'  lessors  were  admitted  to  be  the 
heirs  at  law  of  the  late  wife  of  defendant,  Ellutts,  who  claimed 
as  tenant  by  the  curtesy.  To  establish  his  title,  defendant 
proved  by  a  witness  that  she  was  called  in  as  a  midwife  to 
Mrs.  Klnttfl  on  her  confinement;  that  on  her  arrival,  she  found 
that  the  woman  had  been  delivered  of  a  child,  which  was  then 
dead.  Defendant  oflfered  to  prove  by  this  witness  the  declara- 
tions of  the  mother,  to  the  effect  that  the  child  had  been  born 
alive,  and  that  it  had  cried  and  survived  its  birth  a  few 
minutes;  and  that  the  conversation  occurred  shortly  after  the 
birth  of  the  child.  The  evidence  was  objected  to  and  ex- 
cluded, and  defendant's  counsel  excepted.  Verdict  and  judg- 
ment for  plaintifBi,  and  appeal  by  defendant. 

Fleming  and  Kerry  for  the  plaintiffs. 

Boyden  and  B.  R.  Moarcj  for  the  defendant. 

By  Courts  Pxabson,  C.  J.  A  wife  is  not  a  competent  wit- 
ness for  or  against  her  husband:  State  v.  t/bSy,  8  Dev.  &  B.  110 
[82  Am.  Dec.  666].  It  follows  that  her  declarations  cannot  be 
evidence  for  or  against  him;  otherwise  more  weight  is  given  to 
what  she  says,  when  not  on  oath,  than  to  what  she  would  say 
CO  oaih^  which  is  absurd. 
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The  declarations  in  this  case  were  made  shortly  after  the 
birth  of  the  child,  and  we  will  suppose  as  soon  as  the  mid- 
wife arrived,  at  which  time  the  act  of  delivery  was  over — "  a 
fact  accomplished."  So  whether  the  child  was  bom  alive  or 
dead,  could  in  no  wise  affect  or  have  any  bearing  upon  that 
fact.  The  suggestion,  therefore,  that  this  declaration  of  the 
wife  was  admissible  as  a  part  of  the  res  gesta  is  not  supported. 

The  position  that  the  declarations  of  the  mother  in  respect 
to  her  child  '4s  natural  evidence,"  and  admissible  on  that 
ground,  is  also  untenable. 

This  kind  of  evidence  is  not  based  upon  the  competency  of 
the  witness,  for  it  is  the  evidence  of  facts,  as  distinguishable 
from  the  testimony  of  witnesses,  as  is  said  in  Biles  v.  HolmeSj 
11  Ired.  16:  ''The  actions,  looks,  and  barking  of  a  dog  are  ad- 
missible as  natural  evidence  upon  the  question  as  to  his  mad- 
ness; so  the  squealing  and  grunting  or  other  expresaionB  of 
pain  made  by  a  hog  are  admissible  upon  a  question  as  to 
the  extent  of  an  injury  inflicted  on  him.  This  can  in  no 
sense  be  called  the  testimony  of  a  hog  or  dog;"  so  the  decla- 
rations and  looks  of  a  slave  are  admissible  upon  a  questioD 
as  to  the  condition  of  his  health:  BouUmc  v.  WhiUy  9  Id.  63; 
Wallace  v.  McIrUoshj  4  Jones,  434 

But  the  declaration  offered  as  evidence  in  this  case  clearly 
does  not  fall  within  the  principle  of  natural  evidence.  In- 
stantly after  the  delivery,  the  existence  and  presumed  indi- 
viduality of  the  child  was  distinct  from  and  had  no  further 
connection  with  the  mother.  So,  although  expressions  of  pain 
and  declarations  showing  her  own  bodily  condition  on  the  part 
of  the  wife  would  have  been  admissible,  if  material  to  the 
issue,  yet  what  she  said  in  regard  to  the  condition  of  the  child 
was  collateral,  and  had  no  natural  guaranty  of  truth.  It  may 
have  been  the  voluntary  expressions  of  a  mother's  grief;  but 
on  the  other  hand,  the  declaration  may  have  been  made  under 
the  influence*  of  her  husband,  whose  estate,  as  tenant  by  the 
curtesy,  depended  on  the  fact  of  the  child's  having  been  bom 
alive.    There  is  no  error. 

Judgment  affirmed. 

Ck>MPKnircT  of  Wm's  Diclakatzons  aoadist  Hubsahd:  See  OUcknm 
r.  BaU,  84  Am.  Dea  469;  Caaieel  v.  Cadeei,  44  Id.  76S;  Ma^r.  lAtUe,  S8  U. 
707. 

DlGLABATIOirS  OF  WUB  OOlTOXBNnfO  HER  SePABATB    PlOPIBTr  AMM  Ad- 

MiBKBLB  only  lo  far  M  they  oome  within  the  doctrine  ef  rm  gmim:  McLemian 
w.  Ptafatom  68  Am.  0ec  167. 
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Hunter  v.  Anthony. 

L8  Joras'B  Law,  88&.J 

BBOULD  BB  LiBBBALLT  CoNSTRUBD,  in  ordoT  to  givo  them  efifoot^ 
mad  to  carry  <mt  the  intention  of  the  parties. 

SuscBmBLB  or  Two  Cokstructions  should  Rbcbitb  that 
BT  Whioh  It  will  Takb  Effbct,  where  hy  the  other  oGOBtnictioii  it 
would  be  inoperative  for  want  of  a  eubject-mattor  to  act  on. 

Assumpsit  on  the  following  written  order,  and  the  acceptance 
thereon:  "Mr.  William  Anthony.  Please  pay  to  James  T. 
Hunter,  constable,  all  the  executions  in  his  hands  for  collec- 
tion as  they  come  due  against  me  and  brother;  this  March  4, 
1857.  J.  W.  Holt."  Indorsed:  "The  within  order  this  day 
accepted  by  William  Anthony,  March  4, 1857.  William  An- 
thony.** Plaintiff  offered  in  evidence  sundry  justices'  judg- 
ments in  favor  of  divers  persons  against  J.  W.  Holt  and  brother, 
rendered  upon  warrants  which  had  been  served  by  the  plain- 
tiff as  constable,  and  also  showed  that  executions  had  issued 
on  them,  which  had  been  stayed  by  the  parties,  and  that  the 
papers  containing  these  judgments,  executions,  and  stays  of 
execution  were  in  his  hands  at  the  date  of  the  order.  Defend- 
ant objected  to  the  admission  of  these  papers,  on  the  ground 
that  Uiey  were  not  executions  at  the  date  of  the  order  and 
acceptance,  and  asked  the  court  to  instruct  the  jury  that  they 
did  not  sustain  the  plaintiff's  cause  of  action.  The  jury  were 
charged  that  if  they  believed  from  the  evidence  that  the  judg- 
ments and  executions  issued  and  stayed,  as  above  stated,  were 
in  the  hands  of  the  plaintiff  at  the  time  the  order  was  given, 
and  that  the  order  was  intended  to  apply  to  them,  and  was  so 
accepted  by  the  defendant,  they  should  find  for  the  plaintiff. 
Defendant's  counsel  excepted.  Verdict  and  judgment  for 
plaintiff,  and  appeal  by  defendant. 

PhiUipa  and  Norwoody  for  the  plaintiff. 
Graham^  &r  the  defendant. 

By  Court,  Pearson,  C.  J.  The  papers  which  were  in  the 
hands  of  the  plaintiff  can  be  made  to  fit  the  description  given 
in  the  acceptance  of  the  defendant  by  aid  of  the  maxim,  Ut 
res  magis  valeat  quam  pereaty  which  means  that  instruments 
should  be  liberally  construed,  so  as  to  give  them  effect  and 
carry  out  the  intention  of  the  parties;  and  when  an  instru- 
ment is  susceptible  of  two  constructions,  one  by  which  it  will 
take  effect,  and  the  other  by  which  it  will  be  inoperative  for 


834  Statb  v.  Engujw.  [N. 

the  want  of  a  Bubject-matter  to  act  on,  it  shall  receive  that 
construction  which  will  give  it  affect  This  rule  is  based  on 
the  presumption  that  when  parties  make  an  instrument,  the 
intention  is  that  it  shall  be  effectual,  and  not  nugatory. 

'^Executions  in  the  hands  of  an  officer,"  taken  literally, 
would  apply  to  process  in  his  hands,  which  was  then  in  a  con- 
dition to  be  acted  on,  and  would  not  fit  judgments  in  the  offi* 
cer's  hands  on  which  execution  had  been  stayed;  but  by  aid 
of  the  words  ''as  they  come  due,"  we  see  that  the  word  ''exe- 
cutions" is  not  to  be  taken  literally,  for  the  papers  to  which 
reference  was  made  were  some  that  were  about  to  become 
due  at  different  times;  and  taking  the  whole  description,  they 
as  aptly  point  out  judgments  on  which  were  entered  "execu- 
tions issued  and  stayed "  as  any  other  terms  of  description 
that  could  have  been  used. 

The  suggestion  that  these  words  ought  to  be  considered  sur- 
plusage has  nothing  to  support  it.  That  is  sometimes  done 
in  order  to  give  effect  to  an  instrument  in  which  repugnant 
words  are  used,  but  is  never  applied  for  the  purpose  of  defeat- 
ing an  instrument.    There  is  no  error. 

Judgment  affirmed. 

Intention  Governs  in  Construction  of  Contract:  TindaU  v.  Conover, 
40  Am.  Dec.  220;  Cliopman  v.  Olcumell,  43  ItL  41;  SiaU  v.  Piuje,  U)  IJ.  106i 
Suwart  V.  Preston,  44  Id.  G21. 

Mranino  of  Words,  how  Determined  in  Constrcino  Contract:  PUU- 
bury  V.  Locl'e^  CG  Am.  Doc.  711;  Coutcell  v.  Pumpfirfy,  OS  Id.  Gil;  toooU  ▼. 
OiUch,  71  III  G3o;   MTftUe  v.  SmWi,  75  Id.  689. 

Instrument  to  be  Construed  to  Give  Effbct  to  Intention  of  Pui- 
TIES:  IJuf/kes  V.  Lane,  50  Am.  Dec.  43G;  Alatard  v.  Scudder,  66  Id.  610;  Ham 
ell  V.  Howell,  47  Id.  335. 

Wkfiten  Contract  to  be  Construed  bt  Couet  and  hot  bt  iumti 
Randall  v.  TlmrUon,  G9  Am.  Deo.  66. 


State  v.  England, 

[8  Jones's  Law.sM.! 
Finding  Article  bt  Direction  or  Owner,  and  Takiho  Ir  as  his  Bailer 

but  afterwards  concealing  it,  and  denying  Ute  finding,  is  bat  a  breach  of 
bailment,  and  not  larceny. 

Indictmkht  for  laroeny.  The  Jtirj  fimnd,  m  a  gpaoUl  Ter^ 
diet,  that ''  the  article  alleged  to  have  been  stolen  was,  with 
others,  in  a  carpet-bag,  which  was  lost  by  the  prosecutor  on 
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the  highway.  In  passing  defendant's  residence  on  the  high* 
way,  the  prosecutor  informed  him  of  the  loss  of  his  carpet-bag, 
and  requested  him  to  get  it  and  give  it  to  a  person  designated. 
Defendant  found  the  carpet-bag,  and  took  it  into  possession, 
and  on  application  for  it,  stated  that  he  did  not  have  it,  and 
had  not  found  it.  Search  being  made,  it  was  found  concealed 
in  a  bag,  which  was  tied  up,  and  secreted  on  his  premises. 
Some  of  the  articles  which  the  carpet-bag  contained  were 
missing,  but  whether  they  were  taken  out  by  the  defendant 
did  not  appear."  On  this  verdict,  the  court  was  of  opinion 
that  the  defendant  was  not  guilty  of  larceny,  and  gave  judg- 
ment that  he  be  discharged,  from  which  the  solicitor  for  the 
state  appealed. 

JenkinSf  attomey^eneralj  for  the  state. 
OaUheTf  for  the  defendant. 

By  Court,  Battle,  J.  It  is  conceded,  and  as  we  think  prop- 
erly, by  the  attorney-general,  uix>n  the  facts  found  by  the 
Bpecial  verdict,  the  defendant  is  not  guilty  of  stealing  the  shirt 
of  the  prosecutor  as  charged  in  the  bill  of  indictment.  The 
taking  of  the  carpet-bag  in  which  the  shirt  and  other  articles 
were  contained  was  not  a  trespass,  because  it  was  done  by  the 
express  directions  of  the  owner,  and  the  defendant,  instead  of 
being  a  trespasser  by  such  taking,  became  a  bailee  of  the 
article  for  the  purpose  of  carrying  and  delivering  it  to  a  cer- 
tain person  in  the  village  of  Marion.  The  subsequent  con- 
cealment of  the  carpet-bag  before  the  trust  created  by  the 
bailment  was  performed,  even  if  done  animo  furandiy  was  not 
a  larceny,  but  only  a  breach  of  trust.  This  doctrine  has  been 
established  by  many  decisions,  of  which  a  collection  may  be 
found  in  Roscoe's  Criminal  Evidence,  beginning  at  page  696, 
8d  Am.  from  8d  Lond.  ed. 

We  have  assumed  that  the  carpet-bag  was  taken  by  the  de- 
fendant under  a  bailment,  because  the  special  verdict  finds 
such  to  have  been  the  fact,  and  no  intendment  can  be  raised 
that  the  defendant  formed  the  design  before  he  found  the 
article  to  take  and  appropriate  it  to  his  own  use.  Whether 
the  testimony  would  have  justified  the  jury  in  taking  the 
latter  view,  and  finding  accordingly,  and  if  so,  what  would 
have  been  the  legal  consequence  of  it,  is  not  our  province  to 
decide. 

The  terms  of  the  special  verdict  preclude  another  view  of 
the  case,  which  might  have  been  adverse  to  the  defendant. 
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It  Beems  that  the  carpet-bag,  when  found  concealed  on  thi 
defendant's  piemises,  had  been  rifled,  and  a  part  of  its  contenli 
taken  out  and  carried  away;  but  whether  the  shirt  was  one  of 
the  missing  articles  is  not  stated;  though  it  is  stated,  as  a 
part  of  the  verdict,  that  it  did  not  appear  that  the  misaiDg 
articles  were  taken  by  the  defendant.  Had  the  jury  found 
that  they  were  taken  animo  furandi  by  him,  it  might  hayo 
been  contended  that  he  was  guilty  of  larceny,  upon  the  dis- 
tinction thus  stated  by  Lord  Hale:  ^^  If  a  man  deliver  goods 
to  a  carrier  to  carry  to  Dover,  and  he  carry  them  away,  it  is 
no  felony;  but  if  the  carrier  have  a  bale  or  a  trunk  with  goods 
in  it  delivered  to  him,  and  he  break  the  bale  or  tnmk  and 
carry  the  goods  away  animo  furandi,  it  is  a  felonious  taking:'' 
See  1  Hale  P.  C.  504,  605;  Roscoe's  Crim.  Ev.  598.  The 
grounds  upon  which  this  distinction  is  based,  and  many  of 
the  cases  given  in  illustration  of  it,  may  be  found  cited  and 
commented  upon  in  the  latter  work,  but  it  is  unnecessary  for 
us  to  pursue  the  inquiry  here,  for  the  reason  already  stated, 
that  the  terms  of  the  special  verdict  prevent  the  question  from 
being  presented. 

There  is  no  error  in  the  judgment  from  which  the  appeal  is 
taken,  and  it  must  be  so  certified  to  the  superior  court 

Judgment  affirmed. 

What  Ck>NsiTrDTKS  Labcutt:  See  Sneed  ▼.  Siatef  41  Am.  Deo.  lOS;  Peppk 
V.  Call,  43  Id.  635;  McDaniel  ▼.  SiaCe,  47  Id.  93;  State  ▼.  Stagier,  42  Id.  40*; 
Stale  V.  Jlawkma,  33  Id.  294;  State  v.  LindetUhaU,  57  Id.  743;  Comnumwealtk 
V.  Wilde,  66  Id.  350;  State  v.  South,  75  Id.  250;  StaU  v.  Bomei,  57  Id.  271, 
note. 

Larokkt  bt  FncDKR  OF  Lost  Goods:  See  ffmU  t.  CommomweaHk,  70  Asl 
Deo.  443;  FrUeheU  v.  State,  62  Id.  468. 

La&obnt  in  Soltamt  OB  BAiLas  BkUa  v.  nMrnigk^  76  Am.  Dm,  Mil 
Stale  T.  Uomee,  57  Id.  280,  note. 
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Hbttmok  v.  Wilson. 
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Hand  or  Monov  to  VAOAsm  Judombnt  raidefed  at  f ofmor  term  mnsl 
be  giren  to  the  •dverae  party. 

Obdkb  Vagatcio  Juixjmint  ov  Plaintot's  Motion  will  bk  Rivebisd 
ON  Erbob  where  there  is  no  finding  by  the  court  that  the  plaintiff  had 
a  yalid  oanae  of  aotion,  and  the  statute  provides  that  ''a  judgment  shall 
not  be  Taeated  on  motion  or  petition  until  it  is  adjudged  that  there  is  a 
Talid  defense  in  the  action  in  which  the  judgment  is  rendered;  or  if  the 
plaintiff  seeks  its  vacation,  that  there  is  a  valid  cause  of  action." 

Ko  Pbbsomftion  that  Appellant  RiGBiyxD  NoncB  of  Motion  to  Vaoatb 
JoooMBNT  arises,  upon  appeal  from  an  order  vacating  a  Judgment^  from 
the  fact  that  the  record  is  silent  upon  the  subject. 

Ebbob  to  the  district  court  of  Hamilton  county.  The  opin- 
ion states  the  case. 

Stephen  Clarky  for  the  plaintiff  in  error. 

John  W.  Caldwellj  for  the  defendant  in  error. 

By  Court,  Scott,  C.  J.  The  record  in  this  case  shows  that 
the  plaintiff  in  error  brought  into  the  court  of  common  pleas 
of  Hamilton  county,  by  appeal,  the  transcript  of  a  judgment 
rendered  against  him  by  a  justice  of  the  peace  of  the  county, 
in  an  action  in  which  the  defendant  in  error  was  plaintiff. 
The  transcript  was  filed  on  the  fourth  day  of  May,  1855,  and 
a  role  taken  against  the  defendant  in  error  to  file  his  petition 
in  the  case  by  the  next  rule  day.  At  a  subsequent  term,  on 
the  twenty-eighth  day  of  May,  in  the  same  year,  default  was 
entered  against  the  defendant  in  error  for  want  of  a  petition; 
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and  on  the  twentj-ninth  of  June  following,  judgment  waj 
entered  against  him,  on  sucli  default,  dismissing  his  action 
without  prejudice,  and  at  his  costs. 

At  the  following  November  term  of  the  court,  to  wit,  on  the 
fifth  day  of  November,  1855,  tHe  plaintiff  below,  hj  his  coun- 
sel,  filed  his  motion  to  set  aside  judgment  of  nonsuit,  and  for 
leave  to  file  petition,  but  without  any  assignment  of  reasons 
theref'^r;  and  at  the  same  term,  on  the  eighth  of  December,  he 
filed  an  additional  motion  to  set  aside  the  judgment  of  dis- 
missal, and  for  leave  to  file  petition  and  reinstate  the  case, 
and  set  it  down  for  trial,  as  the  court  might  order.  Various 
causes  were  assigned  in  support  of  this  motion,  which  need 
not  be  particularly  stated,  as  it  is  very  clear  that  none  of  them 
were  such  as  would,  under  the  five  hundred  and  thirty-fourth 
section  of  the  co<Ie,  authorize  the  court  to  vacate,  upon  motion, 
a  judgment  of  its  own,  rendered  at  a  preceding  term,  except 
such  as  might  be  brought  within  the  third  subdivision  of 
causes  specified  in  that  section;  that  is  to  say:  "  For  mistake, 
neglect,  or  omission  of  the  clerk,  or  irregularity  in  obtaining 
a  judgment  or  order." 

At  the  same  November  term,  to  wit,  on  the  fourth  day  of 
January,  1856,  the  court  made  the  following  order  in  the  case: 
*'  On  motion  of  plaintiff's  attorney,  and  good  cause  shown,  it 
is  ordered  that  the  order  dismissing  this  cause,  made  at  the 
May  term,  1855,  be  set  aside,  and  leave  is  given  to  the  plain- 
tiff to  file  a  petition,  which  is  accordingly  done." 

The  record  does  not  show  any  appearance  of  the  plaintiff  in 
error  in  the  proceedings  for  vacating  the  judgment,  nor  that 
any  notice  was  served  upon  him  or  his  attorney  of  the  motion 
for  that  purpose;  nor  is  there  any  finding  or  adjudication  by 
the  court  that  the  plaintiff  had  a  valid  cause  of  aotioiL 

The  defendant  below  filed  his  petition  in  error  in  the  district 
court  to  reverse  th'>  order  of  the  court  of  common  pleas  vacat- 
ing the  judgment  of  dismissal  entered  at  the  previons  May 
term. 

The  district  court  affirmed  the  order  of  the  common  pleas, 
and  this  judgment  of  affirmance  is  now  sought  to  be  reversed. 
There  was  a  general  assignment  of  errors  in  the  district  court, 
which  we  think  renders  it  proper  for  us  to  examine  errors  not 
specially  assigned  in  that  court,  and  which  are  relied  on  here. 

There  can  be  no  doubt  that  the  order  of  the  court  of  com* 
mon  pleas,  which  is  sought  to  be  reversed,  is  one  '^  affecting 
a  substantial  right  made  in  a  special  proceeding  in  an  action 


Dec.  1861.]  Hettbick  v.  Wilson.  889 

after  judgment,"  and  is  therefore  the  proper  subject  of  rcTiew 
upon  error:  Code,  sec.  612. 

It  is  provided  hj  section  588  of  the  code  that ''  a  judgment 
shall  not  be  vacated  on  motion  or  petition,  until  it  is  adjudged 
that  there  is  a  valid  defense  in  the  action  in  which  the  judg- 
ment is  rendered;  or  if  the  plaintiff  seeks  its  vacation,  that 
there  is  a  valid  cause  of  action."  And  as  the  record  in  this 
case  shows  no  adjudication  of  the  court  upon  the  validity  of 
the  plaintiff's  cause  of  action,  it  is  difficult  to  see  how  the 
order  vacating  the  judgment  can  be  sustained. 

But  we  think  the  want  of  notice  to  the  defendant  below  of 
the  motion  to  vacate  forms  a  still  graver  ground  of  exception 
to  the  order  of  vacation.  A  judgment,  final  in  its  character, 
had  been  rendered  in  the  case  at  the  May  term  of  the  court. 
By  that  judgment,  the  defendant  was  acquitted  and  dismissed 
without  day.  At  the  close  of  the  term  he  was  no  longer  in 
court.  No  further  action  could  be  taken  in  the  case,  prejudi- 
cial to  his  interest,  without  notice  to  him.  The  plainest  prin- 
ciples of  justice,  as  well  as  the  express  provisions  of  the  code, 
required  this.  The  language  of  the  statute  is:  "  The  proceed- 
ings to  correct  mistakes,  or  omission  of  the  clerk,  or  irregu- 
larity in  obtaining  a  judgment  or  order,  shall  be  by  motion 
upon  reasonable  notice  to  the  adverse  party,  or  his  attorney  in 
the  action:"  Sec.  535.  The  code  further  provides  that  such 
notices  must  be  in  writing,  prescribes  what  facts  they  shall 
Btate,  and  how  they  shall  be  served:  Sees.  505-507. 

It  has  been  suggested  that  where  the  record  is  silent  on  the 
subject,  we  must  presume  that  the  defendant  below  was  regu- 
larly in  court. 

Bat  we  cannot  so  hold  in  this  case.  For  however  far  we 
might  presume  in  favor  of  the  validity  of  a  judgment,  where 
the  parties  are  shown  to  have  been  before  the  court,  and  where 
they  could,  therefore,  have  made  the  error  complained  of  appear 
afl&rmatively,  by  exception  or  otherwise,  yet  no  such  presump- 
tion can  be  admitted  to  prevent  the  direct  impeachment  of  a 
judgment,  where  the  subject  of  complaint  is  that  the  party  has 
had  no  day  in  court,  and  so  had  no  opportunity  of  placing 
anything  upon  the  record. 

The  judgment  of  the  district  court,  and  the  order  of  the  court 
of  common  pleas  vacating  the  judgment  rendered  at  the  pre- 
vious term,  must  be  reversed. 

SuTuvF,  Pick,  Gholson,  and  Bbinkbrhoff,  JJ.,  ooncorred 
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Ko  Valzb  Judomsnt  gav  bs  RnrDSBXP  AOAursr  Dbrvbavt,  who  haa  do! 
bad  notioe,  either  actual  or  constractive:  Flint  Rwer  Stettmboai  Co.  ▼.  Itchertit 
48  Am.  Deo.  178;  Flint  River  Steamboat  Co,  v.  Foster,  Id.  218,  note  269  et  aeq.; 
Sorrien  t.  State,  54  Id.  217,  note  242.  The  principal  case  ia  cited  to  the  pobit 
that  a  judgment,  order,  sentence,  or  decree  of  a  coort  disposing  of  propertf 
subject  to  conflicting  claims  wHl  not  affect  the  ri^ts  of  any  one  not  a  partj 
to  the  proceeding,  and  who  was  never  in  any  way  notified  of  the  pendency  of 
the  proceeding:  Raif  r,  Brigham,  12  Nat^  Bank.  Beg.  161. 


Bbeese  V.  State. 

fl2  OHIO  Stati,  146w] 
hmumaarr  CHABonra  Both  Burolabt  and  Labgent  is  hot  Dxkubbabu 

fOR  DUPIIGXTT. 

UfON  VxBDiCT  OF  GiTiLTT  OF  BiTSGLABT  AS  Chaboxd,  retaxned  on  indict- 
ment charging  both  burglary  and  larceny,  the  court  may  sentence  for 
boigUry,  without  awaiting  a  response  to  the  charge  of  larceny. 

pEBSOir  IS  CONOTRUCTIVELT  PRESENT  AT  BXTBGLABT,  AND  MAT  BS  InDICEKD 

AND  Convxcted  AS  PBXNCIPAL,  where  he  agreed  with  others  to  commit 
the  burglary  upon  a  store,  and  in  order  to  facilitate  the  breaking  and 
entry,  and  leawn  the  chances  of  detection,  agreed  on  the  night  of  the 
burglary  to  procure  and  decoy  the  owner  away  from  the  store  in  wfaidi 
he  usually  slept,  to  a  house  about  a  mile  distant,  and  detain  him  there 
while  the  other  confederates  were  breaking  and  entering  the  store  and 
removing  the  goods,  and  the  parties  performed  the  respectiTe  parts  of 
their  agreement. 

LfonujonoN  is  not  Ebbonboub,  where  thebb  is  Ant  Eyidencb  Tbndino 
TO  Pbotb  Facts  upon  which  it  is  based,  and  it  correctly  states  the  law 
applicable  to  such  evidence. 

Verdict  Bfusr  be  Clearlt  Ck>NTEART  to  Evidence  to  justify  reversal  of 
judgment  on  that  ground. 

Indictment  containing  one  count  and  charging  the  plaintiff 
in  error  with  a  burglarious  breaking  and  entering  of  the  store- 
house of  William  Whetstone  in  the  night  eeason,  with  intent 
to  steal,  etc.,  and  with  then  and  there  stealing  certain  goods 
of  the  value  of  eight  dollars  and  a  half.  The  plaintiff  in  error 
demurred  to  the  indictment  for  duplicity,  in  charging  two  of- 
fenses subject  to  different  penalties  in  one  and  the  same  count. 
The  demurrer  was  overruled,  and  the  plaintiff  in  error  excepted. 
The  jury  returned  a  verdict  of  guilty  of  the  burglary  as  charged, 
but  the  verdict  did  not  respond  in  any  way  to  the  charge  of 
petit  larceny  contained  in  the  same  count.  A  motion  for  a 
new  trial  was  overruled,  and  a  bill  of  exceptions  tendered  and 
allowed.  The  defendant  was  sentenced  to  the  |)enitentiary9 
and  this  writ  of  error  is  prosecuted  to  reverse  the  judgment. 
The  opinion  in  other  respects  states  the  case. 
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Yaplc  and  Maekey^  for  the  plaintiff  in  error. 
Jame$  Murray ^  aitomey^eneral,  for  the  state. 

By  Court,  Peck,  J.  The  plaintiff  in  error  has  made  twelve 
special  assignments  and  one  general  assignment  of  error  upon 
the  record,  on  which  he  asks  a  reversal  of  the  judgment  and 
sentence;  but  in  the  argument  presented  to  us,  he  only  j-elies 
upon  the  following  points,  which  embrace,  substantially,  all 
the  special  assignments:  1.  The  court  erred  in  overruling  the 
demurrer  to  the  indictment  for  duplicity;  2.  The  court  erred 
in  passing  sentence  on  the  defendant,  ux)on  a  verdict  which 
responded  to  only  one  of  the  charges  made  in  the  indictment; 
3.  The  court  erred  in  its  charge  to  the  jury;  4.  The  verdict  is 
contrary  to  .the  law;  5.  The  verdict  is  contrary  to  the  evi- 
dence. 

The  first  and  second  points  may  very  properly  be  considered 
together. 

The  general  rule  undoubtedly  is,  that  two  distinct  crimes  or 
offenses  cannot  properly  be  joined  in  the  same  count  of  an 
indictment,  and  that  such  joinder  will  be  fatal  on  demurrer 
or  on  motion  to  quash:  Whart.  Crim.  L.  192,  and  cases  cited; 
but  this  rule  is  by  no  means  of  universal  application,  and  one 
of  the  exceptions,  as  well  established  as  the  rule  itself,  is,  that 
a  burglary  and  larceny  committed  at  the  same  time  may  be 
thus  united:  Id.  192,  614. 

In  such  case,  the  burglarious  entry  with  intent  to  steal, 
and  the  consummation  of  that  intent  by  actual  theft,  are  so 
connected  that  the  two  crimes  may  be  charged  in  the  same 
count,  in  order,  it  is  said,  to  convict  of  the  ouq  on  a  failure  to 
esUbUsh  the  other:  Whart.  Crim.  L.  614;  1  Hale  P.  C.  560; 
Jtex  V.  WUhalj  1  Leach  C.  C.  88. 

It  is  said,  indeed,  in  Stoops  v.  Commonwealthj  7  Serg.  &  R. 
499  [10  Am.  Dec.  482],  that  only  one  offense  is  charged  in 
each  indictment,  "and  that  is  burglary: "  and  in  Rex  v.  Withal, 
1  Leach  C.  C.  88,  that  the  larceny  is  merged  in  the  burglary. 
It  is  nevertheless  clear,  that  if  acquitted  of  the  burglary,  the 
prisoner  may  be  convicted  and  sentenced  for  the  larceny: 
Commonwealth  v.  Tuck,  20  Pick.  860;  State  v.  Cocker,  8  Hair. 
(Del.)  654;  State  v.  Orisham,  1  Hayw.  (N.  C.)  17;  Roscoe's 
Crim.  Ev.  867.  It  is  said,  however,  in  State  v.  Moore,  12  N.  H. 
44,  that  by  conviction  of  the  burglary,  works  the  merger,  and 
with  this  qualification,  the  cases  in  Sergeant  and  Bawie  and 
in  Leach,  tupra,  harmonize  with  the  cases  above  cited,  which 
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authorize  a  conviction  for  the  larceny  if  acquitted  of  the  bur- 
glary; and  also  mth  Commonwealth  v.  Ropej  22  Pick.  10,  Jos*- 
lyn  V.  Comm^onwealth^  6  Met.  240,  and  State  v.  Moore,  12  N.  H. 
44,  which  determine  that  where  the  two  offenses  are  included 
in  the  same  count,  the  prisoner,  on  a  general  verdict  of  guilty^ 
can  be  sentenced  for  the  burglary  but  not  for  the  larceny. 

The  result  deducible  from  these  principles  and  antbori* 
ties  is: 

1.  That  the  indictment  was  not  faulty  for  duplicity,  and  the 
demurrer  for  that  cause  was  properly  overruled. 

2.  That  upon  a  verdict  of  '^  guilty  of  the  burglary  in  man- 
ner and  form,"  etc.,  the  court  might  legally  proceed  to  sen- 
tence for  that  crime,  without  awaiting  a  response  to  the  chaj^ 
of  petit  larceny.  The  public  justice  was  not  injurioosly 
affected  by  a  failure  to  find  the  defendant  guilty  of  that 
offense,  because,  as  we  have  seen,  no  sentence  could  have 
been  passed  upon  the  defendant  for  it  after  conviction  for  the 
burglary;  and  the  legal  rights  of  the  defendant  were  in  no 
sense  compromised,  as  a  verdict  of  acquittal  of  the  petit  lar- 
ceny could  not  in  any  way  affect  the  verdict  of  guilty  of  the 
burglary.  The  two  offenses,  though  connected  in  their  perpe- 
tration, are  distinct.  A  burglarious  entry  with  the  felonious 
intent,  already  found  by  the  jury,  completed  the  burglary, 
while  the  felonious  asportation  of  the  goods  would  establish 
the  larceny,  irrespective  of  the  manner  in  which  the  defend- 
ant gained  access  to  the  place  where  they  were  deposited. 

3.  Did  the  court  err  in  that  portion  of  its  charge  to  the  jury 
which  is  stated  in  the  bill  of  exceptions? 

This  part  of  the  charge  relates  exclusively  to  a  theory, 
started,  no  doubt,  in  the  argument,  and  in  view  of  a  portion 
of  the  testimony  as  to  what  would  constitute  a  constractive 
presence  of  the  defendant,  if  the  jury  should  find  that  he  was 
bodily  absent  when  the  breaking  and  entry  were  accom- 
plished. What  the  court  may  have  said  as  to  the  statutory 
ingredients  of  the  crime  of  burglary,  and  in  their  comments 
upon  the  testimony  in  the  cause  connecting  the  defendant 
personally  with  the  burglary,  and  as  to  the  presumptions  aris- 
ing from  the  possession  of  a  part  of  the  goods  taken  at  the 
time,  and  the  defendant's  conduct,  statements,  and  demeanor 
respecting  them,  detailed  in  the  testimony,  is  not  stated  in 
the  bill  of  exceptions,  and  we  must  therefore  presume  that 
what  the  court  did  say  was  ample  and  unexceptionable. 

The  charge  which  is  copied  into  the  statement  of  the  case. 
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md  which,  on  acoonnt  of  its  length,  I  do  not  propose  to  repeat 
here,  was,  substantially,  that  if  the  jury  should  find,  beyond 
a  reasonable  doubt,  from  the  testimony,  that  the  defendant 
had  agreed  with  others  to  commit  the  burglary  on  the  night 
on  which  it  was  done,  and  that,  as  a  part  of  said  agreement, 
and  to  facilitate  the  breaking  and  entry  and  lessen  the 
chances  of  detection,  it  was  agreed  that  the  defendant  should 
on  that  night  procure  or  decoy  the  owner,  Whetstone,  away 
from  the  store  in  which  he  usually  slept,  to  a  party  about  a 
mile  distant,  and  detain  him  there,  while  the  other  confed- 
erates were  to  break  and  enter  said  store  and  remove  the 
goods,  and  that  both  parties  did  in  fact  perform  their  re- 
spective parts  of  said  agreement — ^that  then  the  defendant 
was  constructively  present  at  the  breaking  and  entry  by  his 
confederates,  and  might  be  convicted  as  principal  therein,  if 
all  the  other  material  allegations  were  proved  beyond  a  rea- 
CDable  doubt. 

We  are  free  to  say  that  this  charge,  if  there  was  evidence 
tending  to  prove  it,  is  unexceptionable. 

^'Any  participation  in  a  general  felonious  plan,  provided 
such  participation  be  concerted,  and  there  be  a  constructive 
presence,  is  enough  to  make  a  man  principal  in  the  second 
degree:"  Wharton's  Crim.  L.  113;  and  the  case  cited  by  Whar- 
ton to  establish  the  rule  shows  what  is  meant  by  a  '^construc- 
tive presence." 

"  If  several  act  in  concert  to  steal  a  man's  goods,  and  he  is 
induced  by  fraud  to  trust  one  of  them  in  the  presence  of  the 
others,  with  the  possession  of  such  goods,  and  another  of  them 
entices  him  away,  that  the  man  who  has  the  goods  may  carry 
them  off,  all  are  guilty  of  the  felony:"  Rex  v.  Standley,  Russ. 
*  Ry.  C.  C.  805. 

The  defendant  was,  by  the  agreement,  not  only  to  procure 
Whetstone  to  go  to  the  party,  ''to  give  his  confederates  greater 
security  from  detection  while  in  the  act  of  breaking  into  the 
store,"  but  the  jury  were  required  to  find,  as  a  part  of  the 
supposed  case,  that  the  defendant  "  kept  him  there,  while  his 
confederates  were  engaged  in  breaking  said  store,  and  in  con- 
cealing the  fruits  of  said  crime  in  pursuance  of  said  previous 
confederacy." 

The  chaxge  would  therefore  seem  to  fall  within  the  well- 
known  rule  stated  in  Archbold's  Criminal  Law,  10,  ''that 
psrsons  are  said  to  be  present  who  are  engaged  in  the  same 
with  the  one  who  actually  commits  the  offense,  although 
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not  actually  present  at  the  commission  of  it,  yet  are  at  each 
convenient  distance  as  to  be  able  to  come  to  tiie  assistance  of 
their  associates  if  required,  or  to  watch  to  prevent  surprise,  or 
the  like." 

Bishop,  in  section  460,  volume  1,  of  his  treatise  on  criminal 
law,  says:  "If  the  will  of  such  other  one  contributed  to  the 
act,  the  test  to  determine  whether  the  law  deems  him  a  prin- 
cipal rather  than  an  accessary  is,  whether  he  was  so  near,  or 
otherwise  so  situated,  as  to  make  his  personal  help,  if  required, 
to  any  degree  available." 

The  part  assigned  by  the  agreement  to  the  defendant — a 
constant  supervision  over  Whetstone  while  the  bursary  was 
effected — ^formed  an  essential  part  of  the  plan  of  the  burglary 
agreed  upon,  as  much  so  as  the  rending  of  the  shutter  or  the 
forcing  of  the  door.  And  the  defendant,  in  the  case  supposed, 
was  constructiyely  present  at  the  burglary,  if  Jones,  who,  in 
the  case  of  Rex  v.  Standley^  Russ.  &  Ry.  C.  C.  805,  enticed 
McLaughlin  away,  was  constructively  present  at  the  subsequent 
asportation  of  McLaughlin's  money  by  his  confederates,  Stand- 
ley  and  Webster. 

So  in  Hesa  v.  StaU,  6  Ohio,  12  [22  Am.  Dec.  767],  it  is  said: 
^'And  in  general,  if  several  unite  in  one  common  design,  to  do 
some  unlawful  act,  and  each  takes  the  part  assigned  him, 
though  all  are  not  actually  present,  yet  all  are  present  in  the 
eye  of  the  law:"  Citing  Post.  450,  853;  1  Hale  P.  C.  439;  2 
Stark.  Ev.  7. 

But  it  is  said  that  there  was  not  any  evidence  before  the 
jury  as  to  a  confederacy  between  the  defendant  and  other  per- 
sons, and  that  the  charge,  assuming  such  an  agreement  as 
possible,  was  entirely  unsupported  by  evidence,  and  shoidd  not 
therefore  have  been  given. 

It  is  doubtless  true  that  the  judge  should  not  charge  the 
jury  upon  a  hypothetical  case,  entirely  without  the  testimony, 
because  such  a  course  is  calculated  to  mislead  the  jury  and 
induce  them  to  suppose  that  such  a  state  of  facts,  in  the  opin- 
ion of  the  court,  was  possible  under  the  evidence,  and  might 
be  considered  by  them.  But  where  there  is  any  evidence 
tending  to  prove  the  fact  which  the  charge  assumes,  the  court 
may  properly  make  it  the  subject  of  comment. 

In  the  case  before  us,  there  were  facts  and  circumstances  In 
evidence,  which,  if  true,  tended  in  some  degree  to  prove  such 
confederacy;  as,  for  instance,  the  frequent  and  persistent 
efforts  of  the  defendant  to  induce  Whetstone  to  go  to  the  party 
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after  he  had  declined  to  do  8o;  his  turning  back  for  a  while, 
when  Whetstone  joined  the  otiiers  on  the  way;  his  leaving 
the  party  several  times  during  its  continuance,  and  on  one 
occasion  for  more  than  an  hour  and  a  half;  his  continued 
and  boisterous  hallooing  while  returning  from  the  party  toward 
the  store  and  in  company  with  Whetstone,  just  before  the 
burglary  was  discovered.  The  testimony  of  Gregory,  who  ac- 
companied the  defendant  and  others  on  their  return  firom  the 
party,  shows  that  after  leaving  them,  some  at  Calvin's  house, 
the  others  at  the  store,  and  on  the  top  of  the  hill  beyond,  he 
being  then  alone,  started  on  a  run,  and  at  the  distance  of 
about  a  half  a  mile  beyond  the  store  he  found  in  the  road  two 
pieces  of  cloth,  one  of  satinet  and  the  other  of  tweed,  identified 
by  Whetstone  and  Calvin  as  having  been  taken  firom  the  store 
on  the  night  of  the  burglary,  which  finding  was  immediately 
preceded  by  a  noise  as  of  i>er8ons  running  rapidly  through  the 
brush  and  woods  skirting  the  road,  indicating  that  others  con- 
nected with  the  burglary  had  been  frightened  and  were  escap- 
ing pursuit.  And  defendant's  statement  to  Cotter  "that 
he  knew  how  he  got  the  goods,  but  dare  not  tell."  If  these 
fccts  were  not  sufficient,  in  view  of  countervailing  proof,  to 
establish  a  confederacj*,  they  at  least  tended  to  prove  it,  and 
thereby  rendered  the  charge  pertinent  to  the  testimony,  and 
one,  therefore,  fully  within  the  province  of  the  court  to  give  to 
the  jury. 

Lastly,  it  is  said  that  the  verdict  is  contrary  to  the  evidence, 
bnt  before  we  can  reverse  a  judgment  for  this  reason  it  must 
be  clearly  so. 

The  jury  who  try  a  cause,  and  the  court  before  which  it  is 
tried,  have  much  better  opportunities  to  determine  the  credi- 
bility and  effect  of  the  testimony,  and  we  ought,  therefore,  to 
hesitate  before  disturbing  a  verdict  rendered  by  a  jury  and 
oonfirmed  by  a  court,  possessing  such  advantages,  merely  be- 
cause there  is  an  apparent  conflict  in  the  testimony.  The  con- 
flict or  its  effect  might  all  disappear,  if  the  witnesses  were 
examined  before  us,  and  we  could  see  and  hear  them  face  to 
boe,  as  they  were  seen  and  heard  by  the  court  and  jury  whose 
▼erdict  and  judgment  are  passing  in  review  before  us. 

We  have  carefully  reviewed  all  the  testimony  submitted  to 
the  jury,  consisting  of  some  thirty-six  manuscript  pages,  and 
while  we  find  some  conflict  in  the  testimony,  we  are  by  no 
means  prepared  to  say  that  the  defendant  was  not  rightly 
as  principal  in  the  burglary. 
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DOEZTDAMT  IS  ACTION  lOB  BREACH  07  PbOMIBB  IS  NOT  SUBJECT  TO  AOOKATA- 

TION  Gw  Damages  because  he  introduoet  evidence  of  the  lioentioii» 
oomdnot  of  the  plaintiff  which  fails  to  prove  it^  provided  the  evideooe 
shows  that  at  the  time  of  the  alleged  breach  he  had  reasonable  ground 
for  believing  its  troth. 

iHSlBUOnoN  MUST  BE  Apfuqablb  TO  Tebumont,  and  where  there  is  testi- 
mony  tending  to  bring  the  case  fairly  within  an  exception  to  a  general 
role,  an  instraotion  will  be  misleading  which  states  the  general  nile  as 
applicable  to  the  testimony  without  stating  it  to  be  merely  a  genersl 
nile,  and  subject  to  exceptions,  and  without  adverting  to  each  testi- 
mony. 

Manieest  DismiCTioK  Exists  between  Failubb  to  Chaboe  and  Givino 
Oearoe  Calculated  to  Mislead,  and  thoagh  the  fsilnre  to  state  a  quali- 
fication of  a  general  rule  given  to  a  jury  may  not  of  itself  justify  a  re- 
versal, unless  the  court,  upon  request,  should  refuse  to  give  i^  still  if  it  is 
manifest  that  the  jury  erred  for  want  of  such  instruction,  the  judgment 
will  be  reversed. 

Rule  that  Failube  oe  Detendant  to  Prove  Chaboe  or  PiAiNTm** 
Licentious  Conduct,  in  action  of  breach  of  promise  of  marriage,  is  an 
aggravation  of  damages,  applies  as  well  where  such  defenses  are  made 
oraUy  in  court  as  where  the  charge  is  made  by  plea  or  by  notice,  semble. 

Where,  trom  Whole  Record^  It  Appears  that  Jubt  were  Misled  bt 
Instruction,  the  judgment  will  be  reversed,  tiiough  the  instruction  i» 
correct  as  an  abstract  proposition  of  law. 

Action  for  breach  of  promise  of  marriage.  The  defendant^ 
White,  denied  that  he  ever  made  the  alleged  promise.  A 
verdict  for  two  thousand  six  himdred  and  sixty-six  dollars 
was  rendered  for  the  plaintiff.  The  defendant  moved  for  a 
new  trial,  and  the  motion  being  overruled,  the  defendant  ex- 
cepted, took  a  bill  of  exceptions,  and  filed  a  petition  in  error  to 
this  court  to  reverse  the  judgment  entered  on  the  verdict.  The 
opinion  states  the  case. 

James  Murray^  Peter  B,  Lotoej  and  John  Howard^  for  the 
plaintiff  in  error. 

Gunckel  and  Strong,  and  Conover  and  Craigheady  for  the 
defendant  in  error. 

By  Court,  Peck,  J.  Several  errors  are  assigned  upon  the 
record  for  the  reversal  of  this  judgment,  which  have  not  been 
considered  by  us,  as  we  are  satisfied  that  the  judgment  must 
be  reversed  upon  other  grounds,  and  that  most  if  not  all  the 
alleged  errors  which  are  fairly  presented  upon  the  record  and 
unnoticed  by  us  are  not  likely  to  occur  upon  a  retrial  of  the 
cause. 

The  particular  error  for  which  we  reverse  the  judgment 
arises  under  the  third  assignment — ^'Hhat  the  oourt 
the  jury." 
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The  charge  is,  in  the  main,  a  fair  and  just  exposition  of  the 
law  relating  to  promises  to  marry,  but  we  are  of  the  opinion 
there  is  error  in  that  part  of  the  charge  which  authorizes  the 
jury  to  impose  "aggravated  damages  "  upon  the  defendant,  on 
his  failure  to  prove  the  licentious  or  dissolute  conduct  of  the 
plaintiff,  which  he  upon  the  trial  had  attempted  to  prove. 
That  portion  of  the  charge  is  not,  perhaps,  very  objectionable, 
sa  a  mere  abstract  proposition;  but  in  view  of  the  testimony 
set  forth  in  the  bill  of  exceptions,  the  charge,  as  it  was  given 
and  unaccompanied  by  material  qualifications,  was  well  calcu- 
lated to  mislead  the  jury,  and  when  we  look  at  the  amount  of 
the  verdict,  and  the  evidence  to  support  it,  we  can  scarcely  avoid 
the  inference  that  it  did  in  fact  mislead  the  jury,  to  the  detri- 
ment of  the  plaintiff  in  error. 

The  charge,  so  fsir  as  it  relates  in  any  degree  to  the  excep- 
tionable  matter,  is  as  follows: 

*'  In  mitigation  of  damages  and  to  reduce  the  amount  to  be 
awarded,  the  defendant  may,  when  the  pleadings  are  as  in 
this  case,  offer  proof  that  the  plaintiff  was  guilty  of  licentious 
<Hr  dissolute  or  even  indecent  or  immodest  conduct  after  the 
promise  or  before,  if  unknown  to  the  defendant  at  the  time  of 
making  the  promise,  and  such  proof  should  be  considered  by 
the  jury  in  mitigation  of  damages.  But  although  the  defend- 
ant has  not  pleaded  such  facts,  to  justify  his  refusal  to  perform 
the  contract,  and  charged  them  upon  the  record,  yet  if  he  set 
them  up  in  court,  and  attempt  to  prove  them  in  mitigation  of 
dami^es,  and  fail  altogether  in  the  proof,  the  jury  may  consider 
this  in  aggravation  of  damages,  as  being  an  aggravation  of  the 
injury  done  to  the  plaintiff.  The  jury  will  in  this  case  look  to 
the  proof  to  determine  how  far  it  establishes  the  fact  of  licen- 
tious, dissolute,  or  indecent  conduct  upon  the  part  of  the 
plaintiff,  after  the  promise  or  before,  and  in  the  latter  case 
whether  it  was  unknown  to  the  defendant." 

"  He  [defendant]  has  attempted  to  prove  that  she  [the  plain- 
tiff] was  with  child  in  1856,  by  way  of  excuse,  or  as  mitigating 
damages.  If  this  is  true,  and  was  unknown  to  him  at  the 
time  of  making  the  promise,  it  would  certainly  go  very  far  in 
mitigation,  even  if  he  had  heard  that  suph  was  the  fact,  and 
disbelieved  it,  and  had  reason  to  disbelieve  it,  and  afterward 
it  proved  to  be  true,  this  would  be  a  strong  fact  in  mitigation. 

^  TMb  same  rule  will  apply  to  all  the  proof  offered  of  disso- 
lute or  indecent  conduct  on  her  part;  and  in  fixing  the  dam- 
the  jury  will  look  to  the  proof  of  the  facts  charged,  and 
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to  his  knowledge,  or  want  of  knowledge,  of  them  at  the  time 
of  making  the  promise — to  what  he  is  shown  to  have  known 
or  heard,  to  create  belief  in  their  truth,  and  to  his  declaration 
of  belief  or  unbelief  made  before  that  time." 

The  bill  of  exceptions  discloses  that  before  this  charge  was 
given  to  the  jury,  testimony  had  been  submitted  to  them  tend- 
ing to  prove,  not  only  that  the  plaintiff  had  been  guilty  of 
immodest  and  indecent  conduct  with  persons  other  than  the 
defendant,  after  her  alleged  engagement,  but  that  she  had, 
prior  to  that  time,  been  pregnant  of  a  bastard  child,  and  that 
though  the  suspicions  of  the  defendant  had  been  aroused  in 
regard  to  it,  his  suspicions  were  allayed  by  the  assurances  and 
denials  of  the  plaintiff. 

The  testimony  to  establish  her  pregnancy  consisted  of  the 
statements  of  three  physicians  of  the  results  of  examinations 
and  observations  made  by  them,  and  of  the  observations  and 
opinions  of  unprofessional  persons  of  both  sexes,  some  of  them 
the  friends  and  relatives  of  the  plaintiff. 

While  we  are  free  to  say  that,  after  a  careful  examination  of 
all  the  evidence  upon  both  sides,  we  are  by  no  means  satisfied 
that  there  is  any  truth  in  the  charge  of  pregnancy,  nor  that 
there  was,  in  view  of  the  habits  and  customs  of  that  locality, 
any  culpably  immodest  or  indecent  conduct  on  the  part  of  the 
plaintiff  below;  we  are  also  inclined  to  the  opinion  that  the 
plaintiff  in  error  was  not  entirely  without  excuse  in  failing  to 
perform  his  engagement,  and  in  proving  those  statements  and 
rumors  when  sued  for  a  breach  of  his  promise  to  marry,  unless 
he  was  then  satisfied  of  their  falsity,  or  at  least  had  good 
reason  to  believe  the  report  of  her  pregnancy  imtrue;  and  that 
he  might  properly  do  so,  without  subjecting  himself  to  an  in* 
creased  penalty  upon  a  failure  to  establish  their  truth. 

The  charge  of  the  court,  as  we  understand  it,  is  that,  inas- 
much as  the  defendant  had  attempted  to  prove,  upon  the  trial, 
the  pregnancy  and  licentious  conduct  of  the  plaintiff,  if  ^*  he 
should  fail  altogether  in  the  proof"  (that  is,  in  producing 
testimony  reasonably  tending  to  prove  her  guilt  in  those  par- 
ticulars), the  attempt  itself  would  be  an  aggravation  of  diam- 
ages,  and  the  jury  might  so  regard  it. 

We  understand  that  the  ^^  aggravated  damages  "  authorised 
by  the  charge  are  to  be  assessed  by  way  of  punishment  of  the 
defendant,  and  not  merely  of  compensation  to  the  pHintiff 
The  damages  do  not  arise  out  of  the  contract,  or  its  breach, 
but  out  of  the  subsequent  act  of  the  defendant,  needlessly 
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affecting  the  character  and  feelings  of  the  plaintiffi  and  isi 
therefore,  a  punishment  for  such  wrongful  act.  We  also 
understand  fit>m  said  charge  that  this  *'  aggravation  "  attaches 
to  charges  made  orally  in  court,  as  well  as  when  made  in  the 
more  enduring  form  of  an  answer  or  plea. 

With  regard  to  the  first  of  these  propositions,  we  think  the 
charge,  as  an  abstract  proposition,  was  erroneous  in  not  add- 
ing  thereto  the  material  qualification,  "  unless  you  should  find 
from  the  evidence  that  the  defendant  had  reason  to  believe 
them  to  be  true,"  or  words  of  equivalent  import:  Sloan  v. 
Petriey  16  111.  425;  SwaiU  v.  Butcher,  2  Ind.  184;  FiddUr  v. 
McETynky,  21  lU.  808. 

Unless,  indeed,  it  is  to  be  inferred,  firom  the  utter  failure  of 
proof,  that  the  charge  was  made  in  bad  faith,  and,  as  a  charge, 
to  be  applied  to  the  facts  in  evidence,  and  none  others  should 
be  given  by  the  judge  conducting  the  trial,  it  was  clearly 
erroneous  in  not  annexing  such  a  qualification:  Id. 

The  judge  presiding  at  the  trial,  while  instructing  the  jury, 
should  be  careful  not  to  mislead  them,  or  suffer  them  to  be 
misled  by  others;  but  this  result  would  almost  inevitably  follow 
if  he  should  deliver  to  them  a  general  rule  of  law  as  applicable 
to  the  testimony,  without  stating  it  to  be  merely  a  general 
rule,  and  subject  to  exceptions,  and  without  adverting  to  the 
testimony  before  them,  bringing  or  tending  to  bring  the  case 
fairly  within  an  exception  to  that  rule.  There  is  a  manifest 
distinction  between  a  fidlur^  to  charge  and  the  giving  of  a 
charge  which  is  calculated  to  mislead,  and  though  it  is  said 
that  the  fSulure  to  state  a  qualification  of  a  general  rule  given 
to  a  juiy  will  not,  of  itself,  justify  a  reversal,  unless  the  court, 
upon  request,  should  refuse  to  give  it:  Barton  v.  Olasgo,  12 
Serg.  &  R.  149.  Still,  if  it  is  manifest  the  jury  erred  for  want 
of  such  instruction,  the  judgment  will  be  reversed:  Penton  v. 
Sinnichon^  9  N.  J.  L.  149;  Etting  v.  Bank  of  UniUd  States,  11 
\Vheat  69. 

As  regards  the  second  proposition — ^the  right  to  aggravated 
damages — while  we  admit  that  most  of  the  cases  in  which  a 
failure  to  prove  the  charge  has  been  held  to  aggravate  the 
damages,  are  cases  in  which  the  charge  was  made  by  plea  or 
by  notice,  still  a  majority  of  the  court  would  be  disposed  to 
hold,  were  it  necessary,  that  the  same  rule  is  also  applicable 
to  cases  where  such  defenses  are  made  orally  in  court.  There 
seems  to  be  no  substantial  difiference  in  principle  between  the 
two  cases.    The  difference  is  at  most  only  in  degree.    The 
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motive  which  actuates,  and  for  which  the  aggravation  is  im- 
posed— a  malicious  and  wanton  desire  to  injure  another — is 
the  same  in  both  cases.  It  is  unnecessary,  howevery  to  decide 
this  proposition  now,  and  as  the  members  of  the  court  are  not 
entirely  agreed,  it  is  waived  for  the  present. 

The  case  of  Fiddler  v.  McKinley,  21  111.  308,  is  almost  iden- 
tical with  the  case  at  bar  in  all  its  aspects.  In  that  case, 
which  was  also  an  action  for  breach  of  promise,  the  defend- 
ant, under  the  general  issue,  attempted  to  prove  that  the 
plaintiff  was  a  lewd  woman,  but  failed,  and  the  court  below 
charged  the  jury  that  the  attempt  to  make  such  proo^  when 
such  attempt  fails,  though  made  in  good  faith,  should  be 
taken  into  consideration  as  an  aggravation  of  the  damages. 
The  judgment  was  reversed  for  this  erroneous  charge — the 
court  of  last  resort  holding  that  the  rule  as  to  pleas  of  justifi- 
cation applied  to  oral  charges  in  open  court,  and  that  in  neither 
could  a  failure  in  the  proof  be  held  to  aggravate  the  damages, 
if  the  charge  was  made  in  good  faith.  This  case  is  therefore 
a  direct  authority  upon  both  the  points  we  have  been  consid- 
ering. 

The  testimony  in  regard  to  the  pregnancy  and  licentious 
conduct  of  the  plaintiff  had  been  heard  by  the  court  and 
jury,  and  when  the  court,  in  applying  the  law  to  the  evidence, 
told  the  jury  that  they  might  give  aggravated  damages  if  de- 
fendant failed  altogether  in  the  proof,  without  any  allusion  to 
the  testimony  produced  by  the  defendant,  and  tending  to 
create  a  belief  in  defendant  that  the  charges  were  true,  directs 
them  '^to  look  to  the  proof  to  see  how  it  establishes  the  fact 
of  licentious  or  indecent  conduct  upon  the  part  of  the  plain- 
tiff," the  jury  would  be  apt  to  infer  that  it  was  the  fact  of 
pregnancy,  and  not  a  reasonable  belief  of  its  truth,  which  was 
to  exempt  the  defendant  from  such  aggravated  damages. 
This  inference  would  also  receive  further  confirmation  from 
the  remaining  part  of  said  charge,  in  which  the  court,  speak- 
ing of  the  attempt  to  prove  that  the  plaintiff  was  with  child 
in  1856,  says:  "  If  this  is  true,  it  would  go  far  in  mitigation 
of  damages; "  and  that  a  like  result  would  follow  if  such  report 
should  be  proved  to  be  true,  though  it  had  been  disbelieved  by 
the  defendant. 

The  concluding  part  of  the  charge,  in  which  the  jury  are 
told  in  general  terms,  in  fixing  the  damages,  "  to  look  to  what 
he  (the  defendant)  is  shown  to  have  known  or  heard,  to  create 
belief  in  their  truth,  and  to  his  declaration  of  belief  or  unbelief 
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made  before  that  time,"  is  much  too  obscure,  and  too  far  re* 
moved  from  the  rule  itself,  and  to  which  it  makes  no  express 
allusion,  to  have  been  properly  appreciated  by  the  jury,  even 
if  it  was  intended  as  a  qualification  of  the  rule  previously  given. 

But  if  we  are  wrong  in  the  assumption  that,  under  the  charge, 
the  damages  for  a  failure  to  prove  the  pregnancy  of  the  plain- 
tiff were  to  be  assessed  by  way  of  punishment,  and  not  com- 
pensation, still  the  charge,  unaccompanied  by  the  qualification, 
would  be  none  the  less  exceptionable.  The  facts  proved  were 
calculated  to  create,  in  many  minds,  a  firm  belief  in  her  guilt, 
and  to  deny  to  a  defendant,  acting  in  good  faith,  the  right  to 
explain  his  conduct  without  subjecting  himself  to  increased 
damages,  would  be,  in  effect,  dragging  him  to  the  sacrifice,  not 
only  bound,  but  effectually  gagged. 

Were  the  question  res  novaj  we  might  be  led  to  inquire  as  to 
the  principle  upon  which  exemplary  damages  are  allowed  in 
actions  for  breach  of  promises  to  marry,  which  are  in  form 
ex  contractu^  and  not  ex  delietOy  but  it  is  perhaps  too  well  and 
too  generally  settled  to  be  now  disturbed  by  us:  Davis  y,  Slagle, 
27  Mo.  600;  S(mthard  v.  lUxford,  6  Cow.  254;  Fiddler  v.  J/c- 
Ki-nUy,2\  111.  308;  Coryell  v.  Colhaugh,  1  N.  J.  L.  77  [1  Am. 
Dec.  192].  It  is,  we  presume,  because  such  actions,  though  in 
form  ex  contractu,  partake  also  of  the  character  of  actions  ez 
delicto:  Sedgwick  on  Damages,  369;  Green  v.  Spencer,  3  JIo. 
318;  and  remarks  of  Breese,  J.,  in  Fidler  v,  McKinleyy  21  111. 
318. 

After*  bestowing  upon  this  charge,  and  the  testimony  set 
forth  in  the  bill  of  exceptions,  a  careful  consideration,  we  are 
satisfied  that  the  jury  may  have  understood,  from  the  in- 
structions as  given,  that  a  failure  to  establish  the  pregnancy 
or  the  dissolute  conduct  of  the  plaintiff  by  a  preponderance  of 
proof  would  authorize  them  to  increase  the  damages,  inde- 
pendent of  any  reasonable  belief  by  defendant  of  the  truth  of 
the  charges,  or  of  the  good  faith  in  which  they  were  preferred; 
and  in  looking  at  the  evidence  by  which  these  charges  were 
«upported,  and  the  amount  of  the  verdict,  which,  with  the 
probable  costs,  exceeds  one  third  of  the  entire  estate  of  the 
defendant,  we  are  apprehensive  that  it  was  so  regarded  unJ 
acted  on  by  the  jury. 

The  evidence,  as  set  forth  in  the  bill  of  exceptions,  has  but 
few,  if  any,  of  the  appropriate  elements  for  punitory  damages; 
atid  the  amount  awarded  would  seem  beyond  the  range  of  com« 
pensatory  damages,  under  the  facts  in  evidence  as  to  the  con- 
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duct  and  demeanor  of  the  plaintiff  below,  both  before  and  eince 
the  breach.  The  amount  of  the  damages,  however,  would  not 
authorize  us  to  interfere  with  the  verdict  in  actions  of  thii 
character,  merely  because  it  exceeds  our  own  estimate  of  wliat 
it  should  have  been;  but  the  amount  of  the  verdict  in  this  case, 
under  the  circumstances,  induces  us  to  believe  that  the  jury, 
in  their  estimate  of  them,  were  misled  by  the  charge  of  the 
court. 

Judgment  reversed,  verdict  set  aside,  and  cause  remanded 
for  further  proceedings. 

Scott,  C.  J.,  and  Sutuff,  Gholson,  and  Brinke&hoff,  JJ., 
concurred. 


iNBTBUCTIOlfB  SHOULD  BE  AFPUCABLB  TO  BVIDEIVGB:  OkkogO  HC  R.  R,€9. 

^.  Otorge,  71  Am.  Deo.  239;  Bfwm  ▼.  imt$.  Id.  49;  Abbm  v.  OaUk,  Id-  635; 
HoBley  Y.  Brool»^  Id.  252;  Andre  v.  Bodman,  Id.  628;  ParU  ▼.  Fotter,  Id. 
221,  and  notes. 

JUDOMXVT  WILL  HOT  BE  ReVEBSED  FOR  ErBONBOUS  BUT  UnTREJUUICIAL 

Charge:  WilUamt  ▼.  CarfenUr^  76  Am.  Dee.  316,  note  318. 

IxsTRucnoN  Correct  as  Abstract  Proposition  is  Properlt  Reftseb 
if  it  does  not  fully  state  the  rule  with  reference  to  the  facts  of  the  case:  IIuM 
V.  Orane^  69  Am.  Dec  381,  and  note.  Abstract  instructions  correct  as  proixi- 
sitions  of  law,  if  they  have  misled  the  jury,  are  ground  for  reversal:  Note  to 
S'4iU  V,  WJdt,  72  Id.  541. 

Attempt  to  Pboye  U27ghastitt  op  Plaintiff  in  Breach  of  Pbomisi 
as  aggravation  of  damage:  Note  to  Bumham  v.  Cwnwell,  63  Am.  Dec  547. 
lu  an  actioB  for  breach  of  promise  to  marry  and  for  seduction,  where  tlie  de- 
fendant wantonly,  Mnth  intent  to  injure  the  plaintiff,  and  without  reasonable 
belief  that  he  will  be  able  to  prove  it,  alleges  in  his  answer  that  tUb  pUintiil 
is  unchaste  and  has  had  illicit  intercourdO  with  other  men,  it  may  be  oonsid* 
ered  in  aggravation  of  damages:  Ilajfmotid  v.  Saucer,  84  Ind.  10,  citing  tlie 
principal  case.  When,  however,  in  an  action  of  slander,  the  truth  t>f  the 
words  spoken  is  pleaded  in  justification,  in  good  faith,  under  an  hozjcst  lie- 
lief  in  their  truth,  and  with  reasonable  grounds  for  such  belief,  the  plaititiil 
is  not,  by  reason  of  such  plea,  on  failure  of  proof  to  sustain  it,  entilleil  k» 
exemx^lary  damages,  nor  should  it  be  regarded  as  an  aggravation  beyoml  the 
real  injury  sustained  by  the  plaintiff:  Ragiier  v.  Kinney,  14  Ohio  St.  286»  cit- 
ing the  principal  case. ,  There  seems  to  he  no  substantial  difference  in  prin- 
ciple l)etween  a  case  where  the  charge  impugning  the  character  of  the  plain  titf 
is  pleaded  and  a  case  where  the  defense  is  made  orally  at  the  trial.  Tlie  dif- 
ference is  at  most  only  in  degree.  The  motive  which  actuates  and  for  which 
the  aggravation  is  imposed — a  malicious  and  wanton  desire  to  injure  another— 
is  the  same  in  both  cases:  Rayner  v.  ^mncy,  14  Ohio  St  286. 
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Smith  v.  State. 

ri2  Ohio  Statb,  466.] 
AzmfpT  BT  Majub  Pxrson  of  Seventeen  Yeabs  and  Up^abb  to  bavi 
Gabkal  GoBNBonoN  with  a  female  child  under  the  age  of  ten  years,  with 
bar  oonaenty  is  not  indictable  nnder  a  statute  providing  for  the  punish- 
mfl&t  of  an  aaBanlt  with  intent  to  commit  rape,  though  another  statute 
pnnridea  that  **  if  any  male  person  of  the  age  of  seventeen  years  and 
vpward  shall  carnally  know  and  abuse  any  female  child  under  the  age  of 
ten  yean,  with  her  consent,  every  such  person  so  o£fending  shall  be 
deemed  guilty  of  rape;  '*  for  an  assault  upon  a  consenting  female,  old  or 
young,  is  a  legal  impossibility. 

Imdictment  for  assault  with  intent  to  ravish.  The  first 
count  chained  an  unlawful,  forcible,  and  felonious  assault 
npon  Desire  Franks,  with  the  intent,  her,  the  said  Desire 
Franks,  then  and  there  forcibly,  unlawfully,  and  against  her 
will  to  ravish  and  carnally  know.  The  second  and  third 
counts  were  identical,  with  the  exception  that  the  alleged 
MBault  was  laid  at  different  dates.    The  opinion  states  the 


Thurmanj  WUdmanj  Watsom,  Stem,  Joh7i8(m,  Bucklandy  and 
Everettj  for  the  plaintiff  in  error. 

James  Murray ^  attorney-general j  for  the  state. 

By  Court,  Peck,  J.  The  prosecuting  attorney,  before  the 
trial  in  the  court  below,  entered  a  nolle  prosequi  as  to  the  first 
count,  and  the  plaintiff  in  error  was  tried,  convicted,  and  sen- 
tenced upon  the  two  remaining  counts  of  the  indictment. 

It  is  now  insisted  that  the  said  judgment  and  sentence 
should  be  reversed  and  the  plaintiff  in  error  discharged,  be- 
cause neither  of  those  counts  charge  any  crime  or  offense 
known  to  the  laws  of  Ohio. 

Both  counts  of  the  indictment  are  drawn  under  the  seven- 
teenth section  of  the  '^  act  for  the  punishment  of  crimes  (IS. 
&  C.  Stat  407,  408),  which  reads  as  follows:  "  Sec.  17.  That 
if  any  person  shall  assault  another,  with  intent  to  commit 
a  muider,  rape,  or  robbery  upon  the  person  so  assaulted,  every 
penoQ  80  offending  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  imprisoned  in  the  peni- 
tentiary and  kept  at  hard  labor,  not  more  than  seven  nor  less 
than  three  years." 

Both  counts  (omitting  the  time  and  place  stated  therein) 
charge  ''that  the  defendant,  with  force  and  arms,  in  and  upon 
one  Desire  Franks,  did  unlawfully  and  feloniously  make  an 
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assault,  with  intent,  unlawfully  and  felomously,  to  carnally 
know  and  abuse  the  said  Desire  Franks;  the  said  defendant 
being  a  male  person  of  the  age  of  seventeen  years  and  upward, 
and  the  said  Franks  being  a  female  child  under  the  age  of 
ten  years;  contrary  to  the  form  of  the  statute  in  such  cases 
provided,  and  against  the  peace  and  dignity  of  the  state  of 
Ohio.'* 

It  is  not  averred  in  either  count  that  the  assault  was  made 
with  the  intent  to  have  carnal  knowledge  of  the  said  Desire 
Franks,  forcibly  and  against  her  will,  nor  are  any  other  words 
of  equivalent  import  employed.  For  aught  that  is  alleged,  she 
may  have  consented  to  all  that  was  done  or  attemi)ted  by  the 
accused,  and  such  must  be  the  construction  of  the  indictment, 
in  the  absence  of  such  averment. 

The  concluding  portion  of  the  respective  counts,  which  de- 
scribes the  assailant  as  '^  a  male  person  of  the  age  of  seventeen 
years  and  upward,"  and  the  person  assaulted  as  a  female  child 
under  the  age  of  ten  years,  with  a  presumption  of  consent  to 
be  deduced  from  the  failure  to  aver  that  the  attempt  was 
forcible  and  against  her  will,  makes  a  case  which,  if  the  at^ 
tempted  connection  had  been  consummated,  would  have  oome 
within  the  purview  of  the  last  clause  of  the  fifth  section  of  the 
same  statute,  which  provides  that  "if  any  male  person  of  the 
age  of  seventeen  years  and  upward  shall  carnally  know  and 
abuse  any  female  child  under  the  age  of  ten  years,  with  her 
consent,  every  such  person  so  offending  shall  be  deemed  guilty 
of  a  rape,  and  upon  conviction  thereof  shall  be  imprisoned  in 
the  penitentiary,"  etc. 

The  question,  therefore,  arises,  whether  the  mere  attempt  by 
a  male  person  of  the  age  of  seventeen  years  and  upward  to 
have  carnal  connection  with  a  female  child  under  the  age  of 
ten  years,  she  consenting  to  the  connection,  and  voluntarily 
submitting  her  person  to  his  operations,  is  a  crime  in  Ohio, 
and  as  such  punishable  under  the  seventeenth  section  above 
mentioned. 

It  must  be  borne  in  mind  that  we  have  no  common-law 
offenses  in  this  state.  No  act  or  omission,  however  hurtful  or 
immoral  in  its  tendencies,  is  punishable  as  a  crime  in  Ohio, 
unless  such  act  or  omission  is  specially  enjoined  or  prohibited 
by  the  statute  laws  of  the  state.  It  is  therefore  idle  to  specu- 
late upon  the  injurious  consequences  of  permitting  such  con- 
duct to  go  unpunished,  or  to  regret  that  our  criminal  code  has 
not  the  ezpansiveness  of  the  common  laW. 
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Two  things  must  concur  to  authorize  a  conviction  under  the 
seventeenth  section:  there  must  have  been  an  assault,  coupled 
with  an  intent  to  commit  a  rape  upon  the  person  assaulted. 

An  assault  implies  force  upon  one  side,  and  repulsion,  or  at 
least  want  of  assent,  upon  the  other.  An  assault,  therefore, 
upon  a  consenting  party  would  seem  to  be  a  legal  absurdity. 

Rape  is  defined  to  be  the  unlawful  carnal  knowledge,  by  a 
man,  of  a  woman,  forcibly  and  against  her  will:  2  Bishop's 
Crim.  L.,  sec.  935;  1  East  P.  C.  434.  This  definition  neces- 
sarily involves  an  assault  upon  the  woman,  and  an  absence  of 
consent  to  the  act  upon  her  part. 

In  2  Bishop's  Criminal  Law,  section  930,  the  learned  author, 
in  treating  of  this  crime  and  its  ingredients,  remarks:  "The 
general  proposition  of  the  law  is  very  distinct  and  broa<l,  that 
the  will  of  the  woman  must  oppose  the  act,  and  that  any  in- 
clination favoring  it  is  fatal  to  the  prosecution;"  and  cites 
Regina  v.  Hallett^  9  Car.  &  P.  748;  State  v.  Murphy ^  6  Ala. 
7G5  [41  Am.  Dec.  79];  Pleasant  v.  Stofe,  13  Ark.  360;  Woedin 
T.  People,  1  Park.  Cr.  464;  S.  P.,  Id.  643;  Charles  v.  State,  11 
Ark.  389, 

Among  the  admitted  exceptions  to  this  rule  are  cases  ol 
females  who  are  non  compos,  who  can  have  no  intelligent  will; 
perrons  reduced  to  a  state  of  insensibility,  and  violated  while 
in  that  condition;  and  cases  where  the  consent  has  been 
mduoed,  or  the  opposition  prevented,  by  fears  of  personal  vio- 
lence; and  among  the  more  questionable  are  cases  where  the 
consent  has  been  obtained,  or  opposition  prevented,  by  fraud  or 
false  personation.  See,  on  this  subject,  2  Bishop's  Crim.  L., 
Fees.  40,  939,  940;  Wharton's  Crim.  L.,  613  et  seq.;  State  v. 
^furphy,  6  Ala,  765  [41  Am.  Dec.  79],.  where  these  exceptions 
are  discussed. 

With  regard  to  cases  of  carnal  connection  consummated,  or  as 
the  case  may  be,  only  attempted,  with  children  under  ten  years 
age,  and  consenting  to  such  connection,  the  decided  weight  of 
authority  in  England  seems  to  be  that  such  connection,  if  con- 
summated, does  not  constitute  a  rape;  and  that  where  it  is  not 
consummated,  the  person  cannot  be  found  guilty  of  an  assault 
with  intent  to  commit  a  rape,  nor  even  of  a  common  assault: 
Regina  v.  Ready  1  Den.  C.  C.  377;  and  see  note  a  to  page  379; 
Regina  Y.Webb,  2  Car.  A  K.  937;  Regina  v.  Martin,  9  Car.  &  P, 
213;  Regina  v.  Meredith,  8  Id.  689. 

Nor  can  the  accused,  in  such  case,  be  found  guilty  of  an  as- 
sault under  1  Vict.,  c.  85,  sec.  11,  which  enacts  that  on  all  trials 
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for  felony,  where  the  crime  charged  includes  an  assatdtagaiDft 
the  person,  the  defendant  may  be  acquitted  of  the  felony,  but 
found  guilty  of  the  assault  and  punished  therefor,  by  imprm- 
onment  not  exceeding  three  years;  because  the  crime  charged 
in  the  indictment  includes  an  assault,  and  the  evidence  does 
not  warrant  such  finding:  Hernia  v.  Banks,  8  Car.  A  P.  575; 
Reginia  v.  Meredith j  Id.  689;  and  particularly  note  a  to  Regina 
V.  Read,  1  Den.  C.  C.  879. 

The  statute  9  Geo.  IV,  c.  31,  sec.  17,  makes  it  felony  to 
have  carnal  knowledge  of  female  children  under  twelve  yean 
of  age,  even  with  their  consent.  If  the  child  is  under  ten 
years  of  age,  the  felony  is  punishable  with  death,  and  if  be- 
tween ten  and  twelve  years  of  age,  with  imprisonment  at  hard 
labor,  at  the  discretion  of  the  court;  and  it  has  been  repeatedly 
held  that  this  statute  does  not  deprive  the  female  child  of  the 
power  to  consent  which  she  had  at  common  law;  and  con- 
sequently, that  if  she  did  in  fact  consent,  there  could  not  be 
an  assault:  See  cases  supra. 

In  a  charge  of  rape  upon  a  consenting  child  only  nine  yean 
old.  Lord  Denman,  C.  J.,  said:  "Mr.  Robinson  has  argued  that 
she  could  not  give  a  legal  consent;  but  I  think  it  is  enough  if 
she  gave  an  actual  consent."  The  remarks  of  Alderson,  B., 
and  Parke,  B.,  are  to  the  same  effect:  Regina  v.  Read,  1  Den. 
C.  C.  881. 

The  case  of  Hays  v.  Pe^le,  1  Hill  (N.  Y.),  851,  decided  in 
1841,  was  an  indictment  for  an  assault  with  intent  to  commit 
a  rape  upon  a  child  under  ten  years  of  age,  but  consenting 
thereto,  and  is  directly  opposed  to  the  cases  above  cit^L; 
Cowen,  J.,  holding  that  "the  assent  of  such  an  infant  being 
void  as  to  the  principal  crime,  it  is  equally  so  in  respect  to  the 
incipient  advances  of  the  offender."  The  learned  judge  does 
not  further  elaborate  the  point,  and  cites  no  authority  for  the 
position,  and  none  is  cited  by  counsel  upon  either  side.  And 
with  all  due  submission  to  the  learned  judge,  we  cannot  per- 
ceive that  a  statute  punishing  a  man  for  having  carnal  con- 
nection with  a  consenting  child  makes  the  consent  actually 
given  void,  or  deprives  her  of  the  power  to  consent  The  most 
that  can  be  said  of  it  is,  that  the  statute  declares  that  such 
consent,  if  in  fact  given,  shall  be  no  defense  to  the  guilty  par- 
ticipant. Such  a  statute,  then,  cannot  make  that  an  assault 
which  was  not  one  before  its  enactment. 

Most  of  the  cases  above  cited  irom  the  English  reports  were 
determined  since  the  decision  in  1  Hill  was  made,  and  that 
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eoort  was  not  probably  aware  of  any  of  them;  but  at  all  events, 
H  is  opposed  to  the  decided  weight  of  the  authorities.  See 
also  1  Russell  on  Crimes,  7th  ed.,  693-697,  where  most  of  the 
eases  are  collected. 

Section  4  of  the  act  for  the  punishment  of  crimes  (1  S.  &  C. 
Stat.  404)  punishes  a  person  who  shall  have  carnal  knowledge 
of  his  daughter  or  sister,  forcibly  and  against  her  will,  by  im- 
prisonment for  life;  and  the  first  clause  of  section  5  punishes 
one  who  shall  have  carnal  knowledge  of  any  woman  or  child 
other  than  his  daughter  or  sister,  forcibly  and  against  her  will, 
by  imprisonment  for  a  term  of  years.  And  the  legislature, 
having  thus  provided  for  the  punishment  of  rape  as  known  to 
the  common  law,  proceeds  to  provide  for  a  consummated  con- 
nection with  a  child  under  ten  years  of  age,  with  her  consent. 
This  last  offense  does  not  fall  within  the  common-law  defini- 
tion of  a  rape;  but  the  legislature  say  in  that  section  that  "  the 
person  so  offending  shall  be  deemed  guilty  of  a  rape."  This 
part  of  the  section  is  substantially  like  section  4,  chapter  7,  of 
18  Elizabeth,  and  section  17,  chapter  31,  of  9  George  IV.,  with 
this  exception:  the  two  English  statutes  declare  the  act  to  be 
a  felony,  while  our  statute  declares  that  the  perpetrator  shall 
be  deemed  guilty  of  a  rape.  It  was  coupled  in  the  same  sec- 
tion with  an  offense  falling  clearly  within  the  common-law 
definition  of  a  rape.  It  was,  perhaps,  an  inadvertence  on  the 
part  of  the  legislature  to  so  denominate  it,  and  they  may  not 
have  intended  thereby  to  change  the  common-law  significa- 
tion of  that  term.  They,  however,  had  power  to  christen  as 
well  as  to  create  the  offense,  and  we  are  not  authorized  to  dis- 
r^ard  so  plain  an  intimation  of  the  legislative  will,  and  must, 
therefore,  hold  that  such  consummated  act  would  be  a  rape 
within  the  meaning  of  the  statute.  But  if  this  be  true,  it  by 
no  means  follows  that  the  mere  attempt  to  have  carnal  knowl- 
edge of  a  consenting  child  would  constitute  an  offense  under 
the  seventeenth  section. 

As  already  remarked,  this  section  requires  an  assault  upon 
the  child,  coupled  with  an  intent  to  have  such  carnal  knowl- 
edge, and  if  either  ingredient  is  wanting,  the  offense  is  incom- 
plete. 

In  Baker  v.  StaU^  12  Ohio  St.  214,  it  was  held  ''  that  the 
statute  does  not  define  an  assault,  nor  specify  the  acts  or  degree 
of  participation  which  will  render  a  party  guilty  thereof;" 
and  that  ''  these  are  matters  which  the  statute  leaves  to  be 
determined  by  the  definitions,  rules,  and  principles  of  the 
SQinmon  law." 
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It  has  been  already  sufficiently  demonstrated,  by  a  refereooe 
to  decided  cases  and  the  comments  of  elementary  writeis, 
that  in  cases  falling  within  the  last  clause  of  section  5,  there 
is  not,  and  in  the  nature  of  things  cannot  be,  an  assault  upon 
the  female  child,  as  known  and  defined  in  the  common  law; 
that  an  assault  upon  a  consenting  female,  old  or  young,  is  a 
contradiction  in  terms — ^a  legal  impossibility. 

It  is  insisted  on  the  part  of  the  state  that  the  last  clause  of 
the  fifth  section  takes  from  a  female  child  under  ten  years  of 
age  the  power  and  capacity  to  consent  to  a  carnal  connection. 
But  to  this  we  reply,  in  the  language  of  Chief  Justice  Denman, 
in  a  similar  case  arising  under  the  English  statute:  ''It  is 
enough  if  she  gave  an  actual  consent:"  Reginay.  Webby  2  Car. 
&  K.  987.  The  statute  does  not  abrogate  nor  annul  a  conseut 
actually  given,  but  declares  that  such  connection  shall  be  pun- 
ished, notwithstanding  such  consent.  The  consent  is  not  made 
void,  but  it  neither  excuses  nor  justifies  the  act. 

To  bring  the  case  within  the  seventeenth  section,  there  must 
have  been,  not  only  an  intent  to  commit  a  rape,  but  that  intent 
must  have  been  manifested  by  an  assault  upon  the  person 
intended  to  be  ravished.  The  statute  requires  both  ingredi- 
ents, and  we  can  dispense  with  neither.  An  assault  implies 
force  upon  one  side,  and  repulsion,  or  want  of  assent,  upon 
the  other.  The  crime  of  rape,  at  Common  law,  necessarily 
included  an  assault,  but  the  rape  defined  and  punished  by  the 
last  clause  of  section  5  does  not  require  an  assault. 

It  is  manifest,  therefore,  that  a  mere  attempt  to  commit  this 
last  or  statutory  kind  of  rape  is  not  within  the  purview  of  sec- 
tion 17.  The  legislature  may  have  inadvertently  adopted  a 
phraseology  which  necessarily  excludes  it,  or  they  may  have 
designed  to  make  no  other  or  further  innovation  upon  the  com- 
mon-law rule,  except  to  provide  that  such  consummated  con- 
nection with  a  child  should  be  punished  as  a  rape. 

It  is  much  to  be  regretted  that  an  attempt  to  have  carnal 
knowledge  of  a  child  of  such  tender  years,  the  child  consent- 
ing thereto,  and  the  attempt  not  having  been  consummated,  is 
not  punishable  as  a  crime  in  Ohio.  In  this  respect,  our  little 
ones  are  not  so  well  protected  from  demoralizing  influences 
as  are  the  children  of  the  country  from  which  we  mainly  de- 
rive our  laws. 

It  could  not,  as  we  have  seen,  be  punished  even  there  as  an 
assault  ui)on  the  child,  and  much  less  as  an  assault  with  in- 
tent to  commit  a  rape;  but  the  statutes  of  18  Elisabeth  and 
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of  9  George  IV.,  before  mentioned,  declare  the  consummated 
act  a  felony;  and  the  common  law  makes  an  attempt  to  com- 
mit a  felony,  whether  common-law  or  statutory,  indictable  as 
a  misdemeanor:  Regina  v.  Meredith^  8  Car.  &  P.  590. 

The  conclusion  to  which  we  have  come — that  the  indict- 
ment under  consideration  does  not  charge  any  crime  or  offense 
under  the  statutes  of  Ohio — requires  the  reversal  of  the  judg- 
ment and  sentence,  and  the  discharge  of  the  plaintiff  in  error. 

Judgment  accordingly. 

SuTLiFF,  C.  J.,  and  Gholson  and  Scott,  JJ.,  concurred. 
Bbinkebhoff,  J.,  dissented. 

&AFS. — Dilution. — ^Rape  i«  the  act  of  a  man  in  having  unlawful  carnal 
knowledge  of  a  woman  forcibly  and  without  her  consent.    This  definition 
daicribes  the  crime  aa  it  is  now  generally  regarded.    The  old  writers  defined 
upe  as  the  having  of  unlawful  carnal  knowledge  of  a  woman  forcibly  and 
■gainst  her  will:  1  East  P.  C.  434;  4  Bla.  Com.  210;  1  Hawk.  P.  C,  Curw. 
ed.,  122,  sec.  2;  2  Inst  180;  3  Id.  60;  1  Hale  P.  C.  628;  1  Russell  on  Crimes, 
3d  £ng.  ed-y  675;  but  the  more  accurate  definition  defines  the  crime  as  com- 
mitted without  the  consent  of  the  woman  rather  than  against  her  will,  for 
the  crime  may  be  committed  when  strictly  the  woman  exhibits  no  will  at  all 
in  the  matter,  as  where  she  is  drugged,  or  non  compos  mentis.    So  also  it  may 
bo  eommitted  where  the  act  is  not  strictly  a^^ainst  her  will,  but  is  e£r<K:ted 
without  her  conscious  and  pro[X!r  consent,  as  where  non-resistance  or  acqui- 
escence is  obtained  through  fear  or  fraud.     The  fault  of  the  old  definition 
may  be  evaded  by  holding  that  "  against  her  will  **  is  equivalent  to  "  without 
her  consent: "  ComnumwealUi  v.  Burke,  105  Mass.  37G.     But  the  Englisli 
statute  of  Westm.  2,  c.  34,  1285,  provides  that  the  crime  is  committed  where 
a  woman  is  ravished,  "where  she  did  not  consent,"  and  the  later  English 
aathorities  sustain  the  position  that  it  is  the  ravishment  of  a  woman  without 
her  consent,  rather  than  against  her  will,  that  constitutes  the  crime  of  rape: 
Regma  v.  Fletcher,  8  Coz  C.  C.  131;  S.  C,  Bell  C.  C.  63,  71;  Beffina  v.  Camp- 
Uh,  1  Ben.  C.  C.  89;  &  C,  1  Cox  C.  C.  220;  1  Car.  &  K.  74G;  Begina  v. 
Sjfon,  2  Cox  C.  C.  115.    And  it  must  be  concluded  that  the  more  accurate 
definition  will  contain  "without  her  consent^"  rather  than  "against  her 
will" 

Causal  Khowuedos— PxrarR^TioN  must  bs  Pbovxd,  but  not  Emib- 
non.^Thc  oomnum  law  of  England  until  1781,  and  consequently  the  com- 
mon law  of  this  country  as  stated  by  Mr.  East  (1  East  P.  C.  436-440),  is, 
that  proof  of  peneivaiion  is  sufficient,  and  emission  need  not  be  proved,  since 
tiie  forcible  dishonor  of  the  female,  which  is  the  essence  of  the  crime,  is 
sfleeted  eompletaly  by  penetration  without  emission:  So  RcbertsonCs  Case,  1 
Swin.  03.  But  in  a  later  English  case,  decided  in  1781,  long  after  the  coloniza- 
tion of  this  country,  the  majority  of  the  judges  held  emission  indispensable, 
on  the  ground  that  "carnal  knowledge"  could  not  exist  without  emission: 
BOCsCoM,  1  EftstP.  C.430;  soalaoi^esv.  Burrows,  Buss,  h,  By.  519.  The 
kwof  Eoglaad  is  now,  howerer,  settled  by  the  statute  of  9Geo.  IV.,  c  31, 
«•.  18»  and  1^  24  4  25  Viot,  c  100,  sec.  63,  to  the  same  effsct^  which 
penetntum  alone  «iffiei«nt»  and  enussion  nnncnososry,  to  conititato 
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th«  offense.  This  constraction  of  the  statate  b  maintained  in  Rex  v.  Cox,  \ 
Moody,  337;  S.  C,  5  Gar.  &  P.  297;  Brool^s  Caae,  2  Lewin,  267;  Retina  v. 
AUen,  9  Car.  ft  P.  31;  Rex  v.  Jenninffa,  4  Id.  249;  S.  C,  1  Lewin,  93;  Rex  t. 
Cbsns^  6  Car.  ft  P.  351.  In  this  coontry,  the  common  law  as  stated  by  East, 
supra,  should  settle  the  question,  and  establish  that  emission  is  not  necessary, 
and  that  penetration  is  sufficient,  and  snch  is  now  the  current  of  asthority: 
See  State  v.  Shields,  45  Conn.  25G;  Pennsylvanki  v.  SulUvan,  Addia.  143;  Qm- 
stock  y.  State,  14  Neb.  205;  OsqooiI  v.  State,  25  N.  W.  Hep.  529.  In  Ohio  and 
North  Carolina  it  has  been  held  that  emission  is  necessary,  but  this  is  now  in 
both  states  dispensed  with  by  statute:  See  WiUiams  v.  State,  14  Ohio,  222; 
Blackburn  ▼.  State,  22  Ohio  St.  102;  Nobk  v.  State,  Id.  541;  StaU  ▼.  Gra^,  8 
Jones,  170;  State  v.  Har^jraix,  65  N.  C.  4G6;  74  Ohio  Laws,  349,  sec.  31.  In 
New  York,  a  statute  provides  that  the  slightest  penetration  is  sufficient:  Peo- 
ple V.  Crwoky,  6  Northeastern  Rep.  SS^i.  Emission  is  presumed  from  proof  of 
penetration:  1  East  P.  C.  440;  Comstacb  v.  State,  14  Neb.  205. 

Penetration  is  necessary  according  to  all  the  authorities,  and  even  emission 
without  penetration  will  not  be  sufficient:  3  Inst.  60;  1  Hale  P.  C.  628;  Aud- 
ley's  Case,  3  Howells  St.  Tr.  401,  403;  Fitapatridt's  Case,  Id.  419.  In  Osgood 
V.  State,  25  N.  W.  Hep.  529,  it  is  said  that  there  must  be  penetration  of  the 
female  organ  by  the  whole  organ  of  the  male.  So  also  in  the  Scotch  case, 
Robertson's  Case,  1  Swin.  93,  it  was  said  that  full  penetration  was  necessary, 
otherwise  it  was  conatus.  But  the  majority  of  authority,  English  and  Ameri- 
can, is  that  though  some  penetration  must  be  shown  beyond  a  reasonable 
doubt,  it  need  not  be  full  penetration;  nothing  more  than  re»  m  re  being  requi- 
site: 3  Inst.  59;  Rex  ▼.  Russen,  1  East  P.  C.  438;  Rex  ▼.  Allen,  9  Car.  ft  P.  31-. 
RexY.  Jordan,  Id.  118;  Penny,  SulUvan,  Addis.  143;  Regina  v.  Lines,  1  Car. 
ft  K.  393;  State  v.  Le  Blanc,  1  Tread.  354;  S.  C,  3  Brev.  339;  StaU  v.  Har^ 
(/rave,  65  N.  C.  466;  Staut  v.  ComTnonwealih,  11  Serg.  ft  R.  177;  Convnwmweakh 
V.  TJiOTMU,  1  Va.  Cas.  307;  Steplten  v.  State,  11  Ga.  225;  Waller  v.  State^  40  AU. 
325;  Davis  v.  State,  43  Tex.  180;  Thompson  v.  State,  Id.  583;  Word  v.  Stair, 
12  Tex.  App.  174.  But  it  must  bo  proved  that  the  private  parts  of  the  male  en 
tered  at  least  to  some  extent  in  those  of  the  female:  Rex  v.  Allen,  9  Car.  &  P. 
31;  Regina  v.  Jordan,  Id.  118.  It  is  no  longer  necessary  to  prove  a  rupture 
of  the  hymen:  Regina  v.  Hughes,  2  Moody,  190;  S.  C,  9  Car.  ft  P.  752,  over- 
rulmg  Rex  v.  Gammon,  5  Car.  ft  P.  321;  Rex  v.  Russen,  I  East  P.  C.  438; 
Regina  v.  Jordan,  9  Car.  ft  P.  118;  Regina  v.  McRue,  8  Id.  641;  though  at 
one  time  it  was  deemed  indispensable:  Rex  v.  Oammon,  5  Id.  321.  In  New 
York  it  is  held  that  as  the  code  provides  that  "  any  sexual  penetration,  how- 
ever slight,  is  sufficient  to  complete  the  crime  **  of  rape,  it  is  a  question  for 
the  jury  as  to  whether  the  crime  has  been  oommitted,  and  no  discussion  is 
necessary  or  proper  on  appeal,  as  to  the  extent  of  the  penetration:  People  v. 
Crowtey,  6  Northeastern  Rep.  384.  It  is  not  indispensable  that  the  penetra- 
tion be  proved  by  the  testimony  of  the  prosecutrix;  it  may  be  established  by 
circumstantial  evidence:  See  Regina  v.  Lines,  1  Car.  ft  K.  393;  State  v.  Hodges, 
PhilL  L.  331,  overruling  StaU  v.  Oray,  8  Jones,  170;  State  v.  Tarr,  28  Iowa, 
397;  Brauer  v.  State,  25  Wis.  413.  And  though  it  must  be  proved  beyond  a 
reasonable  doubt,  yet  it  may  be  proved  by  circumstantial  evidence,  wbore 
the  defendant,  before  committing  the  crime,  has  reduced  his  victim  to  insen- 
sibility by  blows:  Word  v.  State,  12  Tex.  App.  174.  Mere  proof,  however, 
by  the  prosecutrix  of  resistance,  and  then  of  unoonsciousness  on  her  pwt| 
without  other  evidenoe,  will  not  sustain  a  conviction:  fFesiey  v.  State,  65  Qa^. 
781.  Bat  the  uncorroborated  testimony  of  a  yoong  child  as  to  peostrakMa 
Mfttainad  a  oonviotion  in  State  t.  ZoWm  29  Conn.  880. 
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Gapacitt  of  Defbhdaiit  to  CoMidT  Offense.— ^oy  under  Fourteen  Pre' 
mtmed  Ineapabie, — ^At  oommon  law,  it  is  conclusiTely  presumed  that  a  boy 
ander  foozteen  is  incapable  of  committing  rape,  or  of  carnally  abusing  a  girl 
under  ten  years  of  age,  whatever,  in  fact,  his  physical  capacities  may  be: 
Retfhta  ▼.  Jonion,  9  Car.  &  P.  118;  Regina  v.  BrimUtno,  Id.  366;  S.  C, 
2  Moody,  122;  Beffina  ▼.  PhO^,  8  Car.  k  P.  736;  Hex  v.  Eldereftaw,  3  Id.  3%; 
Hex  ▼.  OroomMdge,  7  Id.  582;  and  this  rule  b  followed  in  some  states:  State 
▼.  Sam^  Winst  300;  State  v.  Pwjii,  7  Jones,  61;  Stepfien  v.  State^  11  (Va. 
225;  WiliiamaY.  States  20  Fla.  777;  but  in  others  it  is  held  that  the  fact  of 
the  accused  being  under  fourteen  years  of  age  establishes  merely  a  jnima 
/hde  defense  which  may  be  overcome  by  proof  of  his  capacity  in  this  respect: 
WiOkane  ▼.  State,  14  Ohio,  222;  HiUabiddU  v.  State,  35  Id.  52;  People  ▼.  Ban- 
doiph,  2  Park.  Cr.  174;  People  v.  Crouclier,  2  Wheel.  C.  C.  42;  Wagoner  ▼. 
State,  5  Lea,  352:  see  O'Meara  v.  Stale,  17  Ohio  St.  515;  Moore  v.  Stale,  Id. 
S21;  Stale  v.  Handy,  4  Harr.  566. 

With  r^^ard  to  assault  with  intent  to  ravish,  though  it  has  been  held  that 
a  boy  under  fourteen  is  indictable  for  this  offense,  and  that  while  there  is  a 
presumption  of  incapacity,  the  presumption  may  be  overcome  by  counter- 
vailing proof,  see  People  v.  Ramdolph,  2  Park.  Cr.  174;  ComnumweaUk  v.  Green, 
2  Pick.  380;  the  prevalent  authority  is  that  the  presumption  of  incapacity 
is  conclusive,  and  that  he  cannot  be  guilty  of  an  assault  with  intent  to  com- 
mit rape:  Regina  v.  PWipe,  8  Car.  &  P.  736;  Rex  v.  Eldershaw,  3  Id.  396; 
Rex  V.  Oroombridge,  7  Id.  582;  Regina  v.  Jordan,  9  Id.  118;  Regina  v.  Brinu" 
iaur.  Id.  366;  S.  C,  2  Moody,  122;  WilUams  v.  State,  14  Ohio,  222;  State  v. 
ffandp,  4  Harr.  566;  State  v.  Sam,  Winst.  300;  State  v.  Pugh,  7  Jones,  61. 

But  though  physically  incapable,  he  may,  nevertheless,  when  engaged  with 
others  in  the  commission  of  the  offense,  be  convicted  as  principal  in  the 
•aooaid  degree  of  the  crime  of  rape:  Regina  v.  Philips,  8  Car.  &  P.  736.  Or 
upon  evidence  of  rape,  he  may  be  convicted  of  a  simple  assault:  Rex  v.  Elder' 
thaw,  3  Id.  396;  State  v.  Pugf^,  7  Jones,  61. 

Impoteneif  is  also  a  defense  to  a  charge  of  rape,  since  the  crime  cannot  be 
committed  except  by  a  person  physically  capable:  Nugent  v.  State,  18  Ala. 
521. 

Hiubamd  cannot  be  convicted  of  rape  upon  his  wife,  though  he  may  become 
guilty  as  principal  in  the  second  degree  of  a  rape  upon  his  wife,  by  assisting 
or  abetting  another  man  to  commit  a  rape  upon  her:  1  Hale  P.  C.  629;  Lord 
Awdle^a  Case,  1*2  Mod.  454;  8.  C,  3  HoweU's  St.  Tr.  401;  1  Stra.  633.  And 
in  Massachusetts,  he  is  liable  to  be  punished  in  the  same  manner  as  the 
principal  felon;  and  an  indictment  charging  him  as  principal  is  valid:  Com- 
momweaUhY.  Fogerty,  8  Gray,  489;  S.  C,  69  Am.  Dec.  264,  266;  Common' 
wealth  V.  Mwrphg,  2  Allen,  165.  An  indictment  for  rape  need  not  allege  that 
the  woman  ravished  was  not  the  wife  of  the  defendant:  CommonweaUhY, 
Fogerty^  8  Gray,  489;  S.  C,  69  Am.  Dec.  264. 

AoHEiWAims. — ^All  who  are  concerned  as  assisting  or  abetting  the  crime, 
whether  a  husband,  a  boy  under  fourteen,  or  a  woman,  may  be  convicted  aa 
principals  in  the  second  degree:  1  Eaat  P.  C.  446;  1  Hawk  P.  C,  Curw.  ed., 
123^  see.  10;  Audleffa  Caee,  3  Howell's  St.  Tr.  401;  Regina  v.  Orieham,  Car. 
k  M.  187;  Bex  v.  Folhea,  1  Moody,  354;  Bex  v.  Oraif,  7  Oar.  &  P.  164;  Keee- 
ler  V.  Conttmmwealth,  12  Bush,  18;  StaU  v.  Jonee,  83  N.  C.  605;  see  StaU  ▼. 
CMMfofli;  46  Iowa,  265. 

WoMAV  BjLmnaD.—Puber^  in  the  female  ravished  is  not  a  neoessaiy 
elsmwit  m  the  crime.  No  matter  how  young  the  female  may  be,  if  she  if 
OBfiahed  wHfaout  her  oonsenti  the  ravisher  is  guilty  of  rape:  Seel  Hale  P.O. 
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630,  G31;  1  East  P.  C.  435;  1  Gabb.  Crim.  L.  833;  4B1a.  Com.  214;  1  H&wk. 
P.  C,  Curw.  ed.,  122,  sec.  4;  liex  v.  BraMer,  1  Leach,  4th  ed.,  199;  I^fgna 
▼.  Neale,  1  Car.  &  K.  591;  S.  C,  1  Den.  C.  C.  36;  Begma  ▼.  Rtarden^  4  F<Mk 
&  Fin.  76;  Hay$  ▼.  People,  1  Hill,  351;  Stej^ven  ▼.  State^  11  6a.  225;  Sydmtif 
V,  State,  3  Humph.  478.  In  many  states,  statates  are  passed  making  the  cir- 
aal  knowledge  of  female  children  under  the  age  of  ten  or  twelve  yean  a 
crime,  whether  or  not  the  child  consents:  See  tufnu  Dnder  the  statntea  of 
some  states,  this  offense  is  rape:  Fkseli  ▼.  States  25  Wis.  364;  see  Btackbum  t. 
Biate,  22  Ohio  St.  102. 

Want  of  puberal  development  on  the  part  of  a  female  over  ten  yean  of 
ago  may  be  considered  by  the  jury,  not  as  establishing  her  inability  to  ooa- 
sent,  but  in  connection  with  other  evidence  to  aid  in  determining  whether 
or  not  she  did  or  did  not  in  fact  consent:  State  v.  McCc^rey^  63  lowa^  479. 

UnchastUy  of  the  female  is  no  defense  to  the  charge  of  rape.  The  erima 
may  be  committed  upon  an  unchaste  woman  or  a  prostitute  as  well  as  upon 
any  other  woman:  1  Hawk.  P.  C,  Curw.  ed.,  122,  sec.  7;  Rex  v.  Barker^  S 
Car.  &  P.  589;  Pleasant  y.  State,  13  Ark.  360;  S.  C,  15  Id.  624;  Higgma  t. 
People,  1  Hun,  307;  Pratt  v.  State,  15  Ark.  624;  Wright  v.  State,  4  Humph. 
194.  Though,  as  we  shall  see,  reputation  for  unchastity  may  be  introduced 
as  tending  to  impeach  the  testimony  of  the  prosecutrix. 

Wife, — A  man  cannot  be  convicted  of  rape  upon  hia  wife:  See  sapne^ 
••Capacity  of  Defendant.'* 

Want  of  Consent— Resistakce. — ^Thcro  can  be  no  rape  where  there  ia 
consent,  however  reluctant  it  may  be:  Territory  v.  Potter,  1  Ariz.  421 ;  Siatt 
V.  Burgdor/,  53  Mo.  65;  People  v.  Dohrmg,  59  K.  Y.  374;  see  State  ▼.  Jf  kt- 
phy,  6  Ala.  765;  Charles  v.  State,  11  Ark.  389;  Oleson  v.  State^  11  Neb.  276; 
People  V.  Morrison,  1  Park.  Cr.  626;  Anshieks  v.  State,  6  Tex.  App.  524;  An- 
derson V.  State^  41  Wis.  430.  But  it  may  now  be  regarded  as  the  settled  law, 
that  where  the  carnal  intercourse  is  effected  with  a  woman  without  her  oon- 
sent,  the  offense  is  rape,  although  there  is  no  positive  resistance  of  the  will: 
1  Wliartou's  Crim.  L.,  sec.  556;  svpra,  ••Definition;"  Bex  v.  Fletcher,  Bell 
C.  C.  63;  8  Cox  C.  C.  131 ;  Bex  v.  CampUn,  1  Car.  &  K.  746;  S.  C,  1  Den.  C.  a 
90;  Osgood  v.  State,  25  N.  W.  529;  State  v.  Shields,  45  Conn.  256;  Cornmon- 
weaUh  V.  Burke,  105  Mass.  376.  The  jury  should  be  convinced  beyond  a 
reasonable  doubt  of  the  absence  of  consent:  See  CofntmoiiweaUk  v.  AIcDanaid, 
110  Id.  405;  Brown  v.  People,  36  Mich.  203;  State  v.  Burgdorf,  53  Mo.  65. 

Force  is  a  necessary  element  in  the  crime  of  rape:  Osgood  v.  State,  25 
K.  W.  Rep.  529;  StaU  v.  Murphy,  6  Ala.  765;  S.  C,  41  Am.  Dec.  79,  note  84; 
Mills  V.  State,  52  Ind.  187;  but  where  there  is  no  consent  in  fact,  the  offeoaa 
may  be  rape,  even  where  there  is  no  resistance,  as  where  the  victim  ia  fioa 
compos  menUs,  or  where  drugs  and  intoxicating  drinks  are  uaed,  or  where  aha 
ia  under  ten  years  of  age,  and  incapable  of  consenting;  for  in  such  case  there 
ia  in  the  wrongful  act  itself  all  the  force  which  the  law  demands  aa  an  ele- 
ment of  the  crime:  Pomeroy  v.  State,  94  Id.  96;  8.  C,  48  Am.  Rep.  146; 
Leioia  v.  Sta/te,  30  Ala.  54;  S.  C,  68  Am.  Doc.  113;  2  Biahop's  Crim.  L., 
aeo.  1120.  There  ahouM,  however,  ordinarily  be  resistance  to  the  extent  of 
the  ability  of  the  victim.  There  should  be  the  utmost  reluctance  and  the 
utmost  resistance:  Matthews  v.  State,  27  N.  W.  Rep.  234  (Keb.);  Peopie  ▼. 
demons,  8T  Hun,  582.  But  what  is  such  resistance  has  relation  to  the  cir- 
cumstances attending  the  transaction.  If  she  was  overpowered  by  force,  and 
waa  unable,  for  want  of  strength,  to  resist  actively  any  longer,  or  if  such 
reaiatanoe  waa  abadlutely  useless,  the  crime  may  have  been  committed:  Peo- 
jrfev.  Clenums.  Id.  583;  PeopUv.  Dohring,  59  K.  Y.  374^  882;  Am§ti»€W.  i>e» 
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pie^  110  SL  248.  If  her  reeistanoe  wm  honaJkUt  and  the  vtmoet,  according 
to  her  lights^  that  she  could  offer,  it  will  be  safficienti  and  it  will  not  be 
neoenary  to  show  that  she  oppoeed  all  the  resUtance  in  her  power:  Sex  t. 
Mmdlamd^  4  Fort.  &  Fin.  496;  CommowweaUh  v.  MeDoaald,  110  Mass.  405; 
CroekeU  ▼.  State,  49  Qa.  18a;  JenHru  ▼.  SUUe,  1  Tex.  App.  346.  The  prosecn- 
tioa  may  introdnoe  evidence  of  the  woman's  bodily  weakness,  and  of  the 
defendant's  bodily  strength:  StcUe  v.  Knapp,  45  N.  H.  148;  but  it  is  not  per- 
missible to  show  that  the  woman  knew  of  the  defendant's  bad  character: 
Siate  ▼.  Porter,  57  Iowa»  691. 

AetfuieaceiKeJrom  Fear  is  not  ConeenL  Where  the  woman  is  paralysed  from 
fear  and  terrified  into  submission,  this  sabmission  and  failure  to  make  re- 
sistance or  ontcry  will  not  constitnte  consent,  and  the  ofifense  is  rape  not- 
withstanding;  1  Hawk.  P.  0.,  c.  41;  Hex  v.  HwUand,  4  Fost.  &  Fin.  967; 
AueUm  ▼.  People,  110  HL  248;  Peopb  v.  Clemons,  37  Hnn,  581;  State  v.  nuth, 
21  Kan.  138;  Pleamnt  ▼.  State,  3  Ark.  360;  WyaU  v.  State,  2  Swan,  394;  Sltarp 
State^  15  Tex.  App.  173.  Thus  where  a  father  by  his  ferocity  established 
a  "reign  of  terror"  in  his  family,  and  had  carnal  intercourse  with  bis 
daughter,  who  remained  passive  because  of  fear,  but  gave  no  consent, 
the  offense  was  rape:  JRegma  v.  Jonea,  4  L.  T.,  K.  S.,  154;  see  also  Rerjina 
T.  Woodhurot,  12  Cox  O.  C.  443;  Sharp  v.  State,  15  Tex.  App.  173.  It  is 
not  necessary  to  show  that  there  was  force  enough  used  to  create  a  reason- 
able apprehension  of  death:  Walter  ▼.  State,  40  Ala.  325;  see,  however,  Ter- 
ritory V.  Potter,  1  Aria.  421.  But  it  should  be  established  that  the  defendant 
intended  to  accomplish  his  purpoee  in  spite  of  all  resistance:  Rex  v.  WriglU, 
4  Poet.  &  Fin.  967;  Strang  v.  People,  24  Mich.  1;  Roecoo's  Grim.  £v., 
ed.  1878»  648. 

Acqideteemoe  qf  Infant — ^Where  the  female  is  so  young  as  to  be  unconscious 
of  the  nature  of  the  act»  her  consent  or  even  assistance  is  no  defense:  Rex 
V.  Jo/auon,  Leigh  &  C,  632;  S.  C,  10  Cox  C.  C.  114;  Rex  v.  Martin,  9  Car. 
k  P.  213;  S.  C,  2  Moody,  123.  Certainly  less  opposition  on  the  part  of  such 
a  victim  is  requisite  for  a  conviction,  and  even  where  there  is  no  apparent 
opposition,  a  conviction  may  be  sustained:  Regina  v.  Case,  Temp.  &  M.  318; 
&  a,  1  Den.  C.  C.  580;  1  Eng.  L.  &  £q.  544;  Stephen  v.  State,  11  Ga.  225; 
State  V.  Oroee,  12  Iowa»  6C;  Regina  v.  Jones,  4  L.  T.,  N.  S.,  154;  and  see 
Regina  ▼.  Read,  1  Den.  C.  C.  377;  8.  C,  2  Car.  k  K.  957;  Regina  v.  Dafj, 
9  Car.  &  P.  722;  Ref^na  v.  Lock,  12  Cox  C.  C.  244;  S.  C,  L.  R.  2  C.  C.  10; 
Regina  r.  Page,  2  Cox  C.  C.  133;  JIays  v.  People,  1  Hill  (N.  Y.),  351;  Daf(mn 
V.  State,  29  Ark.  116;  People  v.  McDonald,  9  Mich.  150;  State  v.  Daticij, 
83  N.  C.  608;  Lawrence  v.  Commonwealtli,  30  Gratt.  345;  State  v.  Handy, 
4  llarr.  566;  StaU  v.  McCaffrey,  63  Iowa,  479;  Moore  v.  State,  17  Ohio  St.  521 ; 
O^Meara  v.  State,  Id.  515.  Carnal  knowledge  of  a  girl  of  thirteen  of  imbecile 
mind  is  rajie,  as  she  is  incapable  of  giving  consent:  Rex  v.  FletcJier,  8  Cox 
C.  C.  131;  see  also  Stephens  v.  State,  W  Oa.  225*;  Stale  v.  Tarr,  28  Iowa,  397. 
In  New  Jenej  the  rule  is  applied  when  the  girl  is  under  ten  years,  and  in 
Virginia  and  I<ouisiana  where  the  girl  is  under  twelve:  Cliver  v.  State^  46 
K.  J.  L.  40;  Lawrence  v.  ComTnonmealtlt,  30  Gratt.  845;  State  v.  Tilman,  30  La. 
Ann.,  pt^  ii.,  249;  see  Territory  v.  Potter,  1  Ariz.  421. 

Woman  non  Compos  Mentis. — ^Where  the  carnal  connection  is  obtained 
without  the  consent  of  the  victim,  we  have  seen  that  the  offense  is  rape;  and 
therefore  where  the  victim  ia  incapable,  through  mental  disorder,  of  giving 
consent  the  crime  is  rape:  See,  as  to  idiocy,  Regina  v.  Barrett,  L.  II.  2  C.  C.  81; 
8.  C,  12  Cox  C.  C.  498;  Regina  v.  Pressy,  10  Id.  635;  Regina  v.  Fletdier,  8  Id. 
134;  Stepiem  ▼.  State,  11  Ga.  225;  State  v.  Tarr,  28  Iowa,  397;  StaU  v.  Crow,  10 
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West  L.  J.  601;  sea,  aa  to  mania,  Hex  ▼.  Charlea,  13  Shaw's  J.  P.  746;  see,  at 
to  stapef action,  i?ee  ▼.  Upon,  2  Cox  C.  O.  115^  and  h^ra.  But  the  qneatioa 
whether  or  not  there  waa  actoal  conaent  ia  to  be  oarefnlly  considered,  for  the 
▼ictim  may  be  capable  of  consent,  as  where  the  idiocy  is  not  very  profound  or 
the  mania  severe,  and  if  she  is  capable  of  consent^  and  does  consent,  the 
offense  is  not  rape,  especially  where  the  man  is  unaware  of  the  woman'a  men- 
tal defects:  Begina  v.  Prtssff,  10  Id.  635;  JRegina  v.  Ryan,  2  Id.  115;  Crot^ 
well  V.  People,  13  Mich.  427;  BcUdwm  v.  State,  15  Tex.  App.  276;  see  Hex  v. 
Fletcher,  L.  R.  1  C.  C.  39;  State  v.  Atherton,  60  Iowa,  189;  Bloodworth  v.  Staie, 
6  Baxt.  614;  State  v.  Grow,  10  West  L.  J.  60.  The  solntion  of  tho  qnestifln 
will  frequently  depend  mnch  upon  the  drcnmstances  of  the  case,  and  abaenoe 
of  consent  may  be  sufficiently  shown  from  the  chaifacter  and  extent  of  the 
mental  defects:  State  v.  Tarr,  28  Iowa,  897;  jRegina  v.  CkmnoBjf,  28  U.  C.  Q.  & 
317;  Begma  v.  Barrett,  L.  R.  2  C.  C.  81;  S.  C,  12  Cox  a  O.  498;  Began 
V.  Bjfon,  2  Id.  115. 

Fraud, — It  is  not  rape  where  a  medical  practitioner  represents  to  a  pationl 
that  coition  is  necessary  for  the  treatment  of  her  case,  and  she  consents  to 
connection  with  him,  through  a  belief  in  his  representations;  for  there  is  a 
consent  to  the  act,  though  fraudulently  obtained:  Don  Moron  v.  People,  26 
Mich.  356;  Walter y, People,  50  Barb.  144;  see  also  BexY.  Stanton,  1  Car.  k 
K.  415;  Beffina  v.  Flattery,  13  Cox  C.  C.  388;  Pomeroy  v.  People,  94  Ind.  96; 
S.  C,  48  Am.  Rep.  146.  But  where  connection  is  obtained  by  a  phyaieiaa 
under  pretense  of  making  a  professional  examination  of  her  person,  or  of  per- 
forming a  surgical  operation,  there  is  no  consent,  and  a  conviction  of  rape 
may  be  had:  Pomeroy  r.  State,  94  Ind.  96;  S.  C,  48  Am.  Rep.  146;  Regina  v. 
Flattery,  13  Cox  C.  C.  388;  S.  C,  L.  R.  2  Q.  B.  D.  410;  Bex  v.  Case,  4  Cox 
C.  C.  220.  In  such  case,  there  is  in  the  wrongful  act  itself  all  the  force  which 
the  law  demands  as  an  element  of  the  crime:  Pomeroy  v.  State,  strpra.  Bat 
the  ignorance  and  innocence  of  the  victim  must  be  plainly  established:  Walter 
V.  People,  50  Barb.  144;  and  if  the  woman  consent  in  the  belief  that  an  illegal 
marriage  is  legal,  upon  the  fraudulent  assertion  of  the  pretended  husband, 
the  latter  will  not  be  guilty  of  rape:  State  v.  Murphy,  6  Ala.  765;  S.  C,  41 
Am.  Dec.  79;  Bloodworth  v.  State,  6  Baxt.  614.  The  criterion  is,  whether  or 
not  the  woman  consented,  not  to  something  else,  such  as  medical  treatment, 
but  to  the  act  of  coition.  A  consent  to  coition,  though  fraudulently  obtained, 
is,  notwithstanding  the  fraud,  a  consent,  with  the  presence  of  which  there 
can  be  no  rape:  State  v.  Bigge,  1  Houst  C.  C.  120;  Bloodworth  v.  State^  6 
Baxt.  614;  State  v.  Burgdarff,  53  Mo.  65;  Ckirh  v.  State,  30  Tex.  448;  KairT. 
Stale,  53  Ala.  453;  see  Bex  v.  WUliame,  8  Car.  &  P.  286;  Bex  v.  Jackmm, 
Rubs.  &  Ry.  487;  Begina  v.  Barrow,  L.  R.  1  C.  C.  156;  Commonwealth  v. 
Ftelds,  4  Leigh,  648;  Pomeroy  v.  State,  94  Ind.  96;  S.  C,  48  Am.  Rep.  146; 
Stephen  v.  State,  11  Ga.  225;  Pleasant  v.  State,  3  Ark.  360. 

Aequieecmce  qf  Married  Woman  under  Beli^  that  Dtfendant  is  her  Hws" 
band, —  It  is  maintained  by  many  authorities  that  where  a  woman  admits 
the  defendant  to  sexual  connection  under  the  belief  that  he  is  her  husband, 
the  act  does  not  amount  to  rape:  Bex  v.  Jackeon,  Russ.  &  Ry.  487;  Begina  v. 
Saunders,  8  Car.  &  P.  265;  Be^na  v.  WiWame,  Id.  286;  Be^pna  v.  Clarke^ 
Dears.  397;  S.  C,  29  Eng.  L.  &  Eq.  542;  Begina  v.  Barrow,  L.  R.  1  C.  a 
156;  Begina  v.  Fronds,  13  U.  C.  Q.  B.  116;  Bex  v.  Sweenie,  8  Cox  C.  C.  223; 
WyaU  V.  State,  2  Swan,  394;  Lewis  v.  State,  30  Ala.  54;  S.  C,  68  Am.  Deo. 
113;  State  v.  Brooks,  76  K.  C.  1.  The  contrary  has  been  held  in  People  v. 
Meteaff,  I  Wheel  C.  C.  378;  Anonymous,  Id.  381;  State  v.  Shepard,  7  Conn. 
54.    And  where  she  is  asleep  at  the  time,  and  therefore  gives  no  conaeat,  the 
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offsnae  may  be  rape:  Begha  ▼.  Younff,  14  Ck>x  C.  C.  1 14;  Segina  ▼.  Ma^fen, 
12  Id.  311.  Bat  eyen  when  she  sabmita  nnder  belief  that  the  man  is  her  hna- 
band,  the  aame  reasoning  may  apply  as  in  the  case  of  consent  obtained  by 
frand.  Where  the  woman  consents  to  medical  treatmenti  and  not  sexual 
connection,  the  offense  in  rape.  So  when  she  consents  to  marital  intercourse, 
and  not  to  illegitimate  sexual  intercourse,  such  acquiescence  should  hardly  be 
regarded  as  consent,  though  to  constitute  rape  the  defendant  must  have  in- 
tended, if  necessary,  to  consummate  his  crime  by  force,  or  at  least  by  deceiv- 
ing the  woman:  See  1  Wharton's  Crim.  L.,  sec  561;  Jiex  ▼.  Dee,  31  Alb.  L. 
J.  43. 

Uneonadoumieas  qf  Female. — ^Where  the  prisoner  gave  the  prosecutrix  liquor 
with  the  intention  of  exciting  her  and  then  having  sexual  connection  with 
her,  and  consummated  the  connection  while  she  waa  in  a  atate  of  insensibil- 
ity, the  act  was  rape:  Hegina  ▼.  CampUn,  1  Den.  C.  C.  89;  S.  C,  1  Car.  &  K. 
746.  And  where  the  prosecutrix  was  unconscious  from  intoxication,  though 
not  made  so  by  the  defendant,  he  was  guilty  of  rape:  CommomoeaUh'v,  Burbe, 
105  Mass.  376;  see  State  v.  StoyeU,  54  Mo.  24;  CommomoeaUh  v.  Baheman,  13 
Mass.  577;  Berpnay.  Fletcher,  8  Cox  C.  C.  131;  S.  C,  Bell  C.  C.  63,  71.  In 
Kcw  York  the  contrary  is  held,  though  the  decision  rests  upon  the  ground 
that  the  statute  makes  a  specific  offense  of  carnal  knowledge  of  an  intoxicated 
woman:  People  ▼.  Quin,  50  Barb.  128.  When  the  connection  is  had  with  a 
woman  while  she  is  under  the  influence  of  ether  or  chloroform,  a  question  of 
medical  jurisprudence  is  involved:  3  Wharton  &  Stille's  Med.  Jur.,  4th  ed., 
lec  597.  If  the  woman's  will  is  affected  by  the  anaesthetic  so  that  the  con- 
neetion  is  had  without  her  consent*  though  she  may  be  more  or  less  conscious, 
the  act  will  be  rape:  Id.  Where  the  woman  is  bona  fide  asleep,  it  may  now 
be  considered  aa  aettled  that  a  conviction  of  rape  may  be  had:  Rex  v.  May  ere, 
12  Cox  C.  C.  311;  ^«  v.  Xodfe,  27  L.  T.,  N.  S.,  661;  S.  C,  L.  R.  2  C.  C.  P. 
10;  Rex  v.  Yomg,  14  Cox  C.  C.  114;  Wharton's  Crim.  L.,  sec.  559.  But  **  in 
aU  cases  of  alleged  unoonaciousness,  "  aaya  Mr.  Wharton,  "we  ahould  keep 
m  mind  the  old  caution,  Non  omnee  domUuni  qui  dausoe  et  conmventee  Jiabeni 


Intent  to  Use  Force,  should  fraud  or  atupefaction  fail,  is  essential  to  the 
cffense:  Rex  v.  Case,  1  Den.  C.  C.  580;  Rex  v.  Lloyd,  7  Car.  &  P.  318;  Rex  v. 
Stanton,  1  Gar.  &  K.  415;  Rex  v.  Wright,  4  Post  t  Pin.  967;  McNair  v.  State^ 
63  Ala.  453;  DoiroDit  v.  ^iote,  29  Ark.  116;  J^rod^  v.  i^to^e,  32  Id.  704;  Tay 
kr  V.  State,  50  Ga.  79;  State  v.  Hagerman,  47  Iowa»  151;  CommonweaUh  v. 
UerrUi,  14  Gray,  415;  StaU  v.  Erkkeon,  45  Wis.  86;  Hull  v.  State,  22  Id.  580; 
and  see  caaes  cited  under  "  Praud, "  supra. 

Content  t^fter  Penetration  No  D^eme,— Consent  given  after  the  assault,  and 
before  penetration,  is  a  good  defense  to  the  charge  of  rape:  Regina  v.  Hallett, 
9  Cv.  &  P.  748;  but  after  the  offense  has  been  completed  by  penetration,  no 
submission  or  consent  of  the  woman  will  avail  the  defendant:  WkUtaherv. 
State,  50  Wis.  518;  Broum  v.  People,  36  Mich.  203;  Comnumwealth  v.  McDon- 
ald, 110  Mass.  406;  Regina  v.  Page,  2  Cox  C.  C.  133;  1  Wharton's  Crim.  L., 
sec  662  a;  2  Bishop's  Crim.  L.,  sec.  1 122.  And  consent  after  the  act  ia  com- 
pleted ia  a  fortiori  no  defense:  Id.  It  is  no  defense  that  the  woman  subee- 
qoently  agreed  to  receive  compensation  for  the  injury:  Stale  v.  Hamvnwnd,  11 
Ua  157.  And  where  there  was  evidence  tending  to  show  that  the  prosecu- 
trix consented  to  the  sexual  intercourse,  but  there  was  also  evidence  tendmg 
to  show  that  she  withdrew  such  consent  before  the  act  was  consummated, 
the  appellate  court  will  not  say  that  the  jury  was  not  warranted  in  finding 
that arape  had  been  committed:  StaU  v.  McCaffrey,  63  Iowa,  479. 
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Pbiob  Unchastitt  of  Wohaii  is  No  Defense. — ^The  fact  that  the  womaB 
was  a  common  prostitate,  or  the  defendant's  mistress,  is  no  defense,  and  the 
reputation  of  the  prosecatnz  for  nnchastity  is  no  justification  or  excose  ol 
the  offense,  thongh  evidence  of  this  character  is  admissible  to  impeach  hst 
testimony  as  to  the  want  of  consent:  1  Hale  P.  C.  629;  Archb.  P.  C,  by  Jerv., 
453;  Bex  v.  Barber,  3  Car.  &  P.  589;  Wilson  v.  State,  17  Tex.  App.  525;  /2^ 
giM  V.  People,  1  Hun,  307;  PraU,  19  Ohio  St  277;  PUaaamt  ▼.  State,  3  Ark. 
360;  PUaeatU  ▼.  Stale,  15  Id.  624;   Wright  ▼.  Slate,  4  Humph.  194. 

Impeachment  of  Prosecutrix  by  Pboof  of  Bad  CuABAcnoL — ^The  prkv 
unchaetity  or  evil  reputation  of  the  prosecutrix  is  no  defense  to  rape,  and  is 
immaterial,  provided  a  forcible  connection  without  consent  is  proved.  But 
such  evidence  is  material  upon  the  question  of  consent  as  tending  to  impeach 
her  evidence  that  the  connection  was  had  without  her  consent:  WUma  v. 
StcUe,  17  Tex.  App.  525;  Lawaon  v.  Slate,  Id.  292.  The  authorities  are,  how. 
ever,  not  agreed  upon  the  question  whether  or  not  specific  acts  of  sexual  con- 
nection with  others  than  the  defendant  can  be  given  in  evidence.  In  England, 
and  in  some  of  the  United  States,  it  is  maintained  that  the  prosecutrix  may 
be  asked  whether  she  has  had  prior  sexual  connection  with  other  persons  he- 
sides  tlie  defendant,  but  that  she  will  not  be  compelled  to  answer  the  ques- 
tion: liex  V.  Hodaon,  Russ.  &  Ry.  211;  afi&rmed  in  Rex  v.  ffolmee,  12  Cox  C.  C. 
137;  8.  O.,  L.  R.  1  C.  G.  334;  JRex  v.  Clarke,  2  Stark.  241;  Hex  v.  Clay,  5 
Cox  C.  C.  146;  PleaearU  v.  Stale,  15  Ark.  624;  People  v.  Benson,  6  Cal.  221; 
S.  C,  65  Am.  Dec.  506;  Wilaon  v.  Stale,  16  Ind.  392;  Comnumweulth  v.  JUa- 
gan^  105  Mass.  593;  Slate  v.  Wltite,  35  Mo.  500;  McCombe  v.  State,  8  Ohio  St. 
643;  McDermoU  v.  StaU,  13  Id.  332;  Dorsey  v.  State,  1  Tex.  App.  33;  seo 
Commonwealth  v.  Kendall,  113  Mass.  210.  In  other  states,  however,  the 
prosecuting  witness  will  be  compelled  to  answer  such  questions:  People  v. 
AU)oUt  19  Wend.  192;  Brennan  v.  People,  7  Hun,  171  (see,  however,  Peopb 
V.  Jackson,  3  Park.  Cr.  391;  Woode  v.  PeopU,  55  N.  Y.  515);  StaU  v.  Johnson, 
28  Vt.  512;  State  v.  Reed,  39  Id.  417;  StaU  v.  Murray,  63  N.  C.  31,  over- 
ruling State  V.  Jefferson,  6  Ired.  305;  Rogers  v.  PeopU,  34  Mich.  345.  The 
authorities  also  conflict  upon  the  question  whether  the  answer  of  the  pro«- 
ecutrix  to  this  inquiry  may  bo  contradicted  or  not,  some  holding  that  her 
answer  is  final:  Rex  v.  Holmes,  12  Cox  C.  C.  137;  S.  C,  L.  R.  1  C.  C.  334, 
overruling  RexY,  Robins,  2  Man.  &  Ry.  512;  Rex  v.  Cocbcrq/l,  11  Cox  C.  C. 
410;  People  v.  Jackson,  3  Park.  Cr.  391;  and  others  maintaining  that  such 
contradiction  is  allowable:  Brennan  r.  People,  7  Hun,  171;  Slrcuig  v.  People, 
24  Mich.  1;  see  1  Wharton's  Crim.  L.,  sec.  568.  Evidence  that  the  reputa- 
tion of  the  prosecutrix  for  chastity  is  bad  is  admissible,  as  tending  to  over^ 
cuine  her  to»limouy  as  to  want  of  consent:  Rex  v.  Hodgson,  Russ.  dt  Ry.  211; 
Rn  v.  Barker,  3  Car.  &  P.  589;  People  v.  Abbot,  19  Wend,  192;  IFoooCt  v.  Pto- 
pie,  55  N.  Y.  515;  Pleasant  v.  State,  15  Ark.  624;  Conimomoeallh  v.  Kendall, 
113  Mass.  210;  State  v.  Forsliner,  43  N.  H.  89;  StaU  v.  Knapp,  45  Id.  148;  State 
V.  Jefferson,  6  Ired.  305;  State  v.  Ifenry,  5  Jones,  65;  StaU  v.  Daniel,  87  N.  C 
507;  Camp  v.  State,  3  Ga.  417;  McComhs  v.  State,  8  Ohio  St.  643;  MeDrrmoU 
V.  State,  13  Id.  332;  PraU  v.  StaU,  19  Id.  277;  but  this  reputation  must  have 
been  borne  by  her  before  the  act,  and  not  acquired  afterwards:  State  v.  For^mer, 
43  N.  H.  89.  Evidence  of  this  character,  it  is  held  in  many  cases,  must  be  con- 
fined to  the  general  reputation  of  the  prosecutrix  for  unchastity,  and  will  not 
be  extended  so  as  to  include  evidence  of  specific  acts,  whether  sought  to  ba 
proved  by  the  prosecutrix  herself  or  by  others,  except  that  prior  acts  of  illicit 
mtercourse  wiih  the  accused  are  admissible  as  raising  an  inference  that  she 
consented  in  the  case  in  question:   Wilson  v.  State,  17  Tex.  App.  625;  Lawmm 
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T.  state.  Id.  292;  State  ▼.  DeWo(f,  8  Conn.  93;  8.  O..  20  Am.  Dee.  90;  Cam- 
mtmweaUhv,  Harrie,  131  Maa8..336;  ShartaerY.  State,  63  Md.  149;  S.  C,  02 
Am.  Rep.  601;  Beetette  ▼.  State,  101  Ind.  85.  Other  anthorities,  however, 
permit  evidenoe  of  specific  acts  of  unchastity  with  other  men:  See  cases 
mpra;  People  t.  Benean,  6  Cal.  221;  S.  C,  65  Am.  Dec.  606;  ShtrvrinY.  People, 
69  ni.  65;  Fvople  ▼.  Abbot,  19  Wend.  192;  Brennan  v.  People,  7  Hun,  171; 
Bogere  v.  People,  34  Mich.  346.  The  rule  that  only  evidence  of  the  general 
repntation  of  the  prosecntrix  for  nnchastity,  and  not  evidence  of  partienlar 
acta,  is  admisdble  to  impeach  her  testimony  on  an  indictment  for  rape,  even 
admitting  the  genend  sonndness  of  sach  rule,  should  not  be  applied  where 
the  prosecntrix  is  young,  inexperienced,  has  lived  a  secluded  life,  and  where 
her  proclivities  can  be  shown  only  by  pruof  of  specific  acts  of  lewdness:  Peo- 
fiU  V.  Benson,  6  GaL  221;  S.  C,  65  Am.  Dec.  506;  see  also  SMrum  v.  People, 
09  lU.  55.  Evidence  of  habitual  unchastity  with  men  promiscuously  is  ad- 
missible: Bex  V.  Martin,  6  Gar.  &  P.  562;  Woods  v.  Peopfe,  55  N.  Y.  616; 
HaU  V.  People,  47  Mich.  636;  but  see  BUdHe  v.  State,  58  Ind.  356. 

Evidence  of  prior  sexual  connection  of  the  prosecutrix  with  the  accused  is, 
however,  very  material  upon  the  question  of  consent,  and  may  be  proved  by  the 
prosecntrix  or  by  others:  Bex  v.  Marim,  6  Car.  &  P.  562;  Bex  v.  Clarbe,  4 
Stark.  N.  P.  241;  Bex  v.  Beardon,  4  Fost.  ft  Fin.  76;  State  v.  Cook,  22  N.  W. 
Rep.  675  (Iowa);  People  v.  Manahan,  32  GaL  68;  Pleasant  Vi  State,  15  Ark.  634; 
Surte  V.  Jefferson,  6  Ired.  305;  State  v.  Forskner,  43  N.  H.  89;  State  v.  Knapp, 
45  Id.  148;  People  v.  Abbot,  19  Wend.  192.  Declarations  of  the  prosecutrix  to 
thia  effect  are  admissible:  State  v.  Cooil',  22  N.  W.  Rep.  675  (Iowa).  It  is  also 
permissible  to  sliow  that  the  prosecutrix  was  a  woman  of  drunken  and  dissi- 
pated habits:  Brennan  v.  People,  7  Hun,  171.  And  evidence  that  the  prosecu- 
trix bad,  previous  to  the  alleged  rape,  given  birth  to  an  illegitimate  child  is 
competent  evidence  to  prove  general  reputation  for  chastity:  Wilson  v.  State, 
17  Tex.  App.  525.  But  evidence  of  the  bad  character  of  her  parents,  Siaie  v. 
Anderson,  19  Mo.  241,  or  the  declaration  of  her  husband,  are  not  admissible 
to  impeach  the  prosecutrix:  McOombs  v.  State,  8  Ohio  St.  643.  The  prosecu- 
tion may  rebut  the  evidence  of  the  bad  character  of  the  prosecutrix  for  chas- 
tity by  introducing  evidence  of  her  good  character  in  this  respect:  McCain  v. 
State,  57  Ga.  390;  People  v.  Tyler,  36  GaL  522;  Tttmey  v.  State,  8  Smed.  ft 
M.  104;  S.  G..  47  Am.  Dec.  74. 

EvTDENCK. — Corrofx)r€Uion  qf  Prosecutrix. — ^The  jury  should  be  cautioned 
against  convicting  on  the  testimony  of  the  prosecutrix  alone,  uncorroborated 
by  other  evidence,  direct  or  circumstantial:  People  v.  Benson,  6  Gal.  221; 
S.  C,  65  Am.  Dec.  506;  People  v.  Hamilton,  46  Id.  540;  People  v.  ArcUsga, 
51 IX  371.  Though  the  credibility  of  the  witness  is  for  the  jury:  Boddie  v. 
State,  52  Ala.  395;  Gazley  v.  State,  17  Tex.  App.  267;  undoubtedly  the  tes- 
timony of  the  prosecutrix  should  be  corroborated  by  the  circumstances  of  the 
caae  to  permit  a  conviction:  1  Hale  P.  G.  628,  631;  1  Hawk.,  c.  41,  sec  2; 
Rex  V.  Gammon,  5  Car.  &  P.  321;  Oazley  v.  Stale,  17  Tex.  App.  207.  In  Ke- 
Iraska  it  is  held  that  though  at  common  law,  where  the  accused  was  not  per- 
mitted to  testify  in  his  own  behalf,  the  testimony  of  the  prosectitrix  might 
be  taflScient  to  warrant  a  conviction  for  rape,  yet  under  the  statute  where 
the  socnsed  avails  himself  of  the  right  to  testify,  and  clearly  and  explicitly  de- 
nies the  commission  ot  the  offense,  there  must  be  testimony  corroborating  tliat 
of  the  proeecatrix,  to  authorize  a  conviction:  Oleson  v.  SUUe,  11  Neb.  270;  Pisl 
r.  State,  9  Id.  62;  MaUltews  v.  State,  27  K.  W.  Rep.  2^4  (Neb.).  In  Iowa, 
uder  the  statute,  there  can  Ite  no  conviction  on  the  testimony  of  the  prosecu- 
trix alone:  State  y.McLauglUinf^lawtk,  92.  Convictions  have,  however,  been 
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maiiitrfiMid,  though  haaed  vpon  the  sole  testiin<Hiy  of  a  ohild:  State  t. 
29  Conn.  889;  and  upon  that  of  a  woman  who  was  mider  the  inflaeneeol  eliiar 
at  the  time  of  the  act:  3  Wharton  &  Stille's  Med.  Jar.,  seos.  2iS,  G96,  597; 
but  the  failure  to  produce  corroborative  evidence  when  possible  to  do  so  wiB 
seriously  weaken  the  strength  of  the  prosecution's  case:  Barueif  r.  People^  21 
HI.  160;  and  the  credibility  of  the  testimony  of  the  proeecntriz:  Chmleif  ▼• 
State,  17  Tex.  App.  267.  Though  the  person  outraged  swears  that  the  criae 
of  rape  was  actually  committed  by  the  prisoner,  yet  where  an  attempt  is 
made  to  impeach  her  testimony,  and  her  age  and  the  drcnmstances  sozroond- 
ing  the  criminal  act  render  her  testimony  on  this  subject  doubtful,  the  jury 
may  disregard  it,  and  find  the  accused  guilty  of  an  assault  with  intent  to  rmp^ 
where  the  evidence  proves  such  assault  beyond  doubt:  •Tones  v.  State,  68  O^ 
760;  and  a  conviction  of  rape  on  a  child  nine  years  old  was  set  aside  wfaers 
the  child's  testimony  was  unsupported  except  by  the  fact  that  she  had  wha4 
might  have  been  gonorrhea,  but  which,  on  the  other  hand,  mi^t  have  been 
only  vaginitis,  where  the  child's  accusation  was  not  made  for  many  day^ 
and  then  was  obtained  under  threats,  and  where  other  improbabilities 
existed:  OcuUey  v.  State,  17  Tex.  App.  267. 

Corroborating  and  RebnOting  Evidence. — ^The  fact  that  soon  after  tfao  coouni^ 
sion  of  the  act  the  prosecutrix  discovered  the  offense  and  made  search  for  the 
offender,  that  the  prisoner  fled,  that  the  person  of  the  proseeutrix  showsd 
signs  of  violence,  that  she  made  outcry  and  resistance — ^these  facts,  and  sixnifar 
circumstances  capable  of  proof  by  other  testimony  and  evidence  than  that  «f 
the  prosecutrix,  should  be  produced  in  evidence  if  possible,  and  tend  to  cor- 
roborate the  testimony  of  the  prosecutrix:  CJumbere  v.  People,  105  IIL  401^ 
Egler  v.  State,  71  Ind.  49;  People  v.  Brown,  53  Mich.  531;  Laufson  v.  Staie,  17 
Tex.  App.  292.  Such  facts  as  these  may  be  proved  sa  original  evidenose 
Laioaon  v.  State,  supra.  It  is  proper  to  show  by  the  mother  of  the  proseontris 
that  two  days  after  the  commission  of  the  offense  her  daughter's  appeacaoee 
and  behavior  were  such  that  she  insisted  on  knowing  what  the  matter  wa% 
and  the  daughter  told  her:  People  v.  Broum,  53  Mich.  531.  A  man  wIm^ 
while  standing  in  loco  parentis  to  two  girls  aged  thirteen  and  fifteen  xeepectively, 
orders  them  to  sleep  with  him,  and  then  has  connection  with  them,  may  be 
found  guilty  of  rape.  Former  threats  tending  to  show  the  fear  in  which  the 
girls  stood  of  him  are  properly  to  be  considered  as  bearing  on  the  case,  and 
on  the  question  of  the  force  used  to  overcome  their  wills:  Sharp  v.  State,  IS 
Tex.  171. 

On  the  other  hand,  if  the  prosecutrix  be  a  woman  of  ill  repute  (see  empra^^ 
if  she  concealed  the  injury  for  a  considerable  time  after  she  had  an  opportunity 
to  complain,  if  she  made  no  outcry  though  she  knew  that  aid  was  at  hand,  if 
there  was  no  indication  of  violence  about  her  person — such  circumstanoee  are 
evidence  tending  strongly  to  discredit  her  testimony  as  to  absence  of  consent: 
People  V.  Benson,  6  CaL  221;  S.  0.,  65  Am.  Dec  506,  note  609;  Lawsom  v.  State, 
17  Tex.  App.  292;  Austine  v.  People,  110  111.  248;  4  Bla.  Com.  213.  If,  however; 
a  woman  when  raped  is  psralyzed  by  fear,  she  will  not  be  expected  to  make  re- 
sistance or  outcry,  and  if  the  superiority  of  the  defendant's  strength  over  hen 
is  very  great,  she  might  not  be  able  to  make  effectual  resistance.  And  if  the 
parties  are  so  remote  from  human  help  that  an  outcry  would  prove  unavailing 
none  need  be  made,  as  the  law  does  not  require  the  doing  of  impossible  or 
useless  acts:  Austine  v.  People,  110  HL  248.  So  a  girl  of  thirteen,  alone  in  a 
house  with  a  man  who  forcibly  haa  connection  with  her,  may  be  the  victim  of  a 
rape,  although  her  struggles  to  resist  might  have  been  greater  than  they  wen^ 
ahe  being  convinced  that  resistance  was  useless:  People  v.  Clemom,  37  Hii% 
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680,  584.  Where,  however,  ike  defendant  haa  attempted  to  discredit  the 
iMtinumy  of  the  proeecatrix  by  ahowing  that  she  had  concealed  the  oocnrrence 
for  more  than  a  year,  and  assigned  as  a  reason  therefor  her  fear  of  the  defend- 
int,  eyidenoe  by  the  prosecntion  that  the  prosecuting  witness  was  deaf  and 
dumb,  and  that  such  persons  have  a  sense  of  inferiority  to  other  people,  and 
as  a  class  are  easily  intimidated,  and  that  they  are  credulous  and  submissive, 
•nd  that  such  was  the  character  of  the  prosecuting  witness,  is  inadmissible: 
8kUe  V.  De  Wo(f,  8  Ck>nn.  93;  S.  C,  20  Am.  Dec.  90.  A  conviction  of  rape 
by  a  father  upon  his  daughter  eighteen  years  of  age  was  set  aside,  where  the 
girl  made  no  outcry  nor  complaint  for  several  days,  where  there  was  evidence 
of  ill  feeling  sufficient  to  make  plausible  the  defense  that  her  story  was  false, 
and  where  testimony  was  erroneously  ailmitted  to  show  that  five  days  after 
the  rape  charged  the  ground  bore  marks  of  a  struggle:  Lawson  v.  StaUj  17 
Tex.  App.  292.  An  instruction  that  there  is  a  presumption  against  the  prose- 
cutrix if  she  failed  to  resist  or  cry  out,  "unless  there  was  good  excuse,"  is 
bad  in  not  stating  what  in  law,  in  tlie  particular  instance,  constituted  a 
"legal  excuse,**  leaving  the  jury  to  find  if  the  facts  constituting  such  excuse 
were  proved:  Austine  v.  People,  110  111.  248.  In  State  v.  Bbtnt,  59  Iowa,  4GS, 
tt  was  held  not  to  be  ground  for  setting  aside  the  verdict  that  the  district 
attorney  pointed  out  the  defendant  before  the  prosecutrix  recognized  him. 

AoMLSsiBiLirT  OT  STATEMENTS  OF  PROSECUTRIX. — Upon  the  trial,  it  is  Com- 
petent to  prove,  for  the  purpose  of  corroborating  the  testimony  of  prose- 
cutrix, that  soon  after  the  commission  of  the  offense  she  made  complaint  of 
the  injury  done  her:  Rex  v.  Brcaier,  1  East  P.  C.  444;  HejB  v.  Clarke,  2  Stark. 
241;  Rex  v.  OtOtridge,  9  Car.  A  P.  471;  Rex  v.  Megnon,  Id.  420;  Rex  v. 
Wa&er,  2  Moo.  k  R.  212;  Rex  v.  Osfiome,  Car.  &  M.  622;  Rex  v.  Mercer,  6 
Jur.  243;  Rex  v.  Wood,  14  Cox  C.  C.  4G;  PliUlrpii  v.  State,  9  Humph.  246; 
S.  C,  49  Am.  Dec.  709;  Jofinson  v.  Stale,  17  Ohio,  593;  LoMghUn  v.  Stale,  18 
Id.  99;  S.  C,  51  Am.  Dec.  444;  Bui-t  v.  SUUe,  23  Ohio  St.  394;  State  v.  De 
W(i/,  8  Conn.  935;  S.  C,  20  Am.  Dec.  90;  Gnffin  v.  State,  70  Ala.  29;  Laty 
V.  StaU,  4o  Id.  80;  Nugetd  v.  StaU,  18  Id.  521;  People  v.  demons,  37  Hun, 
5S6;  People  v.  MeOee,  1  Denio,  19;  Bacdo  v.  People,  41  N.  Y.  203;  People  v. 
Crwcher,  2  Wheel.  C.  C.  42;  Steplien  v.  State,  W  Ca.  225;  McMaUi  v.  State, 
55  Id.  303;  State  v.  Jom$,  01  Mo.  232;  Ole^ton  v.  StaU,  U  Neb.  276;  State  v. 
S'tlfM^  47  Vt.  82;  Hogan  v.  State,  46  Miss.  274.  Tlie  evidence  luust,  bow- 
ever,  Ije  confined  to  the  fact  of  her  having  mode  the  complaint.  The  par- 
ticulars of  the  complaint  are  not  ailmissible.  The  mere  fact  that  she  stated 
the  particulars  of  the  offense,  and  the  name  of  the  ravishcr,  is  admissible,  but 
what  she  said  in  these  respects  is  incompetent:  Id. ;  People  v.  demons,  37 
Qno,  586;  Oriffin  v.  StaUe,  76  Ala.  29;  Lawaon  v.  State,  17  Tex.  App.  292; 
StrtU  V.  /vhu,  36  N.  J.  L.  233;  State  v.  Ktiajfp,  45  N.  U.  148;  StaU  v.  Jones, 
61  Ma  232;  P^erUng  v.  State,  40  Tex.  480;  SUU^  v.  Oruso,  28  La.  Ann.  952; 
except  that  in  rebuttal  the  state  may  prove  the  particulars  of  the  complaint 
when  it  is  necessary  to  do  so  to  support  the  veracity,  and  establish  the  accu- 
racy of  the  testinumy  of  the  jirosecutrix  wlien  attacked:  Latoson  v.  State,  17 
Tex.  App.  292;  Oriffin  v.  State,  76  Ala.  29;  PLeasant  v.  StaU,  15  Ark.  024. 

Where  the  defendant  has  cross-examined  the  prosecutrix  as  to  the  com- 
^l^t  or  statement  made  by  her,  with  a  view  to  impeach  her,  and  has 
sxsmined  some  of  the  persons  who  were  [iresent  at  the  time  the  comphiint 
was  made,  it  is  permissible  for  the  prosecutrix,  for  the  purpose  of  sustaiuing 
ber  testimony,  to  examine  other  persons  who  were  present  at  the  same  time: 
Qfifn  V.  State,  76  Ala.  29.  And  under  similar  circumstances  the  prosecution 
WIS  allowed  to  show  that  alter  the  event  she  gave  a  similar  account  to  that 
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Ind.  267;  TiUwm  v.  State,  29  Kan.  452;  State  v.  Hammond,  77  Ma  157;  Com- 
monwealth V.  SuUivan,  6  Gray,  477;  Cornelius  v.  Stale,  13  Tez.  App.  349.  TIm 
court  will  infer  the  femininity  of  the  person  raped  withoat  a  specific  aver> 
meat  of  that  fact:  Stale  v.  Farmer,  4  Ired.  224;  State  v.  Hussey,  7  Iowa,  409; 
Taylor  v.  Commonwealth,  20  Gratt.  825.  The  use  of  the  pronoun  "  her  **  soffi- 
cieutly  indicates  the  fact.  And  it  is  immaterial  that  she  is  called  *'  Francis  " 
in  the  indictment,  if  it  clearly  appears  that  she  was  a  woman,  and  that  she 
was  often  called  "  Francis  '*  instead  of  "  Frances: "  Stale  v,  Hammoni^  77  Bio. 
157.  The  word  "female"  in  an  indictment  is  equivalent  to  the  wocd 
"woman:"  Qibmm  v.  State,  17  Tez.  App.  574.  The  indictment  need  not 
aver  that  the  woman  was  not  the  wife  of  the  defendant:  CommonweaUk  ▼. 
Scannal,  11  Cnsh.  547;  ConvmomoeaUh  v.  Fogtrty,  8  Gray,  489;  S.  C,  69  Am. 
Dec.  264;  Peopfe  v.  BOrada,  53  Gal.  600.  In  Ohio,  however,  where  the  statats 
provides  a  severer  penalty  for  the  crime  when  committed  upon  a  dan^tsr 
orsister  than  in  other  cases,  it  is  held  that  an  indictment  in  an  ordinaiy  CMe 
of  rape  must  aver  that  the  woman  was  not  the  daughter  or  sistar  ol  tiie 
accused:  Howard  v.  State,  11  Ohio  St  328. 

7*100  Dtfendants  may  be  Joined  cu  Prindpala  in  an  indictment  far  rape:  Rex 
V.  Burgees,  I  Russell  on  Crimes,  687;  Strang  v.  People,  24  Mich.  1;  see  Bex 
V.  Crisham,  1  Car.  &  M.  187;  Kessler  v.  CommonioeaUh,  12  Bush,  18.  And  an 
indictment  was  sustained  which  in  one  count  charged  one  defendant  as  prin- 
cipal in  the  first  degree,  and  the  other  as  accessary,  and  in  the  second  count 
charged  the  latter  as  principal  in  the  first  degree,  and  the  former  as  acceesaxyz 
Bex  V.  Orc^,  7  Car.  &  P.  164;  see  Folke's  Case,  1  Moody  C.  C.  354. 

Carnal  Knowlsdob  of  Younq  Chiij>rsn. — ^When  the  child  upon  whom 
the  offense  is  committed  is  of  such  tender  years  as  to  be  unconscioos  of  the 
nature  of  the  act,  her  consent  is  no  consent,  she  being  considered  incapable 
of  consenting,  and  the  offense  is  rape  at  conmion  law:  Supra,  "  Consent."  ^y 
statutes,  however,  in  England  and  the  United  States  generally,  the  age  under 
which  children  are  incapable  of  consenting  is  fixed  usually  at  either  ten  or 
twelve  years,  and  the  consent  of  such  children  is  no  defense  to  the  crime: 
FheU  V.  State,  25  Wis.  364;  Commonwealth  v.  Bennett,  2  Va.  Cas.  235;  Law- 
rence V.  CommonweaUh,  30  Gratt  845;  Stephen  v.  State,  1 1  Ga.  225;  State  v. 
Tilman,  30  La.  Ann.,  pt  ii.,  1249;  Clioer  v.  State,  45  N.  J.  L.  46;  Territory  v. 
Potter,  1  Ariz.  421;  State  v.  McCcffrey,  63  Iowa»  479.  Mistake  ae  to  the 
girl's  age  is  no  defense:  Lawrence  v.  CommomoealUi,  supra. 

The  indictment  under  these  statutes  must,  as  we  have  seen,  specify  the 
age  of  the  child:  Vide  supra.  The  indictment  need  not,  however,  ooatain  the 
expressions  "by  force  "and  "against  the  will,"  etc,  as  force  and  lack  ol 
consent  are  not  necessary  ingredients  of  the  statutory  offense:  State  v.  Black, 
63  Me.  210;  MeComas  v.  State,  11  Mo.  116;  StaU  v.  Jaeger,  66  Id.  173;  Pao- 
ple  V.  Mills,  17  Cal.  276.  The  indictment  need  not  use  the  word  "rape:* 
StaU  V.  Hart,  33  Kan.  218.  The  "  carnal  knowledge  "  in  the  case  of  young 
children,  under  the  statute,  is  construed  in  the  same  sense  as  in  refereaoe  te 
rape,  the  slightest  penetration  being  sufficient:  Bexy.  Lines,  1  Oar*  &  SL  393; 
Brauer  v.  StaU,  25  Wis.  413. 

lu  a  prosecution  for  rape  committed  upon  a  female  child  under  the  a^  of 
twelve  years,  where  the  prosecuting  witness  testified  on  her  examinatioii  be- 
fore a  justice  that  the  crime  was  committed  in  a  certain  field,  but  on  the  trial 
of  the  cause  in  the  circuit  court  testified  that  it  occurred  in  the  defendant  • 
barn,  it  is  error  to  reject  evidence  tending  to  show  the  motives  inducing  the 
change  of  the  locus  of  the  crime:  BessetU  v.  State,  101  Ind.  36. 
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Trx  PKurciPAL  OABB  18  COKD  to  tho  point  that  then  i«  no  such  crimo 
to  the  law  of  Ohio  at  an  asianlt  with  intent  to  camaUy  know  and 
a  child  under  ten  yean  of  age  with  her  eonsent:  O'Meara  t.  8taU,  17 
Ohio  St.  5ia  In  Fmeit  ▼.  SttUe^  25  Wis.  369,  the  indictment  was  for  an  as- 
Hslt  with  intent  to  "carnally  know  and  nvish  by  force  and  against  her 
viB,**  wliioh  distingiiiahed  the  case  from  the  principal  case.  The  principal 
ease  ta  also  cited  to  the  effect  that  Bnglish  statates  npon  the  subject  of  par- 
age not  in  fone  in  Gbaoi  Kmojpp  ▼.  Thoma»^  89  Ohio  St.  880w 
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lOBDSH  OV  PROOT,  IN  AunOV  BT  IinX>B8EE  OT  KlOOTUBLI  NOTI  AOAOIR 

MAKXRy  who  pleads  that  then  was  no  consideration  for  the  note,  and 
that  the  payee  fraadnlently  transferred  it^  and  that  the  plaintiff  had 
knowledge  of  the  frand  when  he  took  the  note,  and  who  proves  the  want 
«f  ocoaidention  and  the  frandnlency  of  the  transfer  as  against  himself,  is 
apon  tho  plaintiff  to  show  that  he  received  the  note  beforo  due  for  a  valu- 
able consideration,  whereapon  the  bnrden  shifts  back  to  the  defendant 
to  show  the  plaintiff's  knowledge  of  the  want  of  consideration  and  fraud; 
and  it  is  not  incumbent  upon  the  plaintiff  to  prove  his  ignorance  of  these 
facts.  In  order  to  entitle  him  to  recover. 

hmamEE  must  Phovs  that  Hx  Rbcxivkd  Nots  ur  Usual  Coubsx  ov 
BvmnBi^  as  well  as  for  value,  and  bef on  due,  after  the  defendant  has 
proved  that  it  was  fraudulently  diverted  or  fraudulently  put  in  drcula- 
tioQ  by  the  plaintiff's  indorser,  semble, 

hnoBSKE  OF  Mkboantils  Papbb  IB  Pbxsuiixd  to  bs  Boka  Fidb  Holdeb, 
and  entitled  to  the  payment  thereof. 

Action  upon  a  negotiable  promissory  note,  by  Davis,  the 
indorsee  of  the  payee,  Woolsey,  against  the  makers,  Bartlett 
and  St  John.  The  defendants  answered  that  the  note  was 
given  for  a  mower  and  reaper,  which  they  procured  from 
Woolsey,  who  agreed  that  the  defendants  might  take  the  ma- 
chine on  trial,  and  if  they  did  not  like  the  machine,  or  did  not 
find  it  good,  they  might  return  it  to  him,  and  he  would  give 
op  the  note;  that  they  were  not  satisfied  with  the  machine, 
and  did  not  find  it  a  good  one,  and  they  returned  it  to  Woolsey 
while  he  still  held  the  note,  and  demanded  it  from  him,  but 
be  refused  to  deliver  it  according  to  his  agreement.  Fraud 
on  the  part  of  Woolsey  was  also  alleged,  consisting  in  false 
representations  as  to  the  qualities  of  the  machine.  And  it  was 
eharged  that  the  plaintiff  was  aware  of  all  these  facts  at  the 
lime  he  took  the  note.  The  court  charged  the  jury  that  if  they 
kfond  that  the  transfer  of  the  note  by  the  payee  to  the  plaintiff 
was,  as  between  said  payee  and  the  defendants,  fi*audulent,  the 
kirden  of  proving  that  the  plaintiff  acquired  it  in  good  faith, 
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for  a  valuable  consideration,  and  without  any  knowledge  of 
the  fraud,  was  on  the  plaintiff;  and  that  if  he  failed  to  make 
such  proof,  and  it  did  not  appear  from  all  the  evidence  in  the 
case,  the  defendants  would  be  entitled  to  a  verdict.  To  this 
charge  the  plaintiff  excepted,  and  verdict  and  judgment  being 
for  the  defendants,  filed  a  petition  in  error. 

L,  S.  and  J.  T.  Beecher^  and  /.  (?.  BigeloWj  for  the  plaintiff  in 
error. 

A.  W.  Hendryj  for  the  defendants  in  error. 

By  Court,  Sutlipf,  C.  J.  There  is  presented  by  the  record 
in  this  case  but  a  single  question  for  our  consideration:  Upon 
which  party  was  the  burden  of  proof,  under  the  issue  made  by 
the  pleadings? 

It  is  here  to  be  observed  that  the  pleadings  in  the  case,  the 
petition  and  answer,  were  filed  previous  to  the  amendment  of 
April  8,  1857,  and  under  the  original  provisions  of  section  84 
of  the  code,  which  provided  that  "  the  only  pleadings  allowed 
are  the  petition  by  the  plaintiff,  the  answer  or  demurrer  by  the 
defendant,  the  demurrer  or  reply  by  the  plaintiff; "  and  of  sec- 
lion  101,  that  ^^  there  shall  be  no  reply,  except  upon  the  alle- 
gation of  a  counter-claim  or  set-off  in  the  answer ; "  and  of  section 
127,  that  "  every  material  allegation  of  the  petition  not  contro* 
verted  by  the  answer,  and  every  material  allegation  of  new 
matter  in  the  answer  constituting  a  counter-claim  or  set-off, 
not  controverted  by  the  reply,  shall,  for  the  purposes  of  the 
action,  be  taken  as  true;  but  the  allegations  of  new  matter  in 
the  answer  not  relating  to  a  counter-claim  or  setoff,  or  of  new 
matter  in  the  reply,  shall  be  deemed  to  be  controverted  by  the 
adverse  party,  as  -upon  a  direct  denial,"  etc. 

The  allegations  of  the  petition,  that  the  defendants  made 
and  delivered  their  negotiable  promissory  note  to  Woolsey, 
and  that  Woolsey,  before  it  fell  due,  for  a  valuable  considera- 
tion, indorsed  and  delivered  it  to  the  plaintiff,  is  not  denied  in 
the  answer.  The  plaintiff's  right  to  recover  i^,  however,  sought 
to  be  barred  by  the  allegation  of  new  matter  in  the  answer, 
constituting  a  defense.  But  as  we  have  seen,  by  the  provis- 
ions of  the  code  then  in  force,  this  matter  in  bar,  so  set  up  in 
the  answer,  is  to  be  regarded  as  traversed  by  the  plaintiff.  It 
was  therefore  incumbent  upon  the  defendants  to  prove  the 
matter  so  pleaded  in  bar,  in  order  to  entitle  them  to  the  bene- 
fit of  it.  Thus  far,  it  is  apprehended,  there  can  be  no  two 
opinions  entertained  by  counsel  of  the  respective  parties. 
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But  it  is  insisted  by  counsel  of  the  defendants  that,  although 
it  is  true  that  the  burden  of  proof,  under  the  pleadings,  was 
upon  the  defendants,  and  that  it  was  incumbent  upon  them 
to  show  the  truth  of  the  matter  alleged  and  relied  upon  to  bar 
the  plaintiff's  right  of  action,  yet  it  is  said  that  the  bill  of 
exceptions  shows  that  if  the  defendants  made  such  proof  as 
showed  a  defense  against  the  note  in  the  hands  of  Woolsey, 
that  then  the  burden  of  proof  was  thereby  shifted  from  the 
defendants  upon  the  plaintiff.  And  the  defendants  rely  upon 
both  principle  and  authority  to  support  this  proposition. 

In  the  first  place,  then,  how  stands  the  case  upon  principle? 
We  have  seen  that  the  facts  constituting  the  cause  of  action 
stated  in  the  petition  were  not  denied  by  the  answer;  but  the 
defendants  relied  upon  two  substantive  facts  stated  in  the  an- 
swer as  a  defense:  1.  That  the  note  was  without  consideration 
in  the  hands  of  Woolsey,  the  payee;  and  2.  That  the  plaintiff, 
at  the  time  he  purchased  and  received  the  note,  had  notice  of 
the  fact;  and  both  these  facts  so  alleged  in  the  answer  are,  in 
law,  traversed  by  the  plaintiff.  It  is  admitted  that  when  the 
ease  was  thus  set  down  for  trial  upon  the  single  issue  made 
by  the  denial  of  the  truth  of  these  averments  set  up  in  the  an- 
swer as  a  bar,  it  was  incumbent  upon  the  defendants  to  prove 
the  matter  so  alleged,  in  order  to  constitute  a  bar  to  the  plain- 
tiff's right  of  action;  and  neither  one  of  the  facts  constituting 
a  defense,  and  both  being  denied,  it  was  incumbent  upon  the 
defendants  to  prove  both  facts  so  averred.  It  is  also  shown  by 
the  record  that,  under  the  charge  of  the  court,  evidence  was 
required  to  be  given  by  the  defendants  to  prove  only  one  of 
the  facts  so  averred  in  the  answer,  to  wit,  the  fact  that  the 
note  in  the  hand  of  Woolsey  was  without  consideration. 

But  it  is  said  by  the  defendants  that  the  proof  of  the  failure 
of  the  consideration  of  the  note  while  in  the  hands  of  Woolsey, 
the  payee,  raises  a  presumption  of  the  knowledge  of  that  fact 
on  the  part  of  the  plaintiff.  It  is  difficult  to  perceive  how  this 
presumption  can  be  made  to  appear.  It  stands  admitted  on 
the  record  that  the  plaintiff  purchased  the  note  for  a  valuable 
consideration;  and  as  all  men  are  presumed  to  know  the  law, 
the  plaintiff  must  be  presumed  to  know  that  if  the  note  in  the 
hands  of  Woolsey  was  without  consideration,  it  was  not  col- 
lectible, but  worthless.  How,  then,  when  the  admission  is 
that  the  plaintiff  bought  and  paid  for  the  note,  can  it  be  said, 
in  the  absence  of  any  proof,  and  contrary  to  his  denial,  that 
the  plaintiff  so  buying  and  paying  for  the  note  knew  it  to  be 
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worthlessf  Such  a  coDclosion  is  by  no  means  inferable  from 
those  facts.  Nor  is  it  possible  to  gain  such  a  deduction,  as  the 
presumption  of  knowledge  by  the  plaintiff  from  the  fact  of  the 
-existence  of  the  want  of  consideration  for  the  note.  It  is  not 
pretended  that  the  evidence  at  all  connects  the  plaintiff  with 
the  transactions  between  Woolsey  and  the  defendants,  in  rela- 
tion to  which  the  note  was  executed  to  Woolsey.  The  answer 
only  avers  that  the  plaintiff  purchased  the  note  with  knowledge 
of  its  want  of  consideration;  and  there  is  shown  by  the  record 
no  avenue  of  such  knowledge  to  the  plaintiff  from  which  it  can 
be  presumed.  On  the  contrary,  even  if  it  be  conceded  that 
the  proof  clearly  showed  the  fact  of  want  of  consideration  for 
the  note,  while  so  held  by  Woolsey,  the  record  shows  the  cause 
of  action  to  have  been  a  promissory  note,  indorsed  to  the  plain- 
tiff, which  of  itself  implies  a  consideration;  and  that  the  same 
was  a  negotiable  note,  which  not  only  imports  value,  but  a 
willingness  on  the  part  of  the  maker  that  any  third  person  may 
purchase  it,  and  a  promise  to  pay  to  such  third  person.  There 
is  nothing,  therefore,  in  the  record  to  show  any  circumstances 
cautioning  the  plaintiff  against  making  a  purchase  of  the  note, 
or  intimating  to  him  any  defect  or  defense  which  the  makers 
oould  avail  themselves  of  It  is  not  such  a  case  as  that  of  an 
erased,  interlined,  or  altered  instrument,  of  which  defect  the 
purchaser  may  be  presumed  to  have  had  notice  by  actual 
view. 

I  am  therefore  unable  to  perceive  that  upon  principle  it 
can  possibly  be  claimed  that  the  denial  of  knowledge  on  the 
part  of  the  plaintiff  is  overcome,  not  by  proving  his  knowl- 
edge, but  by  proving  the  existence  of  the  fact  of  failure  of 
consideration,  which  he'so  denied  knowing,  at  the  time  of  his 
buying  and  paying  for  the  note.  By  no  logical  reasoning  upon 
the  facts  presented  by  the  record  can  such  presumption  of 
knowledge  on  the  part  of  the  plaintiff  arise.  The  conclusion 
is  certainly  illogical.  The  burden  of  proof  would  then,  upon 
principle,  appear  to  remain  upon  the  defendants  as  to  this  as 
well  as  the  other  fact,  which  together  constitute  the  defense 
set  up  in  the  answer. 

Let  us  now  recur  to  the  authorities  relied  upon  to  show  that 
the  burden  of  proving  that  the  transfer  of  the  note  by  the 
payee  (if  fraudulent  in  his  hands)  to  the  plaintiff  was  in 
good  faith  and  for  a  valuable  consideration,  and  without  any 
knowledge  of  fraud  or  want  of  consideration,  was  on  the  plain« 
tiff. 
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The  caae  of  McKesaon  v.  Stanberry^  3  Ohio  St.  156,  is  doubt- 
kes  the  case  most  relied  upon  by  the  defendants.  The  facts 
in  that  case,  as  found  in  the  verdict,  were  that  the  note  on 
which  suit  was  brought  by  the  second  indorsee  was  negotia* 
ble,  and  received  by  him  from  the  first  indorsee  after  due,  but 
without  notice  of  the  want  of  consideration,  and  for  a  valuable 
consideration;  but  that  there  was  no  evidence  that  the  first 
indorsee  received  the  note  from  the  payee  before  due,  or  that 
he  gave  a  valuable  consideration  therefor;  but  that  the  con- 
sideration for  the  note,  as  between  the  defendant,  the  maker, 
and  the  payee,  had  utterly  failed,  and  that  the  payee  had 
agreed  to  surrender  the  note  to  the  maker.  It  thus  appeared 
that  the  plaintiff,  the  second  indorsee,  had  taken  the  paper 
dishonored  overdue,  and  he  could  only  avoid  the  defense 
which  the  defendant,  the  maker  of  the  note,  had  as  against 
the  payee  by  deriving  title  from  the  payee,  by  the  first  in- 
dorsee, before  due,  without  notice  and  for  valuable  considera- 
tion. The  record  showed  that  the  plaintiff  had  [not]  proved 
such  title  on  the  part  of  the  first  indorsee,  and  tliis  court  very 
properly  held  that  the  judgment  should  be  in  favor  of  the  de- 
fendant. The  judgment  in  that  case  was,  therefore,  unques- 
ticnably  correct.  The  judge,  in  pronouncing  the  opinion  of 
the  court,  says:  *'  Whatever  the  rule  may  be  in  a  case  where 
no  fraud  is  shown  to  have  been  perpetrated  by  the  original 
holder  in  transferring  the  note,  in  a  case  like  this,  where  it  is 
shown  that  the  transaction  on  the  part  of  the  original  holder 
was  a  positive  fraud,  we  think  it  lies  on  the  party  claiming 
under  such  transaction  to  show  that  he  acted  honestly,  with- 
out a  knowledge  of  the  fraud."  And  the  judge  refers  to  the 
case  of  Munroe  v.  Cooper,  5  Pick.  412,  as  particularly  in  point 
to  sustain  this  view.  If  to  show  that  he  purchased  the  nego- 
tiable paper,  in  the  usual  course  of  trade,  before  due,  and  for 
a  valuable  consideration,  in  such  a  case,  be  understood  by  the 
judge  a  fair  prima  facie  showing  that  he  acted  honestly  and 
without  a  knowledge  of  the  fraud,  the  correctness  of  the  re- 
mark must  be  admitted;  but  if  the  remark  is  to  be  understood 
as  meaning  more,  it  must  be  regarded,  I  think,  at  variance 
both  with  authority  and  correct  reasoning. 

The  case  of  Munroe  v.  Cooper,  5  Pick.  412,  is  also  relied 
upon  by  the  defendants  in  this  case  as  an  authority.  That 
was  an  action  by  the  indorsee  upon  a  negotiable  note  against 
the  members  of  a  partnership  company,  by  whom  the  note 
purported  to  be  made.    Two  of  the  three  partners  appeared 
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and  pleaded  the  general  issue,  and  on  the  trial,  offered  to 
prove  that  the  note  was  made  by  the  other  partner,  who  had 
made  default  in  the  case,  for  his  own  benefit,  and  not  for  the 
benefit  or  on  account  of  the  company,  or  with  the  knowledge 
of  the  other  partners;  but  as  the  defendants  did  not  ofifer  to 
prove  also  that  the  note  was  due  when  indorsed  to  the  plain- 
tiff, or  that  he  had  knowledge  of  the  facts,  the  judge,  on  the 
trial  of  the  case,  was  of  the  opinion  that  the  facts  so  proposed 
to  be  proved  did  not  amount  to  a  defense,  and  excluded  the 
proof.  The  supreme  court,  in  revising  this  opinion,  by  Wilde, 
J.,  held  that  the  defendants  had  the  right  to  prove,  if  they 
could,  that  fraud  was  practiced  in  the  inception  of  the  note,  or 
that  it  was  fraudulently  put  in  circulation.  And  the  judge 
adds:  "This  fact  being  established,  will  throw  upon  the  plain- 
tiff the  burden  of  proof  to  show  that  he  came  by  the  posses- 
sion of  the  note  fairly  and  without  any  knowledge  of  the 
fraud."  There  can  be  no  doubt  that  the  judgment  of  the  su- 
premo court,  in  this  case  also,  was  strictly  correct;  and  if  by 
burden  of  proof  to  show  possession  of  the  note  fairly  and 
without  knowledge  of  the  fraud  be  only  meant  that  upon  de- 
fendants proving  the  note  to  have  been  fraudulently  executed 
and  put  in  circulation,  that  it  was  incumbent  upon  the  plain- 
tiff to  prove  that  he  received  the  negotiable  paper  before  due, 
in  the  usual  course  of  trade,  upon  a  valuable  consideration, 
the  remark  of  Judge  Wilde  is  strictly  correct,  and  consonant 
with  the  authorities  to  which  he  refers;  but  if  his  remark  is 
to  be  understood  as  intimating  that  the  rule  in  such  a  case 
imposes  any  further  burden  upon  the  plaintiff  than  to  prove 
he  purchased  and  received  the  transfer  of  the  negotiable  paper 
before  due,  in  the  usual  course  of  trade,  bona  fide  and  upon  a 
valuable  consideration,  it  is  not  only  not  sustained  by  but  is 
opposed  to  the  authorities  to  which  he  refers. 

In  the  case  of  Vallett  v.  Parker,  6  Wend.  615,  the  facts  were 
quite  similar  to  those  in  the  case  of  Munrae  v.  Cooper^  5  Pick. 
412.  In  pronouncing  the  opinion  of  the  court  in  tlie  case. 
Savage,  C.  J.,  says:  "Whatever  doubts  may  have  heretofore 
existed,  I  take  it  to  be  well  settled  that  as  between  the  origi- 
nal parties  to  a  promissory  note,  the  defendant  may  show 
either  the  want  of  consideration  or  the  illegality  of  it.  But 
when  a  negotiable  instrument  has  passed  in  the  ordinary 
course  or  business  into  the  hands  of  a  bona  fide  holder  for 
valuable  consideration,  and  without  notice  of  the  considera- 
tion, the  general  rule  is  that  the  defendant  cannot  avail  Mm* 
self  of  any  such  defense." 
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In  the  case  of  Thanuu  v.  Newton^  2  Car.  &  P.  606,  an  action 
by  the  indorsee  against  the  acceptor  of  a  bill  of  exchange— de- 
fense, that  the  bill  was  accepted  for  stock-jobbing  differences, 
and  no  consideration  for  the  bill — Lord  Tenterden,  C.  J.,  said: 
''If  the  defendant  shows  that  there  was  originally  no  consid- 
eration for  the  bill,  that  throws  it  on  the  plaintiff  to  show  that 
he  gave  value  for  it,  or  that  value  was  given  for  it  by  Dan- 
dridge,  the  prior  indorsee." 

Another  case  to  which  we  are  referred  by  the  defendants  in 
support  of  their  position,  that  it  was  incumbent  upon  the 
plaintiff  as  indorsee  to  prove  not  only  that  he  had  paid  value 
for  the  note  and  received  it  before  due  in  the  ordinary  course 
of  business,  but  also  that  he  in  fact  had  no  notice  of  the  want 
of  consideration,  is  the  case  of  Heath  v.  Sanaom,  2  Barn.  & 
Adol.  291;  S.  C,  22  Eng.  Com.  L.  128.  Assumpsit  by  plain- 
tiff as  indorsee  against  defendants  as  makers  of  a  negotiable 
promissory  note;  defense,  that  the  note  had  been  given  by  one  of 
the  members  of  the  firm,  in  the  name  of  the  firm,  for  his  own  pri- 
vate debt  to  the  payee,  without  the  consent  or  knowledge  of  the 
other  members  of  the  firm,  and  received  by  the  payee  in  fraud 
of  the  right  of  the  defendants,  the  other  members  of  the  firm. 
Lord  Tenterden,  C.  J.,  in  pronouncing  the  opinion,  after  say- 
ing the  court  was  satisfied  of  the  goodness  of  the  defense,  as 
against  the  payee,  adds:  '^And  this  is  a  stronger  case  than  the 
ordinary  one,  in  which  indorsees  have  been  put  to  prove  value 
given  by  reason  of  the  circumstances  under  which  an  accept- 
ance or  note  was  obtained,  because  here  the  indorsee  chooses 
to  bring  his  action  against  the  makers,  who  are  unknown  to 
him,  rather  than  sue  the  indorser  (the  payee)  whom  he  knows, 
and  from  whom  he  took  the  note."  Ldttledale,  J.,  in  his  opin- 
ion, said:  "  It  has  been  frequently  held  that  when  a  note  or 
acceptance  of  a  bill  has  been  obtained  by  fraud,  loss  out  of  the 
owner's  hands,  or  duress,  the  indorsee  is  bound  to  show  that 
he  gave  value,  and  in  some  instances  even  that  he  became 
holder  bona  fide^  and  not  under  circumstances  of  suspicion. 
It  may  be  laid  down,  as  a  general  rule,  that  if  the  note  or 
acceptance  were  taken  under  such  circumstances  that  the 
indorser  himself  could  not  recover,  the  indorsee  must  prove 
that  he  became  so  for  a  good  consideration,  though  no  notice 
be  given  him  to  produce  such  evidence."  Parke,  J.,  in  his 
opinion,  remarked  as  follows:  "  I  have  always  understood  that 
an  indorsement  must  be  taken  prima  fade  to  have  been  given 
for  value,  and  that  the  proof,  at  least,  of  circumstances  tending 
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to  throw  suspicion  on  such  indorsement  lies  on  the  party  dis- 
puting its  validity,  before  the  indorsee  can  be  called  upon  to 

prove  that  he  gave  value  for  the  bill When  the  note  or 

acceptance  has  been  obtained  by  felony,  by  fraud,  or  by  duress, 
it  has  been  usual  to  require  proof  of  valuable  consideration  on 
the  part  of  the  indorsee;  and  I  do  not  dispute  the  propriety  of 
that  usage,  as  any  one  of  those  facts  raises  some  suspicion  of 
the  title  of  the  holder.  But  I  am  by  no  means  satisfied  that 
the  same  rule  can  be  applied  to  all  cases  where  an  acceptance 
or  note  has  been  given  without  consideration The  sim- 
ple fact  of  want  of  consideration  between  the  acceptor  and 
drawer,  or  maker  and  payee,  aflTords  no  inference  that  the 
holder  received  the  bill  or  note  malafide^  or  without  considera- 
tion." Patterson,  J.:  '^As  at  present  advised,  I  think  the  gen- 
eral rule  of  practice  on  this  subject  has  been  correctly  stated; 
and  that  where  a  note  or  acceptance  has  been  given  under 
such  circumstances  that  the  original  payee  could  not  recover 
on  it,  the  indorsee  may  fairly  be  called  upon  to  show  how  it 
came  to  his  hands,  and  is  not  entitled  to  a  previous  notice.'' 

The  case  of  Ball  v.  Allen^  15  Mass.  433,  was  an  action  by  the 
holder  of  an  order  payable  to  bearer  against  the  drawer,  in 
which  it  was  held  that  inasmuch  as  the  writing  did  not  pur- 
port to  be  for  value,  and  no  particular  person  was  named  as 
drawee,  no  action  thereon  could  be  maintained  against  the 
person  subscribing  it,  without  showing  that  he  came  fairly  by 
it  for  a  valuable  consideration. 

The  case  of  Holme  v.  Karsper,  5  Binn.  469,  was  an  action  by 
the  indorsee  of  a  negotiable  note,  obtained  by  the  plaintifl 
before  it  fell  due  against  the  payee  as  indorser;  defense,  that 
the  note  was  never  in  fact  put  in  circulation  by  the  payee; 
that  the  note  was  taken  out  of  bank  by  the  payee,  his  name 
having  been  written  on  it  for  the  purpose  of  collection  in  bank, 
where  deposited,  and  by  arrangement  with  the  maker,  sent  to 
him  to  be  canceled,  without  having  first  erased  his  indorse- 
ment on  the  note.  Tilghman,  C.  J.,  in  delivering  the  opinion 
of  the  court,  says:  ^'  In  the  first  instance,  it  is  presumed  that 
every  man  acts  fairly.  It  lies  on  the  defendant,  therefore,  to 
show  some  probable  ground  of  suspicion  before  the  plaintiff  is 
expected  to  do  anything  more  than  produce  the  note  on  which 
he  founds  his  action.  But  this  being  done,  it  is  reasonable  that 
the  holder  should  be  called  on  to  rebut  the  suspicions.  All  that 
is  asked  of  him  is  to  show  that  he  acted  fairly^  and 
value." 
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The  foregoing  are  the  principal  authorities  referred  to  by 
coQDBel  of  defendants  to  sustain  the  rule  expressed  in  the 
charge  of  the  court. 

It  will  be  difficult,  I  apprehend,  to  perceive  any  apparent 
conflict  in  the  authorities  referred  to  by  the  plaintiff,  taken 
together,  and  those  cited  by  the  defendants'  counsel,  with  the 
single  exoeiitions  of  the  cases  in  McKesson  v.  Stanberryy  8  Ohio 
St  156;  and  Munrae  v.  Cooper^  5  Pick.  412.  The  case  of  Smith 
V.  Mariifij  2  Mee.  &  W.  304,  cited  by  plaintiff's  counsel,  is 
hardly  a  stronger  case  in  favor  of  plaintiff  than  the  English 
cases  already  referred  to,  cited  by  counsel  of  defendants.  It 
was  an  action  by  an  indorsee  against  the  maker  of  a  promis- 
Boiy  note,  indorsed  and  delivered  by  the  defendant  to  F.  &  Co.,. 
who  indorsed  it  to  O.  V.  <&  Co.,  who  indorsed  it  to  plaintiff. 
Hea,  that  the  said  several  indorsements  were  in  blank,  and 
that  after  the  indorsement  of  the  note  by  defendant  to  F.  d^ 
Co.,  and  before  the  delivery  thereof  to  the  defendant,  the  note 
was  in  the  hands  of  O.  V.,  who  was  the  owner,  and  while  the 
note  was  so  in  his  hands  as  owner,  it  was  by  consent  of  G.  V.^ 
by  an  order  of  nisi  prttM,  ordered  that  the  note  and  the  claim 
of  G.  V.  therein  should  be  referred  to  arbitration;  and  that 
the  note  was  delivered  by  said  G.  V.  to  the  plaintiff  after  the 
making  of  said  order,  and  before  any  award  was  made  in  the 
premises,  and  in  violation  of  good  faith,  and  in  fraud  and  con- 
tempt of  said  order;  and  that  the  plaintiff  took  the  said  note 
with  full  knowledge  of  the  premises.  Replication,  that  the 
plaintiff  had  not,  at  the  time  when  he  so  took  the  said  note, 
any  knowledge  of  the  premises  in  the  plea  mentioned.  At  the 
Middlesex  sittings,  after  Michaelmas  term,  it  was  contended 
on  the  part  of  the  defendant,  on  the  authority  of  Bingham  v. 
Stankyj  1  Gale  &  D.  237,  that  inasmuch  as  the  replication 
admitted  a  fraudulent  delivery  of  the  note  to  the  plaintiff  by 
G.  v.,  the  plaintiff  was  bound  to  begin,  and  in  the  first  in- 
stance to  prove  consideration.  The  lord  chief  baron,  however^ 
was  of  the  opinion  that  even  though  the  fraud  of  G.  V.  was 
admitted  by  the  replication,  still,  as  the  note  was  not  therefore 
absolutely  void  as  against  the  plaintiff,  but  only  capable  of 
being  made  so  by  proof  of  his  knowledge  of  the  fraud,  that 
fact  was  to  be  proved  affirmatively  by  the  defendant.  The  de- 
fendant failing  to  prove  knowledge  on  the  part  of  the  plaintiff, 
the  verdict  and  judgment  were  for  the  plaintiff. 

At  the  Hilary  term,  in  the  court  of  exchequer  chamber^ 
counsel  of  defendant  moved  for  a  new  trial,  on  the  ground  of 
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misdirection  of  the  judge  in  not  having  called  upon  the  plainr 
tiff  to  prove  consideration  for  the  note.  But  after  foil  argu- 
ment, the  court  refosed  the  rule.  Lord  Abinger,  C.  B.,  Alderson, 
B.,  and  Gumey,  B.,  each  expressed  an  opinion  against  allowing 
the  rule.  The  reasons  governing  two  of  the  judges,  however, 
i^ould  seem  to  be  an  unwillingness  to  regard  the  replication  as 
admitting  the  fraudulent  transfer  of  the  note  by  O.  V.  And 
their  holding  in  refusing  the  rule  was  admitted  by  them  to 
be  opposed  to  the  holding  of  the  queen's  bench,  in  the  case  of 
BingJiam  v.  Stanley,  1  Gale  <S^  D.  237.  But  both  cases  seem 
to  have  turned  rather  upon  the  question  of  pleading,  whether 
the  replication  was  an  admission  by  plaintiff,  equivalent  to 
proof  on  the  part  of  defendant,  of  a  fraudulent  transfer  of  the 
note. 

But  it  is  unnecessary  to  consider  the  authorities  more  at 
length  in  detail.  The  almost  uniform  holding  of  the  courts 
to  be  deduced  from  the  general  current  of  decisions,  English 
and  American,  is,  that  the  indorsee  of  mercantile  paper  is 
presumed  to  be  the  bona  fide  holder,  and  entitled  to  the  pay- 
ment thereof.  And  this  presumption  entitles  such  holder  to 
a  recovery  in  an  action  brought  upon  the  paper,  unless  there 
be  alleged  and  admitted,  or  proved  on  the  part  of  the  defend- 
ant, some  fact  or  facts  overcoming  such  presumption  in  favor 
of  the  right  of  the  plaintiff  to  recover  judgment  thereon.  Thus 
if,  in  face  of  such  presumption  in  favor  of  the  plaintiff's  right 
to  recover  as  the  bona  fide  holder  of  the  paper,  the  defendant 
avers  that  the  bill  of  exchange  upon  which  suit  is  so  brought 
by  the  indorsee  was  fraudulently  diverted  from  the  purpose 
for  which  drawn,  by  the  plaintiff's  indorser,  with  full  knowl- 
edge on  the  part  of  the  plaintiff  at  the  time  of  receiving  said 
paper,  the  defendant  states  facts  sufficient  to  overcome  the 
presumption  in  favor  of  the  plaintiff's  right  to  recover,  and  to 
constitute  a  good  defense,  when  admitted  by  the  plaintiff  or 
proved  by  the  defendant.  But  if  not  admitted  by  the  plain- 
tiff, the  bare  averment  of  the  facts  by  the  defendant  cannot  at 
all  affect  the  plaintiff's  presumptive  right  of  recovery,  until 
established  by  proof — or  at  least,  so  far  established  by  proof 
as  to  show  a  good  defense  to  the  paper  previous  to  its  transfer 
to  the  plaintiff. 

The  weight  of  authority  is  to  the  effect  that  when  the  de- 
fendant has  proved  the  paper  to  have  been  fraudulently 
diverted,  or  fraudulently  put  in  circulation,  the  plaintiff  must 
then  take  up  the  case  and  prove  the  transfer  to  have  been 
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made  to  himself  before  due  for  a  valid  consideration.  Many 
of  the  cases  seem  to  favor  the  idea  that  it  is  also  incumbent 
upon  the  plaintiff  to  prove  that  he  obtained  the  paper  in  the 
usual  coarse  of  business  or  trade,  in  order  to  restore  the  pre- 
sumption of  his  right  to  recover.  But  it  is  unnecessary  to  here 
determine  how  the  weight  of  authority  stands  upon  this  point. 
But  when  we  recur  to  the  general  current  of  the  cases,  we  find 
the  presumption  in  favor  of  the  plaintiff's  right  to  recover;  and 
the  necessity  of  the  fact  of  plaintifif's  knowledge  of  the  fraud- 
ulent diversion,  or  matter  of  defense,  as  well  as  of  its  existence, 
to  constitute  a  perfect  plea  in  bar,  to  be  generally  recognized. 
The  bona  fide  of  the  plain tiflT's  right  of  recovery  upon  the  paper 
is,  therefore,  the  question  in  issue  between  the  parties.  If  the 
plaintiff  had  notice,  either  by  the  paper  being  overdue  or  put 
into  his  hands  without  consideration,  or  in  any  other  way 
notified  of  the  defendant's  right  to  refuse  payment,  he  cannot 
be  regarded  a  bona  fide  holder  of  the  paper  acquired  under  such 
notice.  There  may  be  cases,  therefore,  where  the  buying  the 
paper  and  paying  value  for  it  may  be  attended  with  such  cir- 
cumstances as  might  not,  without  the  additional  proof  of  the 
purchase  being  in  the  ordinary  course  of  business,  be  sufficient 
to  restore  the  presumption  in  favor  of  plaintiff's  right  to  recover 
upon  the  paper. 

But  it  is  certain  that  it  cannot  be  maintained,  either  upon 
authority  of  the  cases,  English  or  Apaerican,  that  from  the  fact 
of  the  defendants  proving  a  fraudulent  diversion  or  transfer  o^ 
the  paper,  it  then  becomes  incumbent  upon  the  plaintiff  to 
prove,  not  only  payment  of  value  and  a  purchase  in  the  usual 
course  of  trade,  but  also  his  own  ignorance  of  the  fraudulent 
diverson  or  transfer.  This  would  bo  to  require  the  plaintiff,  after 
having  traversed  both  the  averment  of  fraud  and  knowledge 
constituting  the  defendants'  plea  in  bar,  in  the  absence  of  any 
proof  on  the  part  of  the  defendants  of  its  truth,  after  denying 
it  upon  the  record,  to  disprove  it  also.  The  proposition  is  evi- 
dently unsustained  by  authority,  and  opposed  to  the  general 
rules  of  pleading.  And  we  have  already  seen  that  it  cannot 
be  sustained  upon  principle  and  reason. 

We  think  the  district  court  erred  in  holding  that  it  was  in- 
cumbent upon  the  plaintiff  to  prove,  not  only  that  he  purchased 
the  note  before  due  and  in  the  usual  course  of  trade  and  for  a 
valuable  consideration,  but  that  he  made  the  purchase  without 
knowledge  of  the  fraud  of  the  payee.  The  proof  of  want  of 
knowledge  was  not  incumbent  upon  the  plaintiff.    The  judg- 
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ment  of  the  district  court  must  be  reversed,  and  the  causo 
remanded  to  that  court. 
Judgment  accordingly. 

Peck,  Oholson,  Brinkebhoff,  and  Scott,  JJ.,  concurred. 


BiTEDEN  OF  Pboof  IS  UPON  PuuNTonr  wHur  Fraud  or  iRBXouLABrrr  is 
Showh  in  the  inception  of  a  negotiable  instnimenty  to  show  that  he  noeivtA 
it  in  good  faith  for  value:  Paton  v.  Coit,  72  Am.  Dec  15%  note  62;  Cltpp  r. 
CoufUif  qfCedcar,  68  Id.  678,  note  G95,  696,  citing  prior  caaes;  FuiUr  v.  Jltftck- 
ings,  70  Id.  746.  The  principal  case  is  cited  to  the  point  that  under  a  defen&a 
of  want  of  consideration  for  the  note  sued  on  by  an  indorsee,  the  defendant 
must  first  show  the  want  of  consideration,  and  then  the  plaintiff  must  slmw 
that  he  purchased  the  note  before  due,  in  the  usual  course  of  trade,  and  for 
value;  upon  showing  which  the  burden  shifts  to  the  defendant  to  estaUisb 
the  fact  that  the  plaintiff  received  the  note  with  notice  of  its  infirmity:  Tod 
r.  Wick,  36  Ohio  St  390. 

Holder  of  Nbootiablb  Paper  is  Presumed  to  be  Bona  Fide  Holdee 
until  something  is  shown  in  disparagement  of  his  title:  Emanuel  v.  WliU^,  69 
Am.  Dec.  385,  note  386.  Gross  negligence  is  not  alone  enough  to  destroy  the 
title  of  a  holder  in  due  course  for  value,  but  a  case  of  bad  faith  in  taking  the 
security  must  be  made  against  him  in  order  to  defeat  his  claim  on  the  ground 
of  equities  between  the  original  parties:  Jdmaon  v.  Woy^  27  Ohio  8t.  38L, 
citing  the  principal  case. 


Goshen  Township  v.  Shoemaker. 

(12  Ohio  State,  €24.  J 

Where  All  Parties  Concerned  in  Alleged  Illegal  Tranbaction  have 
Participated  in  That  Illegautt,  though  it  may  be  available  as  a  de- 
fense, it  by  no  means  follows  that  it  can  be  made  ground  for  affirmative 
relief,  which  is  dependent  upon  the  discretion  of  the  court,  such  as  the 
rescission  of  on  executed  contract,  though  there  may  bo  exceptions  where 
the  law  offended  has  been  made  to  prevent  oppression,  and  the  oppressed 
party  is  seeking  relief,  or  where  public  policy  will  be  advanced  by 
allowing  the  relief. 

Laches  and  Acquiescence  will  Prevent  Person  fbom  Seeking,  in 
Equitt,  REsciiiSioN  OF  CONTRACT,  ou  the  ground  of  alleged  illegality  in 
which  both  parties  have  participated,  though  such  acquiescence  will  con- 
fer no  right  on  the  other  party. 

rRUSTEEs  or  Town  are  not  Entitled  to  Ajteirmative  Relief  of  Rescis- 
sion OF  Contract  of  subscription  to  stock  of  railroad  company,  and  of 
the  cancellation  of  the  bonds  issued  by  them  in  payment  for  the  stock, 
on  the  ground  that  the  subscription  was  made  and  the  bonds  iasaed 
under  a  misapprehension  or  misconstruction  of,  and  not  in  aocordance 
with,  the  statute  authorizing  these  acts,  where  the  bonds  have  been  ile- 
livered  to  the  company,  and  assigned  by  them,  and  the  interest  aocruiag 
thereon  has  been  paid  for  several  yean  without  objection,  and  tliere  is  ne 
charge  of  fraud  against  the  defendants;  though  the  illegality  of  the 
bonds  might  be  available  and  effectual  as  a  defense  against  any  holder 
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Rkkvation  en  Bonds  Issued  bt  Township  for  Railroad  Stock,  that 
township  may  require  compaQy  to  take  the  stock  subscribed,  an«l  re<leezii 
bonds,  cannot  be  enforced  against  those  to  whom  the  company  may  assign 
the  bonds. 

Petition  filed  by  the  trustees  of  Goshen  township  against 
the  Springfield,  Mt.  Vernon,  and  Pittsburg  Railroad  Company, 
and  R.  M.  Shoemaker.  The  petition  showed  that  the  trustees 
were  authorized  to  subscribe  stock  in  the  railroad  company, 
tinder  certain  acts  of  the  general  assembly,  and  upon  certain 
conditions  prescribed  in  those  acts.  The  petition  sets  forth 
the  manner  and  form  in  which  the  subscription  was  made  and 
paid  for  by  bonds  issued  by  the  then  trustees  of  the  township, 
and  alleges  that  these  acts  were  not  done  in  accordance  with 
the  statute,  but  were  invalid  and  illegal,  and  imposed  no  obli- 
gation  upon  the  township.  The  defendant  Shoemaker,  it  was 
alleged,  held  four  thousand  five  hundred  dollars  of  the  bonds, 
and  had  actual  notice  of  the  manner  in  which  the  stock  was 
subscribed  and  the  bonds  issued.  One  of  the  conditions  of  the 
issuance  of  the  bonds,  and  shown  upon  the  face  thereof,  was, 
"after  four  years  the  township  to  have  the  option  whether  to 
keep  the  stock,  or  to  require  of  the  railroad  company  to  take  the 
stock  and  redeem  the  bonds."  The  bonds  were  issued  August 
3, 1852,  bearing  date  March  1, 1852,  and  all  the  interest  accru- 
ing up  to  March  1,  1856,  had  been  paid.  The  last  payment 
of  interest  was  made  April  2,  1858,  and  was  made  under  pro- 
test as  to  the  legality  of  the  bonds.  At  the  same  time,  the 
plaintifis  demanded  of  Shoemaker  that  he  take  from  them 
6tock  to  the  amount  of  the  bonds,  and  surrender  the  bonds; 
but  he  refused  to  do  this,  and  a  notice  was  served  upon  the 
company,  demanding  that  it  take  the  stock  and  redeem  the 
bonds,  which  were  stated  to  be  illegal  and  void;  but  the  com- 
pany failed  to  do  this.  The  company  was  unable  to  make  the 
road,  and  was  wholly  insolvent.  The  bonds  had  been  duly 
assigned  and  guaranteed  by  the  railroad  company,  to  which,  or 
its  assigns,  they  were  payable.  The  above  facts  were  alleged 
in  the  petition,  which  prayed  that  the  bonds  held  by  Shoe- 
maker might  be  delivered  up  to  be  canceled ;  and  if  that  relief 
could  not  be  granted,  that  the  railroad  company  might  be 
decreed  to  take  the  stock  and  redeem  the  bonds,  and  that 
Shoemaker  be  decreed  to  take  payment  of  the  bonds  held  by 
him  in  the  stock  at  par.  The  defendants  demurred  to  this 
petition,  on  the  ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  questions  arising  upon  this 
demurrer  were  reserved  for  the  decision  of  this  court. 
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A.  O.  TTiurman  and  I,  Corwen,  for  the  plaintiSs. 

Masen,  and  Bowman  and  Mason^  James  Murray,  and  R.  B. 
Warden^  for  the  defendaDts. 

The  Court.  A  question  arises  in  this  case,  preliminary  to 
tiie  examination  of  the  legal  questions  presented  upon  the 
•ODStruction  of  the  acts  of  the  general  assembly,  authorizing 
a  subscription  of  stock  by  the  trustees  of  Goshen  township  in 
the  Springfield  and  Mansfield  Railroad  Company.  The  plain- 
tiffs, in  effect,  ask  the  court  to  rescind  the  contract  between 
the  railroad  company  and  the  trustees,  which  has  been  ex- 
tented  by  a  subscription  of  stock  and  the  payment  therefor, 
HI  the  bonds  of  the  township.  The  bonds  have  not  only  been 
delivered,  but  have  been  assigned  with  a  guaranty  of  their 
payment  by  the  railroad  company,  and  the  interest  accruing 
vpon  them  for  several  years  has  been  paid  without  objection. 
Under  these  circumstances,  we  do  not  think  that  the  plaintiffs 
are  in  a  position  to  ask  the  extraordinary  relief  of  the  rescis- 
rion  of  the  contract,  and  the  cancellation  of  the  instruments 
tbey  have  issued,  but  if  they  are  not  bound  for  the  payment 
^  the  bonds,  must  await  a  decision  to  be  made  in  a  proceed- 
ing, or  action  in  which  they  occupy  the  position  of  defendants. 

Where  all  the  parties  concerned  in  a  transaction  alleged  to 
be  illegal  have  participated  in  that  illegality,  though  it  may 
be  available  as  a  defense,  it  by  no  means  follows  that  it  can 
fce  made  the  ground  for  affirmative  relief,  dependent,  as  is  the 
felief  asked  in  this  case,  upon  the  discretion  of  the  court. 
There  may  be  exceptions,  where  the  law  ofibnded  has  been 
made  to  prevent  oppression,  and  the  oppressed  party  is  seek- 
ing relief,  or  where  public  x>olicy  will  be  advanced  by  allowing 
the  relief:  Adams  on  Equity,  175;  ReyneU  v.  Sprye^  1  DeG. 
M.  &  G.  660,  679.  An  application  for  relief  of  this  kind  will 
also  be  affected  by  laches  and  acquiescence.  Such  acqui- 
escence, while  it  may  confer  no  right  on  the  other  party,  will 
preclude  the  plaintiff  from  relief  in  a  court  of  equity:  Hilton 
¥.  Earl  of  Granville,  1  Cr.  &  P.  283,  292. 

We  see  no  good  reason  why  the  plaintiffs  should  escape 
from  the  application  of  these  rules.  These  bonds,  if  illegal, 
are  so,  not  because  they  are  prohibited  by  any  statute,  but  in 
consequence  of  a  misapprehension  or  misconstruction  of  ce^ 
lain  acts  of  the  general  assembly.  For  we  do  not  understand 
tiiat  there  is  any  charge  of  fraud  against  either  the  railroad 
•ompany  or  the  defendant   Shoemaker.     Fairness  and  good 
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on  their  part  are  consistent  with  every  allegation  in  tha 
petition.  It  may  be  that  they,  as  well  as  the  trustees  and  tho 
electors  of  Goshen  township,  were  mistaken  in  their  construc- 
tion of  the  powers  conferred  by  the  acts  of  the  general  asseot- 
bly.  But  there  is  no  legal  reason  why,  in  the  abeenee  of  fnsoA 
or  undue  means,  one  party  should  be  held  to  a  more  perfed 
knowledge  of  the  law  than  another. 

That  acts  of  acquiescence  on  the  part  of  the  trustees,  «»i 
even  the  electors  of  the  township,  will  affect  the  plaintxfSs,  ii 
ahown  by  the  cases  of  Oarrett  v.  Van  Home,  7  Ohio  St.  327; 
Smead  v.  Union  TowMhip^  8  Id.  894.  We  do  not  understand 
those  cases  as  deciding  that  acts  of  acquiescence  will  bind  the 
township  in  its  corporate  capacity,  if  the  claim  alleged  be  m 
its  inception  illegal — if  there  be  a  defect  of  i)ower;  but  the 
cases  show  that  townships,  like  individuals,  may  be  affected 
by  acts  of  acquiescence,  in  cases  where  such  acts  may  properl|r 
have  effect.  We  think  they  will  have  their  proper  effect  ia 
precluding  a  resort  to  the  remedy  adopted  in  this  case.  If  the 
right  of  defense  to  the  bonds  has  not  been  affected  by  the  actB 
of  acquiescence,  because  founded  on  illegality  or  want  of  power, 
we  see  no  reason  to  suppose  that  such  a  defense  would  not  bo 
effectual  and  available  against  any  holder.  Not  only  do  theM 
bonds  show  to  any  one  who  may  become  their  holder  full 
notice  of  their  origin,  but  no  township  in  this  state  could  issos 
such  instruments  without  special  authority  from  the  genenl 
assembly,  and  any  party  asserting  a  liability  on  them  would 
be  bound  to  show  such  authority. 

The  prayer  in  the  petition  for  a  specific  performance  of  th« 
condition,  which  is  shown  on  the  face  of  the  bonds,  we  think, 
18  not  sustained  by  a  fair  construction  of  the  terms  of  that  con- 
dition.  It  contemplates  a  disposal  of  the  bonds  by  the  railroad 
company,  and  binds  the  railroad  company  in  the  contingency 
stated,  to  redeem  them,  that  is,  to  pay  the  holders,  and  so 
exonerate  the  township;  but  it  does  not  bind  the  holders  is 
accept  stock  in  payment,  though  it  might  to  receive  paymeiJt 
before  their  maturity.  The  prayer  is,  that  Shoemaker  may  km 
required  to  deliver  up  the  bonds  on  receiving  their  amount  im 
stock.  There  is  no  prayer  that  the  railroad  company  may  tw 
required  to  redeem  by  payment.  The  railroad  company  being, 
as  stated  in  the  petition,  wholly  insolvent,  no  such  relief  is 
asked,  and  certainly  could  not  be  expected  beyond  the  idle 
fonn  of  rendering  a  judgment. 

Demurrers  to  petition  sustained. 
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LAOHn  AB  Bab  to  Bslzxt  nr  Equrt:  DrMardr.  Ingratn,  73  Am.  Dibs. 
250,  note  258. 

Rescission  ov  CtonTBAor  nr  EQumr,  wma  ORAinrsD:  See  ffmU  t.  7W- 
ner,  60  Am.  Dec.  107;  Salmon  v.  Hqffrnan,  56  Id.  822;  JDrfty  y.  Barrkon,  6f 
Id.  677,  and  notes. 

The  pBDfCiPAL  CASE  IS  CITED  to  the  point  that  the  legulatnre  has  anthor- 
ity  to  grant  to  counties,  cities,  towns,  and  townships  the  power  to  mbecribe 
to  the  stock  of  railroad  corporations:  Walker  ▼.  CUy  qfCmebmaHf  21  Ohio  St. 
43.  In  Ifoppte  ▼.  Brown  Toumahip,  13  Id.  331,  it  was  held  that  there  was  no 
■nch  acquiescence  or  conduct  on  the  part  of  the  tax-payers  of  the  township  as 
would  validate  bonds  issued  without  authority,  even  if  it  were  conceded  that 
that  could  in  such  a  case  constitute  an  answer  to  the  want  of  power  to  iasoe 
the  bonds,  and  the  court  expressed  itself  as  satisfied  with  the  principles  of 
law  expressed  in  the  principal  case.  In  Shoemaker  v.  Cfoahen  Townsk^  14  Id. 
586,  which  was  a  case  between  the  same  parties,  it  was  again  held,  following 
the  principal  case,  that  the  reservation  in  the  bonds  of  the  contingent  ri^ 
on  the  part  of  the  township  to  require  the  railroad  company  to  take  the  stodk 
subscribed,  and  redeem  the  bonds  issued  by  the  township^  was  a  oontnot  be- 
tween the  township  and  the  company  alone,  and  could  not  be  enfovoad 
those  to  whom  the  company  asmgned  the  bonds. 
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ri2  Ohio  Stats,  647.1 

Interest  ov  PABTifEit  in  Tanoiblb  Pbopebtt  ov  Febm  m  Liable  to  Sbb- 
URE  UPON  Execution  in  favor  of  his  separate  creditor. 

Levt  and  Sale  on  Exboution  ov  Pabtnebship  Pbopebtt  vob  Inbtvidual 
Debt  ov  One  Partner  must  be  of  an  undivided  interest  in  the  ebtML 
corresponding  to  the  debtor's  share  in  the  firm;  but  the  pnrehaeer  at  tiis 
sale  acquires  only  the  beneficial  interest  of  the  debtor  partner  therein. 

Each  Partner  Holds  his  Interest  in  Joint  Propebtt  Subject  to  Taxrn 
for  the  partnership  creditors  and  the  claims  of  his  several  copartners,  m 
that  the  beneficial  interest  of  each  is  his  residuary  share  after  the  part> 
nership  accounts  are  settled,  and  their  rights  inter  seae  adjusted. 

Separate  Creditor  of  Partner  Who  has  Levied  Execution  on  Tavoi 
blb  Propertt  of  Partnership  may  file  a  petition  in  equity  against  Um 
other  partners,  before  a  sale  upon  execution  for  an  account  of  the  part 
nership,  and  the  ascertainment  of  his  debtor's  interest  in  the  ptopeit| 
seized. 

Upon  Levy  of  Exbcxttion  bt  Creditor  ov  Individual  Partner  upon 
tangible  property  of  firm,  it  is  the  right  of  the  creditor  and  of  the  othei 
copartners,  should  either  desire,  to  invoke  the  equity  powers  of  the  oooH 
to  adjust  the  partnership  business,  and  to  stay  proceedings  under  &« 
execution,  till  the  bene^dal  interest  of  the  debtor  partner  in  the  goods 
seized  has  been  ascertained;  but  if  they  do  not  so  electa  the  officer  must 
aell  the  apparent  interest  of  the  debtor  in  the  chattels  levied  on,  and 
upon  such  sale  redeliver  the  same  to  the  other  partners  and  the  purdiaser, 
who  will  then  be  owners  in  common,  subject  to  a  lien  in  favor  of  the 
other  partners  and  the  joint  creditors,  upon  the  interest  of  the  debtor 
partner  in  the  hands  of  the  purchaser,  for  any  balance  due  upon  fiail 
adjustment  of  the  partnership  aoooont. 
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Suit  by  Nixon  &  Chatfield  against  Nash  and  Atklson.  The 
petition  sets  forth  that  plaintiffs  recovered  judgment  against 
Nash,  and  that  execution  was  issued  upon  the  judgment  and 
kvied  upon  the  interest  of  Nash  in  the  goods  and  chattels  of  a 
book-store  owned  and  managed  by  Nash  and  Atkison  as  part- 
ners; that  after  the  levy  the  defendants  dissolved  partnership, 
agreeing  that  Atkison  should  become  the  owner  of  all  the  joint 
assets,  and  that  the  partners  at  the  time  had  full  knowledge  of 
the  previous  levy  of  the  plaintiffs;  and  that  Nash  had  no  other 
property  subject  to  levy  for  satisfaction  of  the  judgment.  The 
petition  prays  for  the  appointment  of  a  receiver;  that  an  ac- 
oount  may  be  taken  of  the  interest  of  said  Nash  in  the  said 
book-store  at  the  time  of  the  levy;  and  that  the  same  or  so 
much  thereof  as  may  be  necessary  be  sold  to  satisfy  the  said 
judgment,  interest,  and  costs.  The  defendants  demurred,  on 
the  ground  that  the  petition  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  demurrer  was  sustained, 
and  judgment  rendered  for  the  defendants,  to  reverse  which 
this  petition  in  error  is  filed  by  the  plaintiffs. 

F.  M,  Firor^  for  the  plaintiffs  in  error. 
Perry  and  Nash^  for  the  defendants  in  error. 

By  Court,  Peck,  J.  The  petition  was  filed  in  this  cause  by 
a  judgment  creditor  of  one  member  of  a  mercantile  firm  to 
enforce  a  lien  created  by  the  levy  of  an  execution  upon  his 
debtor's  interest  in  the  firm  prior  to  any  sale  upon  execution 
of  the  interest  so  levied  on. 

The  demurrer  to  the  petition  raises  several  questions,  the 
most  important  of  which  are:  1.  Whether  the  separate  credi- 
tor by  such  levy  acquires  at  law  any  lien  upon  his  debtor's 
interest  in  the  joint  assets;  and  if  so,  its  nature  and  extent? 
2.  Whether  such  separate  creditor,  after  the  levy  and  before 
the  sale,  can  invoke  the  equity  powers  of  the  court  to  ascertain 
the  extent  of  the  debtor  partner's  interest  in  the  goods  thus 
•eized? 

Bach  partner  has  a  legal  interest  and  right  of  possession  as 
to  all  the  joint  assets,  and  it  would  be  strange,  indeed,  and 
contrary  to  public  policy,  if  such  an  interest  could  not  be 
seized  and  subjected  to  the  payment  of  any  judgment  against 
him.  To  hold  otherwise  would  place  it  in  the  power  of  an 
unscrupulous  debtor,  by  entering  into  such  relations  to  screen 
his  property,  or  to  so  hedge  the  approaches  to  it,  as  to  render 
it  ahnost,  if  not  altogether,  inaccessible  to  his  creditor.    This, 
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jastice  and  sound  policy  will  not  permit^  and  accordingly  we 
find  it  universally  admitted  that  ttie  interest  of  a  partner  in 
the  tangible  property  of  a  firm  is  liable  to  seizure  upon  execu- 
tion, in  favor  of  his  separate  creditor:  Mayhew  v.  Herrick,  7 
Com.  B.  229;  S.  C,  62  Eng.  Com.  L.  240;  WhiU  v.  Woodward, 
8  B.  Mon.  485;  Phillips  v.  Cooky  24  Wend.  889;  Scriigham  v. 
Carter^  12  Id.  131;  Walsh  v.  Adams,  8  Denio,  125;  Church  v. 
Knox,  2  Conn.  514;  Newhall  v.  Buckinghaniy  14  111.  405;  Whit- 
ney, V.  Laddj  10  Vt.  165;  Knox  v.  Summers,  4  Yeates,  477; 
Moore  v.  Sample,  3  Ala.  819;  Burgess  v.  Atkins,  5  Blackf.  337; 
Deal  V.  Bogue,  20  Pa.  St.  228  [57  Am.  Dec.  702];  Place  v. 
Sweetzer,  16  Ohio,  142;  Collyer  on  Partnership,  sees.  822  et 
seq.;  Story  on  Partnership,  sees.  261  et  seq.;  1  Parsons  <ki 
Contracts,  sees.  176  et  seq. 

But  while  the  right  to  levy  is  thus  conceded,  the  authorities 
differ  widely  as  to  the  course  to  be  pursued  by  the  creditor  and 
the  officer  executing  the  writ. 

In  some  cases,  the  right  of  the  officer  to  take  the  goods,  even 
temporarily,  out  of  the  immediate  possession  and  control  of 
the  other  partners,  is  denied,  and  in  others  a  temporary  in- 
terruption of  their  possession,  in  order  to  take  an  inventory, 
is  reluctantly  permitted;  still,  the  decided  weight  of  authority 
seems  to  be,  that  the  officer  may,  and  for  his  own  security  and 
that  of  the  execution  creditor  should,  take  possession  of  all 
the  chattels  levied  on,  and  after  the  sale  of  the  debtor's  inter- 
est therein,  redeliver  the  same  to  the  other  partners  and  the 
purchaser,  who  are  said  to  be  tenants  in  common  of  the  chattels 
so  sold. 

The  levy  and  sale  must  be  of  an  undivided  interest  in  the 
chattel,  corresponding  to  the  debtor's  share  or  nominal  interest 
in  the  firm;  but  it  is  also  well  settled  that  the  separate  cred- 
itor or  the  purchaser  at  such  sale,  acquires  only  the  beneficial 
interest  of  the  debtor  partner  in  the  articles  sold.  Each  part- 
ner holds  his  interest  in  the  joint  property,  subject  to  a  trust 
for  the  partnership  creditors,  and  the  claims  of  his  several  co- 
partners; so  that  the  beneficial  interest  of  each  is  his  residuary 
share  after  the  partnership  accounts  are  settled,  and  their  rights 
inter  sese  adjusted. 

The  seizure  and  sale  is,  pro  tanto  at  least,  a  dissolution  of 
the  partnership,  and  calls  for  an  adjustment  of  the  joint  busi- 
ness. If  the  partnership  is  then  entirely  solvent,  the  bene- 
ficial interest  of  the  debtor  in  the  articles  sold  may  equal  his 
proportionate  share  in  the  joint  business;  but  if  not  so,  a  part, 
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if  not  the  whole,  of  his  interest  therein  may  be  required  to 
liquidate  the  balance  due  from  him  on  the  final  adjustment. 
Inasmuch  as  the  levy  and  sale  must  be  of  an  undivided  part 
of  the  chattel,  equal  to  thQ  debtor's  original  interest  in  the  joint 
business,  while  the  purchaser  acquires  only  the  present  bene- 
ficial interest  of  the  debtor,  it  is  manifest  that  the  uncertainty 
as  to  tbe  extent  of  that  interest,  must  seriously  embarrass  the 
sale.  It  would,  doubtless,  be  much  better  for  all  parties,  if  the 
henefidal  interest  of  the  debtor  could  be  ascertained  before 
the  property  is  offered  for  sale,  especially  if  there  is  any  reason 
to  apprehend  that  the  beneficial  interest  of  the  debtor  is  much 
disproportioned  to  his  apparent  interest. 

Courts  of  law  are  not  provided  with  suitable  means  for  ad- 
justing the  complicated  accounts  of  a  partnership  (Story  on 
Partnership,  sec.  262),  though  it  seems  that  the  court  of  king's 
bench  has,  in  some  instances,  directed  the  taking  of  such 
account  previous  to  a  sale:  Collyer  on  Partnership,  sec.  827. 

The  separate  creditor  acquired,  by  his  levy,  a  lien  upon  the 
legal  interest  in  possession  of  his  debtor,  but  owing  to  the  con- 
flicting riglits  and  interests  of  the  other  partners,  that  lien  can- 
not be  precisely  ascertained,  nor  adequately  enforced  at  law. 
On  general  principles,  then,  as  well  as  in  analogy  to  the  relief 
granted  in  equity,  in  cases  of  conflicting  liens  upon  real  estate, 
requiring  the  adjustment  of  complicated  accounts  and  a  mar- 
shaling of  assets,  it  would  seem  that  either  party,  the  creditor 
or  the  other  partner,  should  have  the  right,  by  petition,  to 
require  settlement  of  the  partnership  account,  and  an  ascer- 
tainment of  the  beneficial  interest  of  the  debtor  partner,  before 
that  interest  is  subjected  to  a  sale. 

Judge  Story,  in  section  263  of  his  treatise  on  partnerships, 
while  treating  of  the  levy  of  an  execution  by  the  creditor  of 
oue  partner  upon  that  partner's  interest  in  the  joint  property, 
says:  ^*The  judgment  creditor  himself  may  file  a  bill  against 
the  other  partners  for  the  ascertainment  of  the  quantity  of 
that  interest,  before  any  sale  is  actually  made  under  the  exe- 
cution." 

It  was  held,  indeed,  in  Moody  v.  Payne^  2  Johns.  Ch.  648, 
that  one  copartner  ooold  not  file  a  bill  against  the  separate 
creditor  of  bis  copartner,  who  had  levied  an  execution  upon 
that  partner's  interest  in  the  joint  property,  for  an  account  of 
the  partnership,  and  to  enjoin  a  sale  until  the  taking  of  such 
acooont  Judge  Story,  in  commenting  upon  this  decision,  in 
Mctioii  264  of  his  said  treatise,  arrives  at  tbe  conclusijm,  and 
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we  think  correctly,  that  the  decision  in  Moody  v.  PaynCy  2 
Johns.  Ch.  548,  is  unsound  in  principle,  and  not  sustained  by 
the  authorities. 

In  PUice  y.  Sweetzevj  16  Ohio,  142,  it  was  also  held  that  a 
bill  might,  in  such  case,  be  filed  by  a  partner  against  the  sepa- 
rate creditor  of  a  copartner,  to  restrain  a  sale  upon  execution, 
until  an  account  could  be  taken  of  the  partnership,  and  the 
beneficial  interest  of  the  debtor  partner  ascertained. 

In  Sutdiffe  v.  Dohrman,  18  Ohio,  181  [51  Am.  Dec.  450], 
the  court  reviews  and  fully  approves  of  the  decision  in  Place 
V.  SweetzeVj  16  Id.  142,  as  correct  in  principle;  and  upon  page 
186  says  that  the  creditor  also  had  an  equal  right  to  appeal 
to  a  court  of  chancery,  by  bill,  to  have  his  rights  determined 
in  relation  to  the  property,  instead  of  resorting  to  a  sale  under 
the  execution. 

It  is  clear,  we  think,  upon  principle  and  upon  authority,  that 
the  levying  creditor,  in  the  case  at  bar,  having  acquired  a  lien 
by  the  seizure,  in  execution,  of  his  debtor's  interest  in  the 
tangible  property  of  the  firm,  might  properly  file  his  petition 
against  the  other  partner  for  an  account  of  the  partnership, 
and  the  ascertainment  of  his  debtor's  interest  in  the  property 
seized,  before  a  sale  upon  execution. 

The  rule  in  Ohio,  at  least,  seems  therefore  to  be,  that  upon 
such  levy  being  made,  it  is  the  right  of  the  creditor  and  of  the 
other  copartners,  should  either  desire,  to  invoke  the  equity 
IK>wers  of  the  court  to  adjust  the  partnership  business  and  to 
stay  proceedings  under  the  execution,  till  the  beneficial  interest 
of  the  debtor  partner  in  the  goods  seized  has  been  ascertained. 
But  that  if  the  creditor  does  not  so  elect,  and  no  such  steps 
are  taken  by  the  other  partners,  the  officer  executing  the  writ 
must  sell  the  apparent  interest  of  the  debtor  in  the  chattels 
levied  on,  and  upon  such  sale,  redeliver  the  same  to  the  other 
partners  and  the  purchaser,  who  will  then  be  owners  in  com- 
mon, subject  to  a  lien  in  favor  of  the  other  partners  and  the 
joint  creditors,  upon  the  interest  of  the  debtor  partner  in  the 
hands  of  the  purchaser,  for  any  balance  due  upon  final  adjust- 
ment of  the  partnership  account. 

It  does  not  appear  firom  the  averments  of  the  petition  that 
the  officer  executing  the  process  took  the  goods  seized  into  his 
exclusive  possession,  and  it  is  perhaps  inferable  from  the  peti- 
tion that  he  suffered  the  same  to  remain  in  the  custody  of  the 
other  partners  without  receipt  or  security.  His  doing  so,  how- 
ever, was  not  an  abandonment  of  the  levy:  Owynne  on  Sber- 
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ifby  212;  and  as  the  petition  avers  that  the  other  defendant, 
Atkison,  who  still  holds  the  goods,  and  by  purchase  from 
Nash,  claims  the  entire  property  therein,  was  aware  of  the 
levy  at  the  time  it  was  made,  the  defense  of  a  bona  fide  pur- 
chaser could  not  be  interposed. 

The  judgments  of  the  district  court  and  court  of  common 
pleas  reversed,  the  demurrer  to  the  petition  overruled,  and  the 
cause  remanded  to  the  common  pleas  for  further  proceedings. 

SuTUFF,  C.  J.,  and  Qholson,  Brinkebhoff,  and  Scott,  JJ., 
concurred. 


LrmiBT  OF  Pabtitkr  or  PABTNKBflniP  Goods  may  be  Lkyixd  on  to 
SATiSFr  IxDiTn>UAL  DiBT:  Hvibord  v.  Curtilt,  74  Am.  Dec  283,  note  291; 
Ctmn^  ▼.  Woods,  73  Id.  605.  In  M^en  v.  Smikkt  29  Ohio  St.  120,  126,  it  is 
held  that  an  indebtedneas  doe  to  a  oopartnerahip  cannot  be  gamiahed  in  the 
handa  of  the  debtor  to  pay  the  separate  debt  of  one  of  the  partners;  but  the 
court  say  in  conclusion  that  tangible  property  of  the  firm  stands  on  a  differ- 
ent footing,  and  that  there  was  no  intention,  by  what  was  said  in  the  opinion, 
to  qualify  in  any  degree  the  reoognized  right  of  the  separate  creditor  to  levy 
on  the  interest  of  one  of  the  partners  in  such  property,  citing  the  principal 


(hrLT  BsNmoiAL  Ihtbbxbt  of  Pabtnkb  nr  Pastnkbsbip  Propertt  is 
liable  to  satisfaction  of  his  individual  debt:  Hvbbard  v.  Curtis,  74  Am.  Dec. 
283»  note  291;  Deal  ▼.  Bogiue,  57  Id.  702,  note  707. 

LbVT  oh  PABTmEBSHIP  PBOPKftTT  IDB  Iin>iyiI>UAL   DeBT  OF  OnB    PaBT* 

USB:  See  Hutibard  t.  Cmtis,  74  Am.  Dec  288,  and  oases  cited  in  the  note  291. 
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showing  that  the  deceased  was  a  disbelicTer  in  a  fntnre  state  of  rewaids 
and  punishments. 

BviDSMcs  Sought  to  Lat  Foundation  to  Impeach  WmncaB  must  bb 
Relevant  to  Lssue. 

Ebbonbous  Imstbuction  to  Jubt,  Namely,  that  *'to  jnstify  a  killing  m 
self-defense,  it  was  neoessary  thai  an  assault  should  hare  been  oommitted 
by  the  person  killed;  that  it  was  not  enough  that  the  party  killed  had  a 
pistol  in  his  hand,  but  that  there  must  have  been  a  presentatiim  of  it»  or 
some  demonstration  of  shooting;  *'  and  that  "the  having  a  drawn  pistol 
in  his  hand,  by  deceased,  would  not  be  enough,  although  deceased  had 
threatened  to  take  the  life  of  the  prisoner,  and  those  threats  had  beeo 
communicated  to  him." 

Jubt  may  be  Properly  Lnstructbd  that  if  they  **  believed  from  the  evi- 
dence in  the  case  that  there  was  reasonable  gpround  for  A  to  believe  his 
life  in  danger,  or  that  he  was  in  danger  of  great  bodily  harm  from  the 
deceased,  and  tliat  such  danger  was  imminent,  and  he  did  so  believe, 
and  acting  on  such  belief  killed  the  deceased,  he  was  excusable;  and 
that  it  was  not  necessary  that  he  should  wait  till  an  assault  waa  actually 
committed.'* 

Reason  ABLEM  ESS  of  Appeabancbs  under  Which  Pabty  Claims  to  Justdt 
Tajumo  Life  may  properly  be  left  to  a  jury,  under  the  instmctions  of 
the  court. 

Kbcessity  of  Frovino  Justification  upon  Chaboe  of  MuBDEBy  the  kiU- 
ing  being  admitted,  does  not  devolve  upon  the  prisoner  under  Oregon 
statute. 

Undeb  Oregon  Statute,  in  All  Trialb  for  Mubdbb,  Prosecution  musi 
Go  into  Proof  of  Facts  and  Circumstances  of  Kilung,  in  order  to 
establish  malice. 

Dtino  Declarations,  or  Those  Which  abb  Part  of  Res  Otmrn,  are  the 
only  declarations  of  the  deceased  which  are  oompetont  evidenoe. 
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GroODALL  was  indicted  and  convicted  for  the  murder  of  one 
Potts;  and  the  case  stands  in  this  court  on  errors  assigned  on 
bill  of  exceptions.  It  appeared  that  Potts  went  to  the  house  of 
one  Aldrich,  where  Goodall  resided,  in  Goodall's  absence. 
When  Goodall  returned,  he  first  saw  Potts  at  the  door  of  the 
house,  and  at  the  door  of  Goodall's  private  room.  Goodall 
was  at  a  short  distance  from  the  house.  Potts  was  shot  with 
a  pistol  in  two  places.  He  had  a  pistol  which  was  not  dis- 
oharged,  and  as  to  whether  it  was  drawn  or  not,  the  evidence 
conflicts.  There  was  evidence  tending  to  show  that  Potts  had 
threatened  violence  to  Goodall,  and  that  Goodall  was  informed 
of  these  threats.  The  deceased's  dying  declarations  were  ad* 
mitted  in  evidence.    Other  facts  appear  in  the  opinion. 

WittiafM  and  Kelly j  for  Goodall. 
IF.  W.  Page,  for  the  state. 

By  Court,  Boisb,  J.  The  dying  declaration  of  the  deceased 
being  admitted  in  evidence,  the  counsel  for  the  prisoner  offered 
to  prove  that  the  deceased  was  a  disbeliever  in  a  future  state  of 
rewards  and  punishments,  £[*r  the  purpose  of  discrediting  his 
dying  declarations.  And  I  am  of  opinion  that  such  evidence 
should  have  been  admitted;  for  this  belief,  and  the  anticipation 
of  future  retribution,  is  the  only  sanction  of  such  declarations. 
It  is  supposed  that  one  impressed  with  the  fear  of  immedi- 
ately impending  dissolution,  and  believing  that  he  will  soon  be 
called  to  answer  for  the  truth  of  his  statements  to  his  final 
judge,  will  be  under  restraint  against  falsehood  sufficient 
to  make  the  admission  of  such  evidence  safe,  and  generally 
contribute  to  the  ends  of  justice.  But  when  the  deceased  was 
a  disbeliever,  and  consequently  under  no  apprehension  of  future 
punishment  for  his  falsehood,  it  is  reasonable  to  believe  that, 
however  much  he  n^ay  be  impressed  with  the  fear  of  immedi- 
ate and  certain  death,  still  he  would  not  be  under  such  strong 
mfluences  to  make  a  true  statement  of  the  facts  as  one  im- 
pressed with  the  belief  of  future  accountability:  1  Grcenl.  Ev., 
sec.  157;  2  Russell  on  Crimes,  764,  766. 

The  next  ground  of  error  is,  that  the  court  refused  to  allow 
N.  Bell,  a  witness  for  the  prosecution,  to  answer  this  question, 
to  wit :  "  Did  you  state  to  Bobbins  and  Hamilton  that  iJ 
Goodall  met  Potts,  he  (Goodall)  would  be  the  worst  whipped 
man  he  ever  saw?  "  This  question  was  asked  to  lay  a  founda* 
tion  to  impeach  the  witness;  and  as  I  think  the  evidence  sought 
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by  this  question  was  irrelevant  to  the  issae,  I  am  of  opinion  it 
was  properly  excluded. 

The  next  question  in  this  case  arises  on  the  several  instruc- 
tions of  the  judge  as  to  what  would  justify  the  taking  of  life 
in  self-defense;  and  all  there  is  on  the  subject  in  the  instruc- 
tions may  be  considered  together.  After  instructing  the  jury 
in  the  language  of  the  statute,  the  court  said:  "  To  justify  a 
killing  in  self-defense,  it  was  necessary  that  an  assault  should 
have  been  committed  by  the  person  killed;  that  it  was  not 
enough  that  the  party  killed  had  a  pistol  in  his  hand,  but  that 
there  must  have  been  a  presentation  of  it,  or  some  demonstra- 
tion of  shooting."  The  court  also  said  that  ^'  the  having  a  drawn 
pistol  in  his  hand  by  deceased  would  not  be  enough,  although 
deceased  had  threatened  to  take  the  life  of  the  prisoner,  and 
these  threats  had  been  communicated  to  him." 

I  understand,  by  these  instructions,  that  the  court  held  the 
law  to  be,  that  an  actual  assault  with  the  pistol  was  necessary 
to  justify  the  killing,  which  means,  that  there  must  have  been, 
on  the  part  of  the  deceased,  an  attempt  to  shoot  the  prisoner; 
and  until  such  attempt  was  made,  the  prisoner  would  not 
have  been  justified  in  acting  on  the  defensive,  and  in  shooting 
the  deceased,  although  deceased  appeared  before  him  with  a 
drawn  pistol  and  had  threatened  his  life.  If  such  be  the  law, 
then  there  is  no  such  thing  as  available  self-defense,  when  the 
assailant  makes  his  attack  with  a  pistol  or  other  kind  of  fire-arm ; 
for  the  assault  and  discharge  of  the  weapon  are  simultaneous, 
or  so  nearly  so,  that  resistance  would  be  almost  impossible. 
Suppose  A,  who  has  threatened  the  life  of  B,  appears  to  B 
suddenly,  at  the  house  of  the  latter,  at  an  unusual  place, 
armed  with  a  gun,  and  in  a  threatening  attitude,  and  B,  in- 
duced by  the  previous  threats  and  unusual  appearance  of  his 
adversary,  and  believing  his  own  life  in  imminent  danger,  and 
having  himself  a  pistol,  shoots  A  and  kills  him  before  A 
actually  makes  an  attempt  to  level  his  gun,  would  this  be 
murder?  I  think  not.  Such  a  case,  unchanged  by  other 
evidence  than  the  killing,  would  lack  all  indications  of 
malicious  intent,  which  is  necessary  to  constitute  murder. 

If  B,  under  such  circumstances,  acting  from  appearances, 
and  believing  that  he  was  in  actual  and  imminent  danger  of 
death  or  great  bodily  harm,  should  kill  A,  I  think  he  would 
be  justified.  By  the  common  law,  one  acting  from  appear* 
ances  in  such  a  case,  and  believing  the  apparent  danger  immi- 
nent, would  be  justified,  though  it  afterwards  turned  out  that 
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(here  was  no  real  danger,  and  that  the  gun  of  the  assailant 
was  only  loaded  with  powder.  This  is  certainly  as  strong  a 
case  for  justification  as  when  one,  alarmed  in  the  night  by  the 
cry  of  thieves,  rushes  forth  in  the  dark  and  by  mistake  kills 
an  innocent  person,  and  in  such  a  case  the  slayer  would  be 
excused  at  common  law.  Such  was  the  dictum  in  the  Levett 
CaUy  which  has  been  approved  by  the  English  commentators: 
1  East  P.  C.  274;  1  Russell  on  Crimes,  669. 

In  the  case  before  us  there  was  evidence  tending  to  show 
that  when  the  prisoner  first  saw  deceased  at  the  time  the  fatal 
shots  were  discharged,  deceased  had  a  pistol  in  his  hand,  and 
was  standing  on  the  door-step  of  the  prisoner's  private  room; 
which  was  an  unusual  place  for  one  who  had  threatened  the 
prisoner's  life,  and  whom  he  considered  his  enemy.  And  I 
think  the  court  should  have  instructed  the  jury  that  if  they 
believed,  firom  the  evidence  in  the  case,  that  there  was  reason- 
able ground  for  Goodall  to  believe  his  life  in  danger,  or  that 
he  was  in  danger  of  great  bodily  harm,  from  the  deceased,  and 
that  such  danger  was  imminent^  and  he  did  so  believe,  and 
acting  on  such  belief  killed  the  deceased,  he  was  excusable; 
and  that  it  was  not  necessary  that  he  should  wait  until  an 
assault  was  actually  committed. 

The  whole  doctrine  of  self-defense  was  ably  examined  and 
illustrated  in  the  case  of  Thomas  0.  Selfridge  [not  reported], 
tried  in  the  supreme  court  of  Massachusetts;  and  that  the 
doctrines  of  that  case  were  adopted,  in  the  state  of  New  York, 
in  the  case  of  Shorter  v.  PeapUy  2  N.  Y.  193  [51  Am.  Dec. 
286],  where  it  is  declared  by  Bronson,  judge,  in  speaking  of 
the  same  case,  '*  that  when,  from  the  nature  of  the  attack, 
there  is  reasonable  ground  to  believe  that  there  is  a  design  to 
destroy  his  Ufe,  or  commit  any  felony  upon  his  person,  the 
killing  the  assailant  will  be  excusable  homicide,  although  it 
should  afterwards  appear  that  no  felony  was  intended."  "  To 
this  doctrine,'*  says  the  learned  judge,  "I  fully  subscribe;  a 
different  rule  would  lay  too  heavy  a  burden  on  poor  humanity." 
He  further  says  that  the  authority  of  the  Selfridge  case  was 
followed  by  the  revisers  in  framing  the  statutes  of  New  York 
touching  this  question.  And  our  statute  is  a  copy  of  the  New 
York  statute,  and  if  the  doctrine  is  properly  applicable  there, 
then  it  is  applicable  here  also. 

As  to  what  will  constitute  reasonable  grounds  of  belief  in 
Buch  cases,  sufficient  to  justify  taking  life,  must  depend,  to  a 
considerable  extent,  on  the  circumstances  of  each  particular 
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case.  And  the  reasonableness  of  the  appearances  under  which* 
a  party  claims  to  justify  may  very  properly  be  left  to  a  jury, 
imder  the  instructions  of  the  court  And  I  think  it  b  going, 
too  far  to  lay  down  the  general  rule  that  an  actual  assault 
must  be  committed;  for  such  a  rule  would  take  away,  or  at 
least  render  almost  unavailable,  the  right  of  self-defense, 
when  fire-arms  are  used.  It  is  also  assigned  as  error  that  the 
court  instructed  the  jury,  ^'that  killing  being  admitted  by  the 
accused,  it  devolved  on  him  to  prove  that  he  was  justifiable." 
I  think  this  instruction  in  conformity  with  the  common  law; 
but  it  is  not  necessary  to  examine  the  common-law  authorities 
on  this  subject,  for  our  statute,  in  the  fourth  section  of  the 
third  chapter,  provides,  "there  shall  be  some  other  evidence 
of  malice  than  the  mere  proof  of  killing,  to  constitute  murder 
in  the  first  or  second  degree."  This,  I  think,  is  conclusive  on 
this  subject;  for  it  was  the  evident  intention  of  the  legis- 
lature, by  this  statute,  to  impose  on  the  prosecution  some 
furtlier  burden  than  the  mere  proof  of  the  killing  to  establish 
the  malice,  which,  under  our  statute,  is  not  to  be  presumed 
from  the  mere  proof  the  killing,  and  I  think  the  instruction 
of  the  court  was  erirror. 

There  is  another  ground  of  error  assigned,  which  is,  that  the 
court  erred  in  permitting  the  declarations  of  Potts  to  be  given 
in  e\ddence,  made  to  his  son  prior  to  the  killing,  and  decla^ 
iiig  the  reason  why  he  was  going  to  the  house  of  Aldrich, 
where  he  was  killed.  I  think  this  evidence  was  improi)erly 
admitted;  and  that  the  only  declarations  of  the  deceased 
which  are  competent  are  dying  declarations,  or  those  wliicb 
are  part  of  the  res  gestx. 

Judgment  is  reversed* 

DiriNo  DECLABATio:;a»  Admthbtbtt.ttt  ov:  McDanidy.  Staie^  47  Am.  Dca 
S3;  A  jdhot^  V.  StaU,  SS  Id.  143;  i>ufifi  ▼.  SUUc,  35  Id.  54;  Moort  v.  6'lrrie,  46 
Id.  276;  CommonweaUh  v.  C<uey,  59  Id.  150.  Inatnictiona  in  referenc«  to: 
SUitc  V.  Jofatsofif  74  Id.  321. 

Want  of  Religious  Belief  in  Winrsss,  how  Shown:  CammomoeaUhr, 

Smith,  61  Am.  Dec.  478. 

Impeaching  Witness:  See  Merriam  v.  Hartford  etc  H.  JR.  Co.^  52  Am. 
Dec.  344,  349,  note;  Crane  v.  Thayer,  46  Id.  142;  Commomoealih  v.  Mead^  71 
Id.  741;  GilUam  v.  State,  73  Id.  161;  Allen  v.  Harrison,  Id.  302;  Alien  ▼. 
State,  Id.  762,  note. 

HOMICIDR,  WHEN  JUSTIFIABLE  ON  GrOUNB  OF  SeLF-DEFCNVB:  Horriton  V. 

Suite,  60  Am.  Deo.  450;  ShorUr  ▼.  People,  51  Id.  286;  SiaU  ▼.  Chandier,  52 
Id.  599;  Seribner  v.  Beach,  47  Id.  265;  Oampbelly.  People,  61  Id. 49;  IToleev. 
titate,  62  Id.  711;  DttJcee  v.  Stale,  71  Id.  870;  StaU  y.  Thompeom,  74  Id.  842; 
Wesley  v.  State,  75  Id.  62. 
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PAffiE    V.    PRESSBY. 

[2  OBMOH,  28.] 

■Qinrr  AnoBim  ho  Relivf  to  Partt  Who  has  Loflrr  his  Rxmedt  At 
Law  through  mere  ignorukoe  of  fact,  the  knowledge  of  which  he  might 
hATe  obtuned  by  due  diligence,  where  there  is  neither  miatake,  acddenti 
nor  fnad. 

Ih  Pluu>ing  Fraud,  Aocidknt,  or  Mistake,  the  facts  and  circamstanoes 
mnst  be  alleged. 

Wm  n  irOT  ESTOFPBD  BT  HVR  MxBJB  SiLSVOR  VROM  A1TXRWABD6  ASSSBT- 

nio  HER  BiOBis,  where  land  in  fact  belonging  to  her,  bat  supposed  to 
belong  to  her  husband,  is  sold  under  decree  of  foreclosure,  the  wife  not 
having  been  served  in  the  suit;  nor  is  she  to  be  regarded  as  having  rati- 
fied the  proceedings  by  the  acceptance  of  a  part  of  the  purchase-money 
of  the  sale,  but  in  such  case  must  be  taken  to  have  acted  as  the  agent  of 
and  subject  to  the  control  of  her  husband. 
Wm  »  Nrobbart  Party  to  Forsolosurr  Suit,  and  must  be  duly  served 
with  process  in  such  suit,  she  being  the  legsl  owner  of  the  mortgiigsd 
property. 

Bill  in  chancery.  Respondents,  husband  and  wife,  mort- 
gaged a  parcel  of  land  to  secure  the  payment  of  a  sum  of 
money,  for  which  a  note  was  also  executed  by  the  husband 
and  one  Lathrop.  On  default,  the  mortgagee  was  empowered 
to  sell  the  premises  in  manner  prescribed  by  law,  pay  the 
debt,  and  pay  the  surplus,  if  any,  to  respondents.  Default 
was  made,  suit  to  foreclose  was  begun,  and  respondents  and 
Lathrop  were  made  defendants,  but  service  was  had  upon  the 
husband  only.  Decree  of  foreclosure  was  entered  against  the 
husband,  and  an  r)rder  for  the  sale  of  the  premises  made;  and 
the  cause  continued  as  to  the  other  defendants.  Complainant 
bought  the  premises  at  public  auction,  and  after  payment  of 
the  debt,  interest,  and  costs,  a  balance  was  paid  over  to  and 
received  by  the  wife.  It  was  averred  that  at  the  time  of  the 
sale  all  parties  looked  upon  the  proceedings  as  foreclosing  the 
rights  and  interests  of  both  respondents.  After  the  sale,  com- 
plainant discovered  that  the  title  was  in  the  name  of  the  wife, 
but  avers  upon  information  and  belief  that  the  land  is  in  fact 
the  property  of  the  husband,  purchased  and  improved  with 
his  money,  and  that  the  right  of  his  wife  is  merely  nominal; 
that  she  had  full  knowledge  of  all  the  proceedings,  and  that 
the  property  was  advertised  as  that  of  her  husband;  that  she 
Buffered  it  to  be  sold  as  such,  and  with  full  knowledge  that 
the  property  had  been  so  sold,  received  a  part  of  the  proceeds 
of  the  sale,  and  ratified  the  same;  but  afterward  she  set  up  a 
•ilaim  to  the  property,  and  refused  to  recognixe  the  right  of  tbtt 
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complainant  thereto,  thereby  rendering  the  property  of  litfls 
value  in  his  hands.  To  foreclose  this  alleged  nominal  intereati 
the  bill  was  brought.  Respondents  demurred,  demurrer  was 
sustained,  and  complainant  appealed. 

Gtorge  H.  TTtUianM,  for  the  appellant. 
Smith  and  Page,  for  the  appellees. 

By  Court,  Stbatton,  J.  As  the  case  stands  on  demurnr 
to  the  bill,  it  must  be  determined  by  such  interpretations  as 
by  law  ought  to  be  given  to  the  allegations  of  complainant; 
and  upon  these  allegations,  not  controverted,  is  he  entitled  to 
relief  upon  his  own  showing?  It  may  be  remarked  in  passing, 
as  a  well-settled  rule  of  pleading,  that  every  question  of  acci- 
dent, surprise,  mistake,  or  fraud  must  rest,  not  upon  the  men 
statement  of  the  pleader,  eo  nomine^  but  upon  such  a  showing 
of  facts  and  circumstances,  if  taken  as  true,  as  must  lead  to 
that  legal  conclusion:  Story's  Eq.  PL  251.  Upon  similar  prin- 
ciple and  for  like  reasons,  the  legal  relations  of  persons  and 
property  are  not  to  be  affected  by  mere  allegations,  unsupported 
by  facts,  such  as  would  justify  a  court  in  pronouncing  judg- 
ment for  the  alleger  upon  such  a  showing  of  acts  on  the  record. 

These  rules  follow  in  a  great  measure  from  the  character  of 
the  demurrer  as  well  as  from  the  necessity  and  justice  of  put- 
ting the  respondents  upon  notice  of  the  particular  case  which 
he  has  to  meet.  Tested  by  these  rules,  no  question  of  mistake 
or  fraud  could  legally  arise  upon  the  complaint  before  us.  We 
will  consider  each  question  more  in  detail.  While  it  is  the 
peculiar  province  of  a  court  of  equity  to  inquire  into  and  re- 
lieve against  the  consequences  of  mistake  of  facts  into  which  a 
complainant  may  have  fallen,  to  his  damage,  it  by  no  means 
follows  that  every  mistake  of  facts  which  has  worked  an  injury 
is  relievable  against.  A  large  proportion  of  the  misfortunes  of 
life  are  not  so  much  attributable  to  the  superior  sagacity  or 
overreaching  unscrupulousness  of  one  class  as  to  the  blind 
folly  and  negligence  of  another.  Litigation  would  never  end 
were  courts  to  undertake  to  restore  the  equilibrium  of  righc 
between  all  such  parties.  To  entitle  a  party  to  relief  iii  Ruch 
cases,  the  facts  must  not  only  be  material,  but  must  bo  auc^ 
that  he  could  not  with  reasonable  diligence  have  obtain'^ 
knowledge  of  them.  Where  there  is  neither  accident  not  mis- 
take, fraud  nor  misrepresentation,  equity  affords  no  reliet  u>  a 
party  on  the  ground  that  he  has  lost  his  remedy  at  law  through 
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DMre  igDoraoce  of  a  fact,  the  knowledge  of  which  might  have 
been  obtained  by  due  diligence  and  inquiry:  Willard'a  Eq.  Jar. 
TO.  How,  then,  it  mast  be  asked,  has  the  complainant  shown 
himself  entitled  to  relief? 

Aiter  the  sale,  so  the  bill  states,  he  discovered  that  the  title 
WIS  in  the  name  of  Penna  Pressey.  How  or  when  this  dia- 
corery  was  made  is  not  stated,  and  in  the  absence  of  such 
information,  we  must  presume  that  the  deed  was  found  on 
record  where  the  law  requires  it  to  be  placed;  and  we  must 
further  presume  that  it  was  recorded  in  due  time,  and  was 
notice  to  the  complainant,  and  all  the  world.  The  informa- 
tion was  as  accessible  before  as  after  the  sale.  Vigilantibut 
Ron  dormient^na  jura  tubvenitmt. 

It  is  sought  to  charge  Penna  Pressey  with  fraud,  actual  or 
eoQStmctive.    Two  principal  facts  in  the  bill  are  relied  on 
to  support  the  charge:   1.  That  Penna  Pressey  had  knowledge 
of  the  proceedings  in  the  premises,  the  advertisement -and  sale 
of  the  property  as  the  property  of  her  husband,  and  that  by 
ber  silence  she  is  estopped  from  saying  to  the  contrary;  and 
2.  That  after  the  sale,  the  surplus,  some  six  hundred  dollars, 
was  paid  to  and  received  by  her,  and  that  by  so  receiving 
the  money  she  ratified  the  proceedings.     The  first  proposition 
DHiBt  proceed  upon  a  fact  which  appears  on  the  face  of  tbe 
bill,  that  Penna  Pressey  was  never  served  with  proceBB  for  the 
purpose  of  bringing  her  before  the  court;  but  that  her  knowl- 
edge aud  her  eUence  must  operate  precisely  in  the  eame  man- 
ner as  if  her  husband  and  a  third  party  had  been  dealing  wit» 
her  separate  property  instead  of  a  court. 

The  fallacy  of  this  proposition  must  be  apparent  at  a  glance^ 
but  of  that  we  shall  presently  say  more.  If  true,  howevcFr 
would  she  be  estopped  from  asserting  her  title?  It  is  as  true' 
in  law  as  consonant  with  reason,  that  he  who  remains  silent 
'hen  he  should  have  spoken,  and  permits  his  property  to  *>«? 
1-  alt  wi^h  by  a  stranger  as  his  own,  is  estopped  from  asserting 
that  right  to  the  damage  of  another,  when  the  latter,  from  bio 
silence,  might  fairly  infer  that  he  had  no  interest  in  tbe  thing, 
ft  is  further  true,  that  when  a  party,  under  a  miBapprehension 
of  his  legal  rights,  by  his  word  or  act  places  another  party  in 
an  attitude  of  hostility  to  those  rights,  he  must  Bubmit  to  the 
loss.  This  was  the  case  of  Storrs  v.  Ji<iker,  6  Johns.  Cb.  166 
[10  Am.  Dec.  816],  cited  by  counsel  of  appellant  as  m  bia 
(avor.  hi  the  view  we  have  taken  of  this  caae.  tbe  authority 
la  not  in  pomt     We  are  asked  to  deal  witli  Penna  Ptessey  m 
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if  fihe  were  a  third  peraon,  and  not  affected  by  the  marital  re- 
lation. Is  there  no  presumption  operating  in  favor  of  her 
isilence  as  to  her  husband's  dealings,  when  the  very  relation 
of  wife  is  said  to  merge  her  legal  existence  in  that  of  the  hus^ 
baitd,  and  to  excuse  her  from  punishment  for  the  gravest  of 
crimes  because  of  that  subjection  under  which  the  hiw  places  her 
in  the  nuptial  compact?  If  that  is  not  to  be  regarded  as  any 
excuse,  is  that  confidence  which  should  subsist  between  hus- 
band and  wife,  the  harmony  of  the  household  which  it  has 
always  been  the  policy  of  the  law  to  maintain  and  encourage, 
not  to  be  regarded?  Or  is  this  court  to  say  that  a  wife,  in- 
stead of  remaining  silent,  should  advertise  her  husband's  act 
at  every  street  corner?  If  he  were  dealing  with  her  separate 
property,  and  by  so  doing  perpetrating  a  fraud  upon  others, 
we  have  the  highest  authority  for  saying  that  she  was  not 
bound  to  speak,  though  she  knew  the  fact:  Crenshaw  v.  Anr 
thirty y  Mart.  &  Y.  110;  Bank  of  United  States  v.  Ijee,  13  Pet 
107. 

The  Tennessee  case  was  much  stronger  than  the  present,  for 
there  the  trust  deed  in  favor  of  the  wife  of  personal  proi)erty, 
on  the  faith  of  which  Crenshaw  was  given  credit,  was  recorded 
in  Virginia,  and  certainly  not  as  accessible  as  in  the  case 
where  the  record  was  in  the  county — nay,  in  the  same  town — 
where  the  proceedings  were  had.  In  the  case  of  Bank  of 
United  States  v.  Lee,  13  Pet.  107,  Justice  Catron,  who  deliv- 
ered the  opinion,  said  that  ^^  R.  B.  Lee  did  deal  with  and  use 
the  property  in  controversy,  as  if  it  had  been  his  own,  while 
he  resided  in  this  city  (Washington),  and  that  the  community 
did  believe  him  the  true  owner,  and  gave  him  credit  on  the 
faith  of  the  property,  is  no  doubt  true;  and  it  is  very  probable 
that  Mrs.  Lee  knew  the  fact,  but  continued  passive  and  silent 
on  the  subject."  In  both  of  these  cases,  the  obligation  of  the 
wife  to  disclose  her  interest  in  the  property  being  dealt  with 
by  the  husband  as  his  own,  came  directly  under  review,  and 
in  both  her  silence  was  approved  on  the  express  ground  of  her 
marital  relation;  and  that  she  had  done  no  affirmative  act  to 
mislead  or  draw  in  a  creditor  to  trust  her  husband.  But  it  is 
said  that  Peima  Pressey,  having  notice  of  all  these  proceedingp, 
by  receiving  a  part  of  the  proceeds  of  the  sale,  ratified  it,  and 
it  would  be  a  fraud  on  her  part  now  to  gainsay  it.  It  might 
be  answered  to  this — ^if  it  were  in  connection  with  other  than 
«  legal  proceeding — ^that  she  must  be  presumed  to  have  acted 
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uB  the  agent  of  and  subject  to  the  control  of  her  husbancL 
We  are  of  the  opinion  that  she^  having  no  legal  notice,  had  no 
notice  at  all,  and  as  to  any  interest,  nominal  or  real,  of  hers, 
the  proceedings  of  the  court  and  the  sale  under  the  decree 
were  a  nullity.  Therp  is  no  attempt  to  show  that>  at  the  time 
the  deed  was  made  to  the  wife,  the  husband  was  in  debt;  and 
the  deed  in  fraud  of  creditors;  and  if  he  were  not,  he  might 
well  procure  a  conveyance  to  her  for  her  separate  use,  and  tho 
law  will  uphold  it  until  fraud  is  shown. 

The  most  important  and  decisive  question  remains  to  be  con- 
fiidered.  The  bill  expressly  states  that,  after  the  sale,  the  title 
to  the  premises  sold  was  found  to  be  in  the  name  of  Penna 
Prcssey,  who  was  made  a  party  to  the  original  suit.  Was  she 
rightfully  joined?  If  so,  then  service  upon  her  was  a  necessity 
to  confer  any  power  on  the  court  to  deal  with  her  interest  in 
the  controversy.  If  she  were  not  a  necessary  party  to  the  suit, 
and  had  no  interest  to  bind,  although  more  a  party  to  the  bill, 
the  service  might  be  omitted.  But  it  is  stated  that  the  legal 
title  was  in  the  wife;  nor  does  it  change  the  result  to  say  that 
^pr  interest  is  merely  nominal.  She  being  the  legal  owner  of 
the  estate,  wnich  by  law  she  might  be,  the  legal  title  could  hem 
divested  out  of  her  only  in  two  ways:  by  her  own  act,  and  by 
act  of  law;  that  is,  the  proceeding  of  a  court  having  compe- 
tent jurisdiction  of  the  subject  of  the  suit.  She,  being  the  legal 
owner  of  the  property,  before  any  proceeding  could  affect  her 
interests,  nominal  or  real,  must  have  been  made  a  party  to 
the  bill,  have  been  duly  served  with  process,  and  thus  given 
the  opportunityi  by  legal  forms,  of  showing  her  rights,  what- 
ever they  were.  Not  having  been  served  in  the  foreclosure 
suit,  the  proceedings  as  to  her  were  a  nullity. 

Judgment  is  affirmed. 

Egunr  will  not  Iitterfebb  whxrb  Full  and  Abkquatv  i^emedt 
Busts  at  Law:  Doggett  v.  Hart,  58  Am.  Deo.  464;  Redmond  r.  jukkersan^ 

69  Id.  418;  Andrews  v.  Sullivan^  43  Id.  63;  Leocington  lAfe  etc  Ins.  c^  v.  Puge^ 
66  Id.  165;  nor  grant  relief  upon  gronnd  of  miBtake  arising  from  u^noranoe  of 
law:  Pierson  v.  Armstrong,  63  Id.  440;  nor  relieve  a  party  against  one  coose- 
qnancee  of  Yds  own  laches:  Drinkard  v.  Ingram,  73  Id.  250;  Stewa  «  r.  Stokes, 
Id.  429;  nor  grant  relief  on  ground  of  ignorance  of  facts  which  jarty  could 
hATB  ascertained  by  exercise  of  due  diligence:  McDameU  ▼.  Bank  ^  Hullaml^ 

70  Id.  406;  and  see  Robertson  v.  SmiUi,  60  Id  234. 

Factb  CoNSTmmNo  Fraud  must  bs  Sbt  out  SPEcmoALLT  in  i'lkai>. 
na:  Hynmm  ▼.  Dunn,  41  Am.  Deo.  100;  Keller  ▼.  Johnson,  71  Id  9f6,  Clapf 
▼.  Cmm^  i^  Cedar,  68  Id.  67a 
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KsToprKL  BT  Stlxnce:  See  Oodeffroy  ▼.  CaldtoeU,  56  Am.  Deo.  3G0;  Biem- 
daint  V.  Attain,  62  Iil.  504;  WcUHm  v.  Petk,  40  Id.  156;  Damky  v.  Rector.  60 
Id.  242;  TUu§  v.  Aloart,  G3  Id.  GG5;  Bryan  v.  Raminz,  68  Id.  340. 

EdTupPBL  OF  Marrikd  Womkn:  See  JVcuA  v.  Spqfford^  43  Am.  Dec  426| 
Le4meq/'HiU  ▼.  fTert,  31  Id.  442;  Bradley  v.  ^nyci^,  58  Id.  5G4;  Marrimm  ▼. 
»ra0O»,  73  Id.  593. 

WiFB  AB  Pajitt  to  FomaoLOgUBM  SvR:  See  Aw&nn  ▼.  Leptftrt^  66  Am. 
I>ea266. 
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Bblden  v.  Mungbb. 

fft  MXiniBIOTA,  211.] 

OnmAor,  OoitBiDBRATioir  or  Which  is  that  Wm  will  vot  Affbai 
in  B  miit  for  diYoroe  nor  claim  alimony,  is  void,  thoogh  macU  by  the 
hnaband  with  a  third  person,  and  providing  a  certain  ram  for  the  mainte- 
nanoe  of  the  wife. 

Thb  opinion  Btates  the  facts. 

Curtis.^  for  the  appellant. 

Sanford  and  Beveridgej  for  the  respondent. 

By  Court,  Ebocett,  G.  J.  The  right  of  plaintiff  to  recover 
b  this  action  depends  upon  the  following  facts,  which  appear 
from  the  record:  It  seems  that  one  Lucius  M.  Belden  had 
eommenced  proceedings  in  the  district  court  to  procure  a  di- 
Torce  from  his  wife,  Roxa  Belden.  That  during  the  pendency 
tt  said  action,  he  entered  into  an  arrangement  with  her, 
through  the  parties  to  the  present  action,  by  which  he  agreed, 
m  consideration  that  she  would  not  appear  in  said  action  for 
divorce  and  set  up  a  claim  to  alimony,  that  he  would  transfer 
to  Henry  Belden,  the  defendant  herein,  four  promissory  notes, 
which  he  then  held  against  one  Charles  A.  Belden,  and  which 
were  secured  by  a  mortgage  on  certain  real  estate,  in  trust  to 
be  held  by  said  flenry,  until  said  action  for  divorce  should  be 
determined;  and  if  said  Roxa  did  not  appear  in  said  action 
sod  claim  alimony,  then  to  deliver  them  to  Munger,  the  plain- 
^  herein,  to  be  by  him  held  and  collected  for  the  use  and 
benefit  of  said  Roxa.    That  pursuant  to  said  arrangement,  the 
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notes  T?ere  deposited  with  the  defendant,  and  the  said  Roxa 
thereupon  neglected  to  appear  in  said  action,  and  did  not  set 
up  any  claim  for  alimony,  and  said  divorce  was  accordingly 
granted  by  the  court,  without  any  provision  for  her  maintenance ; 
and  that  after  the  divorce  was  thus  obtained,  the  defendant 
refused,  on  demand,  to  deliver  the  notes  to  the  plaintiff.  The 
plaintiff  thereupon  commenced  the  present  action,  alleging, 
in  detail,  the  foregoing  facts,  and  that  the  mortgage  was  ample 
security  for  the  notes;  and  claiming  judgment  for  the  amount 
of  said  notes.  The  answer  put  in  issue  all  of  the  facts  stated 
in  the  complaint,  except  that  concerning  the  pendency  of  the 
action  for  divorce,  and  alleged  further  that  the  notes  were 
placed  in  his  hands  by  said  Lucius  for  the  use,  and  to  be  dis- 
posed of  according  to  the  directions,  of  Charles  A.  Belden;  and 
that  before  the  commencement  of  this  action,  he  had  returned 
them  to  said  Lucius,  by  direction  of  said  Charles.  There  was 
no  reply,  and  on  the  trial  the  jury  returned  a  general  verdict 
in  favor  of  the  plaintiff  for  the  amount  of  the  notes. 

Quite  a  number  of  questions  as  to  the  rulings  and  charge  of 
the  court,  the  sufficiency  of  the  evidence  to  justify  the  verdict, 
etc.,  were  raised  during  the  trial,  and  on  the  motion  for  a  new 
trial,  but  we  think  it  is  only  necessary  to  decide  upon  the 
validity  of  the  contract,  which  lies  at  the  foundation  of  the 
action. 

Whatever  of  doubt  may  have  existed  as  to  the  end  to  be 
accomplished  by  the  agreement  set  forth  in  the  complaint,  is 
dissipated  by  the  construction  put  upon  it  by  the  parties  in 
their  subsequent  conduct.  It  was  insisted  that  the  agreement 
on  the  part  of  the  wife  did  not  extend  beyond  what  she  should 
receive  in  lieu  of  alimony,  in  the  event  that  the  court  should 
decree  a  separation;  and  yet  we  find  that  she  was  very  care- 
ful not  to  appear  in  the  action  and  resist  the  divorce.  This 
we  are  satisfied  would  not  have  been  the  case  had  not  the 
agreement  involved  as  well  her  non-appearance  in  the  action, 
as  that  she  should  make  no  claim  to  alimony.  The  language 
of  the  contract  is  in  the  conjunctive:  ^^That  the  said  Roxa 
would  not  appear  in  said  action  and  interpose  her  claim  for 
alimony,"  etc.  She  evidently  understood  it  as  including  LK>th, 
and  acted  accordingly.  Certain  it  is  to  our  mind,  that  this 
contract  was  the  sole  inducement  for  her  default  in  resisting 
the  action.  Its  sole  object  was  to  facilitate  the  husband  in 
obtaining  the  divorce  sought  by  the  action  then  pending,  by  a 
compromise  as  to  the  alimony.     In  effect,  the  parties  dissolved 
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the  marriage  tie  existing  between  them  by  agreement.  The 
husband  agreed  to  give  a  certain  sum  in  lieu  of  the  mainte- 
nance to  which  the  wife  was  entitled  out  of  his  property,  and 
in  consideration  therefor  she  agreed  not  to  appear  in  the  action 
and  to  make  no  claim  for  alimony.  There  was  a  flimsy  dis- 
guise of  the  real  nature  of  the  transaction,  by  the  introduc- 
tion of  third  persons  as  trustees,  but  not  sufficient  for  the 
purpose  intended.  It  is  apparent  that  trustees  were  interposed 
in  hope  of  avoiding  the  very  difficulty  we  are  now  considering, 
and  perhaps  also  to  obviate  the  objection  against  a  husband 
contracting  directly  with  his  wife.  But  the  great  objection 
here  is  not  so  much  to  the  parties  by  whom  the  contract  was 
made,  as  to  the  nature  and  object  of  the  contract  itself.  Such 
an  agreement  would  have  been  equally  against  public  policy, 
though  the  husband  and  wife  had  not  joined  in  it,  so  long  as 
it  was  the  intention  of  the  parties  to  effect  by  means  thereof 
the  dissolution  of  a  marriage  contract. 

We  were  advised  on  the  argument  that  to  refuse  to  enforce 
this  contract  would  work  great  hardship  in  this  particular 
case,  because,  as  was  asserted,  the  wife  will  be  thrown,  in  the 
decline  of  life,  upon  an  uncharitable  world  without  support  or 
maintenance,  while  the  husband  is  in  the  enjoyment  of  ample 
means,  which  she  assisted  in  accumulating,  and  is  lavishing 
them  on  another  whom  he  has  since  married.  If  such  be  the 
fact,  we  can  but  regret  it>  but  it  must  be  remembered  that  it 
has  resulted  from  the  ill-advised  contract  of  the  wife  in  aid- 
ing her  husband  to  procure  a  divorce.  Had  the  court  knoMm 
that  the  parties  to  that  proceeding  had  entered  into  such  an 
agreement  as  that  sought  to  be  enforced  by  this  action,  and 
that  the  defendant  therein  had  received,  or  was  to  receive,  a 
consideration  for  not  appearing  and  defending,  we  are  war- 
ranted in  saying  that  a  separation  would  never  have  been 
decreed.  The  concealment  of  this  agreement,  and  the  conduct 
of  the  parties  to  the  proceedings  for  divorce,  were  a  fraud  upon 
the  court  and  the  administration  of  justice,  and  there  is  no 
principle  that  will  warrant  us  in  aiding  a  party  to  secure  the 
fruits  of  a  contract  intended,  as  this  was,  to  practice  a  fraud 
both  upon  the  law  and  the  court  that  administered  it. 

The  order  denjring  a  new  trial  is  reversed,  and  a  new  trial 
awarded. 


AoBxixiiiT  TO  WriHSRAW  OpposmoN  to  DnroRCS  PROOSEDncos  ca&not 
^orm  a  valid  conaidaratioii  for  a  promissory  note,  and  the  note  is  void:  Sayle* 
f.Saifka,  63  Am.  Deo.  208,  and  note  212. 
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OoRTXAOT  HAviNo  lOB  ITS  Objict  DissoLimoN  of  marriage  relatioa  n 
againat  pnblio  policy,  illagal,  and  void:  Saylea  v.  8aple$,  58  Am.  Dee.  206, 
and  note;  Adams  v.  Adam$,  25  Minn.  79,  citing  the  principal  caae  to  botii  ol 
the  above  pointa. 

Husband's  Convktangb  to  Dbixat  Wifb's  Alimdnt,  made  after  th« 
eanae  of  divorce  haa  aoomed  and  before  a  bill  ia  filed,  ia  void  aa  to  the  wife: 
Umrmom  v.  BouteOe,  71  Am.  Deo.  708^  and  note  710. 
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[6  MximsaoTAp  228.] 

UimsD  Statbs  has  but  Pbofbhtart  Interbbt  in  land  within  the  borden 
of  the  atate,  the  aovereignty  being  in  the  atate,  and  the  righta  attach- 
ing to  Buch  intereet  do  not  differ  from  thoee  of  any  other  land-holder  in 
the  atate,  except^  aa  provided  by  the  constitution  of  the  United  States, 
and  the  terma  of  the  compact  between  the  general  and  atate  govecn- 
menta  at  the  time  the  atate  ia  admitted  into  the  Union.  The  atate  there- 
fore cannot  interfere  with  the  primary  dispoaal  of  the  aoil,  nor  with  any 
regulationa  congreaa  may  find  necesaary  for  aecaring  title  to  bomafidt 
pnrchaaera,  nor  can  it  tax  the  lands  of  the  United  Statea  within  ita  bor- 
dera,  and  with  theae  exceptiona,  such  lauds  are  subject  to  the  same  con- 
trol by  the  atate  government  as  any  other  lands  over  which  ita  jnriadictioa 
extends. 

Wbilb  Lands  Belong  to  United  States  they  may  be  disposed  of  by  that 
government  to  whom  it  pleaaea,  and  the  title  may  be  aeoured  to  the  par- 
chaser  in  such  manner  as  it  sees  fit  to  prescribe,  but  the  moment  the  sale 
ia  completed  and  the  title  secured  to  the  purchaser,  the  land  enters  into 
the  general  mass  of  the  property  of  the  state,  relieved  from  all  control  of 
the  federal  government  whatever,  save  such  as  is  incident  to  the  general 
relation  of  the  state  to  the  federal  Union. 

9tatb  Tribunals  have  Jurisdiction  to  try  and  determine  conflicting  daima 
to  lands  within  its  borders,  when  they  arise  between  citiiena  of  the  state, 
or  the  state  and  a  citizen,  to  the  same  extent  that  any  other  question  of 
title  or  property  may  be  entertained  by  ita  courts.  And  it  can  make  no 
difference  in  this  respect  that  both  claimants  are  grantees  of  the  United 
States. 

OvLT  Limitations  upon  State  in  Regard  to  Questions  cognizable  in  ita 
courts  are  such  as  it  may  have  itself  created  by  the  adoptiou  of  the  federal 
conatitution;  theae  extend  to  all  cases  at  law  and  in  equity  arising  under 
that  instrument,  and  the  laws  and  treaties  of  the  United  States,  but  it 
does  not  follow  that  the  state  has  relinquished  jurisdiction  over  questions 
involving  private  rights,  simply  because  these  rights  have  their  origin  ia 
some  law  of  the  United  States. 

fiDXRAL  JUDIGIART  CAN  EXXBOISX  No  CONTROL  WHATEVER  OVer  decisions 

of  atate  conrta,  aimply  because  aome  law,  treaty,  or  authority  of  the 
United  Statea  ia  called  into  queation  in  the  atate  ooort;  but  only  when 
the  deoiaion  of  the  atate  court  ia  against  the  validity  of  the  rights  titls^ 
or  claim  aet  np  under  such  law,  treaty,  or  anthority. 
ViDERAL  JuDidART  HAS  No  CoHTBOL  OVER  QuBmoHi^  when  onoe  the 
atate  ooorta  have  aoqnhred  Juriadiotion,  until  the  state  haa  finally  ex« 
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hamted  ite  judicial  power  over  them  by  a  final  deddcm  in  Hi  highest 
tribonaL 

It  d  Pbcuuarlt  QiTSsnoN  pob  Soprsms  Court  to  determine  whether  it 
haa  jnriadictioD  to  review  a  deciaion  made  in  a  state  court.  It  is  soffi- 
cient  for  the  latter  to  feel  assnred  that  it  has  jurisdiction  over  the  qnes- 
tioQ  it  is  called  upon  to  decide. 

Fravb  OB  Other  Irrbgularitt  must  Afpbar  on  Fagb  of  letters  patent 
for  land,  to  render  them  void  in  a  court  of  law.  When  the  fraud  or 
other  defect  arises  on  circumstances  dehors  the  patent,  it  is  voidable 
only  in  a  suit  in  equity. 

AflnoN  TO  Sbt  aside  PATBzar  to  Lahd  on  the  ground  of  fraud,  by  a  party 
in  actual  possession,  and  brought  under  the  Minnesota  statute  for  deter- 
mining an  adverse  claim,  estate,  or  interest  in  land,  is  as  much  a  direct 
proceeding  to  set  aside  the  patent,  as  would  be  a  bill  in  equity  filed  for 
that  purpose. 

Statb  Lavd-oiticers  Act  Judiciallt,  and  their  decisions  are  as  final  as 
those  of  other  courts,  in  all  matters  which  by  law  are  confided  to  their 
examination  and  decision. 

Patent,  Issuiko  in  Virtue  of  Decision  of  Land-officers,  may  be  im- 
peached in  equity  for  fraud  or  collusion  in  obtaining  it,  even  where  such 
officers  act  clearly  within  the  sphere  of  their  jurisdiction.  But  even  in 
eqiuity,  it  must  be  made  to  appear  that  the  party  had  no  remedy  at  law 
adequate  to  his  protection.  Nor  will  the  court  set.  aside  the  deciaion 
upon  the  suggestion  of  fraud  alone. 

In  AmoN  to  Set  aside  Land  Patent  obtained  through  fraud,  if  it  ap- 
pear that  plaintiff  had  notice  and  contested,  or  had  an  opportunity  to 
contest  and  did  not  take  advantage  of  it,  the. admission  of  false  testi- 
mony would  not  be  sufficient  ground  for  relief. 

The  opinion  sufficiently  states  the  facts. 

Cofe,  attorney-general,  for  the  state. 
Baehelder  and  Buckhanij  for  the  respondent. 

By  Court,  Flandrau,  J.  This  court  has  on  a  former  occa^ 
sion  examined  the  position  occupied  by  the  United  States,  and 
its  rights  as  a  land-holder  within  the  borders  of  this  state.  In 
the  case  of  Camp  v.  Smithy  2  Minn.  155-175,  that  question 
was  fiiUy  discussed,  and  our  views  there  expressed  are  sub- 
stantially that  the  United  States  has  but  a  proprietary  inter- 
est in  such  land,  the  sovereignty  being  in  the  state.  That  the 
rights  attaching  to  such  interest  do  not  differ  from  those  of 
any  other  land-holder  in  the  state  except  as  provided  by  the 
constitution  of  the  United  States,  and  the  terms  of  the  com- 
pact between  the  general  and  state  governments  at  the  time 
the  state  is  admitted  into  the  Union.  These  exceptions  are 
as  follows: 

The  constitution  of  the  United  States,  by  article  4,  section 
8,  ptovides  that  *'the  congress  shall  have  power  to  dispose  of 
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and  make  all  needful  rules  and  regulations  respecting  the  ter- 
ritory or  other  property  belonging  to  the  United  States." 

The  act  of  congress  authorizing  the  people  of  the  territory 
of  Minnesota  to  form  a  constitution  and  state  government  pre- 
paratory to  their  admission  into  the  Union,  etc.,  passed  Feb- 
ruary 26,  1857,  contained  certain  propositions  to  the  people  of 
Minnesota,  subject  to  their  acceptance  or  rejection.  On  the 
part  of  the  United  States,  the  government  offer  to  grant  to 
the  state  certain  lands  for  school,  university,  and  public  build- 
ing purposes,  also  salt  springs  and  adjacent  lands,  and  five 
per  cent  of  the  net  proceeds  of  the  sales  of  the  public  lands 
lying  within  the  state,  upon  the  condition  that  the  state  will, 
by  a  clause  in  its  constitution  irrevocable  without  the  consent 
of  the  United  States,  provide  that  the  state  shall  never  inter- 
fere with  the  primary  disposal  of  the  soil  within  the  same  by 
the  United  States,  or  with  any  regulations  congress  may  find 
necessary  for  securing  the  title  in  said  soil  to  bona  fide  pur- 
chasers thereof;  and  that  no  tax  shall  be  imposed  on  lands 
belonging  to  the  United  States,  and  that  non-resident  pro- 
prietors shall  not  be  taxed  higher  than  residents:  Sec.  5;  see 
Comp.  Stats.,  p.  43. 

These  several  propositions  were  distinctly  accepted  by  the 
state  upon  the  terms  required  by  the  act,  by  a  clause  in  the 
state  constitution:  Const.,  art.  2,  sec.  3. 

The  state,  therefore,  cannot  interfere  with  the  primary  dis- 
posal of  the  soil,  nor  with  any  regulations  congress  may  find 
necessary  for  securing  title  to  bona  fide  purchasers,  nor  can  it 
tax  the  lands  of  the  United  States  within  its  borders;  and  with 
these  exceptions,  such  lands  are  subject  to  the  same  control  by 
the  state  government  as  any  other  lands  over  which  its  juris- 
diction extends. 

It  will  be  seen  that  all  these  rights  reserved  by  congress  are 
in  terms  restricted  in  their  operation  to  the  period  during 
which  the  lands  are  the  property  of  the  United  States.  While 
the  lands  belong  to  the  United  States,  they  may  be  disposed  of 
by  that  government  to  whom  it  pleases,  and  the  title  may  be 
secured  to  the  purchaser  in  such  manner  as  it  sees  fit  to  pre- 
scribe; but  the  moment  the  sale  is  completed,  and  the  title 
secured  to  the  purchaser,  the  land  enters  into  the  general  mass 
of  the  property  of  the  state,  relieved  from  all  control  of  the 
federal  government  whatever,  save  such  as  is  incident  to  the 
general  relation  of  the  state  to  the  federal  Union. 

These  observations  are  made  with  a  view  to  one  point  rais.>c 
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bj  the  oounsel  for  the  defendant,  that  the  source  of  the  de- 
^dant's  title  being  a  patent  from  the  United  States,  it  was 
not  subject  to  impeachment  in  any  tribunal  save  those  of  the 
federal  government.  If  the  above  position  is  correct,  that  the 
land,  on  passing  from  the  United  States  by  grant,  and  becom- 
ing the  property  of  the  citizen,  loses  all  its  privileged  features, 
and  stands  as  any  other  property  within  the  state,  then  it  fol- 
lows that  the  state  must  have  jurisdiction  to  try  and  determine 
conflicting  claims  to  the  same,  when  they  arise  between  citi- 
zens of  the  state,  or  the  state  and  a  citizen,  as  in  this  case,  to 
the  same  extent  that  any  other  question  of  title  or  property 
may  be  entertained  by  its  courts.  And  it  can  make  no  differ- 
ence in  this  respect  that  both  claimants  are  grantees  of  the 
United  States.  The  question  is  simply  one  of  title  to  land 
between  parties,  and  concerning  a  subject-matter  clearly  within 
the  jurisdiction  of  the  state  tribunals.  The  question  in  this 
case  involves,  it  is  true,  the  construction  of  an  act  of  congress 
as  the  source  of  title  on  the  part  of  the  state,  and  an  examina- 
tion of  the  validity  of  a  patent  granted  by  the  United  States  of 
the  same  lands  to  the  defendant,  alleged  to  have  been  obtained 
by  fraud;  but  the  doctrine  is  both  a  novel  and  alarming  one, 
that  the  state  tribunals  have  not  the  power,  at  least  in  the  first 
instance,  to  entertain  questions  arising  under  acts  of  the  fed- 
eral government  and  its  officers  when  involving  the  rights  of 
its  citizens. 

The  only  limitations  upon  the  state  in  regard  to  the  ques- 
tions cognizable  in  their  courts,  are  such  as  they  have  them- 
selves created  by  the  adoption  of  the  constitution  of  the 
United  States,  and  though  they  have  consented  that  the 
federal  jurisdiction  shall  extend  to  all  cases  in  law  and  equity 
arising  under  that  instrument,  and  the  laws  and  treaties  of 
the  United  States,  it  does  not  follow  that  they  have  relin- 
quished jurisdiction  over  questions  involving  private  rights 
simply  because  those  rights  had  their  origin  in  some  law  of 
the  United  States.  It  is  a  matter  of  very  frequent  occurrence 
that  the  state  courts  are  called  upon  to  construe  the  laws  and 
treaties  of  the  United  States,  and  acts  of  authority  emanating 
from  that  government,  in  matters  properly  appertaining  to  their 
jurisdiction;  and  the  federal  judiciary  can  exercise  no  control 
whatever  over  their  decisions  on  such  questions  simply  because 
such  law,  treaty,  or  authority  was  called  in  question  in  the 
state  court;  but  only  when  the  decision  of  the  state  court  is 
againat  the  validity  of  the  right,  title,  or  claim  set  up  under 


414  State  v.  Bachelder.  [Miun. 

the  law,  treaty,  or  authority  of  the  United  States:  Judiciary 
Act  of  September  24, 1789,  sec.  25;  1  U.  S.  Stats,  at  Large, 
p.  85,  86;  WUliaTna  v.  Norris,  12  Wheat.  117.  Nor  has  the 
federal  judiciary  any  control  over  such  questions  when  once 
the  state  courts  have  acquired  the  same,  until  the  state  has 
finally  exhausted  its  judicial  power  over  them  by  a  final  decis- 
ion in  its  highest  tribunal:  HinuUm  y.  Moore j  3  Id.  433. 

Whether  or  not  the  supreme  court  of  the  United  States 
would  have  jurisdiction  to  review  the  decision  we  may  make 
in  this  case  is  peculiarly  for  that  court  to  determine.  It  is 
always  quite  sufficient  for  us  to  be  well  assured  that  we  possess 
jurisdiction  over  the  questions  that  we  are  called  upon  to 
decide,  and  leave  every  other  court  of  superior  appellate 
powers  to  do  the  same.  The  observations  above  made,  with 
regard  to  the  jurisdiction  of  the  supreme  court  of  the  United 
States,  and  the  decisions  of  that  court  cited,  are  more  to  show 
the  views  entertained  by  it  of  our  jurisdiction  than  to  com- 
ment upon  the  extent  of  it. 

Having  ascertained  that  the  question  of  title  involved  in 
this  case  may  be  tried  in  our  own  courts,  we  come  to  the  next 
question  raised  by  the  defendant,  which  refers  to  the  proper 
form  of  action  in  which  to  assail  a  patent.  It  is  contended 
that  it  only  can  be  impeached  in  an  action  commenced  in 
equity  to  set  it  aside. 

This  doctrine  is  substantially  decided  in  the  supreme  court 
of  the  United  States,  in  the  case  of  Polk  v.  WendcUj  9  Cranch, 
87.  That  was  an  action  of  ejectment,  and  the  court,  at  page 
99,  after  declaring  that  a  court  of  equity  is  the  most  eligible 
tribunal  to  examine  such  questions,  for  the  reason  that  in  such 
courts  *'the  specific  points  must  be  brought  into  view,  the 
various  circumstances  connected  with  those  points  considered, 
and  all  the  testimony  respecting  them  may  be  laid  before  the 
court,"  say  by  way  of  qualification  to  the  above  rule,  that 
'Hhere  are  cases  in  which  the  grant  is  absolutely  void;  as 
where  the  state  has  no  title  to  the  thing  granted,  or  where  the 
officer  had  no  authority  to  issue  the  grant  In  such  cases,  the 
validity  of  the  grant  is  necessarily  examinable  at  law." 

The  same  is  held  in  the  case  of  Palterson  v.  VFtnn,  11  Wheat. 
380;  and  also  in  Boardman  v.  Reed  dc  Fordj  6  Pet.  328;  see  ahu 
People  v.  Livingston,  8  Barb.  253;  Jackson  v.  Marshy  6  Cow. 
281;  Jackson  v.  Lawton^  10  Johns.  23  [6  Am.  Dec.  311].  In 
which  latter  case  Chief  Justice  Kent,  after  examining  the  law 
pretty  thoroughly,  uses  the  following  language:  ''Unless  letters 
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|)atent  are  absolutely  void  on  the  face  of  them,  or  the  issuing 
of  them  was  without  authority,  or  was  prohibited  by  statute, 
they  can  only  be  avoided  by  a  regular  course  of  pleading,  in 
which  the  fraud,  irregularity,  or  mistake  is  directly  put  in 
issue.  The  principle  has  been  frequently  admitted  that  the 
fraud  must  appear  on  the  face  of  the  patent  to  render  it  void 
in  a  court  of  law;  and  that  when  the  fraud  or  other  defect 
arises  on  circumstances  dehors  the  grant,  the  grant  is  Yoidable 
only  by  suit: "  People  v.  Mouran^  5  Denio,  389;  Jcuikson  y.  J7art, 
12  Johns.  77  [7  Am.  Dec.  280]. 

This  principle  is  certainly  well  founded  in  reason,  and  the 
cases  above  cited  are  of  undoubted  authority.  The  reason 
given  for  the  principle  is  this:  that  patents  are  high  record 
authority;  that  they  import  verity,  and  should  not  be  im- 
peached in  any  court  that  does  not  enjoy  a  full  opportunity  to 
investigate  the  whole  subject  upon  a  regular  course  of  pleading 
and  proof  directed  expressly  to  the  points  of  irregularity  or 
fraud  complained  of. 

The  form  of  action  adopted  by  the  plaintiff  to  test  the  ques- 
t  on  at  bar  is  under  the  following  provision  of  statute: 

^'An  action  may  be  brought  by  any  person  in  possession,  by 
himself  or  his  tenant  of  real  property,  against  any  person  who 
claims  an  estate  or  interest  therein,  adverse  to  him,  for  the 
purpose  of  determining  such  adverse  claim,  estate,  or  interest: " 
Comp.  Stats.,  p.  595,  sec.  1. 

The  language  of  this  statute  is  not  confined  to  the  determi- 
nation of  any  particular  character  of  claim,  estate,  or  interest 
that  may  be  asserted  adversely  to  a  party  in  possession  of 
land,  but  comprehends  all  claims  of  what  nature  soever,  and 
authorizes  the  determination  of  fo.  3m  in  the  action  so  brought 
under  it. 

We  had  occasion  to  rule  upon  this  statute  in  the  case  of 
Stede  V.  Fish^  2  Minn.  153,  where  we  held  that  it  was  the  in- 
tent of  the  legislature  in  passing  that  act,  that  any  one  who 
has  the  actual  possession  of  land,  and  consequently  is  prima 
fade  the  owner  of  the  same,  may  upon  that  fact  alone  insti- 
tute an  action  against  any  one  who  casts  a  cloud  upon  his 
titie,  and  compels  him  to  spread  his  claim  upon  the  record, 
that  it  may  be  adjudicated  and  forever  put  at  rest."  This  is 
aadoubtedly  the  object  of  the  statute,  and  we  think  it  affords 
a  ready  means  of  trying  such  questions,  giving  as  it  does  all 
•He  advantages  of  a  ''regular  course  of  pleading"  similar  in 
aU  respects  to  that  of  a  bill  and  answer  in  chancery.    The 
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complaint  BhowB  a  prima  facie  right  in  the  plaintiff,  and  an 
adverse  claim  in  the  defendant.  The  answer  exhibits  the 
nature  of  the  defendant's  claim.  The  reply  sets  forth  all  the 
facts  that  the  plaintiff  relies  upon  to  defeat  the  claim  of  the  de- 
fendant, and  the  facts  of  the  reply  are  all  put  in  issue  by  the 
operation  of  the  statute:  Comp.  Stats,  p.  543,  sec.  88.  None  of 
the  reasons,  therefore,  out  of  which  have  grown  the  rule  that 
a  patent  cannot  be  assailed  collaterally,  or  in  an  action  of 
ejectment,  apply  to  an  action  prosecuted  under  this  statute. 
It  is  as  much  a  direct  proceeding  to  set  aside  the  patent  as 
would  be  a  bill  filed  for  that  purpose.  The  pleadings  contain 
the  same  facts,  and  they  are  adjudicated  in  the  same  tribunaL 
The  plaintiff  has  selected  a  form  of  action  fully  adequate  to 
test  th<^  question  he  seeks  to  raise. 

The  settlement  of  these  preliminary  questions  leads  us  to 
the  merits  of  the  controversy.  The  plaintiff  claims  title  to  the 
land  in  question  under  the  act  of  congress,  February  26, 
1857,  Comp.  Stats.,  p.  12,  which  by  section  5  grants  to  the 
state  for  the  use  of  schools  sections  numbered  16  and  36  in 
every  township,  except  such  parts  thereof  as  had  been  previ- 
ously sold.  This  grant  became  absolute  upon  its  acceptance 
by  the  convention  and  the  subsequent  adoption  of  the  state 
con^itution  by  the  people  on  the  thirteenth  day  of  October, 
1857;  and  did  the  question  rest  upon  the  statute  alone,  it  would 
have  passed  to  the  state  all  the  lands  embraced  in  such  sec- 
tions 16  and  86  that  the  United  States  was  the  owner  of  on 
the  twenty-sixth  day  of  February,  1857,  the  day  of  the  pas- 
sage of  the  act:  Grignon  v.  Aator,  2  How.  319;  United  States 
V.  Brooks,  10  Id.  442. 

The  act,  however,  was  qualified  by  a  joint  resolution  of  con- 
gress passed  March  3,  1857,  which  authorized  parties  who 
had  settled  upon  school  lands  previous  to  their  having  been 
surveyed,  to  pre-empt  the  same,  on  bringing  themselves 
within  the  requirements  of  the  pre-emption  act  in  all  other 
respects.  The  state,  therefore,  took  the  grant  of  these  school 
sections  incumbered  by  the  claims  of  such  parties  as  had 
made  settlement  upon  them  prior  to  the  survey  and  could 
bring  themselves  within  the  resolution  and  the  pre-emption 
act. 

The  defendant  claims  that  his  assignor  made  his  settlement 
before  the  surveys,  pre-empted  the  land,  and  received  his  patent 
therefor  from  the  government  of  the  United  States.  The  plain- 
tiff in  his  reply,  alleges  that  the  preemption  was  made  by 
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fraud,  that  the  assignor  of  the  defendant  did  not  in  fact  make 
any  settlement  upon  the  land  before  the  survey,  and  that  he 
procured  a  witness  to  swear  falsely  to  the  necessary  facts  be- 
fore the  land-officers,  to  obtain  from  them  a  certificate  of  pre- 
emption, etc.  The  pleadings  are  full  in  their  allegations,  the 
above  is  merely  a  compendium  of  their  contents.  The  reply 
is  demurred  to  for  insufficiency,  and  the  defendant  had  judg- 
ment on  the  demurrer  in  the  court  below. 

In  all  the  various  aspects  in  which  the  case  is  presented 
by  the  plaintiff,  I  can  see  but  one  real  question  which  lies 
at  the  root  of  them  all,  and  that  is,  whether  the  decision  of 
the  land-officers  upon  the  facts  of  settlement  prior  to  the 
surveys  is  so  absolutely  conclusive  as  to  cut  off  any  subse- 
quent inquiry  concerning  the  same.  The  defendant  insists 
that  upon  the  finding  of  such  fact  by  the  land-officer,  the  ques- 
tion of  settlement  becomes  re$  judicata  as  fully  and  finally  as 
if  a  jury  had  so  found  in  a  former  suit  between  these  parties 
where  that  question  had  been  necessarily  involved. 

The  plaintiff  urges  four  grounds  upon  which  he  may  ques- 
tion the  patent  of  the  defendant:  1.  When  the  officers  act  with- 
out the  pale  of  their  authority;  2.  When  the  patent  is  obtained 
by  the  fraud  and  perjury  of  the  patentee;  3.  When  the  action 
is  brought  by  a  grantee  seeking  to  establish  his  priority  of  title, 
and  thereby  to  show  that  the  common  grantor  had  n6  title  to 
convey  to  the  defendant;  4,  When  the  object  of  the  evidence 
is  to  define  and  fix  the  limits  of  the  grant,  and  thereby  show 
ttiat  it  covers  land  claimed  by  the  adverse  party. 

I  cannot  see  that  the  nature  of  the  question  is  at  all  changed 
by  the  different  forms  in  which  the  plaintiff  puts  it.  The  offi- 
cers cannot  be  said  to  have  acted  without  the  pale  of  their 
authority  in  hearing  the  case  of  the  pre-emptor,  and  if  they 
were  imposed  upon  by  fraudulent  suggestions  and  perjured 
evidence,  then  it  is  a  question  of  fraud,  and  not  of  excess  of 
authority,  or  want  of  jurisdiction.  If  the  plaintiff  desires  to 
show  that  the  United  States  had  parted  with  its  title  by  the 
act  of  February  26,  1857,  and  thus  claim  a  prior  title  to  that 
of  the  patentee,  it  can  only  do  so  by  showing  that  the  latter 
had  not  in  fact  made  the  settlement  prior  to  the  survey; 
because  upon  that  fact  depends  the  priority  of  the  plaintiff's 
title,  and  this  at  once  brings  up  the  question  of  the  conclusive- 
ness of  the  decision  of  the  land-officers;  and  the  same  reason- 
ing applies  to  the  fourth  ground  of  the  plaintiff.  The  limit  of 
the  grant  to  the  plaintiff  can  only  be  fixed  and  defined,  so  as 
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to  exclude  the  patentee,  by  showing  his  settlement  not  to  hav^ 
been  made  prior  to  the  survey.  So  the  whole  question  neces- 
sarily resolves  itself  into  the  fraud  of  the  patentee  in  proving 
this  fact  before  the  land-officers,  and  whether  that  can  be 
shown  to  impeach  the  patent;  and  in  this  light  we  will  exam- 
ine it. 

This  court  has  had  the  question  of  the  powers  of  the  United 
States  land-officers,  and  the  effect  of  their  decisions,  under 
consideration,  to  some  extent,  in  the  case  of  Leech  v.  Hauch,  t 
Minn.  448.  It  was  our  opinion,  then,  that  in  all  matters  whick 
by  law  are  confided  to  their  examination  and  decision,  they 
act  judicially,  and  their  decisions  are  as  final  as  those  of  other 
courts:  See  McConnell  v.  WUeoZj  1  Scam.  353;  Bruner  v.  Manr 
love,  Id.  156  [36  Am.  Dec.  551];  Bennett  v.  Farrar,  2  Gilm. 
598;  Gray  v.  McCance,  14  111.  347;  MeGhee  v.  Wright,  16  Id. 
565;  Minter  v.  Crommelin,  18  How.  87;  Cooper  v.  Roberts,  Id. 
173.  This  position  is  not  controverted  by  the  plaintiff,  and 
cannot  be  successfully.  I  will,  for  the  purpose  of  this  inves- 
tigation, treat  the  patent  sought  to  be  impeached  as  issuing  by 
virtue  of  a  judicial  determination  of  the  land-officers,  and  con 
sequently  ranking  with  a  judgment  in  point  of  verity. 

I  have  made  very  diligent  search  through  the  English  and 
American  authorities  at  my  command,  to  see  to  what  extent 
courts  of  equity  have  granted  relief  against  patents  and  judg- 
ments obtained  by  fraud.  I  find  the  rule  generally  stated, 
that  relief  may  always  be  had  in  such  cases.  Thus  Justice 
McLean,  delivering  the  opinion  of  the  supreme  court  of  the 
United  States  in  the  case  ot  Stoddard  y. Chambers,  2  How.  318, 
says:  ''It  is  true,  a  patent  possesses  the  highest  verity.  It 
cannot  be  contradicted  or  explained  by  parol;  but  if  it  has 
been  fraudulently  obtained,  or  issued  against  law,  it  is  void. 
It  would  be  a  very  dangerous  principle  to  hold  that  a  patent 
should  carry  the  legal  title,  though  obtained  fraudulently  or 
against  law.  Fraud  vitiates  all  transactions.  It  makes  void 
a  judgment,  which  is  a  much  more  solemn  act  than  the  issu- 
ing of  a  patent:"  See  also  Polk  v.  Wendal,9  Cranch,  98;  Jack- 
eon  V.  Hart,  12  Johns.  77  [7  Am.  Dec.  280];  Jackson  v.  Lawion^ 
10  Johns.  23  [7  Am.  Dec.  311].  It  is  useless  to  multiply  au- 
thorities; the  same  general  doctrine  is  held  through  them  all; 
yet  I  regret  to  say  that  I  have  been  able  to  find  but  one  aris- 
ing upon  a  pre-emption  case,  and  there  the  entry  was  set  aside 
because  it  was  allowed  upon  lands  clearly  not  within  the  juri» 
diction  of  the  officers,  and  not  for  firaud?  WUcox  v.  /ocibson,  IS 
Pet.  498. 
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In  regard  to  granting  relief  against  judgments  and  decrees 
of  courts,  it  is  stated  in  1  Maddock's  Chancery,  300:  '*  If  a 
verdict  has  been  obtained  by  fraud,  a  court  of  equity  will 
give  reliet" 

''So  if  a  judgment  at  law  be  obtained  against  conscience,  a 
court  of  equity  will  decree  the  party  to  acknowledge  satisfao* 
tion  on  that  judgment  though  he  has  received  nothing." 

''A  decree  obtained  by  fraud  may  be  set  aside,  not  by  a 
rehearing  or  appeal,  but  upon  an  original  bill  in  the  nature  of 
a  bill  of  review.  An  order  in  lunacy  may  be  set  aside  by  bill 
if  obtained  by  fraud."  In  support  of  this  doctrine,  he  cites 
Bamedy  ▼•  Povtel,  1  Ves.  sen.  289;  Richmond  v.  TayleuVy 
1  P.  Wms-  734;  Loyd  v.  Mansell,  2  Id.  73;  Sheldon  v.  Fortescue 
Alande^  3  Id.  Ill;  see  also  Mariot  v.  Mariot^  1  Stra.  666. 

The  case  in  1  Ves.  sen.  289  [Bamesly  v.  Powel],  was  the 
probate  of  a  will  in  the  exchequer  which  was  afterwards  found 
to  be  a  forgery.  Lord  Chancellor  Hardwicke  decreed  that  no 
use  should  be  made  of  the  will,  and  the  defendant  should 
consent  to  a  revocation  of  the  probate.  He  held  that  a  court 
of  equity  may  decree  satisfaction  to  be  acknowledged  of  a 
judgment  obtained  against  conscience,  and  that  a  person  ob- 
taining a  fine  by  fraud  may  be  decreed  a  trustee. 

In  the  case  in  1  P.  Wms.  734  [Richmond  v.  Tayleur],  a  bill 
was  filed  to  set  aside  a  decree  obtained.  The  chancellor  said 
that  ^'  if  fraud  or  surprise  upon  the  court  had  been  proved,  he 
would  have  set  aside  the  decree."  This,  however,  was  a  de- 
cree against  an  infant. 

The  case  in  2  P.  Wms.  73  [Loyd  v.  ManseWl^  was  a  bill  to 
Bet  aside  an  absolute  decree,  signed  and  enrolled,  alleging 
fraud  in  the  same,  in  the  manner  of  obtaining  service  by  mak- 
ing a  false  a£5davit  that  the  defendant  was  gone  beyond  sea, 
etc.  The  defendant  pleaded  the  decree  in  bar.  The  lord 
chancellor  says:  ^'All  these  circumstances  of  fraud  ought  to 
be  answered,  which  the  defendant  has  been  so  far  from  doing, 
that  he  only  pleads  that  decree  and  report  as  a  bar  which  the 
plaintiff  seeks  to  set  aside;  and  the  decree  being  signed  and 
enrolled,  the  plaintiff  has  no  other  remedy;  and  if  these  mat- 
ters of  fraud  laid  in  the  bill  are  true,  it  is  most  reasonable  that 
the  decree  should  be  set  aside." 

It  was  objected  that  according  to  this  rule  a  decree  might 
be  set  aside  by  an  original  bill. 

His  lordship  replied:  *^Such  a  gross  fraud  as  this  was  an 
tbuse  on  the  court  and  suflScieut  to  set  aside  any  decree." 
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The  case  in  3  P.  Wms.  Ill  [Sheldon  v.  Forteseue  Alande]^ 
was  as  follows:  The  committee  of  a  lunatic  obtained  an  order 
that  the  profits  of  the  lunatic's  estate  should  be  applied  to  his 
maintenance,  without  stating  a  definite  sum.  The  committee 
and  lunatic  both  died.  The  administrator  of  the  lunatic  filed 
a  bill  against  the  administrator  of  the  committee  for  an  ac- 
count. The  order  is  pleaded  in  bar.  The  chancellor,  aft^r 
discussing  the  whole  case,  concludes  his  opinion:  *'I  admit 
even  a  decree,  much  more  an  interlocutory  order,  if  gained  by 
collusion,  may  be  set  aside  on  a  petition;  a  fortiori  may  the 
■ame  be  set  aside  by  bill." 

The  case  in  1  Stxa.  666  [Marriot  v.  Marrioi],  merely  holds 
that  after  the  probate  of  a  will,  a  court  of  equity  may  inquire 
into  the  fairness  of  a  residuary  devise  of  personal  estate. 

In  Adams's  Equity,  419,  it  is  said :  ^'A  bill  to  impeach  a  decree 
for  fraud  used  in  obtaining  it  sufficiently  explained  its  own 
character.  It  may  be  filed  without  leave  of  the  court,  because 
the  alleged  fraud  is  the  principal  point  in  issue,  and  muBt  be 
established  by  proof  before  the  propriety  of  the  decree  can  be 
investigated;  and  where  a  decree  has  been  so  obtained,  the 
court  will  restore  the  parties  to  their  former  situation,  what- 
ever their  rights  may  be."  See  also  1  Story's  Eq.  Jur.,  sec. 
252;  Reigal  v.  Woody  1  Johns.  Ch.  403,  where  Chancellor  Kent 
cites  with  approbation  Bamsly  v.  Potoel,  1  Ves.  sen.  284, 280. 

From  my  investigation  of  this  question,  I  have  no  doubt 
that  a  judgment  or  decree  of  a  court,  or  a  patent  issuing  in 
virtue  of  a  decision  of  the  land-officers,  even  where  the  courts 
and  officers  act  clearly  within  the  sphere  of  their  several  juris- 
dictions, may  be  impeached  in  equity  for  fraud  or  collusion 
in  obtaining  it.  Yet  it  has  caused  me  much  embarrassment 
to  decide  whether  the  reception  of  false  evidence  upon  the 
merits  of  the  case,  in  which  the  decree  is  sought  to  bo  set 
aside,  is  such  fraud  as  will  be  relieved  against  As  a  general 
rule  in  judgments  and  decrees  rendered  by  courts  governed  by 
the  common  law,  or  systems  of  practice  founded  upon  it^  I 
have  no  hesitation  in  saying  that  it  would  not.  Such  courts, 
and  the  parties  litigating  in  them,  have  ample  means  to  pro- 
tect themselves  against  the  imposition  of  false  testimony.  The 
right  of  cross-examination  and  impeachment  has  always  been 
deemed  a  sufficient  safeguard  in  this  respect.  New  trials,  even, 
will  not  be  granted  simply  on  the  ground  of  false  evidence 
having  been  admitted. 

The  nearest  approach  to  granting  relief  against  a  judgment 
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because  it  was  foimded  upon  false  testimony  upon  the  merits, 
that  I  have  been  able  to  find,  is  the  case  in  1  Ves.  sen.  284 
[Damedy  v.  Wood},  above  cited,  where  a  will  was  proved, 
and  the  probate  decree  subsequently  set  aside  on  a  bill  alleging 
the  wiU  to  be  a  forgery.  But  that  case  has  special  features 
which  destroy  it  as  an  authority  on  the  point  I  am  considering. 
The  method  of  obtaining  the  probate  in  that  case  was  to  get 
from  the  next  of  kin,  by  fraud,  an  agreement  that  he  shouM 
do  all  acts  demanded  of  him,  and  then  obtaining  under  the 
agreement  a  special  proxy  confessing  the  allegations  upon 
which  was  founded  the  sentence  of  probate.  The  court  of 
equity  operated  first  upon  the  fraudulent  agreements,  and 
through  them  upon  the  decree  of  probate,  and  finally  upon  the 
will. 

The  land-officers,  in  the  case  at  bar,  were  authcxrized  to  hear 
and  determine  the  question  as  to  whether  the  pre-emptor  had 
settled  upon  the  lands  prior  to  the  survey.-  This  proof  was  as 
much  a  part  of  the  pre-emptor's  case  as  the  subsequent  proof 
necessary  to  bring  him  within  the  act  of  1841,  because  without 
the  one  he  could  not  go  into  the  other.  The  counsel  for  the 
etate  endeavors  to  make  a  distinction  between  the  preliminary 
fact  of  settlement  before  the  survey,  and  the  regular  facts 
tinder  the  pre-emption  act,  on  the  ground  that  it  is  by  virtue 
of  the  prior  settlement  that  the  land-officers  have  jurisdiction 
over  the  school  sections  at  all,  and  that  in  deciding  facts  upon 
which  to  found  their  jurisdiction,  their  decision  should  not  be 
as  final  as  where  the  decision  is  in  a  matter  where  the  juris- 
diction is  defined  by  law;  but  it  is  difficult  to  sustain  tliis 
distinction  upcm  principle.  In  either  case,  the  facts  may  be 
contested,  and  must  be  judicially  determined,  placing  the 
decision  upon  the  same  footing  in  each. 

But  how  does  the  state  stand  upon  the  pleadings  in  this 
case?  It  does  not  follow  that  because  a  court  of  equity  can 
Bet  aside  a  judgment  obtained  by  fraud,  that  it  will  do  so 
apon  the  suggestion  of  the  fraud  alone.  I  apprehend  that  in 
an  application  to  equity  of  this  character  as  well  as  in  any 
other,  it  must  be  made  to  appear  that  the  plaintifi*  has  no 
remedy  at  law  adequate  to  his  protection.  How  is  it  here  T 
It  does  not  appear  that  the  state  was  not  a  party  to  the  pro- 
ceedings in  the  land-office,  although  the  counsel  on  both  sides 
aj^e  the  case  upon  the  supposition  (which  was  probably  true) 
that  the  state  bad  no  notice  and  was  not  heard;  nor  does  it 
«K^ear  that  the  state  was  left  in  ignorance  of  the  proceedings 
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in  the  land-office  until  too  late  to  make  application  to  that 
tribunal  for  redress;  both  of  which  facts  were  essential  to  the 
plaintiff's  bill,  or,  as  in  this  case,  his  reply.    If  the  plaintiff 
had  notice,  and  contested,  or  had  an  opportunity  to  contest  and 
did  not  take  advantage  of  it,  the  adniission  of  fiEdse  testimony 
would  not  be  sufficient  ground  for  relief,  because,  as  before 
shown,  the  privileges  of  cross-examination  and  impeachment 
are  ample  protection  against  such  practices.    If  the  plaintiff 
was  aware  of  the  decision  of  the  land-office  at  any  time  dur- 
ing the  pendency  of  the  matter  therein,  an  application  to  any 
of  the  land-officers  in  whose  department  the  case  might  have 
been,  setting  forth  the  facts,  would  have  procured  a  rehearing 
and  a  detection  of  the  fraud.    If  the  plaintiff  knew  of  the 
decision  against  its  interest,  and  allowed  the  time  to  elapse  in 
which  it  could  have  obtained  relief  in  the  same  court  without 
appealing  to  that  tribunal,  I  think  its  negligence  is  a  good 
answer  to  an  action  of  this  nature.    There  can  be  very  litOe 
doubt  that  if  the  case  was  still  pending  in  the  land-office,  this 
court  would  turn  the  plaintiff  over  to  that  tribunal  for  relief^ 
because  it  would  have  ample  power  to  grant  it.    It  is  only 
when  the  plaintiff,  without  any  default  of  his  own,  is  placed 
in  a  position  that  the  law  courts  cannot  afford  him  adequate 
redress,  that  this  court  will  interfere,  and  for  the  purpose  of 
this  investigation  we  must  place  the  land  department  of  the 
United  States  in  the  category  of  law  courts. 

Fully  appreciating  the  difficulties  surrounding  a  correct  de- 
cision of  the  several  questions  presented,  I  have  endeavored 
to  so  qualify  my  reasoning  as  to  avoid  trenching  upon  any 
settled  principle  of  the  law,  or  experimenting  in  new  or  doubt- 
ful ones,  and  also  to  confine  the  decision  to  the  particular  fisLCts 
presented  by  the  pleadings;  and  being  of  the  opinion  that  the 
reply  is  defective  in  the  particulars  suggested,  a  court  of 
equity  should  not  take  cognizance  of  the  cose. 

The  demurrer  was  well  sustained,  and  the  judgment  ib 
affirmed. 


Power  of  State  to  Tax  Property  within  ito  borders:  See  Peopk  ▼.  Col^ 
man,  60  Am.  Deo.  581;  Harrison  v.  Mayor  qf  Viekaburg,  41  Id.  633;  Battle  ▼. 
MobUe,  44  Id.  438,  and  notes  to  these  cases. 

State  Courts  cannot  Interfere  with  or  Control  the  offioen  of  the 
general  government  in  the  disposal  of  pablic  lands:  Lewis  v.  Lewis,  43  Am. 
Dec.  640. 

CoNTEvr  BETWEEN  CITIZENS  OF  State,  rospeoting  title  to  landi  dsRfed 
from  the  federal  goremment  lying  within  the  stata^  nuut  be  detarauDed  1^ 
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the  itato  ooDrti^  thoagh  the  constmetion  of  an  act  of  congress  U  invc^Ted: 
ftrry  t.  (yHaid(m,  49  Am.  Dec  100. 

Statb  has  UnoosTTBOLLXD  JuRiSDicnoN  oveat  all  property,  real  and  per- 
HHuJ,  witiun  its  territory:  Smith  v.  Eaion,  58  Am.  Deo.  746;  People  t.  Coieman^ 
•0  Id.  581. 

JcwoDicnoR  OT  State  Ck>iTBT3  over  cases  arising  under  federal  laws:  See 
Mte  to  TeaB  t.  FeiUm,  49  Am.  Deo.  358. 

Patbnt  to  Laitds  mat  bb  Imfeaohbd  for  illegality  or  fraud,  and  the 
^nestion  is  examinable  as  well  at  law  as  in  equity:  HU-^ue-ho-jni  v.  Watta^ 
45  Am.  Doc  908,  and  note  309.  Bnt  for  matter  aUundej  a  patent  can  only  be 
impeached  by  direct  suit  in  equity:  NufweU  v.  Caunn^  8  Id.  742,  and  note  746. 

LAVD-ovfiOKBS  Act  Judxoiallt,  and  their  decision  is  final  and  binding,  in 
cases  of  pre-emption  rights,  except  in  cases  of  fraud:  Lewis  v.  Lewis,  43  Am. 
Dec  540;  LconmU  ▼.  SUmaon,  62  Id.  696;  and  for  citations  in  this  series  pro 
and  eon,  see  notes  to  these  cases. 

Equttt  will  Rklibvs  against  'DBcmms  of  land-offioer  when  procured 
tiuoogh  frand:  Lamont  v.  SUmmm,  62  Am.  Dec  696,  and  note  701.  The 
principal  case  is  followed  in  StaU  v.  Stevens,  5  Minn.  521,  where  the  court 
say:  "The  dedsion  in  this  case  must  be  the  same  as  that  in  the  case  of  State 
V.  Badkldert  argued  at  this  term,  as  both  involve  the  same  questions.  Our 
viswB  are  given  in  that  case  tn  exfetiao,  and  it  is  unnecessary  to  repeat  them 


Statx  ot  McmxaoTA  Took  Graitt  of  school  sections  incumbered  by  the 
dsims  of  such  persons  as  had  made  settlements  upcm  them  prior  to  the  survey, 
and  could  bring  themselves  within  the  resolution  and  the  pre-emption  act, 
and  the  land-officers  had  the  right  and  jurisdiction  to  determine:  1.  Whether 
the  lands  had  been  settled  upon  prior  to  such  survey;  2.  It  they  were  imposed 
apon  by  fraudulent  practices,  and  their  decision  thus  improperly  obtained, 
mpdty  would,  upon  a  proper  showing,  set  it  aside,  but  the  mere  admission  of 
fslse  evidence  would  not  be  sufficient  proof  of  fraud  for  this  purpose;  3.  That 
as  it  did  not  appear  that  the  state  was  not  a  party  to  the  proceedings  before 
the  land-office,  nor  that  it  was  left  in  ignorance  of  them  until  too  late  to  seek 
ledrsas  in  that  tribunal,  equity  had  no  jurisdiction  to  vacate  a  patent  granted 
Bpon  the  decision  of  the  land-officers:  StaU  v.  Bachelder,  7  Minn.  135,  and 
139,  citing  the  principal  case 

Tkb  pbihcipal  casb  is  oitxd  in  Foster  v.  CouTdif  Commissioners  etc.,  7  Minn. 
MS^  to  the  points  contained  in  the  first  paragraph  of  syllabus,  supra. 

JJmxsD  &tATEa  LAND-omcBBs  Act  JuDiciALiiT,  and  their  decisions  are  as 
fhial  as  other  courts:  Monnette  v.  Cratt,  7  Minn.  251,  citing  the  principal  case. 

AonoH  Bbouoht  uitdxb  Miniybsota  Statutx  to  determine  adverse  claim, 
intereat,  or  estate  in  land,  must  be  brought  by  a  party  in  actual  possession: 
JTurpfty  V.  Hinds,  15  Minn.  183.  But  it  does  not  follow  that  any  of  the 
remedies  furnished  by  equity  by  parties  not  in  possession  are  by  the  statute 
cut  ofl^  or  in  any  way  interfered  with:  HamiUon  v.  BaiUn,  8  Id.  405,  both 
dting  the  principal  case 

Skpabatx  AonoN  caitnot  be  MAnvTAnrxD  in  equity  to  set  aside  a  judg- 
soent  of  a  court  of  competent  jurisdiction  because  it  has  been  procured  by 
means  of  false  testimony,  where  the  court  rendering  it  has  full  power  to 
siEord  adequate  relief  upon  an  application  in  the  same  suit  or  proceeding: 
Johatiom  v.  Paul,  23  Minn.  49;  and  see  also,  on  this  point,  MeNair  v.  Toler, 
ft  Id.  183,  both  citing  the  principal  case. 


424  Pabrbt  V,  Shaubhut.  [Minn. 

Gurx&AL  DxMUBBSR  TO  PuuDnro,  that  it  does  not  co&taiii  facts  sufficifliit 
to  constitato  a  canse  of  action  or  defense,  is  snfficient  without  further  sped- 
fioatioDs:  MonneUe  v.  Oratif  7  Minn.  242;  citing  the  principal  case. 

Wh^brj  Dxfbndamt  poks  not  DiBOLi.Df  Birr  Assxbts  the  legal  title  ai 
being  in  him,  the  plainti£f  may,  in  reply,  set  up,  in  avoidanoe  of  defendant*! 
legal  title,  facts  which  would  be  sufficient  ground  for  equitable  relief  as 
against  such  legal  title,  and  which  would  be  sufficient  reason  why  the  equi- 
table right  of  plainti£F  should  prevail  over  the  legal  title  of  defendant:  ScKooi 
Dktrki  ^o.  73(^8wU  County.  Wrabed^  81  Minn.  79,  citing  the  principal 
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(5  MIHKISOTA,  831] 

■ginvABLi  DooTBiRX  THAT  pABTT  MAT  HAVX  Bjblisv  from  his  aots  wfaSB 
done  in  ignorance  of  facts  has  no  application  to  a  question  of  priority  ef 
mortgage  liens,  arising  from  want  of  notice,  and  which  mnst  be  decided 
by  registry  acts  alone^  at  least  when  the  rights  of  third  parties  would 
be  affected.  Such  doctrine  obtains  in  cases  of  sales  of  property,  whete 
some  fact  known  to  the  vendor  and  unknown  to  the  vendee,  which  he  is 
under  no  obligation  or  duty  to  discover,  and  which  would  materially  in- 
fluence the  sale,  is  suppressed. 

Whxn  Pabtt  Bisibbs  to  Pubchasb  OB  Takb  IsouxBBAiiGB  apoa  land, 
his  guide  to  the  title  is  the  rocords  of  the  county;  and  the  record  of  a 
mortgage  is  notice  of  its  contents  only  so  far  as  the  record  discloses  it 
■  If  the  record  contains  any  instrument  which  ifi  not  authorised  to  be  re- 
corded,  either  from  the  nature  of  its  subject-matter  or  a  defect  in  its 
execution,  it  is  a  mere  nullity,  and  is  not  notice  for  any  purpose.  Ihers- 
fore,  where  the  statute  requires  that  a  mortgage  be  executed  in  the 
presence  of  two  witnesses,  and  the  record  diKloses  that  only  one  was 
present  at  its  execution,  the  registry  is  no  notice  to  any  one,  and  a  mort- 
gage subsequently  executed,  and  recorded  properly  witnessed,  is  entitled 
to  priority. 

The  opinion  states  the  facts. 

TourteUotte  and  Pitcher^  for  the  plaintiffii  in  error. 

WiUard  and  Barney^  for  the  defendants  in  error. 

By  Court,  Flandrau,  J.  On  the  eighth  day  of  June,  1858, 
Parret  and  wife  executed  a  mortgage  upon  the  land  in  ques- 
tion to  Charles  Thompson,  to  secure  the  sum  of  one  thousand 
dollars,  payable  in  one  year,  which  mortgage  was  properly 
recorded. 

On  the  fourteenth  day  of  May,  1859,  Parret  and  wife  exe- 
cuted another  mortgage  upon  the  same  premises  to  John  J. 
and  Henry  Shaubhut,  to  secure  the  sum  of  four  hundred  and 
forty-nine  dollars  and  sixty-nine  cents,  payable  in  two  months, 
which  mortgage  was  properly  executed  and  delivered;  but  in 
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the  recording  of  the  same  the  register  of  deeds  omitted  one  of 
the  attesting  witnesses,  and  the  same  appeared  upon  record  to 
have  been  executed  in  the  presence  of  but  one  witness. 

On  the  fifteenth  day  of  July,  1859,  Thompson  voluntarily 
canceled  his  mortgage  of  June  8,  1858,  and  took  a  new  one  for 
a  greater  amount,  with  interest  at  three  per  cent  per  month. 
The  consideration  for  the  second  mortgage  taken  by  Thompson 
was  the  first  debt  of  one  thousand  dollars,  with  accumulated 
interest.  This  mortgage  was  duly  recorded  on  the  sixteenth 
day  of  July,  1859. 

At  the  time  Thompson  took  this  second  mortgage  he  had  no 
notice  of  the  existence  of  the  Shaubhut's  mortgage,  except 
such  as  was  conveyed  to  him  constructively  by  the  records. 

The  contest  is  for  priority  of  lien  between  the  mortgage  of 
the  Shaubhuts  and  the  second  mortgage  of  Thompson.  On 
the  trial  below,  before  the  court  without  a  jury,  several  ques- 
tions were  raised  by  the  defendant  Thompson.  He  claimed 
to  have  acted,  in  canceling  his  mortgage,  in  ignorance  of  the 
fact  that  another  mortgage  had  intervened  in  favor  of  third 
parties;  and  also  that  he  was  induced  by  fraud  to  cancel  his 
first  mortgage.  Both  of  these  points  were  found  against  him 
by  the  court,  and  we  think  correctly,  upon  the  theory  which 
obtained  with  the  court  in  the  decision  of  the  case.  If  the 
Shaubhut  mortgage  was  well  recorded,  Thompson  could  not 
successfully  allege  ignorance  of  its  existence.  The  equitable 
doctrine  that  a  party  may  have  relief  from  his  acts  when  done 
under  an  ignorance  of  facts  has  no  application  to  questions  of 
this  character,  at  least  when  the  rights  of  third  parties  would 
be  afiected,  but  obtains  in  cases  of  sales  of  property,  where 
Bometaci  known  to  the  vendor  and  unknown  to  the  vendee, 
which  would  materially  influence  the  sale,  is  suppressed — as  if 
a  man  should  sell  a  house,  situated  in  a  distant  town,  which 
he  knew  at  the  time  to  be  burned  down,  and  of  which  fact  the 
vendee  was  ignorant — ^the  vendee  in  such  case  would  be 
entitled  to  a  redhibition  of  the  contract.  In  such  cases  the 
fact  suppressed  must  be  peculiarly  within  the  knowledge  of 
one  party  and  impose  upon  him  an  obligation  in  good  conscience 
to  disclose  it,  and  not  within  the  knowledge  of  the  other^  who 
must  also  be  free  bom.  any  obligation  or  duty  to  discover  it: 
1  Story's  Eq.  Jur.,  sees.  20^217.  This  case  does  not  present  a 
question  involving  this  doctrine.  The  ignorance  of  the  defend- 
ant Thompson,  as  to  the  mortgage  of  the  Shaubhuts,  must  be 
decided  upon  the  registry  acts  alone. 
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The  claim  that  Thompson  was  induced  to  cancel  his  first 
mortgage  by  fraud  is  not  sustained  by  the  proof,  and  the 
court  was  clearly  right  in  finding  both  these  points  against 
him. 

The  real  question  in  the  case  is,  whether  the  record  of  the 
Shaubhut  mortgage  was  notice  for  any  purpose.  The  statutes 
of  this  state  concerning  the  execution  of  conveyances  of  real 
estate  require  that  they  *^  shall  be  executed  in  the  presence  of 
two  witnesses,  who  shall  subscribe  their  names  to  the  same  as 
such:''  Comp.  Stats.,  p.  398,  sec.  8.  To  make  a  deed  of  any 
interest  in  real  estate  good  as  against  subsequent  purchasers, 
in  good  faith  and  for  a  valuable  consideration,  of  the  same 
real  estate,  the  deed  must  be  recorded:  Id.,  p.  404,  sec.  54. 
To  entitle  a  deed  to  record,  it  must  be  executed  and  acknowl- 
edged by  the  party  executing  the  same,  as  required  by  law: 
Id.,  p.  404,  sec.  57;  and  there  is  the  further  provision  on  page 
405,  section  60,  making  it  a  misdemeanor  for  any  register  of 
deeds  to  record  *'any  conveyance,  mortgage,  or  other  instru- 
ment, by  which  any  interest  in  real  estate  is  or  may  be  in  any 
way  affected,  unless  the  same  shall  have  been  duly  signed  and 
executed,  and  acknowledged  according  to  law." 

It  is  competent  for  the  government  to  prescribe  rules  for  the 
conveyance  of  lands  within  its  jurisdiction,  whether  by  deed, 
will,  or  otherwise,  and  it  can  impose  such  restrictions  as  are 
deemed  for  the  best  interests  of  its  subjects.  It  may  provido 
that  the  title  to  lands  shall  not  pass  unless  the  deed  or  will  is 
upon  paper  stamped  by  the  state.  It  may  declare  that  the  in- 
etrument  shall  be  attested  by  one,  two,  or  more  witnesses;  and 
none  of  these  requirements  involve  a  greater  exercise  of  au- 
thority than  to  say  that  the  conveyance  shall  be  in  writing,  as 
there  is  no  reason,  except  the  statutes,  why  a  man  should  not 
pass  his  real  as  well  as  his  personal  estate  by  parol  merely. 

That  statutes  requiring  certain  solemnities  to  attend  the 
execution  of  conveyances  are  imperative,  and  must  be  com- 
plied with  to  give  validity  to  them,  is  illustrated  by  the  action 
of  courts  in  annulling  wills  and  conveyances  of  land  fre- 
quently for  the  want  of  a  seal  or  other  essential  formality. 
That  our  legislature  has  always  considered  a  departure  from 
the  statute  forms  as  invalidating  conveyances,  is  found  in  the 
fact  that  a  series  of  acts  have  been  passed  year  after  year  to 
save  such  as  are  defectively  executed,  while  the  same  l^isla- 
tures  have  steadily  adhered  to  the  forms  first  prescribed,  and 
even  added  greater  restrictiooB:  Act  of  March  4, 1854,  Comp 
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Stats.  402;  Act  of  February  6,  1856,  Comp.  Stats.  406;  Act  of 
July  26, 1858,  Comp.  Stat.  403,  404;  Act  of  August  8,  1858, 
Comp.  Stats.  404, 405. 

When  a  party  desires  to  purchase  or  take  an  incumbrance 
upon  land,  his  guide  as  to  the  title  is  the  records  of  the  county, 
and  It  is  a  well-settled  rule  that  the  record  of  a  deed  is  notice 
only  of  its  contents  so  far  as  the  record  discloses  it.  If  the 
record  contains  any  instrument  which  is  not  authorized  to  be 
recorded,  either  from  the  nature  of  its  subject-matter  or  a  de- 
fect in  its  execution,  it  is  a  mere  nullity,  and  is  not  notice  for 
any  purpose.  In  1  Story's  Equity  Jurisprudence,  section  404, 
this  language  is  used  in  treating  of  the  constructive  notice 
conveyed  by  records:  "  But  this  doctrine  as  to  the  registration 
of  deeds  being  constructive  notice  to  all  eubsequeut  purchasers 
is  not  to  be  understood  of  all  deeds  and  conveyances  which 
may  be  de  facto  registered,  but  of  such  only  as  arc  authorized 
and  required  by  law  to  be  registered,  and  are  duly  registered 
in  compliance  with  law.  If  they  are  not  authorized  or  re- 
quired to  be  registered,  or  the  registry  itself  is  not  in  compli- 
ance with  the  law,  the  act  of  registration  is  treated  as  a  mere 
nullity;  and  then  the  subsequent  purchaser  is  affected  only 
by  such  actual  notice  as  would  amount  to  a  fraud." 

In  Fto91  v.  Beehman,  1  Johns.  Ch.  300,  Chancellor  Kent 
says,  upon  the  same  subject:  "  The  better  opinion  in  the  books 
seems  to  be  that  it  would  not  be  notice,  and  that  equity  will 
not  interfere  in  favor  of  an  incumbrancer  who  has  not  seen 
that  his  mortgage  was  duly  registered:"  James  v.  Morey,  2 
Cow.  247  [14  Am.  Dec.  475];  2  Hilliard  on  Real  Property,  454, 
sec.  43.  "  In  general,  the  recording  of  a  mortgage  is  notice 
both  of  the  debt  and  the  lien  to  all  parties.  But  without  legal 
acknowledgment  or  proof,  it  is  a  nullity:"  1  Hilliard  on  Mort- 
gages, 668,  sec.  6.  Chancellor  Kent  says:  '^  In  several  of  the 
states  [naming  them],  two  witnesses  are  required  to  the  exe- 
cution of  the  deed;  and  probably  the  deed  would  not  be 
deemed  sufficiently  authenticated  for  recording  without  the 
signatures  of  the  two  witnesses:"  4  Kent's  Com.  504. 

The  judge  who  tried  the  cause  below,  in  speaking  of  this 
branch  of  the  case,  says:  *'  The  attestation  forms  no  part  of 
the  deed,  and  the  notice  of  record  would  haye  been  as  valid  to 
an  intents  and  purposes  if  it  had  presented  no  attesting  wit- 
ness at  all,  as  it  would  had  it  been  attested  by  two  witnesses, 
as  ifl  usoally  the  case."  In  this  view,  the  judge  clearly  erredi 
■ad  it  is  difficult  to  see  by  what  means  he  could  have  arrived 
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at  Buch  a  conclusion.  The  etatute  is  imperative  ihixi  "the 
deed  shall  be  executed  in  the  presence  of  two  witnesses,  who 
shall  subscribe  their  names  to  the  same  as  such,"  and  the 
register  is  expressly  forbidden  to  record  "any  conveyance,  mort- 
gage, or  other  instrument,"  etc.,  "  unless  Uie  same  shall  have 
been  duly  signed  and  executed,  and  acknowledged  according 
to  law."  If  there  is  no  necessity  for  witnesses,  there  can  be 
none  for  the  acknowledgment  or  the  signature,  and  the  statute 
is  ignored  or  repealed.  The  court  not  having  cited  any  authori- 
ties in  support  of  his  position  in  this  respect,  we  think  he  must 
have  overlooked  these  statutory  requirements. 

The  intention  of  the  legislature  in  regard  to  the  necessity  of 
having  two  witnesses  to  a  deed  or  mortgage  is  much  strength- 
ened by  the  succeeding  chapter  of  the  old  revised  statutes,  in 
which  the  provision  is  found,  which  is  published  on  pages 
405, 406,  of  the  compiled  statutes,  and  which  was  passed  at  the 
same  session  of  the  legislature.  In  providing  for  the  registra- 
tion of  bonds,  contracts,  or  agreements  concerning  any  interest 
in  lands,  it  expressly  declares  that  one  attesting  witness  shall 
be  sufficient  to  entitle  them  to  record,  proving  that  greater 
solemnity  was  required  in  the  execution  of  instruments  con- 
veying an  estate  in  lands  than  such  as  merely  agreed  to  do  so. 

We  think  the  record  of  the  Shaubhut  mortgage  was  no  notice 
to  any  one,  and  that  the  mortgage  of  Thompson,  subsequently 
executed  and  recorded,  is  entitled  to  priority  over  it,  no  actual 
notice  having  been  conveyed  to  Thompson  of  its  existence. 
The  judgment  of  the  court  below  is  reversed,  and  the  case 
remanded,  with  directions  that  a  judgment  be  entered  in  that 
court  which  will  fully  secure  the  rights  of  said  Thompson  under 
his  mortgage  of  July  15,  1859,  as  first  incumbrancer  of  the 
premises,  and  the  rights  of  the  plaintiff  as  second  incumbrancer 
thereof;  and  that  the  premises  be  sold  to  pay  off  said  incum- 
brances in  their  order,  with  the  usual  decree  in  such  cases. 


Equitt  will  not  Belibyk  fbom  Act  on  ground  of  ignorance  of  facte 
which  the  party  ooold  have  asoertained  by  the  ezerciae  of  due  diligence:  Mc' 
DameU  v.  Baaak  qf  Rutland,  70  Am.  Dec.  406,  and  note  414. 

Reoistrt  18  NoncK  of  Tenor  and  Effect  of  an  instrament  recorded, 
only  as  it  appears  of  record:  Shepherd  ▼.  Burl^ialter,  68  Am.  Dec.  523;  Cham- 
berl(Uh  ▼.  Bdl,  68  Id.  260,  and  notes  to  these  cases.  Everything  esMntial  te 
title  under  statute  must  appear  of  record:  Benmm  v.  Smiihf  66  Id.  285,  and 
note  289.  And  a  mortgage  recorded  with  the  name  of  one  witness  only 
conveys  no  legal  estate:  Bank  etc  v.  Carpenter,  28  Id.  616.  The  recording  of 
an  instrument  not  entitled  to  be  reoorided  does  not  give  notioa:  Johms  ▼• 
JTorey,  14  Id.  475,  and  note  612;  JToAsy.  Alexander,  47  Id.  TS^  note  TSA. 
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SuBsxQUUiT  Incdmbranoibs  ov  Laud  by  mortfgage  are  bound  by  nothing 
more  than  the  record  diacloaes,  nnless  express  notice  is  prored:  WJdUaere  ▼. 
Fntter,  5  Minn.  516;  and  an  nn&uthorized  record  ia  no  notice  to  a  subsequent 
pnrchaaer:  Baze  ▼.  Arper,  6  Id.  234.  So  a  mortgage  of  lands  with  only  one 
wttoaai  is  not  entitled  to  record,  and  passes  no  interest  in  lands:  Thonupmm'^i 
Morgan,  Id.  296;  Boss  v.  WorOungUm,  11  Id.  443,  aU  citing  the  prmdpia  cam. 

McnmoTA  Statute  Rbqt7ibino  that  Convstanox  or.  Lands  shall  be 
executed  in  the  presence  of  two  witnesses,  who  shall  subscribe  their  names 
thereto  as  each,  is  imperative,  and  must  be  complied  with,  to  give  the  instm- 
ment  any  validity  as  a  conveyance:  Maghen  v.  Strong^  6  Minn.  180,  poet,  p.  441; 
Oardmer  ▼.  MeOlurt,  Id.  262;  Thompeon  v.  Morgan,  Id.  296;  Sou  ▼.  Worikmg- 
Ion,  11  Id.  441,  all  citing  the  principal  case. 
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bmmsKM  ov  Psoxibsokt  Notx  hat,  at  any  time  after  it  becomes  due,  pay 
the  anumnt  to  the  legal  holder,  and  at  once  proceed  to  enforce  it  against 
the  maker;  or  in  case  several  judgments  have  been  obtained  upon  such 
Instniment^  against  him  and  the  maker,  he  may  pay  the  judgment  against 
iiiw^^Aif^  take  an  assignment  of  that  against  the  maker,  and  enforce  it  in 
his  own  behalf.    The  Minnesota  statute  does  not  change  this  rule. 

SsBRinr  IS  not  Rxqttiksd  to  State  in  his  Rxtubn  the  particular  facts 
constituting  a  levy;  a  general  return,  that  he  has  "levied  upon"  the 
property  is  sufficient,  and  cannot  be  disputed,  except  in  a  direct  pro- 
ceeding against  the  officer  or  his  sureties  for  a  false  return.  When  the 
judgment  is  a  lien  upon  real  property,  a  formal  levy  upon  such  property 
ia  not  required,  and  the  provision  of  the  statute,  that  "until  a  levy 
property  is  not  affected  by  the  execution,'*  applies  to  a  levy  upon  per- 
sonal property  only. 

Undir  Minnxsota  Homestead  Exemption  Law,  as  it  existed  prior  to 
1S60,  "  where  a  judgment  was  rendered  and  the  property  sold,  the  lien 
of  the  judgment  attached  to  the  homestead  as  well  as  other  real  property 
of  the  judgment  debtor,  and  the  exemption  applied  only  to  a  sale  on 
execution,  while  the  homestead  was  occupied  by  the  debtor  or  his  family, 
but  did  not  affect  the  lien: "  therefore  a  grantee  of  the  judgment  debtor 
took  the  property  subject  to  the  lien  of  the  judgment. 

Objection  to  Answer  for  Want  or  Veritioation  is  waived  by  receiving 
and  retaining  that  pleading  without  objection. 

The  opinion  contains  the  facts. 

Burtj  for  the  appellants. 
Brisbiriy  for  the  respondent. 

By  Court,  Emmett,  C.  J.  The  indorser  of  a  promissory 
note  may,  at  any  time  after  it  becomes  due,  pay  the  amount 
to  the  legal  holder,  and  at  once  proceed  to  enforce  it  against 
the  maker,  or  in  case  several  judgments  have  been  obtained 
on  such  an  instrument,  against  him  and  the  maker  may  pay 
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the  judgment  against  himself,  take  an  assignment  of  that 
against  the  maker,  and  enforce  it  in  his  own  behalf.  These 
are  propositions  too  well  settled  to  require  a  reference  to  au- 
thorities, and  are  fully  eustained  by  the  cases  referred  to  in 
the  appellants'  brief.  And  they  necessarily  dispose  of  the 
first  branch  of  the  plaintiff's  case,  unless  our  statute — which 
authorizes  a  plaintiff,  at  his  option,  to  include  in  one  action 
all  persons  severally  liable  upon  the  same  obligation  or  instru- 
ment, including  the  parties  to  bills  of  exchange  or  promissory 
notes,  and  sureties  on  the  same:  Com.  Stats.,  p.  535,  sec.  36^ 
changes  the  law  as  to  this  state.  We  cannot  believe,  however, 
that  any  such  change  was  intended.  The  legislature  sought, 
by  the  provision  referred  to,  merely  to  avoid  a  multiplicity  of 
actions,  but  never  intended  thereby  to  put  it  in  the  power  of 
the  holders  of  such  instruments  to  change  or  in  any  way  affect 
the  legal  or  equitable  rights  of  the  persons  liable  thereon,  in 
their  relations  or  responsibilities  to  each  other,  by  any  course 
or  form  of  action  they  might  pursue.  The  holder  of  the  note, 
on  which  the  judgment  referred  to  in  the  pleadings  in  this 
case  was  rendered,  might,  notwithstanding  this  statute,  have 
obtained  separate  judgments  against  both  makers  and  in- 
dorser,  in  which  event,  as  we  have  before  stated,  Folsom,  the 
indorser,  might  have  paid  the  judgment  against  himself,  taken 
an  assignment  of  the  judgment  against  the  makers,  and  en- 
forced the  latter  to  reimburse  himself.  And  should  he  now 
be  deprived  of  this  right  as  against  the  makers  who  are  liable 
over  to  him,  and  be  driven  to  the  trouble  and  expense  of  an- 
other action  simply  because  the  holder  of  the  note  saw  proper 
to  proceed  under  the  statute  and  obtain  a  judgment  against 
both  makers  and  indorser  in  one  action  ? 

The  indorser  has,  in  this  case,  paid  the  judgment  and  taken 
an  assignment  to  a  third  person,  who  enforced  it  against  the 
makers.  This  he  had  a  perfect  right  to  do,  even  without  the 
intervention  of  a  third  person  as  assignee.  He  might  have 
taken  the  assignment  directly  to  himself. 

But  the  plaintiff  further  claims  that  the  execution  after> 
wards  issued  to  enforce  this  judgment  was  never,  in  fact, 
levied  upon  the  real  estate  in  controversy.  To  this  the  de- 
fendants answer,  that  the  sheriff  returned  generally  that  he 
had  "  levied  upon  "  the  property — ^that  such  general  return  is 
sufficient,  and  its  truth  or  falsity  cannot  be  inquired  into  in 
this  action. 

This  court  held  in   TuUis  v.  BrawUyy  8  Minn.  277,  and 
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Rohrer  v.  TurriU^  4  Id.  407,  that  a  sheriff  was  not  required  to 
state  in  his  return  the  particular  facts  constituting  a  levy; 
that  a  general  return  that  he  had  "levied  upon  "  property  was 
sufficient,  and  could  not  be  disputed,  except  in  a  direct  pro- 
ceeding against  the  officer  or  his  sureties  for  a  false  return; 
and  in  the  former  case  we  also  held  that  where  a  judgment 
was  a  lien  upon  real  property,  a  formal  levy  upon  such  prop- 
erty was  not  required,  and  that  the  provision  of  statute,  that 
"until  a  levy  property  is  not  affected  by  the  execution,"  ap- 
plies to  a  levy  upon  personal  property  only. 

These  decisions  fully  dispose  of  the  second  branch  of  the 
plaintiff's  case,  leaving  only  the  question  as  to  the  lien  of  the 
judgment  upon  the  homestead  of  the  judgment  debtors. 

The  real  estate  in  controversy  at  the  time  the  judgment 
above  spoken  of  was  rendered  and  docketed  was  occupied  by 
one  of  the  judgment  debtors  as  a  homestead,  and  had  been  set 
off  to  him  as  such.  It  was  afterwards  conveyed  to  the  plain- 
tiff in  this  action,  but  before  the  levy  and  sale  mentioned  in 
the  pleadings.  It  is  now  urged  that  because  the  property  was, 
as  a  homestead,  exempt  from  sale  in  the  hands  of  the  judg- 
ment debtor,  it  remained  so  exempt  in  the  hands  of  his  grantee, 
and  that  the  judgment  was  never  a  lien  upon  it. 

We  cannot  adopt  this  view  of  the  case.  The  statute  in  force 
at  the  time  made  the  judgment  a  lien  from  the  time  of  dock- 
eting, on  "  all  the  real  property  of  the  judgment  debtor  in  the 
county,  owned  by  him  at  the  time,  or  afterwards  acquired:" 
Comp.  Stats.,  p.  566,  sees.  76, 77.  And  although  by  another  pro- 
vision of  the  statute  (R.  S.  1851,  p.  868,  sec.  93),  the  homestead 
owned  and  occupied  by  the  debtor  as  a  residence  was  ex- 
empted fix>m  sale  on  execution,  yet  it  does  not  appear  to  affect 
the  lien  of  the  judgment  given  by  the  sections  before  referred 
to.  This  exemption  from  sale  was  continued  even  after  the 
death  of  the  judgment  debtor,  so  long  as  the  premises  were 
occupied  as  a  homestead  by  the  widow  (she  continuing  un- 
married), and  until  the  youngest  child  attained  its  majority, 
or  some  one  of  them  continuing  to  occupy  the  same  as  a  home- 
stead. It  will  be  observed,  however,  that  the  statute,  without 
mentioning  the  lien  of  the  judgment,  merely  suspended  the 
sale  of  the  homestead  so  long  as  it  was  occupied  as  such  by 
the  debtor,  his  widow,  or  minor  children;  but  the  inference  is 
clear,  from  the  language  used,  that  so  soon  as  it  ceased  to  be 
thus  occupied — ^when  the  debtor,  his  widow,  or  minor  children 
abandoned  it  as  a  residence,  or  if  a  widow  married  again,  and 
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the  children  all  attained  full  age — ^the  exemption  ceased,  and 
the  lien  of  the  judgment  could  be  enforced  by  a  sale  on  exe- 
cution. Occupancy  as  a  residence,  by  some  one  or  more  of  the 
persons  named,  is  made  a  condition  for  the  continuance  of  the 
exemption,  and  the  exemption  was  but  a  personal  privilege, 
which  the  parties  for  whose  benefit  it  was  intended  might  lose 
by  abandonment. 

We  hold  that  under  the  exemption  law  as  it  existed  at  the 
time  this  judgment  was  rendered  and  docketed,  and  the  prop- 
erty sold,  the  lien  of  the  judgment  attached  to  the  homestead 
as  well  as  to  any  other  real  property  of  the  judgment  debtor— 
that  the  exemption  of  the  homestead  was  only  an  exemption 
from  sale  on  execution,  while  occupied  by  the  debtor  or  his 
family,  but  did  not  affect  the  lien  of  the  judgment.  That  when 
^IcKusic,  the  judgment  debtor,  abandoned  the  property  as  a 
residence,  and  conveyed  it  to  another,  the  exemption  ceased, 
and  the  judgment  creditor  had  then  the  right  to  enforce  his 
lien  by  a  sale  of  the  premises  on  execution,  and  that  the 
grantee,  Carli,  took  the  property,  subject  to  the  lien  of  the 
judgment. 

It  would  seem,  also,  that  the  legislature  has  given  a  similar* 
construction  to  this  law  by  the  act  of  March  10,  1860;  for  in 
providing  that  a  judgment  debtor  may  now  remove  from  or 
sell  the  homestead,  without  subjecting  it  thereby  to  a  sale  on 
execution,  it  was  found  necessary  to  deprive  judgments  of  any 
lien  upon  the  homestead. 

The  point  which  the  plaintifiT  makes  as  to  the  verification  of 
the  answer,  we  consider  as  waived  by  receiving  and  retaining 
that  pleading  without  objection.  But  giving  the  objection  full 
force,  it  would  not  avail  the  plaintiff  in  this  action,  for  ut:der 
the  view  we  have  taken  of  the  case,  he  would  not  be  entitled 
to  a  judgment  had  his  whole  case  been  admitted  by  the  an* 
swer. 

Judgment  reversed. 


Rights  or  Surety  Who  Patb  Judgmiiit  AOAawt  ma  Pbdigipal:  Comm^ 
V,  Bourg,  79  Am.  Dec.  5C8. 

Retuiui  or  OmcsR,  SumciENcr  or:  See  WM  ▼.  Bumpatt^  33  Am.  Dec. 
310;  Hydey,  Bamep,  44  Id.  335;  Handy.  Grant,  43  Id.  628;  Blanehardx. 
Blanchard,  38  Id.  710;  Porter  ▼.  Byrne,  71  Id.  305. 

Return  or  OmcKB  is  Ck>NGLUSiVB  on  parties  to  the  record,  whan  ooOatar- 
ally  called  into  question:  BeynoUU  v.  Inffermdl,  49  Am.  Dea  57;  Knowka  t. 
Lord,  34  Id.  525;  DiUerv.  Roberte,  15  Id.  578;  WhUakerY.  Smmmer.  19  Id. 
298;  and  cannot  be  contradicted  except  in  an  action  against  the  officer  for  a 
false  return:  SUnmm  ▼.  Snow,  25  Id.  23S,  and  note. 
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HoM  nmAD  IS  Subjbot  to  Lien  of  Jndgment  in  Wisoonsin,  and  may  be  sold 
ander  execatioQ  after  it  has  ceased  to  be  snch  by  the  Tolimtary  act  oi  the 
jadgment  debtor:  ffojft  y.  Howe,  62  Am.  Deo.  705,  and  note. 

Shzrut  is  BjiQtnBBD  TO  Bjbtuss  only  Ultdcatb  Faoxs,  sad  where  the 
return  certifies  that  the  sheriff  has  levied  npon  all  the  right,  title,  and  interest 
of  defendant  in  the  writ,  in  and  to  all  the  crop  of  wheat,  oats,  and  barley 
Msded  and  growing  on  the  land,  describing  it,  the  return  is  sufficient:  Hosf 
ftUi  Y.  im,  28  Minn.  473,  citing  the  principal  case. 

Ko  Formal  Lstt  of  Exscdtiom  upon  real  estate  is  necessary  under  the 
statute:  Bidwelly.  Coleman,  U  Minn.  89;  Knoxv.  RandaU,  24  Id.  496»  both 
citing  the  principal  case. 

PATCio  SoRBTT  MAT  CoKPBL  Crxditos  to  Ycst  the  legal  title  in  him  by 
assigning  the  debts  and  securities  to  him.  This  the  creditor  may  do  volun- 
tarily, and  the  assignee  may  then  use  them,  and  through  them  indemnify 
himself  for  the  amount  paid  as  surety:  FeUon  v.  Biml,  25  Minn.  19,  dting 
the  principal  case. 

OocuFANCT  OF  HoMisxsAD  AS  RisiDXNCB  is  nscessary  by  a  debtor  and  his 
family,  in  order  to  entitle  him  to  the  exemption  provided  by  the  statute:  7%^ 
totmm  v.  Mallard,  7  Minn.  519.  And  a  lien  of  a  judgment  attaches  to  a  home- 
•tead,  and  the  exemption  thereof  is  only  an  exemption  from  sale  on  execution 
iuriog  the  occupancy  of  the  debtor  and  his  family:  Barton  v.  Drake,  21  Id. 
304,  both  citing  the  principal  case.  Judgment  reoovered  prior  to  the  stat- 
ute of  1860  became  a  lien  on  the  homestead:  Burwett  v.  TulUa,  12  Id.  575, 
siting  the  principal  case. 

IIOMCSTSAD,  in  TT9  Ordinabt  SiaiOFiOATiON,  couveys  the  idea  of  the  place 
ef  residence  or  dwelling  of  its  owner.  Such  is  the  sense  in  which  the  word 
vae  used  in  the  Minnesota  statute  of  1868:  KOl^  ▼.  Baker,  10  Minn.  166^ 
eitiag  the  principal  ease. 


Dodge  v.  Hollinshbad. 

r6  MINHSSOTA,  2fi.] 

CumncATB  OF  Acknowlxdombnt  to  Dbsd,  regular  upon  Its  face,  Is  not 
conclusive  evidence  of  the  matters  contained  therein. 

If  IS  NiCBsaABT  to  CoKSTmm  Valid  Convbtanob  of  real  estate  by  a 
married  wooian,  and  of  tlie  essence  of  the  execution  of  the  instrument, 
that  her  acknowledgment  be  taken  separate  and  apart  from  her  husband, 
and  that  she  acknowledge  that  she  executed  such  instrument  freely  and 
without  any  fear  or  compulsion  from  any  one. 

MoBTQAOB  WILL  2C0T  BB  SoBTAiMBD  which  defraods  a  wife  of  her  property, 
although  her  signature  was  obtained  without  any  fraudulent  representa- 
tions on  the  part  of  any  one,  if  it  appears  that  the  cimtents  of  the  mort- 
gage were  unknown  to  her  at  the  time  of  signing,  that  she  supposed  it 
to  be  other  property  t)|an  it  actually  was,  that  she  never  received  any 
•onsideration  for  signing  the  mortgage,  that  her  acknowledgment  was 
taken  in  no  manner  whatever,  and  that  she  did  not  intend  to  incumber 
or  convey  her  homestead. 

The  opinion  contains  the  facts. 

Am.  Dbc.  Vol.  LXXX-« 
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Sanborn  and  Lundj  for  the  plaintiff  in  error. 
Horn  and  Oaluahaj  for  the  defendant  in  error. 


By  Court,  Atwateb,  J.  The  counsel  for  the  plaintiff  in 
error  claims  that  the  certificate  of  the  acknowledgment  to  a 
deed,  affixed  thereto  by  an  officer  empowered  to  take  acknowl- 
edgments, and  regular  upon  its  face,  is  conclusive  evidence 
of  the  matters  contained  therein,  and  cannot  be  aided  or  dis- 
proved by  parol  testimony.  Such  a  rule  may  have  been  adopted 
in  some  of  the  states,  but  certainly  not  in  others,  as  see  Jack- 
son V.  Ingraham^  4  Johns.  161;  Van  Bra^Uin  v.  FondOj  12  Id. 
468  [7  Am.  Dec.  339];  Jackson  v.  PerkinSy  2  Wend.  808;  Mor- 
ris V.  Keyesj  1  Hill  (N.  Y.),  640.  But  in  this  state,  we  think 
the  statute  conclusive  on  the  subject.  Section  26,  page  400, 
compiled  statutes,  provides  that  "  all  conveyances  and  other 
instruments  authorized  by  law  to  be  recorded,  and  which  shall 
be  acknowledged  or  proved,  as  provided  in  this  chapter,  .... 
may  be  read  in  evidence  in  any  court  within  this  territory, 
without  further  proof  thereof;  but  the  effect  of  such  evidence 
may  be  rebutted  by  other  competent  testimony."  In  order  to  in- 
troduce the  deed,  etc.,  in  evidence,  therefore,  it  must  have  been 
acknowledged,  when  it  becomes  prima  faxiie  evidence  of  the 
matters  to  which  it  relates,  but  the  legislature  has  provided  that 
6uch  evidence  shall  not  be  conclusive.  It  was  strenuously  urged 
upon  the  argument,  that  to  permit  the  certificate  of  the  officer 
taking  the  acknowledgment  to  be  contradicted  by  parol  proofs 
would  be  productive  of  the  most  pernicious  results,  and  greatly 
tend  to  unsettle  the  title  to  real  estate.  The  objection  is  not 
without  force,  although  strong  reasons  may  be  urged  in  opposi- 
tion to  this  view;  yet  the  regulation  of  this  matter  is,  doubt- 
less, legitimately  within  the  scope  of  the  law-making  power, 
and  where  the  legislature  has  prescribed  the  rule  which  is  to 
govern,  courts  are  not  at  liberty  to  disregard  it. 

As  a  married  woman,  at  common  law,  is  regarded  as  incapa- 
ble of  making  any  contract,  so  she,  of  course,  can  only  convey 
her  real  estate  as  authorized  by  the  statute.  The  old  method 
of  alienation  or  grant  by  the  wife,  by  fine  and  recovery,  at- 
tended by  all  the  formalities  and  solemnities  usual  in  courts 
of  justice,  illustrates  the  extreme  cautio/i  exercised  with  refer- 
ence to  these  acts  of  the  wife;  or  rather,  the  protection  thrown 
around  her  by  the  courts  in  the  act  of  disposing  of  her  real 
estate.  For  the  main  object  of  this  somewhat  troublesome 
and  expensive  proceeding  was  not  for  the  purpose  of  restrain* 
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bg  the  wife  in  the  disposition  of  her  property,  but  to  see  that 
no  improper  influences  were  inducing  thereto.  More  recent 
legislation  has  dispensed  with  the  unnecessary  forms  which 
formerly  obtained,  but  carefully  preserved  the  substance,  in 
providing  in  nearly  or  quite  all  the  states,  that  some  public 
officer  should  certify  to  an  examination  of  the  wife  apart  from 
the  husband,  and  that  she  executed  the  instrument  of  her 
own  free-will,  and  without  fear  or  compulsion.  And  upon  no 
branch  of  the  law  relating  to  the  rights  of  persons  have  the 
decisions  of  the  courts  been  more  emphatic  and  uniform  than 
in  holding  that  the  conveyance  of  real  estate  by  a  feme  covert 
must  be  strictly  in  accordance  with  statute,  in  order  to  give  it 
validity. 

This  is  an  action  of  ejectment,  and  the  plainti£F  must  stand 
or  fall  upon  his  legal  title,  and  cannot  invoke  the  equitable 
power  of  the  court  to  enforce  the  contract  which  it  is  claimed 
the  defendant,  Mrs.  Hollinshead,  has  entered  into.  And  in- 
deed, were  the  form  of  the  action  different,  no  equities  are 
shown  as  against  the  defendant  in  error,  since  she  received  no 
consideration  for  signing  the  mortgage,  nor,  in  fact,  was  the 
mortgage  given  in  consideration  of  an  advance  of  money,  but 
to  secure  an  old  debt  or  claim  against  the  husband  of  Mrs. 
Hollinshead  and  another.  Our  inquiry  herein,  therefore,  must 
be  limited  to  the  question  as  to  whether  the  defendant  in  error 
has  conveyed  the  premises  in  dispute  in  the  manner  required 
by  law. 

Our  own  statutes  have,  in  several  instances,  recognized  the 
disability  under  which  the  nutrried  woman  labors  in  the  dis- 
position of  her  real  property,  and  the  undue  influence  liable 
to  be  exercised  upon  her  by  her  husband  in  regard  thereto; 
and  have  provided  that  she  may  dispose  of  it  upon  one  condi- 
tion (the  consent  of  the  husband),  and  have  pointed  out  the 
manner  in  which  such  conveyance  shall  be  made.  The  par- 
ticularity with  which  the  form  of  an  acknowledgment  of  a 
conveyance  of  real  estate  by  a  married  woman  is  described, 
and  the  fact  that  in  the  several  instances  where  such  convey- 
ance is  spoken  of,  whether  as  made  directly  or  through  the 
.intervention  of  an  attorney,  this  form  of  acknowledgment  is 
required,  is  strong  evidence  to  show  that  the  legislature  con- 
Bidered  this  as  of  the  essence  of  the  execution  of  the  instru- 
ment, and  necessary  to  constitute  a  valid  conveyance.  In  the 
execution  of  a  power  by  a  married  woman  by  crant,  such 
Crant  shall  be  acknowledged  by  her  on  a  private  exafnination. 
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S8  in  case  of  deed,  and  shall  not  be  valid  unless  so  acknowl- 
edged: Comp.  Stats.,  p.  395,  sec.  44.  The  power  to  convey 
her  real  estate  is  given  to  the  wife  by  section  2,  page  397,  com' 
piled  statutes,  and  the  manner  in  which  the  instrument  shall 
be  executed  is  prescribed  in  section  12,  page  398,  which  pro- 
vides that  'Svheu  any  married  woman  residing  in  Ihis  terri- 
tory [state]  shall  join  with  her  husband  in  a  deed  oi 
conveyance  of  real  estate,  situate  within  this  territory,  the 
acknowledgment  of  the  wife  shall  be  taken  separately,  apart 
from  her  husband,  and  she  shall  acknowledge  that  she  exe- 
cuted such  deed  freely,  and  without  any  fear  or  compulsion 
from  any  one." 

And  the  act  of  February  24,  1857,  authorizing  married 
women  to  convey  real  estate  by  power  of  attorney  (Comp. 
Stata.,  p.  402),  makes  the  same  provision  with  reference  to 
acknowledgment  by  the  wife,  and  legalizing  conveyances  there- 
tofore made,  where  the  examination  of  the  wife  had  not  been 
taken  separate  and  apart  from  her  husband.  The  fact  that  a 
special  act  was  deemed  necessary  to  legalize  such  conveyances 
affords  strong  ground  for  the  i)resumption  that  in  the  view  of 
the  law-making  power,  at  least,  such  conveyances  were  invalid. 
Nor  can  there  be  any  stronger  reason  for  requiring  such  exam- 
ination in  the  execution  of  a  power  of  attorney  authorizing 
another  to  convey,  than  where  the  conveyance  is  made  directly 
by  the  wife.  The  object  of  the  acknowledgment  is  the  same 
in  both  cases. 

That  the  acknowledgment  required  by  section  12,  above 
quoted,  is  to  be  regarded  as  an  essential  part  of  the  execution 
of  the  instrument  is,  I  think,  further  manifest  from  the  lan- 
guage of  the  next  succeeding  section.  This  provides  that 
"when  any  married  woman,  not  residing  in  this  territory, 
shall  join  with  her  husband  in  any  conveyance  of  real  estate 
situate  within  this  territory,  the  conveyance  shall  have  the 
same  effect  as  if  she  were  sole,  and  the  acknowledgment  or 
proof  of  the  execution  of  such  conveyance  by  her  may  be 
the  same  as  if  she  were  sole."  I  think  the  learned  judge  who 
tried  the  case  below  appropi-iately  remarks  on  this  provision 
that  "this  section  is  e\identiy  based  on  the  fact  that  the  law 
of  other  localities  on  this  subject  is  not  similar  to  our  own, 
and  that  it  is  proper  to  permit  a  married  woman  resident  else- 
where to  convey  her  property  sitiiated  here  in  the  manner  in 
which  she  might  convey  it  if  she  were  unmarried.  But  when 
>ibe  resides  here,  and  her  person  is  subject  to  the  laws  of  thif 
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jurisdiction,  no  such  liberty  or  right  is  given  her.  It  Las  been 
thought  best  to  surround  her  with  safeguards,  and  to  endeavor 
to  counteract  and  render  harmless  those  peculiar  influences  to 
which  the  marital  relation  subjects  her,  by  provisions  which 
enable  her  to  have  a  will,  and  to  exercise  it  freely." 

At  the  common  law,  two  things  were  deemed  essential  it 
enable  Kfeme  covert  to  convey  her  lands:  1.  The  concurrence 
of  her  husband;  and  2.  That  the  act  be  ascertained  in  the 
mode  prescribed  by  law  to  be  voluntary  on  her  part,  and  not 
firom  fear  or  compulsion  of  her  husband:  Albany  Fire  Ins.  Co, 
V.  Bayj  4  N.  Y.  9.  Now,  it  will  be  observed  that  our  statute 
has  retained  these  two  requisites  in  conveyances  by  married 
women,  the  only  difference  being  that  the  statute  has  changed 
the  manner  in  which  these  requisites  are  to  be  ascertained;  and 
there  can  be  no  more  reason  for  holding  that  the  private  ex- 
amination of  the  wife  may  be  dispensed  with  than  that  the 
husband  need  not  be  joined.  And  yet  it  is  universally  held 
that  the  husband  must  join  in  the  wife's  deed  in  order  to  ren- 
der the  same  valid.  It  was  held  in  New  York  (by  a  divided 
court)  that  the  husband  need  not  join  in  a  mortgage  of  the 
wife's  property;  but  that  was  based  on  their  statute,  which 
materially  differs  from  ours,  and  even  there  it  was  not  claimed 
that  the  common-law  rule  requiring  the  concurrence  of  the 
husband  could  be  dispensed  with,  save  as  provided  by  statute. 
And  such  may  be  considered  the  settled  rule  in  all,  or  nearly 
all,  the  states,  as  well  as  in  England,  at  this  time.  Chancellor 
Kent,  in  treating  of  this  subject,  says:  '*  Upon  this  view  of  our 
American  law  on  the  subject,  we  may  conclude  the  general 
law  to  be  that  the  husband  must  show  his  concurrence  to  the 
wife's  conveyance,  by  becoming  a  party  to  the  deed,  and  that 
the  caseis  in  which  her  deed,  without  such  concurrence,  is 
valid,  are  to  be  considered  exceptions  to  the  general  rule:  2 
Kent's  Com.  154^ 

But  in  fact,  if  either  of  these  requisites  might  be  dispensed 
with,  there  is  stronger  reason  for  regarding  the  acknowledg- 
ment of  the  wife  as  much  the  most  important,  for  by  reference 
to  the  mode  of  conveyance  by  fine,  it  will  be  seen  that  the 
feme  covert  might  bar  herself  and  her  heirs  by  a  fine  leWed 
solely  by  herself,  without  her  husband,  if  he  did  not  enter  and 
avoid  the  estate  granted;  and  the  reason  given  is  because  she 
was  examined,  and  had  power  of  the  land:  Mary  Poriington^$ 
Caae,  10  Co.  43. 

But  I  find  no  instance  where  a  conveyance  by  the  feme  covert^ 
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under  that  form,  has  been  held  good  for  any  purpose  without 
the  private  examination  of  the  wife.  The  disability  of  a  mar* 
ried  woman  to  convey  her  lands  by  deed  was  not  supposed  to 
arise  from  want  of  reason,  but  because  by  her  marriage  she 
was  placed  under  the  power  and  protection  of  her  husband; 
and  it  was  upon  that  ground  that  the  separate  examination  of 
such  woman  on  a  fine  was  good,  because  when  delivered  from 
her  husband,  her  judgment  was  supposed  to  be  free:  Hearle  v. 
OreerAanky  8  Atk.  712.  The  reason  for  this  separate  examina- 
tion exists  just  as  strongly  at  the  present  day  as  ever,  since  the 
power  and  control  of  the  husband  over  the  wife  is,  in  theory  if 
not  in  practice,  the  same  as  it  has  ever  been.  And  as  the 
great  object  which  the  common  law  aimed  at  was  to  ascertain 
whether  the  wife,  in  the  transfer  of  her  estate  or  interest  in  real 
estate,  acted  under  fear  or  compulsion  of  her  husband,  so  has 
the  same  been  the  paramount  object  in  legislative  enactments 
on  the  subject,  and  has  been  recognized  in  all  the  judicial 
determinations  which  have  been  made  on  the  question.  In 
Gillett  V.  Stardey,  1  Hill  (N.  Y.),  121,  where  the  question  arose 
as  to  conveyance  by  married  women,  Bronson,  J.,  in  deUvering 
the  opinion  of  the  court,  says:  "There  was  no  such  acknowl- 
edgment as  the  statute  required  for  passing  the  estate  of  a 
feme  covert;"  and  that  "without  an  acknowledgment  on  a 
private  examination,  etc.,  the  deed  was  a  mere  nullity."  In 
Meriam  v.  Harsen,  2  Barb.  Ch.  232,  the  question  came  directly 
before  the  court  as  to  the  sufiSciency  of  the  acknowledgment 
by  a  married  woman.  The  officer  certificed  that  "the  said 
Catharine,  being  examined  by  me,  privately  and  apart  from 
her  husband,  acknowledged  that  she  executed  the  same  with- 
out any  fear,  threat,  or  compulsion  of  her  husband.  The  word 
"freely,"  required  by  the  statute,  was  omitted,  and  it  was 
strenuously  contended  that  this  was  sufficient  to  invalidate  the 
conveyance.  The  court  held  the  acknowledgment  sufficient, 
and  that  it  was  not  necessary  that  the  certificate  should  be  in 
the  precise  words  of  the  statute,  but  clearly  intimating  that 
unless  the  requirements  of  the  statute  had  been  substantially 
complied  with,  the  conveyance  would  not  have  been  good. 

The  statute  of  New  York,  it  may  be  remarked,  with  refer- 
ence to  the  acknowledgment  of  deeds  by  married  women,  is 
precisely  the  same  as  our  own,  but  there  is  a  provision  declar- 
ing that  instruments  not  so  acknowledged  shall  be  void.  We 
do  not  understand,  however,  that  this  added  anything  to  the 
force  of  the  statute  prescribing  the  form  of  acknowledgment,  but 
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only  declaratory  of  the  effect  necessarily  resulting  from  a 
fidlnre  to  comply  with  the  statute.  As  this  right  or  power  to 
convey  is  created  by  statute  solely,  so  all  the  forms  or  restric- 
ItonB  impoeed  by  Uie  statute  in  order  to  its  enjoyment  must 
he  obeenred  and  complied  with.  The  adjudications  of  the 
courts  of  New  York  upon  this  question  are,  therefore,  entitled 
to  the  same  weight  as  their  decisions  upon  any  other  subject 
where  the  statute  law  of  the  two  states  is  the  same.  And  the 
same  is  true  of  the  decisions  in  many  other  states,  whose  stat- 
utes are  nearly,  or  precisely,  the  same  as  our  own  in  this  re- 
gard. As  these  decisions  are  numerous  and  nearly  uniform, 
it  is  unnecessary  to  examine  them  at  length,  or  to  do  more  than 
cite  some  of  the  most  prominent:  Jachson  v.  Cairns^  20  Johns. 
901;  Jackson  v.  Stevens^  16  Id.  109;  Jackson  y.  Schoonmakcr^  4 
Id.  161;  Martin  v.  DweUey,  6  Wend.  9  [21  Am.  Dec.  245]; 
Meriam  v.  Harsen,  2  Barb.  Ch.  232;  2  Kent's  Com.  167;  Ellioii 
T.  Piersol,  1  Pet  338;  PeopU  v.  Galloway,  17  Wend.  540;  San- 
ford  y.  McLean,  Z  Paige,  122  [23  Am.  Dec.  773];  KnowlesY. 
McCamly,  10  Paige,  846;  Albany  Fire  Insurance  Co.  v.  Bay,  4 
K.  Y.  9;  Reeve's  Domestic  Relations,  c.  8;  Sibley  v.  Johnson,  1 
Mich.  383;  Dewey  v.  Campau,  4  Id.  567;  Doe  v.  Rowland,  8 
Cow.  277  [18  Am.  Dec.  445];  Clark  v.  Graham,  6  Wheat.  577; 
CoMtantine  v.  Van  Winkle,  2  Hill  (N.  Y.),  240;  Evans  v.  Covi- 
wwnwealth,  4  Serg.  &  R.  272  [8  Am.  Dec.  711];  Steele  v.  Thomp- 
son,  14  Id.  94;  Jourdan  v.  Jonrdan,  9  Id.  268  [11  Am.  Dec. 
724];  Stevens  v.  Doe,  6  Blackf.  475;  Molt  v.  Smith,  16  Cal. 
683;  Johns  v.  Reardon,  11  Md.  4G5. 

It  is  claimed  by  the  plaintiff  in  error  that  even  if  the  mort- 
gage was  insufficient  to  convey  the  legal  estate  of  Mrs.  Hoi- 
finshead  in  the  premises,  she  ought  not  now  to  be  permitted 
to  set  up  such  defense,  having  long  slept  upon  her  rights,  and 
suffered  the  grantee  to  act  upon  the  strength  of  his  convey- 
ance without  asserting  her  claim  to  the  property.  It  appears 
fix>m  the  testimony  that  she  first  became  aware  of  the  fact 
that  these  lots  were  mortgaged  in  December,  1859,  while  in 
Pennsylvania,  and  that  she  thought  it  was  then  of  no  use  to 
object  Aside  from  the  fact  that  the  plaintiff  claims  only  a 
legal  interest,  and  sets  up  no  equities  against  the  defendant, 
H  does  not  appear  that  lilrs.  IloUinshead  has  not  asserted 
rights  at  the  first  opportunity  afforded  her,  after  her  knowledge 
of  the  existence  of  the  mortgage,  nor  that  since  that  period 
tbe  plaintiff  has  suffered  any  injury  from  her  neglect  or  fail- 
to  adopt  active  measures  to  have  her  rights  litigated.    It 
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is  unnecessary,  therefore,  to  decide  whether  the  court  would 
permit  a  feme  covert  to  assert  her  legal  rights  (in  a  case  like 
the  one  at  bar),  as  against  an  innocent  purchaser,  but  it  cer- 
tainly would  be  most  safe  and  prudent  for  the  wife,  as  soon  as 
informed  that  her  rights  are  or  are  likely  to  be  prejudiced  in 
this  manner,  to  take  such  measures  as  may  be  in  her  power  to 
prevent  the  injury  to  herself,  and  further  loss  to  others. 

The  evidence  in  the  case  is  clear  and  conclusive,  that  the 
contents  of  this  mortgage  were  unknown  to  Mrs.  Hollinshead 
at  the  time  of  signing  the  same;  that  she  supposed  it  to  be 
other  property  than  it  actually  was;  that  she  never  received 
any  consideration  for  signing  the  mortgage;  that  her  acknowl- 
ment  was  taken  in  no  manner  whatever;  and  that  she  never 
had  any  intention  of  incumbering  or  conveying  her  homestead. 
On  her  part,  not  the  first  element  existed  as  the  foundation  of 
a  valid  contract,  unless  the  physical  act  of  affizii^  her  name 
to  the  instrument  be  considered  such.  It  is  true,  her  signature 
does  not  appear  to  have  been  obtained  through  any  fraudulent 
representations  on  the  part  of  any  one,  yet  she  is,  in  fact,  de- 
frauded of  her  property  by  sustaining  the  mortgage,  and  that 
species  of  property  which  the  law  most  jealously  guards.  And 
in  regard  to  the  disturbance  of  titles  likely  to  result  from  hold* 
ing  such  a  conveyance  void  (which  was  strenuously  urged  as 
a  reason  for  sustaining  the  mortgage),  we  are  unwilling  to 
believe  that  many  of  the  like  false  certificates  have  found 
place  upon  the  records  of  the  state.  But  if  such  be  the  case, 
it  is  an  urgent  reason  why  the  legislature  should  interfere,  by 
imposing  penalties  of  such  severity  and  certainty  as  to  prevent 
so  flagrant  an  abuse.  And  as  remarked  by  the  judge  who 
tried  the  cause,  *'  whatever  hardships  may  exist  in  this  cause, 
and  it  is  undeniable  that  one  party  must  suffer,  is  mainly 
attributable  to  the  failure  of  the  notary  to  perform  his  duty  in 
the  manner  prescribed  by  law.  And  while  I  do  not  think  thai 
either  the  notary  or  the  husband  of  the  defendant  acted  dis- 
honestly in  the  matter,  or  willfully  intended  to  deceive  or  de- 
fraud either  the  plaintifi'or  defendant,  it  cannot  but  be  regretted 
that  so  grave  a  business  transaction  was  so  carelessly  con- 
ducted, and  so  important  an  official  act  was  so  unfaithfully 
performed." 

The  judgment  below  must  be' affirmed. 

Certihoatb  ov  AcurowLXDoicxirr,  adminibility  of  evidence  to  explion  or 
▼ary:  See  SmUh  v.  Wcurd^  1  Am.  Deo.  SO,  and  note  81;  BasmeU  ▼.  i^AasUc^bnl 
12  Id.  100,  end  note  102;  Bennett  v.  Pakm^  32  Id  7K,  ooct  co  Jankm  « 
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31  Id.  541.    Certifioate  of  notary  is  only  frhnafade  erklMice  of  the 
th«roiii  Mt  forth  m  CUifornia:  Fogcariy  ▼.  FkUay,  70  Id.  714. 

Dbed  07  Fna  Covxbt  d  Von>»  if  it  does  not  appear  from  the  oertificate  of 
her  acknowledgment  that  she  was  examined  separate  and  apart  from  her  has- 
band:  Jowdan  y.  Jwrdan,  11  Am.  Dec.  724;  Htaly  v.  Rowan,  62  Id.  94,  and 
Bote  96;  Jordan  v.  Coney,  Id.  516,  and  note  519;  Wantn  v.  Brovvn^  57  Id.  191 ; 
Knm  T.  Peeler,  67  Id.  286,  and  note;  Louden  v.  BtylKe,  Id.  442,  and  noU 
445. 

MafBTOAOB  or  Makbtbd  Woman's  Laki^  what  necessary  to  the  validity  of» 
and  when  will  not  be  sustained:  See  Lomden  ▼.  Blythe,  67  Am.  Deo.  442;  JJol- 
S$  V,  Franeok,  51  Id.  760,  and  note  768. 

AoKNOWLKDOMXHT  ON  pART  07  WiFX  on  private  examination,  separate 
md  apart  from  her  hosbsnd,  reqnired  by  the  statute^  is  an  essential  part  of 
the  execntion  of  the  deed,  or  mortgage,  without  which  no  estate  passes,  and. 
the  instrument  is  invalid,  as  far  as  the  separate  estate  of  the  wife  is  concerned;, 
•nd  parol  evidence  is  admissible  to  contradict  the  offidaf  oertificate  of  ac- 
IcFOwledgment,  the  notary  certifying  that  the  wife  acknowledged  the  instra* 
Bsnt  on  private  examination:  Annan  v.  Folsom,  6  Minn.  501;  Sdgerton  v. 
Jomee,  10  Id.  429,  both  citing  the  principal  case. 
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Wbibb  or  AcnoH  undee  Statutb  authorising  any  person  in  possession  of- 
real  property,  by  himself  or  tenant,  to  commence  action  against  any  one 
claiming  advemp  interest  or  estate  therein  for  the  purpose  of  determin- 
ing such  interest,  and  possession  is  directly  put  in  issue,  it  is  not  error 
for  the  court  to  refuse  to  dismiss  the  action,  if  the  plaintiff  has  intrc^ 
duoed  enough  evidence  touching  his  possession  to  justify  the  court  ia 
leaving  this  question  to  the  jury. 

RiooRD  or  DzxD  Exbcutsd  in  Prxssncb  of  Onb  WiTNKsa  only  is  inad- 
missible in  evidence  under  a  statute  requiring  that  every  conveyance  of 
Isnds  shall  be  executed  in  the  presence  of  two  witnesses.  Such  require- 
msnt  is  imperative,  and  must  be  complied  with  to  give  the  instrument 
any  validity  as  a  conveyance. 

Wkxrb  thbks  has  bbxn  Actual  Convetancx  or  Land,  defectively  ex- 
ecuted, the  legislature  may  cure  the  defect,  so  far,  at  least,  as  to  bind 
the  parties  thereto,  or  if  the  defect  relates  merely  to  the  evidence  by 
which  the  conveyance  is  to  be  established,  the  rule  of  evidence  may  b» 
10  changed  as  to  enable  that  to  be  shown  which,  without  such  change^ 
would  have  been  insufficient;  and  this  would  be  binding  upon  all  who 
•ubeequently  acquire  title  with  knowledge  of  the  former  conveyance. 

IfBUr,  AS  IN  Minnbsota,  Statutb  Prbscribxs  Manner  in  which  only  a 
eouvejaooe  of  real  property  by  deed  can  be  made,  any  attempt  to  con- 
v^  without  complying  with  the  requisites  of  the  statute  must  ba 
treated  as  a  mere  nullity;  and  the  legislature  can  not  give  it  validity, 
so  as  to  afiect  persons  who  may  have  subsequently  aoquired  title  to  the 
property,  without  divesting  them  of  rights  which  they  had  legally  ao> 
quiFsd. 
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^jjuoMBTg  B  BsiONioini  whon  predicated  upon  tlie  finding  of  a  J1117  ewon 
to  tiy  **  the  iwaee  Jdned  between  the  p^rtiee;''  Irat  instead  of  finding 
npon  all  the  iwaea»  they  return  n  verdiot^  apecial  in  form  and  referring 
to  Irat  one  issue. 

Tub  opinion  statee  the  facts. 

Norton  and  MiteheUj  WdU^  and  Colftum^  for  the  appellants. 

BuUeTy  for  the  respondent. 

By  Court,  Bmmett.  C.  J.  This  action  was  brought  under 
that  proYision  of  our  statute  which  authorizes  any  person  in 
possession  of  real  property  by  himself  or  tenant  to  commence 
an  action  against  any  one  claiming  an  adverse  interest  or 
estate  therein^  for  the  purpose  of  having  such  adverse  estate  or 
interest  determined:  Comp.  Stats.,  p.  595,  sec.  1.  The  evident 
design  of  the  legislature  in  passing  this  act  was  to  give  to 
parties  in  possession  of  real  property  the  same  facilities  for 
testing  the  merits  of  adverse  claims  of  title  that  are  always 
at  hand  for  those  who  are  excluded  from  the  possession,  but 
claim  an  estate  therein  adverse  to  that  of  the  occupant.  The 
latter  may  at  any  time,  before  they  are  barred  by  the  statute 
of  limitations,  bring  an  action  against  the  occupant  to  recover 
the  possession  of  which  they  are  deprived;  while  the  occupant, 
being  in  the  enjoyment  of  all  his  rights,  has,  without  the  aid 
of  the  statute,  no  right  of  action  until  he  has  in  some  manner 
been  interfered  with.  He  would  therefore  have  to  await  the 
leisure  of  those  claiming  adversely,  and  they  may  never  urge 
their  claims  until  the  evidences,  by  which  the  title  of  the  occu- 
pant is  established  or  their  own  repelled,  may  become  lost  or 
obscured.  To  avoid  such  a  contingency,  the  statute  author- 
izes the  occupant  to  institute  proceedings  against  any  one 
claiming  an  adverse  interest  or  estate  by  which  the  party  so 
claiming  is  forced  at  once  either  to  establish  his  claim  or 
abandon  it  altogether.  Such  being  the  object  and  design  of 
the  law  under  consideration,  the  importance  to  the  plaintiff  of 
showing  himself  in  possession  of  the  premises  is  apparent;  for 
on  that  depends  his  right  to  bring  the  action  under  the  statute. 

In  the  present  case,  the  plaintiff  made  the  necessary  allega- 
tion as  to  his  possession,  and  the  defendants,  by  their  answer, 
put  his  possession  directly  in  issue.  On  the  trial  of  this  issue, 
after  the  plaintiff  had  submitted  all  his  testimony  touching 
his  possession,  the  defendants  moved  the  court  to  dismiss  the 
action,  on  the  ground  that  the  plaintiff  had  £edled  to  show 
Umself  in  possession  of  the  property  in  dispute.    The  court 
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refosed  to  dismiss,  and  the  refusal  is  here  urged  as  ground  for 
reversing  the  judgment. 

The  evidence  on  this  point  which  the  record  discloses  is 
DOt  very  satisfactory,  but  still,  if  the  jury  were  to  pass  upon 
that  issue,  there  was  enough  perhaps  to  justify  the  court  in 
fnibmitting  the  evidence  to  them,  with  proper  instructions  as 
(o  its  legal  effect. 

There  is,  however,  another  point  made  in  this  case,  wherein  we 
think  the  decision  was  clearly  erroneous.  The  court  admitted 
in  evidence,  under  the  objection  of  the  defendants,  the  record  of 
a  deed  from  Hayles  to  Brockett,  which  appears  to  have  been  exe- 
cuted in  the  presence  of  one  witness  only  .  In  the  case  of  Parrel 
V.  Skaubkut^  5  Minn.  323  [antey  p.  424],  this  court  decided  that 
the  statute  which  requires  that  a  conveyance  of  lands  shall  be 
executed  in  the  presence  of  two  witnesses,  who  shall  subscribe 
their  names  thereto  as  such,  is  imperative,  and  must  be  com- 
plied with  to  give  the  instrument  any  validity  as  a  conveyance. 
Every  conveyance  of  lands  must  be  in  writing,  under  seal, 
signed  by  the  grantor,  and  executed  in  the  presence  of  two 
witnesses,  who  shall  also  sign  the  same  as  such.  Each  of 
these  requirements  is  essential  to  the  validity  of  the  convey- 
ance, and  one  cannot  be  dispensed  with  more  than  another. 
Had  the  contract  of  conveyance  to  Brockett  been  by  parol,  or 
without  seal  or  signature,  it  would  have  been  regarded  as  an 
attempt  only  to  convey  the  lands;  and  no  one,  even  with  a  full 
knowledge  of  such  attempt,  would,  on  that  account  alone,  have 
hesitated  to  purchase  from  Hayles;  and  yet,  by  the  statute,  it 
is  no  more  essential  that  the  conveyance  should  be  in  writing, 
or  signed  or  sealed  by  the  grantor,  than  that  it  should  be  exe- 
cuted in  the  presence  of,  and  attested  by,  two  witnesses. 

In  this  \iew  of  the  law,  it  will  be  apparent  that  it  is  wholly 
immaterial  whether  the  defendants,  or  either  of  them,  knew 
of  the  attempted  conveyance  by  Hayles  to  Brockett,  at  the 
times  they  respectively  purchased  the  premises.  At  the  time 
of  the  conveyance  from  Hayles  to  Meighen,  Hayles  had  not 
yet  conveyed  away  his  title,  and  unless  there  were  facts  bear- 
ing upon  the  transaction  other  than  the  mere  void  conveyance 
to  Brockett,  Meighen  had  a  right  to  disregard  Brockett's  deed, 
and  take  a  conveyance  to  himself— just  as  he  might  have  done 
had  Uayles  attempted  to  convey  the  land  to  Brockett  by  parol, 
or  by  an  instrument  without  signature  or  seal. 

The  act  of  July  26, 1856,  declaring  all  conveyances  executed 
in  the  presence  of  one  witness  to  be  legal  and  valid  (Com. 
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Stats.  403, 404),  does  not,  in  our  opinion,  aid  the  plaintiff.  The 
rights  of  the  defendants  had  accrued  before  this  act  was  passed. 
Where  there  has  been  an  actual  conveyance  of  lands,  but  the 
conveyance  is  defectively  executed,  the  legislature  may  cure 
the  defect,  so  far  at  least  as  to  bind  the  parties  thereto;  or  if 
the  defect  relates  merely  to  the  evidence  by  which  such  a  con- 
veyance is  to  be  established,  the  rule  of  evidence  may  be  so 
changed  as  to  enable  it  to  be  shown  by  evidence,  which,  with- 
out such  change,  would  have  been  adjudged  insufficient;  and 
this  would  be  binding,  not  only  upon  the  parties,  but  all  who 
subsequently  acquire  title  with  a  knowledge  of  the  former  con- 
veyance. In  that  case,  the  statute  would  operate,  not  upon 
the  conveyance  itself,  but  upon  the  evidence  by  which  it  is  to 
be  established,  and  could  not  be  said  to  affect  the  title,  for 
that  had  already  passed,  though  the  evidence  of  it  was  insuf- 
ficient. But  when,  as  in  this  state,  the  statute  prescribes  the 
manner  in  which  only  a  conveyance  of  real  property  by  <loed 
can  be  made,  any  attempt  to  convey  without  complying  with 
the  requisites  of  the  statute  must  be  treated  as  a  mere  nullity; 
and  the  legislature  could  not  give  it  validity,  so  as  to  affect  per- 
sons who  may  have  subsequently  acquired  title  to  the  property, 
without  divesting  them  of  rights  which  they  had  legally  ac- 
quired. 

There  are  other  questions  arising  upon  this  record  which 
we  cannot  forbear  alluding  to,  although  they  are  not  presented 
by  counsel;  nor  are  they  necessary  to  the  decision  of  this  case. 
This  is  an  action  in  which,  by  the  terms  of  the  statute,  all  the 
issues  of  fact  must  be  tried  by  the  court,  unless  by  the  order 
of  the  court,  or  the  consent  of  the  parties,  they,  or  some  specific 
fact  involved  therein,  are  submitted  to  a  jury  or  referee:  Com. 
Stats.  t557,  sees.  6,  7.  It  seems,  however,  to  have  been  assumed 
in  this  case,  that  the  issues  must  be  tried  by  a  jury,  for  the 
record  shows  no  order  of  court  for  the  submission,  nor  any 
consent  of  parties  that  a  jury  should  try  the  issues.  The  jury 
were  sworn  to  try  "the  issues  joined  between  the  parties,"  hut 
instead  of  finding  upon  all  the  issues,  or  generally  for  the  plain- 
tiff, they  return  a  verdict  which  is  special  in  form,  and  refers 
to  but  one  issue.     It  was  recorded  in  the  language  following: 

"We,  the  jury,  find  that  at  the  time  the  deed  was  made  by 
J.  B.  Hayles  to  Meighen,  that  Meighen  had  notice  of  a  deed 
having  been  made  by  Hayles  to  Brockett." 

This  verdict  falls  far  short  of  determining  "the  issues  joined 
between  the  parties,"  and  yet,  as  appears  by  the  record,  the 
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jcdgment  for  the  plaintiff  is  predicated  whoUy  upon  this  find- 
ing. The  verdict  is  not  sufficient  to  warrant  the  judgment,  so 
long  as  the  issue  as  to  the  plaintiff's  possession  remains  un- 
disposed of.  For  we  might  admit  all  that  is  found  by  the  jury, 
and  eyen  that  the  land  had  been  conveyed  to  Brockett  by  an 
inatniment  sufficient  in  every  particular;  and  yet,  if  the  plain 
tiff  was  not  in  possession,  he  could  not  maintain  this  action. 
The  judgment  is  erroneous,  therefore,  in  any  aspect  of  the  case. 
The  issue  as  to  the  plaintiff's  possession,  having  been  made, 
should  have  been  determined  in  favor  of  one  party  or  the 
other.  If  it  was  submitted  to  the. jury,  they  should  have 
passed  upon  it,  and  if  it  was  not  so  submitted,  it  should  have 
been  decided  by  the  court. 

The  order  of  the  judge  refusing  to  set  aside  the  verdict  and 
grant  a  new  trial  is  reversed,  and  a  new  trial  awarded. 


CxRTiJiKD  GoFT  ov  RwoBB  ov  DuD  not  entitled  to  reoord  becaiue  not 
proved  or  fttteeted  as  provided  by  etatnte  so  as  to  admit  of  its  registration,  is 
inadmissible  in  evidence:  Buahm  v.  Slaelds,  56  Am.  Doc.  436,  and  note  441; 
Oliter  V.  Pertons^  76  Id.  657.  Everything  essential  to  title  must  appear  of 
record:  Benmm  v.  SmUhf  66  Id.  285,  and  note  289;  Chamberlak^  ▼.  BeU,  68 
Id.  26a 

Lboolattvi  Powxb  ovkb  Rdhdiss:  See  OriaiUal  Bank  v.  Frteze,  36 
Am.  Dec.  701 ;  Bamgfter  y.  NeUan,  52  Id.  694;  Boapert^  Bank  ▼.  WiUard,  76 
.  Id.  755;   Von  Baumbach  v.  Bade,  Id.  283,  and  notes  to  these  cases. 

Legislatusk  has  No  Power  to  make  void  proceeding  valid:  MeDaniel  v. 
CmtH  68  Am.  Dec.  587. 

Vkkdhtt  Musrr  Comfbehknd  Wholb  Issuv  or  issaes  snbmitted  to  the  jury: 
Wood  ▼.  MeCMre'a  Children,  63  Am.  Deo.  246. 

Iir  Acmoiv  undbr  Min  nxsota  Statutb  by  a  party  in  poeseasion  to  deter- 
■niie  an  adverse  daim,  interest^  or  estate  in  lands,  the  action  mnst  be  brought 
bj  a  party  in  actaal  possession:  Murphy  v.  Hmda,  15  Minn.  183;  HamUUm  y. 
Atf&ny  8  Id.  405.  The  only  matters  witlun  the  purview  of  snch  act  are  claims 
of  estates  or  interests  in  real  property  adverse  to  the  occnpant:  Bidwell  v. 
WM,  10  Id.  62.  And  the  object  of  tiie  action  is  to  force  one  claiming  an 
•dverae  interest  or  lien  to  establish  or  abandon  his  claim:  WaUon  y.  Perkin*, 
28  Id.  416.  For  this  remedy  is  given  to  psrties  who^  because  they  are  in 
pQHesnon,  cannot  sue  in  ejectment:  Starbuck  y.  DuMee^  12  Id.  161,  all  citing 
tht  principal  ease. 

Tbx  FsxifGEPAL  CASE  IS  DISI1NGUI8HXD  in  Mofrii  v.  KeH  20  Minn.  634, 
U  bsdag  brought  under  and  involving  the  ooDitmoCioii  of  diiSnrent  statutes. 
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Lay  v.  Shaubhut. 

Eqtjitt  will  Rblikts  ibom  Mibtakx  without  prejudioa  to  waUm  made  uiidM 
other  Jndgmenti^  where  a  eherifi^  intending  to  mU  property  attMhed. 
advertiaesand  aelli  land  under  an  erroneous  deMriptiant  and  not  belong' 
ing  to  the  judgment  debtor,  to  the  judgment  onditor,  who  ie  alio  Ign^ 
rant  of  the  mistake,  and  supposed  that  he  was  purehasiq^  and  Jntaadad 
to  purchase,  only  the  land  mttaohed. 

The  opinion  states  the  {acts. 

WUkitiBon  and  Barney y  for  the  appeUants. 

Watte  and  Burt^  and  Chatfidd^  for  the  respondents. 

By  Court,  Bmicstt,  C.  J.  The  general  role  that  an  ad  doDe, 
or  contract  made,  under  a  ndstake,  or  ignorance  of  a  material 
fact,  is  relievable  in  equity,  is  peculiarly  applicable  to  this 

The  plaintiffs,  having  previously  commenced  an  action  §at 
the  recovery  of  money  against  George  W.  Lay,  one  of  the  di^ 
fendants  in  this  action,  had  attached,  as  security  for  the  sat* 
isfaction  of  such  judgment  as  they  might  recover  therein, 
certain  real  estate  belonging  to  said  Lay,  amongst  which  were 
ten  lots  in  the  town  of  Mankato.  The  lien  thus  acquired 
proved  to  be  prior  to  the  liens  or  interest  acquired  by  any  of 
the  defendants  in  the  present  action.  After  the  plaintiffs  had  ' 
recovered  judgment  against  Lay,  in  the  action  in  which  said 
property  had  been  attached,  execution  was  issued  thereon  and 
delivered  to  the  sheriff  of  Blue  Earth  county,  who  was  the 
same  who  had  attached  the  property  at  the  instance  of  the 
plaintiffs.  Upon  the  receipt  of  this  writ,  it  became  the  duty 
of  said  sheriff  to  satisfy  the  judgment  out  of  the  property 
attached  by  him,  if  it  were  sufficient  for  that  purpose:  Comp. 
Stats.  562,  sec.  156.  He  accordingly  advertised  for  sale  under 
said  execution  ten  lots  in  the  town  of  Mankato,  as  the  pTop> 
erty  of  said  Lay,  supposing  at  the  time  that  he  was  advertising, 
and  intending  thereby  to  advertise,  the  same  ten  lots  which  hfl 
bad  previously  attached.  But  in  describing  the  same  he  com- 
mitted an  error  in  regard  to  the  particular  plat  or  survey  by 
which  eight  of  the  lots  were  numbered,  they  being  numbered 
in  the  return  to  the  attachment  according  to  Everett's  survey, 
whereas  he  described  them  in  the  notice  of  sale  as  numbered 
according  to  the  survey  of  Bruner.  On  the  day  appointed  for 
the  sale,  the  sheriff  still  being  ignorant  of  any  error  in  the 
description,  and  intending  to  sell  the  same  lots  which  he  had 
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attached,  as  before  mentioned,  sold,  according  to  the  erroneous 
description,  all  of  the  lots  as  one  parcel  to  the  plaintiffs,  for  a 
lum  sufficient  to  satisfy  their  judgment,  and  costs,  and 
returned  the  execution  as  "  satisfied  in  full."  At  the  time  of 
the  Bale,  the  plaintiffs  also  were  ignorant  of  any  mistake  in 
the  description,  and  bid  upon  the  lots,  and  purchased  the 
eame,  supposing  that  they  were  purchasing,  and  intending 
only  to  purchase,  the  lots  which  had  been  attached  at  their 
instance  to  secure  such  judgment  as  they  might  recover 
against  Lay.  The  ten  lots  attached  belonged  to  Lay,  but  ac- 
cording to  the  description  contained  in  the  notice  of  sale  he 
had  no  manner  of  title  or  claim  to  eight  of  the  lots  actually 
Bold. 

The  error  in  the  description  appears  not  to  have  been  dis- 
covered until  after  the  plaintiff's  judgment  had  been  entered 
satisfied  of  record,  and  until  after  other  but  subsequent  judg- 
ment creditors,  reljring  upon  the  payment  of  plaintiffs'  prior 
lien,  had  sold  certain  other  real  estate  of  said  Lay  to  satisfy 
their  claims.  The  plaintiffs  then  brought  their  action  for  re- 
lief, setting  forth  the  mistake  of  fact  under  which  they  pur- 
chased, and  alleging  the  insolvency  of  Lay. 

The  court  found  the  facts  substantially  as  above  stated,  and 
granted  the  relief  prayed  for,  but  without  prejudice  to  sale^ 
made  on  other  judgments,  on  the  faith  of  the  plaintiffs'  judg- 
ment being  satisfied. 

We  think  that  the  plaintiffs  were  entitled  to  the  relief 
granted.  They  purchased  the  property  under  a  mistake  of  a 
fact  which  was  material  to  their  contract,  and  the  main  effi- 
cient cause  of  their  purchase.  They  had  the  first  lien  upon 
the  property  attached,  and  ought  not  to  be  deprived  of  it  with- 
out pajrment,  unless  it  becomes  necessary  for  the  protection  of 
parties  having  equal  or  superior  equities.  To  restore  the  plain- 
tiffs to  their  rights  does  not  prejudice  junior  judgment  credi- 
tors, for  the  liens  of  the  latter  were,  from  the  first,  subject  to 
the  plaintiffs'  lien.  They  are  not  therefore  considered  merely 
in  the  light  of  creditors  deprived  by  the  judgment  of  the  court 
below  of  any  right  to  which  they  had  entitled  themselves — 
they  are  merely  prevented  taking  advantage  of  a  mistake  for 
which  perhaps  the  sheriff  alone  is  responsible;  for  as  it  was 
the  duty  of  the  sheriff  to  satisfy  the  judgment  out  of  the 
property  attached,  the  plaintiffs  might  reasonably  believe  that 
he  would  not,  in  the  first  instance,  attempt  to  sell  any  other. 
The  decree  simply  restores  the  parties  to  the  same  conditioD 
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in  which  they  were  prior  to  the  sale,  at  the  same  time  protect- 
ing all  who  have  acquired  rights  by  purchases  made  on  the 
faith  of  the  plaintiffs'  judgment  being  satisfied  of  record. 
This,  it  appears  to  us,  protects  all  who  have  shown  themselves 
entitled  to  protection;  and  as  to  the  others,  as  they  are  in  the 
same  condition  that  they  would  have  been  in  had  no  sale 
taken  place;  they  can  lose  nothing,  and  ought  not  to  expect 
that  a  court,  in  the  exercise  of  its  chancery  powers,  would  in- 
flict a  loss  upon  the  plaintiffs  for  their  especial  benefit 
Judgment  affirmed. 

Wmbre  IXzAh  Ebtaxs  has  been  Levied  upon  and  sold  as  property «( 
jadgment  debtor,  but  to  which  he  has  no  title,  the  pnrchaser,  whether  tiie 
jmlgment  creditor  or  a  stranger,  may  recover  from  snch  debtor  the  piirohaae> 
-price  of  the  real  estate,  which  has  been  credited  upon  the  judgment:  Reed 
df  Co.  V,  CrotUtwaU,  71  Am.  Dea  406,  and  note  409. 

The  pru^cipal  case  is  afpboved  in  Shaubkui  v.  HlUon^  7  Minn.  fi09. 
It  is  cited  in  Fir9i  KaL  Bank  qf  Hastinffg  v.  Rogers,  22  Id.  231,  to  the  point 
that  where  the  equities  of  third  parties  have  not  intervened,  equity  will  sat 
■aside  an  execution  sale,  when  the  purchase  is  made  in  ignorance  of  the  rail 
facts  as  to  the  title  to  property  assumed  to  be  sold,  and  the  pnrchiser  has 
iwen  guilty  of  no  negligence  in  ascertaining  such  facts. 


Ajbnold  V.  Wainvtbight. 

16  MlirirBSOTA,  868.] 

Ihtkbcst  or  Partner  in  PARTNERsmr  EFncrs  is  a  share  in  the  soTplui 
remaining  of  the  partnership  property  after  paying  off  the  debts  of  the 
firm. 

Each  Partkbr  has  Lien  upon  Partnershu*  Pbopsrtt,  to  the  end  that 
he  may  insist  that  it  be  first  applied  to  the  payment  of  the  firm  debta 
This  interest  of  the  individual  partner  in  the  firm  assets  is  assignable^ 
and  may  be  taken  in  execution. 

In  Equitt,  Lakd  Belonging  to  Partnersiiip  is  treated  as  mere  penon* 
alty,  and  is  governed  by  the  rules  applicable  to  that  species  of  prop- 
erty. 

Whether  Land  is  to  be  Deemed  Part  of  pABTVEBSHir  Stock  depends 
upon  the  agreement  of  the  partners,  which  agreement  may  be  either  ex- 
press or  implied. 

Lands  mat  be  Converted  into  Partnership  Stock  by  parol  sgreemeDt 
of  the  partners,  or  by  such  facts  and  ciroumstanoes  attending  ita  soqui- 
sition  or  use  as  will  raise  an  implication  that  the  partners  so  intended 
The  legal  estate  will  be  controlled  by  the  terms  of  the  conveyance,  bat 
equity  will  subject  the  lands  to  the  same  liabilities  imposed  upon  the 
other  partnership  estate,  and  restrict  the  partners  to  the  same  extent  in 
their  disposition  of  them  as  obtains  in  regard  to  personalty. 

Iv  Land  is  Aoqitirsd  as  Substratum  of  Partnxrship,  or  is  brought  in 
and  used  by  it  for  partnership  purposes,  there  will  be  a  tmst  by  operas 
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turn  of  law  for  the  paitnen  m  tenants  in  oommon,  although  a  traat  ina;^ 
not  hare  been  declared  in  writingi  and  the  ownership  may  not  be  appar* 
eotly  in  all  the  members  of  the  firm,  or  if  in  all,  may  apparently  be  in 
them,  not  as  partners,  bnt  as  joint  tenants. 

Each  Pabtner  is  Kntitleb  to  Regard  entire  partnership  estate  as  held 
for  his  indemnity  as  against  the  joint  debts,  and  as  security  for  the  nlti- 
mate  balance  which  may  be  dne  him  for  his  own  share  of  the  partnership 
effscts. 

RiTLx  THAT  Equitt  Rbqabds  Lakb  Hsld  bt  PARTNjOtauiP  as  personal 
estate  prevails,  notwithstanding  the  legal  title  may,  by  the  death  of  the 
party  holding  it,  have  been  cast  by  descent  npon  his  heirs  at  law,  or  that 
the  estate  may  have  been  conveyed  to  the  partnership  by  such  deed  as 
would,  under  the  statnte,  make  them  tenants  in  common;  nor  does  it 
make  any  difference  that  the  deed  makes  no  reference  upon  its  face  to 
the  grantees  as  partners. 

Laxd  Purchased  with  Parthsbship  Funds,  to  be  used  and  applied  to 
partnership  purposes,  and  treated  by  the  partners  as  part  of  the  partner- 
ship stock,  will  be  treated  in  equi^  as  held  in  trust  for  the  partnership 
until  the  partnership  account  is  settled  and  the  firm  debts  are  paid. 

UsiDiR  McrNBBOTA  STATUTE,  Trust  Arisib  in  favor  of  a  partnership  when 
lands  are  conveyed  to  the  individual  members  of  the  firm  as  tenants  in 
conmion,  or  otherwise  than  as  partners;  nor  does  the  recognition  and 
enforoement  of  such  trust  conflict  with  the  statute  of  frauds. 

Ukder  MnrNBSOTA  Statittb,  I7  Ck>NysTANOB  or  Land  to  Partners  makes 
no  reference  to  the  land  as  partnership  stock,  but  vests  the  title  in  sev- 
eral of  the  memliers  as  tenants  in  common,  then  the  trust  which  arises 
between  the  partners  cannot  be  enforced  against  a  honaJUle  purchaser  or 
mortgagee  without  notice,  but  will  be  enforced  sgainst  a  purchaser  or 
mortgagee  from  one  partner,  or  his  representative,  who  has  notice,  actual 
or  constructive,  that  the  land  is  partnership  property. 

Thb  opinion  states  the  facts. 
Chatfield  and  Buellj  for  the  appellants. 
Bryant  and  Attstin,  for  the  respondents. 

By  Court,  Flandrau,  J.  This  court  has  on  several  occa- 
rions  been  called  upon  to  decide  questions  involving  the  rights 
and  interests  of  partners  in  the  partnership  effects,  and  we  have 
always  held  that  such  interest  is  a  share  (limited  by  the  arti- 
cles of  partnership)  in  the  surplus  remaining  of  the  partner- 
ship property  after  paying  off  all  the  debts  of  the  partnershiji: 
Pease  v.  Ruaky  2  Minn.  107;  Moss  v.  PettingiUy  3  Id.  2l(>, 
Sehalck  v.  Harmony  6  Id.  265.  Each  partner  has  a  lien  ui>on 
the  partnership  property,  to  the  end  that  he  may  insist  upon 
its  being  first  applied  to  the  payment  of  the  firm  debts;  or 
as  it  is  sometimes  expressed,  the  partnership  property  is  held 
by  the  partners  subject  to  a  trust  for  the  payment  of  the  firm 
debts,  and  neither  of  the  members  can  divert  it  into  any  other 
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ehanneL  This  intexeBt  of  the  individual  partner  in  the  asaeti 
of  the  firm  is  assignable,  and  may  be  taken  in  execution. 

There  is  yery  little  difficulty  in  adjusting  the  rights  of  part- 
ners, and  the  creditors  of  partners,  in  the  partnership  property, 
when  once  the  fund  and  the  liabilities  are  ascertained,  as  the 
law  governing  these  relations  is  pretty  well  understood  and 
settled.  A  much  more  troublesome  question  frequently  arises 
as  to  what  is  and  what  is  not  properly  partnership  property, 
especially  in  regard  to  real  estate  not  designated  in  the  con- 
veyances to  the  partners  as  belonging  to  the  stock  of  the  part- 
nership. 

In  regard  to  all  lands  which  are  ascertained  to  be  partner- 
ship property,  the  rule  in  equity  is,  that  they  shall  be  treated 
as  mere  personalty,  and  be  governed  by  the  rules  and  general 
doctrines  applicable  to  that  species  of  property:  Story  on  Part- 
nership, sec.  93.  "  The  ground  of  this  doctrine  appears  to  be 
a  special  interference  of  equity  in  favor  of  commerce,  whereby 
the  trust  is  separated  from  the  legal  estate,  and  the  latter  being 
left  to  pass  according  to  the  nature  of  real  property,  the  trust 
estate  is  made  subject  to  the  rules  of  partnership  personal 
property,  so  far  as  concerns  the  interest  of  the  partners  in  re- 
lation to  one  another,  and  those  who  are  in  privity  with  them: 
1  Am.  Lead.  Cas.  336,  note  to  Coles  v.  Coles  and  Dyer  v.  Clark. 

Whether  land  is  to  be  deemed  part  of  the  partnership  stock 
depends  upon  the  agreement  of  the  partners,  which  agreement 
may  be  either  express  or  implied.  After  a  very  careful  ex- 
amination of  the  authorities,  and  the  statutes  of  this  state 
concerning  trusts  and  fraudulent  conveyances,  we  are  of  the 
opinion  that  lands  may  be  converted  into  partnership  stock  by 
parol  agreement  of  the  partners,  or  by  such  feu^ts  and  circum- 
stances attending  its  acquisition  or  use  as  will  raise  an  im- 
plication that  the  partners  so  intended.  The  legal  estate  will 
be  controlled  by  the  terms  of  the  conveyance,  but  equity  will 
subject  the  lands  to  the  same  liabilities  imposed  upon  the 
other  partnership  estate,  and  restrict  the  partners  to  the  same 
extent  in  their  disposition  of  them  as  obtains  in  regard  to  the 
personalty. 

The  elementary  writers  do  not  furnish  a  very  satisfactory 
solution  of  the  question  as  to  what  character  of  agreement  be- 
tween the  partners  will  work  a  conversion  of  lands  into  part- 
nership stock.  They  agree  that  it  may  be  accomplished  by 
agreement  "express  or  implied,"  and  we  think  it  is  the  neces- 
eary  result  of  their  views,  as  expressed  in  their  text  and  the 
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Qumerous  cases  cited  by  them,  that  the  intention  of  the  part- 
ners, to  be  ascertained  from  their  ^acts  or  agreements,  is  to 
govern,  and  that  no  express  agreement  in  writing  is  necessary: 
See  CoUyer  on  Partnership,  08-78;  Story  on  Partnership,  sees. 

92,  93;  3  Kent's  Com.  37,  title,  Of  Stock  in  Land;   1  Madd. 

93,  94;  1  Lomaz's  Digest  of  the  Law  of  Real  Property,  212, 
213;  Adams's  £q.  35.  This  latter  author,  in  treating  the 
subject  of  trusts,  adopts  the  decision  in  the  case  of  Dale  v. 
flamtfton,  6  Hare,  369,  382,  S.  C,  26  Eng.  Ch.  368,  and  says: 
*'In  accordance  with  the  same  principle,  it  is  held  that  if  land 
is  acquired  as  the  substratum  of  a  partnership,  or  is  brought 
into  and  used  by  the  partnership  for  partnership  purposes, 
there  will  be  a  trust  by  operation  of  law  for  the  partnership 
as  tenants  in  common,  although  a  trust  may  not  have  been 
declared  in  writing,  and  the  ownership  may  not  be  apparently 
in  all  the  members  of  the  firm,  or  if  in  all,  mny  apparently  be 
in  them,  not  as  partners,  but  as  joint  tenants/' 

In  a  very  recent  case  in  Maine,  the  whole  subject  was  ably 
discussed,  and  it  was  held  that  the  trust  attached  to  lands 
owned  by  tho  partnership,  without  regard  to  the  character  of 
the  deed  by  which  the  partners  held :  Crocker  v.  Crocker^  46 
Me.  250,  We  make  the  following  extract  from  the  opinion  of 
the  court,  from  page  644  of  the  American  Law  Register: 

"  Each  partner  is  entitled  to  regard  the  whole  estate  as  held 
for  his  indemnity  as  against  tho  joint  debts,  and  as  security 
for  the  ultimate  balance  which  may  be  due  to  him  for  his  own 
share  of  the  partnership  effects:  2  Story's  Eq.  Jur.,  sec.  1243; 
Hoxie  V.  Carry  1  Sumn.  173;  Buchan  v.  Sumner,  2  Barb.  Ch. 
198, 199  [47  Am.  Dec.  305]. 

"  In  relation  to  real  estate  when  it  is  part  of  the  partnership 
effects,  it  is  to  be  treated  in  equity  to  all  intents  and  purposes 
as  a  part  of  the  partnership  funds;  and  whatsoever  may  be  the 
form  of  the  conveyance,  it  will  be  held  subject  to  all  the  equi- 
table rights  and  liens  of  the  partners  which  would  apply  to  it 
if  it  were  personal  estate;  and  this  rule  prevails,  notwithstand- 
ing the  legal  title  may,  by  the  death  of  the  particular  party 
holding  it,  have  been  cast  by  descent  upon  his  heirs  at  law:  1 
Story's  Eq.  Jur., sec.  647,  and  cases  there  cited;  Dyer  v.  Clarkj 
5  Met  562  [39  Am.  Dec.  697].  Such  is  tho  rule  also,  notwith- 
standing the  estate  may  have  been  conveyed  to  the  partners 
by  8uch  deed  as  under  our  revised  statutes  of  1841,  chapter 
91,  section  13,  and  the  revision  of  1857,  chapter  73,  section  7, 
would  at  law  make  them  tenants  in  common:  Burrmde  v.  Mer* 
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rick,  4  Met  537;  Howard  y.  Priest,  5  Id.  582;  FaU  River  What' 
ing  Co.  y.  Borden,  10  G^ish.  458,  before  cited.  Nor  does  it 
make  any  difference  that  the  deed  makes  no  reference  upon 
its  face  to  the  grantees  as  partners:  TiUinghxM  v.  Chaplin^  A 
IL  I.  173  [67  Am.  Dec.  510]." 

Where  the  land  is  purchased  with  partnership  funds,  to  be 
used  and  applied  to  partnership  purposes,  and  is  treated  by 
the  partners  as  part  of  the  partnership  stock,  it  will  be  treated 
in  equity  as  held  in  trust  for  the  partnership  until  the  partner- 
ship account  is  settled  and  the  partnership  debts  are  paid: 
Howard  y.  PrieBt,  5  Met  582;  1  Am.  Lead.  Gas.  336,  note. 

It  is  contended  that  no  trust  in  fayor  of  a  partnership  can 
arise  under  our  statute  of  uses  and  trusts,  when  the  lands  are 
conyeyed  to  the  individual  members  of  the  firm  as  tenants  in 
eammon,  or  otherwise  than  as  partners.  A  careful  examina- 
tion of  this  statute  (Comp.  Stats.  382-384)  satisfies  us  that 
although  the  act  was  designed  to  and  does  do  away  with 
some  trusts  that  would  otherwise  result,  it  was  not  the  inten- 
tion of  the  framers  to  cut  off  trusts  of  this  nature.  If  the 
statute  contains  any  prohibition  of  such  a  trust  as  we  are  con- 
sidering, it  must  be  found  in  section  5,  which  declares  ''that 
every  disposition  of  lands  ....  shall  be  directly  to  the  per- 
son in  whom  the  right  of  possession  and  profits  shall  be  intended 
to  be  vested,"  etc.  But  this  section  is  qualified  by  the  suc- 
ceeding one,  which  declares  "  that  it  shall  not  extend  to  trusts 
arising  or  resulting  by  implication  of  law,"  etc.  And  section 
10  distinctly  recognizes  "  implied  or  resulting  trusts,"  l»y  pro- 
viding that  such  trusts  shall  not ''  be  alleged  or  established  to 
defeat  or  prejudice  the  title  of  a  purchaser  for  a  valuable  con- 
sideration, and  without  notice  of  such  trust."  Nor  do  we  think 
that  the  recognition  and  enforcement  of  such  a  trust  conflicts 
in  any  manner  with  the  statute  of  frauds.  Section  6,  page  457, 
of  the  compiled  statutes,  provides  as  follows: 

'*"  No  estate  or  interest  in  lands  other  than  leases  for  a  term 
not  exceeding  one  year,  nor  any  trust  or  power  over  or  concern- 
ing lands,  or  in  any  manner  relating  thereto,  shall  hereafter 
be  created,  granted,  assigned,  surrendered,  or  declared,  unless 
by  act  or  operation  of  law,  or  by  deed  or  conveyance  in  writing 
subscribed,"  etc.  This  section  expressly  excepts  such  trusts 
as  the  one  under  consideration,  resulting  by  operation  of  law 
from  the  peculiar  situation  of  the  lands,  and  the  relation  of  the 
grantees  or  owners.  That  the  powers  of  the  court  of  equity 
were  not  to  be  limited  by  this  act  except  where  specially  pro 
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Tided,  appears  more  clearly  from  section  10,  which  i>rovides 
that  "  nothing  m  this  chapter  contained  shall  be  constraed  to 
abridge  the  power  of  courts  of  equity  to  comx>el  the  specific 
performance  of  agreements  in  cases  of  part  performance  of  such 
agreements/'  meaning  necessarily  such  agreements  as  would 
oQierwise  fall  within  its  prohibitory  clauses. 

The  remaining  question  is,  whether  the  plaintiff  shows  that 
the  lands  in  controversy  were  partnership  property.  It  ap- 
pears that  the  plaintiff  and  the  defendants  Alfred  F.  and  Jolin 
L  Howes,  on  the  twenty-second  of  June,  1857,  formed  a  part- 
nership under  the  name  of  Howes  &  Wainwrigfat,  the  object 
of  which  was  the  establishment  of  a  forwarding,  commission^ 
warehousing,  and  storage  business.  Prior  to  this  date,  John  L. 
Howes  owned  one  half,  or  the  southerly  forty-four  feet,  of  the 
land  in  dispute.  At  the  formation  of  the  copartnership,  the 
plaintiff,  at  the  request  of  John  L.  and  Alfred  F.  Howes,  pur- 
chased the  other  half,  or  the  northerly  forty-four  feet  of  said 
land.  It  was  then  agreed  between  the  partners,  verbally,  that 
the  eighty-eight  feet  should  be  put  in,  and  become  part  and 
parcel  of  the  capital  stock  of  the  firm,  to  be  used  and  employed 
for  the  sole  benefit  of  the  firm,  and  for  carrying  out  the 
objects  of  the  copartnership.  The  partners  then,  by  a  series 
of  deeds,  vested  in  each  member  of  the  firm  one  equal  undi- 
rided  third  part  of  the  whole  eighty-eight  feet.  Thus  the 
plaintiff  conveyed  to  John  L.  Howes  two  thirds  of  the  north- 
erly forty-four  feet,  and  John  L.  Howes  conveyed  to  the  plain- 
tiff one  third  of  the  southerly  forty-four  feet,  and  to  Alfred  F, 
Howes  two  thirds  of  the  whole  eighty-eight  feet.  The  two  first 
deeds  were  executed  on  the  twenty-second  day  of  Juno,  1857, 
the  day  on  which  the  copartnership  was  formed,  and  the  deed 
to  Alfi^  F.  Howes  was  executed  on  the  twenty-sixth  day  of 
the  following  August  The  title,  therefore,  so  far  as  was  ap- 
parent from  the  conveyances,  was  held  by  the  members  of  the 
firm  as  tenants  in  common. 

In  July,  1857,  prior  to  the  deed  to  Alfred  F.  Howes,  the 
firm  commenced  the  erection  of  a  warehouse  on  the  southerly 
f(Mrty-four  feet  of  the  land,  for  the  purpose  of  carrying  into 
effect  the  objects  of  the  copartnership,  reserving  the  northerly 
forty-four  feet  for  the  convenience  of  the  partnership  business. 
The  building  was  completed  in  the  spring  of  1859,  the  plaintiff 
paying  one  third  of  the  cost,  and  the  other  two  members  each 
engaging  to  do  the  same.  Partnership  debts  to  a  considerable 
anumnt  were  contracted  in  the  erection  of  the  building.    The 
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business  of  warehousing,  forwarding,  commission,  and  storage 
was,  after  the  erection  of  the  building,  actually  entered  into 
by  the  firm,  and  conducted  in  the  building  until  the  dissola- 
tion  of  the  partnership. 

It  is  contended  by  the  counsel  for  the  defendants,  that  as  the 
object  of  the  partnership  was  the  establishment  of  the  busi- 
ness of  forwarding,  commission,  warehousing,  and  storage, 
the  partnership  did  not  go  into  effect  until  the  business  was 
actually  commenced,  after  the  erection  of  the  warehouse.  This 
view  we  cannot  adopt.  It  is  at  variance  with  and  too  narrow 
a  construction  to  be  placed  upon  the  acts  and  agreements  of 
the  parties.  The  nature  of  the  business  contemplated  by  the 
partnership  required  that  the  principal  part  of  the  capital 
stock  of  the  firm  should  consist  of  the  warehouse,  the  land 
upon  which  it  stood,  and  a  convenient  area  about  it.  No  step 
could  be  taken  towards  transacting  either  branch  of  the  pro- 
posed business — commission,  forwarding,  warehousing,  or  stor 
age — ^without  a  warehouse  or  store,  which  must  have  been 
either  purchased,  rented,  or  built.  The  partners  adopted  the 
latter.  This  step  taken,  and  very  little  more  capital  stock  was 
needed  to  carry  on  the  business,  save  the  labor  and  skill  of  the 
several  partners.  Were  the  acts  alone  of  the  parties,  without 
their  agreements,  placed  before  us  as  our  guide,  we  could 
hardly  resist  the  conclusion  that  it  was  their  intention  to 
make  a  contribution  of  the  land  and  building  to  the  capital 
stock  of  the  firm. 

We  have  so  far  considered  the  question  as  between  the  part- 
ners themselves.  We  will  now  examine  it  in  its  bearings 
upon  third  parties.  If  the  conveyances,  as  in  the  case  at  bar, 
make  no  reference  to  the  land  being  partnership  stock,  but 
vest  the  title  in  the  several  members  as  tenants  in  common, 
then  the  trust  which  arises  between  the  partners  cannot  be 
enforced  against  a  bona  fide  purchaser  or  mortgagee  without 
notice  (Comp.  Stats,,  p.  382,  sec.  10),  but  will  be  enforced 
against  the  purchaser  or  mortgagee  from  one  partner,  or  his 
representative,  who  has  notice,  actual  or  constructive,  that  the 
land  is  partnership  property:  1  Lomax's  Dig.  254,  265;  1  Am. 
Lead.  Cas.  339,  note  to  Coles  v.  Coles  and  Dyer  v.  Clark;  Edgar 
v.  DonnaUy,  2  Munf.  387;  Hade  v.  Carr,  1  Sumn.  174,  192; 
McDermot  v.  Laurence^  7  Serg.  &  R.  488  [10  Am.  Dec.  468]; 
Ford  V.  Herrouy  4  Munf.  816;  Fink  v.  Branchy  16  Conn.  261, 
271;  8  Kent's  Com.  39,  40. 

In  the  case  at  bar,  the  defendants  Arnold  and  Samuel  & 
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Howes  are  charged  distinctly  with  actual  knowledge  that  the 
lands  were  partnership  property,  and  the  consideration  moving 
from  them  for  their  conveyances  are  assailed  in  a  manner  that 
would  take  from  them  the  character  of  bona  fide  purchasers, 
even  if  they  had  not  been  notified.  The  consideration  for  the 
assignment  of  the  mortgage  to  George  B.  Howes  is  also  alleged 
never  to  have  been  paid,  nor  intended  to  have  been  paid,  wliich 
places  him  in  the  same  position  with  the  defendants  Arnold 
and  Samuel  B.  Howes.  The  defendant  Swift,  being  merely 
the  assignee  of  an  insolvent  estate  for  the  benefit  of  creditors, 
of  course  takes  the  land  cum  onere. 

The  defendants'  counsel  pointed  out  some  slight  inconsist- 
encies between  the  allegations  in  the  complaint  and  the  reply, 
but  we  regard  them  as  unimportant  in  the  view  we  have  taken 
of  the  case,  except  so  far  as  they  may  reflect  upon  the  credi- 
bility of  the  plaintiff's  pleadings.  The  allegations  of  the  com- 
plaint alone  are  sufficient  to  charge  the  land  in  the  hands  of 
the  defendants  with  the  trust  in  favor  of  the  partners,  there- 
fore the  issues  of  fact  joined  must  bo  tried. 

The  order  denying  the  motion  for  judgment  in  favor  of  the 
defendants  on  the  pleadings  is  affirmed. 


Pabtkxb'8  InTKiUEBT  IN  Paktnebship  Ooom  18  hiB  share  of  the  surplus 
ifler  mU  demands  against  the  firm  are  paid:  Sutelifft  v.  Dchrmanf  61  Am.  Dec. 
460;  Dyer  ▼.  Clarky  39  Id.  607;  Doner  v.  Stauffer,  21  Id.  370,  and  note  374; 
Mmrimm  ▼.  Biodgett,  29  Id.  653. 

Sack  Pabtnxk  uab  Rioett  to  have  partnership  effects  appropriated  to  the 
laynmit  of  finn  debts:  Pearmm  ▼.  Keedy,  43  Am.  Dec.  160,  and  note  164; 
AUem  T.  Center  VcMey  Cc^  64  Id.  333.  Farther,  as  to  lien  of  partner  on  asset* 
of  the  firm,  see  notes  to  £tr&y  v.  ScJtoomnaier,  49  Id.  164;  MUler  v.  Eatili,  67 
UL  311;  see  also  the  rulings  in  the  latter  case. 

PAKTznasBiP  RXALTT  IS  Trkatkd  in  equity  as  personalty:  RoberU  v.  Mc- 
Cartyt  68  Am.  Dec  604;  Andrew$*9  Hdra  ▼.  Brown^  66  Id.  262;  Lanffs  Ileirt 
T.  Waring^  60  Id.  633^  and  citations  in  notes  to  these  cases. 

biTBHTXOif  07  PABiranaui  to  bring  land  into  partnership,  how  must  be  mani- 
fested: Ridgway's  Appeal,  53  Am.  Dec.  586,  and  note  689. 

CouBT  or  EQUirr  Lbavis  Legal  Tttlb  of  partnership  realty  undisturbed, 
txe^  so  far  as  is  necessary  to  protect  the  equitable  rights  of  the  partners: 
Bmthtm  t.  Summer,  47  Am.  Deo.  305;  Lang's  TlfSan  ▼.  Waring,  60  Id.  533. 

Lahd  Pubcbaskd  bt  Pabtvbbship,  how  held,  whether  as  joint  tenants 
er  as  tenants  in  common:  See  Baca  v.  Ramos,  29  Am.  Dea  463»  and  note; 
Baird  ▼.  AttreTs  Udn,  31  Id.  309;  Buehan  v.  Sumner,  47  Id.  305;  Dyrr  v. 
Clark,  39  Id.  697;  DiUkm  v.  Brown,  71  Id.  700. 

Real  Estate  Pubcilubed  bt  Fduc  as  partnership  proiierty  is  liable  to  ths 
laymeot  of  partnership  debts:  Divine  ▼.  MUehtm,  41  Am.  Dea  241;  Dyer  t. 
Clarke  39  Id.  697;  Buehan  ▼.  Swnner,  47  Id.  305;  RoberU  v.  McCarty,  68  Id 
IM;  Lamg'»  lidrt  r.  Waring,  60  Id.  633,  and  notes  to  these 
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Hub  or  Dbcxaskd  Pabtnik  Hoxj)8  Lbqal  Titlb  to  real  property  belonf- 
ing  to  the  firm  in  trust  for  the  BTxrviving  partner  for  the  payment  of  the  firm 
debts:  Andrews's  ffdrs  ▼.  Brown,  66  Am.  Dec  252,  and  note  255. 

Pabtnxb  HAfl  Lixif  ON  pARTNEBSHiP  RsALTT  for  a  balance  f onnd  due  him 
npon  a  settlement  at  the  diasolntion  of  the  firm:  Boberts  ▼•  McCariy,  6S  Am. 
Dec.  604,  and  note  606. 

Partner  has  Lisn  upon  Partnership  Assets,  and  a  right  to  insist  that 
the  firm  property  shall  be  appropriated  so  that  the  debts  shall  be  paid,  ths 
losses  fairly  apportioned,  and  the  obligations  to  himself  discharged:  Palmer 
▼.  TyUr,  15  Minn.  115,  citing  the  principal  case. 

Realty  Gonvbted  to  Partners  as  tenants  in  common  is  par^ierahip 
property  in  equity  when  purchased  with  firm  fnnds  for  the  use  of  tlie  part- 
nership: TOUnghast  r.  Cfhamplm,  67  Am.  Deo.  510,  and  note  541. 


FoLBOM   V.    GaELL 

[9  Minnesota,  430.] 

AssuMWiT  voR  Use  and  Oooupation  cannot  be  sapporked,  where  the  pos- 
session is  adverse,  and  the  relation  of  landlord  and  tenant  has  nerer  ex- 
isted between  the  parties;  bat  plaintiff  most  declare  in  ejectment  or 
trespass. 

Lf  Action  on  Kote,  Counter-claim  for  nse  and  oceapation  caimot  be  the 
subject  of  set-off,  where  the  possession  is  adverse,  and  the  relstum  of 
landlord  and  tenant  has  never  subsisted  between  the  parties.  This  under 
the  Minnesota  statute. 

Where  CjOHTkact  is  Basis  of  Transaction,  and  a  breach  of  it  may  amount 
to  a  trespass,  or  entitle  the  injured  party  to  an  action  for  negligence, 
fraud,  or  otherwise,  in  form  ex  delicto,  such  party  is  not  deprived  of  his 
right  to  plead  a  counter-claim  as  set-off  against  llie  action.  The  wrong- 
doer is  not  allowed  to  deprive  the  injured  party  of  the  advantage  of  the 
contract,  by  having  tortiously  violated  it^ 

The  opinioQ  states  the  facts. 

Burt^  for  the  appellant. 

Thompson,  for  the  respondent. 

By  Court,  Flandrau,  J.  Carli  brings  suit  against  Folsom 
on  a  promissory  note  for  one  hundred  and  twenty-nine  dollars 
and  fifty-two  cents,  dated  January  22,  1859,  payable  in  seven 
months  after  date,  with  interest  at  one  per  cent  per  month. 
The  answer  of  Folsom  sets  forth  that  on  the  thirtieth  day  of 
November,  1857,  one  Lee  recovered  a  judgment  against  two  Mc- 
Kusicks  and  the-defendant  Folsom,  for  four  hundred  and  forty- 
five  dollars  and  thirty-five  cents.  That  prior  to  the  recovery 
of  the  judgment,  at  the  time  thereof,  and  up  to  the  twenty- 
fifth  day  of  August,  1858,  Noah  McKusick,  one  of  the  defend* 
ants  in  the  judgment,  owned  a  certain  piece  of  land  in  fee^ 
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That  texecntion  was  issoed  on  the  judgment  February  12, 1859, 
aiid  the  land  of  Noah  MoKueick  sold  thereon  on  the  eighteenth 
ddj  of  May,  1859.  That  the  defendant  purchased  the  land  at 
the  sale  for  three  hundred  and  thirty-eight  dollars  and  eighty- 
one  cents.  That  no  redemption  had  been  made,  and  no  inter^ 
est  paid,  and  that  the  plaintiff  has  been  in  the  occupation  of 
the  premises  since  the  sale  by  the  permission  and  sufferance 
of  the  defendant,  and  the  defendant  claims  the  value  of  the 
use  of  the  premises  as  a  counter-claim  to  the  note. 

The  reply  alleges  that  the  plaintiff,  on  the  twenty-eighth 
day  of  August,  1858,  purchased  the  premises  from  Noah  Mo- 
Kusick  and  wife  in  fee,  and  that  he  has  been  in  the  occupa- 
tion of  them  ever  since,  by  virtue  of  his  ownership,  and  not 
otherwise. 

Upon  this  statl-Ji  lacts,  the  plaintiff  had  a  verdict,  the  court 
holding  and  directing  the  jury  that  the  defendant  could  not 
recover  his  counter-claim  for  use  and  occupation  if  the  plain- 
tiff had  been  in  possession  under  his  purchase  from  Noah 
McKusick. 

The  question  here  is  not  whether  the  claim  is  recoverable  at 
All,  but  whether  it  can  be  put  in  as  a  counter-claim.  The 
plaintiff  held  and  enjoyed  the  premises  under  a  title  from  the 
real  owner,  free  from  any  connection  with  the  defendant  or  the 
judgment  under  which  he  purchased.  His  possession  was  ad- 
verpe  to  the  defendant,  and  there  was  no  privity  or  contract 
between  them  upon  which  the  relation  of  landlord  and  tenant 
could  arise;  therefore  any  claim  that  the  defendant  has  against 
the  plaintiff  for  the  use  and  occupation,  or  more  properly  speak- 
ing for  the  value  of  the  possession,  of  the  land  after  he  be- 
came entitled  to  it,  does  not  arise  out  of  any  contract  between 
them,  either  express  or  implied,  but  upon  his  wrongful  and 
tortious  holding.  It  is  quite  clear  that  the  defendant  could 
not  have  maintained  an  action  of  assumpsit  for  such  use 
and  occupation,  before  the  forms  of  actions  were  abolished,  as 
that  action  could  only  be  maintained,  as  its  name  imported, 
Qpon  a  ocmtraot  or  undertaking,  express  or  implied.  His 
remedy  would  have  been  ejectment  or  trespass:  1  Chit  PI.  107 ; 
Smith  V.  Siewarty  6  Johns.  46  [5  Am.  Dec.  186];  Bancroft  v. 
Wardwell,  13  Id.  489  [7  Am.  Dec.  396];  Featherstonhaugk  v. 
Dradshaw;  1  Wend.  134;  Vandenheuvet  v.  Storrs,  8  Conn.  203; 
Litile  V.  Pearsouj  7  Pick.  301;  Jones  v.  Tipton^  2  Dana,  295. 

Let  us  now  see  whether  the  claim  of  the  defendant  would 
iuvs  b«en  the  subject  of  a  set-off  before  the  forms  of  action 
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were  abolished.  At  common  law,  independently  of  statutes, 
a  set-off  of  cross-demands,  unconnected  with  each  other,  was 
not  allowed.  A  defendant  could  claim,  by  way  of  deduction, 
all  just  allowances  or  demands  accruing  to  him,  or  payments 
made  by  him,  in  respect  of  the  same  transaction  or  account 
which  formed  the  ground  of  the  action,  but  could  go  no  farther. 
This  was  remedied  by  the  2  Geo.  11.,  c.  22,  sec.  13,  where 
mutual  debts  were  allowed  to  be  set  off  against  each  other: 
1  Chit.  PI.  569-571.  The  demand  must  have  been  in  the 
nature  of  a  debt,  and  a  set-off  was  excluded  in  all  actions 
arising  ex  delicto:  Id.  571,  572.  The  general  features  of  the 
English  statutes  of  set*off  are  embodied  in  our  own:  Comp. 
Stats.  503,  sec.  44.  This  demand  could  not  have  been  the 
subject  of  a  set-off  against  the  plaintiff's  claim  prior  to  1851, 
the  date  of  the  abolition  of  the  forms  of  uk.*,!  f ««.  It  must  not 
be  overlooked,  that  although  actions  formerly  had  different 
names  and  forms,  yet  these  names  and  forms  were  not  mere 
empty  words,  but  arose  out  of  the  nature  of  the  subject-mat- 
ter of  the  action,  and  entailed  upon  it  substantial  privileges 
and  disabilities,  materially  affecting  the  rights  of  parties. 

Now,  what  is  the  effect  of  our  statute  upon  the  subject-mat- 
ter of  actions,  by  providing  that  'Hho  distinction  between  the 
forms  of  actions  at  law  heretofore  existing  are  abolished,  and 
there  shall  be  in  this  territory  hereafter  but  one  form  of  action 
at  law,  to  be  called  a  civil  action,"  etc.?  Comp.  Stats.  532, 
sec.  1.  It  is  fully  explained  by  subsequent  portions  of  the 
same  act,  which  point  out  what  shall  be  stated  in  the  com- 
plaint, answer,  and  reply,  which  are  the  only  pleadings  now 
allowed  to  make  up  the  issues;  and  it  is  quite  evident  from 
the  chapter  on  answers  that  no  change  whatever  was  designed 
to  be  made  concerning  the  nature  of  the  demand  that  might 
be  pleaded  to  bar,  or  reduce  a  recovery  by  the  plaintiff  from 
the  law  as  it  existed  before  the  passage  of  the  act  The 
familiar  terms  of  recoupment  and  set-off  are  discarded  in  the 
new  law,  and  the  word  '^ counter-claim"  substituted;  but  what 
that  counter-claim  comprehends  is  explained.  Section  71,  page 
541,  provides  that  '*  the  counter-claim  mentioned  in  the  last 
section  must  be  an  existing  one  in  favor  of  the  defendant 
and  against  the  plaintiff,  between  whom  a  separate  judgment 
might  be  had  in  the  action,  and  arising  out  of  the  following 
causes  of  action: 

1.  ^'A  cause  of  action  arising  out  of  the  ccmtraot  or  trans- 
motion  set  forth  in  the  oomplaint  as  the  foondatioii  of  the 
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plaintiff 'b  claim,  or  connected  with  the  subject  of  the  action." 
NoWy  this  is  what  would  have  been  previously  allowed  by  way 
of  recoupment,  and  it  neither  enlarges  nor  limits  that  doctrine, 
but  simply  declares  it  as  it  previously  existed. 

2.  "  In  an  action  arising  on  obligation,  any  other  cause  of 
action  arising  also  on  obligation,  and  existing  at  the  com- 
mencement of  the  suit."  This  is  merely  an  enunciation  of 
the  law  of  set-off,  and  does  not  enlarge  it  in  any  respect.  If 
the  word  that  is  employed  by  the  statute,  "  obligation,"  should 
be  confined  within  its  strict  technical  sense,  it  would  greatly 
limit  the  law  of  set-off,  as  it  more  properly  means  a  '*  bond: " 
Co.  Lit.  172  a;  2  Bla.  Com.  340.  But  we  think  the  legislature 
intended  it  to  receive  a  more  liberal  construction,  and  to  ap- 
ply to  all  matters  arising  ex  contractu. 

It  is  our  opinion  that  any  claim  that  would  not  have  been 
the  proper  subject  of  set-off  before  the  adoption  of  the  code 
does  not  fall  within  the  provisions  of  subdivision  2  of  section 
71,  page  541,  of  the  compiled  statutes,  above  quoted. 

While  the  form  of  actions  were  in  existence,  a  party  had 
what  was  called  the  right  of  election  of  actions.  This  right, 
in  the  hands  of  a  skillful  pleader,  could  be  used  to  great  advan- 
tage. There  were  many  cases  in  which  a  plaintiff  could 
declare  in  trespass,  trover,  or  case  according  to  the  facts,  or  he 
might  elect  to  waive  the  tort  and  declare  in  assumpsit.  So  in 
general,  a  plaintiff  could  elect  to  declare  either  in  assumpsit  or 
debt.  One  of  the  most  usual  reasons  in  practice  for  adopting 
a  form  of  action  ex  delictOj  instead  of  declaring  in  CLSsumpsit, 
was  to  cut  out  an  apprehended  offset,  which  could  be  inter- 
posed to  the  latter,  but  not  to  the  former.  Many  other  advan- 
tages could  be  gained  by  this  right  of  election,  which  it  is 
unnecessary  to  enumerate  here.  The  subject  is  fully  treated 
in  1  Chit  PI.  207-212,  title,  Of  Election  of  Actions.  But  it 
is  believed  that  with  the  abolition  of  the  forms  of  action,  and 
the  substitute  adopted  by  our  statute,  together  with  the  new 
system  of  pleading,  many,  if  not  all  these,  advantages  are 
necessarily  lost  to  the  pleader.  He  must  now  state  his  facts; 
he  must  state  them  truly;  and  he  must  prove  them  as  alleged, 
to  succeed.  The  defendant,  in  his  answer  here,  attempted  to 
state  his  claim  for  the  use  and  occupation  of  the  premises  in 
the  manner  he  would  have  done  had  he  been  framing  a  decla- 
ratioii  therefor  in  assumpsit.  He  alleges  that  the  occupation 
of  the  plaintiff  was  by  his  ''sufferance  and  permission," 
thAieby  establishing  the  relation  of  landlord    and    tenant 
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between  them,  upon  the  truth  of  which  alone  could  the  claim 
be  set  off.  This  is  put  in  issue  bj  the  reply,  and  the  real  facta 
are  therein  alleged,  the  jury  finding  the  reply  to  be  true. 

There  are  many  cases  where  the  basis  of  the  transactioD 
between  parties  is  a  contract,  and  the  breach  of  the  contract 
may  amount  to  a  trespass,  or  entitle  the  injured  party  to 
an.  action  for  negligence  or  fraud,  or  otherwise,  in  the  nature 
of  an  action  ex  delicto.  We  do  not  mean  to  hold  that  in  such 
cases  the  party  is  necessarily  deprived  of  his  right  to  set  off 
such  a  claim,  or  that  a  claim  arising  on  contract  may  not  be 
offset  against  such  a  cause  of  action.  No  such  result  follows 
from  our  view  of  the  code.  In  all  such  cases,  there  is  a  con- 
tract between  the  parties  in  fact,  and  the  wrong-doer  is  not 
allowed  to  deprive  the  injured  party  of  the  advantage  of  it  by 
having  tortiously  violated  it 

In  the  case  at  bar,  there  never  was  any  contract  between  the 
parties  in  fact,  or  by  implication  of  law.  They  were  total 
strangers  to  each  other,  claiming  title  to  the  land  from  differ- 
ent and  adverse  sources.  In  relation  to  such  cases,  Mr.  Chitty 
says:  ^^Assumpait  for  use  and  occupation  cannot  be  supported 
where  the  possession  is  adverse,  and  the  relation  of  landlord 
and  tenant  has  never  subsisted  between  the  parties,  but  the 
plaintiff  must  declare  in  ejectment  or  trespass:"  1  Chit.  PL 
107,  and  cases  cited. 

We  think  the  judge  was  correct  in  his  rulings,  and  the  judg- 
ment should  be  affirmed. 


As.<inHPSiT  FOR  Ues  and  Occupatio!!,  when  will  lie:  See  H<^man  ▼.  />». 
nutU,  46  Am.  Deo.  628,  and  note  630;  FUsgerald  v.  BeAe^  I<L  285,  and  note 
289,  citing  the  principal  caee;  De  Young  v.  Buchanuin^  32  Id.  156;  Skutman  r, 
Howard,  50  Id.  611;  Dwlghl  v.  Cutler,  64  Id.  105. 

AssuHPsiT  FOR  UsB  AND  OCCUPATION  will  not  lie  where  defendant's  holding 
is  adverse:  Boston  v.  Binney,  22  Am.  Dec  353,  and  note  358;  Eculman  ▼. 
Howard,  50  Id.  611. 

Set-off  Necxssarilt  Flows  fbok  Contract,  and  injury  from  independent 
tort  cannot  be  set  off  against  a  demand  founded  on  contract:  Price  t.  Lewm, 
55  Am.  Dec.  536.  Where  defendant  claims  that  the  delivery  of  tlie  property, 
the  subject-mattor  of  dispute,  is  the  same  relied  on  by  plaintiff^  but  by  the 
terms  of  the  agreement  under  which  it  was  made  it  was  not  a  sale,  but  a  com- 
tract  of  agency,  and  sets  forth  the  terms  of  it,  and  alleges  certain  breacfaea  by 
the  plaintiflh  of  certain  conditions  obligatory  upon  them,  whereby  ha  has  suf- 
fered damagee,  which  are  set  forth»  the  subject-matter  of  the  answar,  as  £w 
as  the  character  of  it  is  concerned,  is  a  proper  ground  of  counter-claim:  Steek 
T.  Skhtndge^  15  Minn.  509,  citing  the  principal 
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Wykofp  v.  Ibvinb,  Stone,  &  McCoemaok. 

r6  MINICBBOTA,  496.  J 

TfcAJtgAcnoK  BXTWKKN  pARTDES  CREATES  RELATION  of  principal  and  broker, 
or  agent,  where  bankers  receive  money  to  be  loaned  ont,  and  agree  with 
the  depositor  to  account  to  him  for  the  principal  and  interest,  less  theii 
charges.  In  snch  case,  the  bankers  are  only  limited  in  their  conduct  to 
the  oheerranoe  of  good  faith,  and  the  exercise  of  proper  care  and  cir- 
cumspection. If  they  in  good  faith  loan  the  money  to  a  party  solvent 
at  the  time,  they  are  protected,  notwithstanding  the  party  to  whom  the 
money  is  loaned  subsequently  becomes  insolventi 

Kkuxkik  or  Pabotes  to  Eaoh  Othxb  as  fixed  by  written  agreement  oaa- 
not  h%  chttnged  by  parol  evidence. 

The  opinion  states  the  facts. 

SaTibom  and  Lundj  for  the  plaintiff  in  error. 

Coopevy  for  the  defendants  in  error. 

B7  Court,  Flandbau,  J.    The  defendants  were  bankers. 

The  plaintiff  left  with  them  the  sum  of  four  hundred  and 

twenty-five  dollars,  to  be  loaned  out  by  them,  and  took  from 

them  the  following  paper: 

*>  St.  Paul,  M.  T.,  July  24,  1857. 

"  Received  of  J.  B.  Wykoff,  esq.,  four  hundred  and  twenty* 

five  dollars  in  American  gold,  to  be  loaned  out.    We  to 

Account  to  him  for  the  principal  and  interest,  less  our  charges, 

etc.,  not  to  exceed  two  and  one  half  per  cent  per  annum. 

"Irvine,  Stone,  &  McCobmack." 

This  transaction  created  between  the  parties  the  relation  of 
principal  and  broker,  or  agent,  to  loan  money.  It  confides  to 
the  defendants  the  entire  control  of  the  loans  that  were  to  be 
made  with  the  money,  leaving  it  to  their  judgment  and  dis- 
cretion to  select  the  borrowers,  determine  the  security  to  be 
taken,  fix  the  times  of  the  loans,  and  regulate  all  other  mat- 
ters concerning  them.  They  were  only  limited  in  their  con- 
duct to  the  observance  of  good  faith,  and  the  exercise  of  proper 
care  and  circumspection.  They  loaned  the  money  out  to  some 
one,  and  collected  it  in  again,  with  interest,  which  had  swelled 
the  amount  to  the  sum  of  five  hundred  and  seventy-five  dol- 
lars. They  subsequently  reloaned  it  with  the  accumulated 
interest,  and  took  as  security  a  note.  The  maker  of  the  note 
subsequently  became  insolvent,  and  the  note  worthless.  There 
is  no  charge  of  cither  bad  faith  or  mismanagement  in  the 
making  of  this  second  loan;  only  that  the  note,  at  the  time  the 
defendants  were  called  upon  for  an  accounting,  was  worthless. 
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If  the  defendants  acted  in  good  faith,  and  loaned  the  money 
to  a  party  solvent  at  the  time  of  the  loan,  they  are  protected: 
Loitard  v.  OraveSj  3  Gai.  226;  McKinttry  v.  PeartaU^  3  Johns. 
319;  Van  Alen  v.  Fanderpool,  6  Johns.  69  [5  Am.  Dec.  192]; 
Robertson  ▼.  lAvinggtony  5  Cow.  473;  Corl%e9  y.  Cumming, 
6  Id.  181. 

The  complaint,  however,  alleges  that  the  mcmey  was  to  be 
loaned  for  a  period  of  six  months  from  the  time  of  its  receipt 
by  the  defendants,  and  that  the  defendants,  without  the  knowl- 
edge or  consent  of  the  plaintiff,  reloaned  it  after  the  expira- 
tion of  the  six  months,  and  also  that  the  defendants  were  to 
be  liable  and  responsible  to  the  plaintiff  for  the  amount  and 
interest.  These  allegations  are  in  direct  conflict  with  the 
terms  of  the  paper  signed  by  the  defendants  at  the  time  they 
received  the  money,  and  could  not  be  given  in  evidence  to  con* 
tradict  it.  The  relation  of  the  parties  to  each  other  was  fixed 
by  the  writing,  and  could  not  be  changed  by  parol.  They  were 
agents  vested  with  full  discretionary  powers  to  loan  the  money, 
and  some  bad  faith,  or  gross  negligence  amounting  to  fraud, 
must  be  charged,  to  make  them  personally  liable. 

The  demurrer  was  well  sustained. 

Judgment  alSrmed. 
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OwvBK  OF  8roGK  Exaouns  aud  Dklivirs  Pownt  of  Amwm 
Mithoriiiiig  the  person  named  therein  as  attorney  to  transfer  the  stock 
to  a  person  the  place  for  whose  name  is  left  blank,  with  the  understand- 
ing that  it  is  to  be  pledged  as  collateral  security  to  a  particular  creditor 
of  the  person  for  whose  benefit  the  power  of  attorney  was  executed,  and 
tifeo  name  of  such  creditor  is  afterwards  inserted  in  the  blank,  the  author- 
ity of  the  attorney  is  exhausted  by  thus  inserting  the  name  of  the  creditor 
whose  debt  was  to  be  secured  by  the  transfer;  and  when  that  debt  is  paid, 
the  owner  of  the  stock  is  entitled  to  its  return,  notwithstanding  the  fact 
that  the  attorney  may  have  transferred  it  as  security  for  other  debts,  by 
eiasing  the  name  first  inserted  and  inserting  another  in  the  blank  origi- 
nally left  therein. 

Stock  is  Hxld  ab  Ck>LLATUtAL  Sbcuritt  fob  Path bmt  of  Pbomu- 
flOBT  KoTB  which  is  indorsed  by  a  third  person,  and  the  holder,  without 
tifeo  consent  of  the  original  owner  of  the  stock,  releases  the  indorser  for 
the  purpose  of  making  him  a  witness  in  a  suit  in  equity  by  such  owner 
lor  the  recovery  of  the  stock,  the  stock  will  be  thereby  released,  and 
sauiot  be  held  for  the  purpose  of  enforcing  payment  of  the  note. 

• 

Bill  in  equity.  The  court  below,  on  hearing,  held  that  the 
stock  mentioned  in  the  opinion  was  specifically  pledged  for 
the  debt  to  Preston  &  Wagner,  and  could  not  be  held  by  Mrs. 
Aspinwall,  and  that  even  if  she  had  at  one  time  a  right  to  hold 
the  stock,  her  release  to  Noble  operated  to  release  it;  and 
directed  Denny  and  the  bank  to  make  and  permit  a  retrans* 
fer  of  the  stock  to  Mrs.  Lyon,  and  to  pay  to  her  the  dividends 
drawn  by  Denny  or  held  by  the  bank,  with  costs.  The  respond- 
ents appealed.    The  other  facts  are  stated  in  the  opinion. 
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H,  Bradyj  WUkinSy  and  Charles  Shaler^  for  the  appellant 
Hamilton  and  Aehesanj  for  the  appellees. 

By  Court,  Woodward,  J.  This  bill  was  filed  to  compel  Dr. 
Denny  and  the  Exchange  Bank  to  retransfer  to  the  plaintiff 
twenty-eight  shares  of  the  capital  stock  of  the  said  bank,  which 
the  plaintiff  alleges  she  loaned  to  her  son,  Martin  S.  Lyon,  for 
the  purpose  of  pledging  them,  under  a  power  of  attorney  exe- 
cuted by  her  in  blank,  as  collateral  security  for  a  debt  which 
he  owed  to  Preston  &  Wagner.  That  debt  having  been  paid, 
Mrs.  Lyon  reclaims  her  stock. 

The  respondents  deny  that  the  stock  was  loaned  to  Martin 
to  be  pledged  for  the  debt  of  Preston  &  Wagner,  or  any  otlier 
specific  debt,  and  allege  that  it  was  loaned  to  him  for  the  pur- 
pose of  raising  money  generally  to  assist  him  in  carrying  on 
his  business,  and  that  after  his  debt  to  Preston  &  Wagner  had 
been  paid,  he  obtained  a  new  loan  on  the  credit  of  this  stock 
from  Nancy  Harding  through  Dr.  Denny,  and  that  Annie  K. 
Aspiiiwall  having  purchased  the  loan  and  all  its  securities  of 
Mrs.  Harding,  the  stock  is  now  held  in  trust  for  her  until  tlie 
debt  is  paid. 

There  is  no  doubt  that  Martin  S.  Lyon  made  this  secoml 
pledge  of  the  stock  for  the  purposes  alleged  in  the  answer,  but 
there  is  no  evidence  that  he  did  it  with  the  knowledge  or 
consent  of  his  mother.  The  question,  therefore,  becomes  very 
material  whether  she,  in  the  first  instance,  placed  this  stock  in 
his  hands  to  bo  hypothecated  to  Preston  &  Wagner  specifically, 
or  to  be  used  generally  for  obtaining  money  in  the  market  as 
his  necessities  might  require.  Her  son,  Thomas  Lyon,  who 
wjis  the  subscribing  witness  to  the  power  of  attorney,  swears 
that  "  the  certificate  of  stock  and  power  of  attorney  were  deliv- 
ered to  M.  S.  Lyon  for  the  purpose  of  using  said  stock  as  col- 
lateral security  for  the  payment  of  a  certain  note  h^ld  by 
Preston  <fe  Wagner  against  the  owners  of  the  steamboat  W.  H. 
Denny,  and  for  no  other  purpose."  The  witness  explains  that 
of  that  boat  his  brother  Martin  was  part  owner;  that  Preston 
&  Wagner,  who  had  furnished  the  engine,  required  security 
for  their  debt;  that  the  debt  was  put  into  the  form  of  a  note 
drawn  by  Martin  S.  Lyon,  and  indorsed  by  William  Noble, 
and  that  the  noother's  stock  was  to  be  transferred  as  collateral 
security  for  the  note.  To  the  same  effect  is  the  testimony  of 
Martin  himself  And  what  corroborates  these  witnesses  with 
considerable  force  is  the  tact  that  Dr.  Denny  filled  up  the 
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blank  in  the  power  of  attorney  with  the  names  of  Preston  & 
Wagner.  It  may  be,  as  is  alleged,  that  he  did  not  know  when 
the  power  of  attorney  was  first  delivered  to  him  that  Ihe  pur- 
pose of  it  was  to  secure  Preston  &  Wagner;  but  he  must  have 
understood  this  purpose  before  the  transaction  was  consnm* 
mated — else  why  did  he  insert  their  names  ?  As  executed  by 
Mrs.  Lyon,  the  power  authorized  Dr.  Denny,  as  her  attorney  in 
fact,  to  transfer  her  stock  to  anybody;  but  as  filled  up  by  him^ 
it  was  a  special  power  authorizing  him  to  transfer  it  to  Preston 
&  Wagner. 

Such  proof  goes  very  far  to  sustain  the  allegation  of  the  bill, 
that  the  complainant  parted  with  her  stock  only  for  the  pur- 
pose of  securing  Preston  &  Wagner,  and  that  Denny  under- 
stood this  purpose. 

And  yet  we  have  to  look  at  the  palpable  fact  that  a  mother 
gave  her  son  in  business  a  letter  of  attorney,  directed  to  Dr. 
Denny,  authorizing  him  to  transfer  her  stock  to  any  name 
that  might  be  inserted ;  that  the  son  first  pledged  it  to  Preston 
A  Wagner,  and  then  caused  the  attorney  in  fact  to  borrow 
more  money  on  it,  and  to  pledge  it  to  himself  as  agent  of  the  lady 
creditors  above  named.  What  if  the  original  purpose  was  to 
secure  Preston  &  Wagner — was  not  this  giving  a  son  an 
opportunity  to  obtain  money  on  false  pretenses  ?  How  could 
she  know  the  |)ower  of  attorney  would  be  used  only  for  the 
benefit  of  Preston  <fe  Wagner,  or  for  them  at  all  .7  If  she  meant 
it  only  for  them,  why  did  she  not  say  so  ?  May  a  lady  put 
her  stock,  with  a  blank  power  of  attorney,  into  market,  and 
when  she  finds  it  transferred  bona  fide  to  secure  a  creditor  who 
advanced  money  on  the  faith  of  it,  come  into  equity  and  have 
tbe  transfer  canceled,  on  the  ground  that  that  was  not  the 
creditor  whom  she  meant  her  stock  should  protect  ? 

That  must  be  regarded  as  very  poor  ground  for  equitable 
relief.  In  most  cases  it  would  be  unfit  to  bottom  a  decree 
uxx)n. 

But  this  case  is  distinguished  by  one  important  circum- 
stance. Mr.  Murray,  the  cashier  of  the  bank,  swears  that  the 
name  of  the  transferee  is  usually  not  inserted  in  the  power  of 
attorney,  and  that  it  is  more  convenient  not  to  have  it  inserted. 
We  know  that  this  is  the  commercial  usage.  It  was  probably 
originated  by  the  banks.  If  not,  they  have  countenanced  it, 
and  thus  brought  people  to  practice  it.  And  yet  it  is  a  vicious 
usage,  which  no  considerations  of  convenience  are  sufficient 
to  justify.     Maltts  usus  oholendua  eat.    A  power  of  attorney 
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signed,  generally  sealed,  and  duly  delivered — ^what  is  it  but  a 
finished  legal  instrument?  Who  may  alter  that  paper  writing 
to  the  prejudice  of  another,  without  incurring  liability  to  the 
charge  of  forgery?  If  commercial  usage  permit  the  attorney 
to  insert  the  names  of  Preston  &  Wagner  and  then  erase  them, 
then  insert  the  name  of  William  Noble  and  next  erase  it,  anJ 
then  insert  his  own  name  as  agent,  what  other  legal  instru- 
ment may  not  commercial  usage  tamper  with  in  like  manner? 
How  striking  an  illustration  of  the  badness  of  this  usage  we 
have  in  this  case  is  seen  when  we  consider  that  Mrs.  Lyon's 
title  to  her  bank  stock  is  made  to  depend  on  what  may  happen 
to  have  been  inserted,  without  her  knowledge  or  consent,  in  a 
legal  instrument  wherein  she  was  instructed  to  leave  a  blank. 

Issuing  her  power  in  blank  implies,  say  the  defendants, 
her  intention  to  pledge  her  stock  to  any  creditor  who  should 
loan  money  to  her  son.  Filling  up  the  blank  with  the  name 
of  Preston  &  Wagner  implies,  she  argues,  that  the  defendants 
knew  she  had  issued  it  only  for  the  benefit  of  that  particular 
firm.  Erasing  their  names  and  inserting  his  own  as  agent  of 
other  creditors,  says  Dr.  Denny,  makes  the  transfer  under  it 
legal  and  valid.  No,  she  rejoins,  you  exhausted  your  power 
when  you  inserted  Preston  &  Wagner.  And  out  of  this  forensic 
game  of  shuttlecock  and  battledoor  we  are  expected  to  educe 
the  equities  of  parties  that  shall  determine  the  title  to  the 
stock. 

Well,  if  it  must  be  done,  we  will  say,  without  intending  a 
precedent,  that  Mrs.  Lyon,  having  proved  her  allegation  that 
she  transferred  the  stock  only  to  secure  Preston  &  Wagner,  is 
entitled  to  a  return  of  it,  seeing  that  their  debt  has  been  fully 
paid.  If  it  be  said  that  issuing  the  power  in  blank  was  an 
authority  to  insert  any  name,  it  is  a  sufficient  answer  that  the 
name  actually  inserted  was  in  accordance  with  the  truth,  and 
exhausted  the  authority. 

We  feel  the  more  satis£5U!tion  with  this  conclusion,  because 
we  apprehend  the  release  of  Noble  in  order  to  make  him  a  wit- 
ness discharged  the  suretyship  of  Mrs.  Lyon.  If  the  defend- 
ants hold  her  stock  as  collateral  security  for  the  note  of  Martin 
S.  Lyon,  indorsed  by  Noble,  and  may  enforce  a  transfer  of  the 
stock  in  payment  of  the  debt,  it  is  too  plain  for  debate  that  she 
would  be  entitled  to  the  note  and  the  security  of  Noble  as  in- 
dorser.  Yet  the  defendants  have  released  him  without  her 
consent.  A  creditor  who  receives  a  collateral  security  from  a 
third  party  is  bound,  if  he  avails  himself  of  the  collateral,  ttt 
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preserve  the  original  debt,  for  in  equity  the  sniety  will  be  en« 
titled  to  subrogation  to  it;  and  to  release  an  indorser  is  so  to 
impair  the  debt  as  to  discharge  the  snretv. 
The  decree  below  is  affirmed. 


POWKK  ov  Attornet,  OoNSTBUCnoK  OF:  See  Bitting^  ▼.  Morrow,  68  Am. 
Deo.  235,  note  237,  where  other  cases  are  coUocted. 

Ths  principal  CASS  13  CTTB}  in  SUgrecKvet  v.  Bank,  49  F^  St,  365;  and  in 
BuiUinj  As&odaaon  ▼.  Sendmeyer,  50  Id.  74,  to  the  point  that  blank  powers 
of  attorney  for  the  transfer  of  stock  are  customary;  and  in  Pratt  v.  Taiu/nion 
Copper  Co.,  123  Mass.  112,  to  the  point  that  the  purchaser  of  the  stock  of  a 
oorporatioQ,  claiming  under  a  transfer,  which  he  knew  or  was  bound  to  know, 
to  be  forged  or  fraadulent,  has  no  right  against  the  coiporatioii. 


Fbazieb  V.  Pennsylvania  Railroad  Go. 

[88  FMKwrLVxsnji  Statb,  1011 

Cbaractkr  fos  Cars,  Skill,  and  Tritth  must  bs  Provsd  bt  BmuEirci 
OP  OsKSRAL  Reputation,  and  cannot  be  established  by  proof  of  special 
acts. 

Whirs  0ms  op  Ssvbbal  Wobkmsm  Emploted  in  Sams  General  Serticb 
IS  Injured  through  the  carelessness  of  another,  the  employer  is  not 
responsible. 

Railroad  Ck)XPANT  Which  Employs  (Inductor  Known  bt  It  to  bb  Un- 
fit for  the  business  is  chargeable  with  the  consequences  of  such  con- 
daotor's  oaceleasness. 

Whbrs  Braxbman  on  Railroad  Knows  his  Conductor  to  be  Habituallt 
Carslsss,  and  chooses  to  continue  in  service  with  him,  and  does  not  in- 
form the  company  of  his  known  acts  of  carclcssucss  and  refuse  to  serve 
with  him,  he  cannot  recover  against  the  company  for  injuries  suffered  from 
further  carelessness,  even  though  the  compauy  also  knows  it. 

OffiHSB  OF  Railroad  Company  having  Charge  of  Depautmbnt  of  itb 
BcrsDms  in  Which  Injury  Occurs  is  tlie  person  who  ia  expected  to  use 
ctdinary  care  in  the  employment  of  proper  conductors  and  other  ser- 
vants. His  carelessness  in  that  respect  is  tlie  carelessness  of  the  com- 
pany, and  his  knowledge  is  its  knowledge.  It  is,  therefore,  error  to 
exchide  evidenoe  that  such  officer  did  not  know  that  the  person  through 
whose  improper  oondnot  the  alleged  injury  occurred  was  a  careless  con- 
doetor. 

Action  on  the  case,  brought  against  the  Pennsylvania  Rail- 
road Company  by  William  Frazier,  who  was  a  brakesman 
employed  by  the  defendant,  to  recover  damages  for  personal 
injuries  received  by  him  in  the  course  of  his  employment,  by 
reason  of  a  collision  of  trains  caused  by  the  negligence  of  one 
of  the  defendant's  conductors.  On  the  trial,  the  plaintiff, 
tmocig  other  things,  offered  to  prove  by  Shaeffer,  the  con* 
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ductor,  that  he  had  had  several  collisions  on  the  road  befoiei 
for  which  he  was  fined  by  the  company,  and  that  the  agents 
of  the  company  knew  this;  that  the  former  collisions  were 
caused  by  his  carelessness;  that  they  were  known  to  the  com- 
pany,  and  were  so  treated  by  them.  To  this  evidence,  the 
defendant  objected  on  the  ground  that  previous  special  acts  of 
negligence  are  not  matters  for  the  jury  as  to  general  character. 
But  the  court  overruled  the  objection  and  admitted  the  evi* 
dence.  On  the  part  of  the  defendant,  the  deposition  of 
Thomas  A.  Scott,  the  superintendent  of  the  road,  was  offered 
in  evidence,  and  the  following  portion  of  it  relating  to  the  con- 
ductor was  rejected,  as  stated  in  the  opinion:  "  I  always  con* 
sidered  him  a  safe,  steady,  and  reliable  man — a  man,  in  my 
judgment,  fully  competent  to  perform  all  the  duties  pertaining 
to  the  management  of  freight  trains  as  a  conductor.  I  con- 
sidered  him  a  skillful  conductor,  and  should  not  have  hesitated, 
as  superintendent  of  the  road,  to  trust  him  with  the  manage- 
ment of  freight  trains.  I  considered  him  one  of  our  safest  and 
best  men.  I  considered  him  perfectly  trustworthy.  So  far  as 
I  know,  his  moral  character  was  unexceptionable."  There  was 
a  verdict  and  judgment  for  the  plaintiff,  and  the  defendant 
sued  out  this  writ  of  error.   Other  facts  appear  from  the  opinion. 

Wiliiam  A.  SioieSy  and  J.  C  Clarke,  for  the  plaintiff  in  error. 
H,  D.  Foster  and  H.  P.  Laird,  for  the  defendant  in  error. 

By  Court,  Lowrie,  C.  J.  The  fundamental  averment  hen 
is,  that  it  was  because  of  the  carelessness  of  the  conductor 
that  the  brakesman  was  injured,  and  in  order  to  show  that 
the  company  was  responsible  for  this,  it  is  averred  that  they 
were  in  fault  in  knowingly  or  negligently  employing  a  careless 
oonductor.  The  first  count  avers  the  duty  of  the  company  to 
have  a  careful  and  skillful  conductor,  and  that  this  one  was 
not  so,  and  they  knew  it.  The  third,  fourth,  and  fifth  counts 
aver  that  the  company  might  by  proper  care  have  known  the 
conductor's  character  for  care  and  skill,  and  that  the  plaintiff 
did  not  know  it. 

The  question  of  character  thus  became  an  important  one, 
and  we  are  constrained  to  say  that  it  was  tried  on  inoipiopei 
evidence.  Character  for  care,  skill,  and  truth  of  witneeseSi 
parties,  or  others  must  all  alike  be  proved  by  evidence  of  gen- 
eral reputation,  and  not  of  special  acts.  The  reasons  iar  thii 
have  been  so  often  given  that  we  need  not  repeat  them:  1 
ChreenL  Bv.,  sees.  461-469;  EUiot  v.  Boj^  31  Pa.  St.  67. 
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Character  grows  out  of  special  acts,  but  is  not  proved  by  them. 
Indeed,  special  acts  do  ver}'  often  indicate  frailties  or  vices 
that  are  altogether  contrary  to  the  character  actually  estab- 
lishe^l.  And  sometimes  the  very  frailties  that  may  be  proved 
against  a  man  may  have  been  regarded  by  him  in  so  serious 
A  light  as  to  have  produced  great  improvement  of  character. 
Besides  this,  ordinary  care  implies  occasional  acts  of  careless- 
ness, for  all  men  are  fallible  in  this  respect,  and  the  law  de- 
mands only  the  ordinary. 

In  the  case  of  Ryan  v.  Oumberland  Valley  R.  R.  Co.,  28 
Pa.  St  384,  we  decided  that  where  several  persons  are  em- 
ployed as  workmen  in  the  same  general  service,  and  one  of 
them  is  injured  through  the  carelessness  of  another,  the  em* 
ployer  is  not  responsible.  Many  cases  were  there  cited  in 
support  of  this  principle,  and  many  more  might  be  added 
now:  Winterbottom  v.  Wright^  10  Mee.  &  W.  109;  Brown  v. 
MaUett,  5  Com.  B.  599, 616;  SMpp  v.  Eastern  C.  /?.  -R.,  9  Excli* 
223;  Wiggett  v.  Fox,  11  Id.  832;  Seymour  v.  Maddoz,  16  Q.  H. 
826;  King  v.  W.  R,  R.  Co.,  9  Cush.  112;  GiUshannon  v.  Sumy 
Brook  RaUroadj  10  Id.  228;  Cotich  v.  Steel,  3  El.  &  Bl.  402;  Bar- 
t€n8kiU  C.  Co.  V.  Reid,  3  Macq.  266;  Barionshill  C.  Co,  v. 
McGuire,  Id.  300;  Griffiths  v.  Qidloto,  3  Hurlst.  &  N.  648; 
Smith's  Master  and  Servant,  Eng.  ed.  1860,  133,  146;  Carle 
V.  Bangor  &  P.  C.  R.  R.,  43  Me.  269;  Noyes  v.  BrrUth,  28  Vt 
59;  Russell  v.  Hudson  R.  R.  R.  Co.,  17  N.  Y.  134;  Sherman  v. 
RocJiester  &  S.  R.  R.  Co.,  Id.  153;  Whaalan  v.  Mad  R.  &  L.  E. 
R.  R.,  8  Ohio  St.  249.  We  need  not  reconsider  this  question 
in  its  general  aspect. 

This  rule  was  not  disregarded  on  the  trial,  but  if  the  com- 
pany employ  a  conductor  known  by  them  to  be  unfit  for  the 
business,  this  new  fact  changes  the  question  to  be  solved,  and 
the  court  below  charged  that  in  such  a  case  the  company  are 
chargeable  with  the  consequences  of  the  carelessness  of  the 
conductor.  This  instruction  seems  to  us  correct,  and  is  sup- 
ported by  many  decisions  cited  by  the  plaintiff's  counsel,  to 
which  may  be  added  Mad  River  &  L.  E.  R.  R.  Co.  v.  Barber, 
6  Ohio  St.  541  [67  Am.  Dec.  312]. 

But  if  the  plaintiff  knew  that  his  conductor  was  habitually 
careless,  and  chose  to  continue  in  service  with  him,  and  did 
not  inform  the  company  of  his  known  acts  of  carelessness  and 
refuse  to  serve  with  him,  ho  can  have  no  claim  against  tlie 
company  for  injuries  suffered  from  further  carelessness,  even 
if  the  company  did  also  know:  Perry  v.  Marsh,  25  Ala.  659; 
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McMillan  y.  Saratoga  &  W.  R.  R.  Co.,  20  Barb.  449;  Wright  ▼. 
New  York  Central  R.  R.  Co.,  28  Id.  80;  Keegan  y.  WMem  R.  R. 
Corp,,  8  N.  Y.  175  [59  Am.  Dec.  476];  Mad  River  &  L.  E.  R^ 
R.  Co.  V.  Barber,  5  Ohio  St  541  [67  Am.  Dec.  312];  Ricardo 
Y.  Maidenhead  L.  B.  of  H.y  2  Hurlst.  &  N.  258,  768;  SUpp  ▼. 
Eastern  C.  Ry  Co.^  9  Exch.  223;  Smith's  Master  and  Servant, 
147, 150.  The  court  below  was  in  error  in  refusing  to  give  thifl 
mstruction  to  the  jury. 

It  is  not  the  company,  but  their  officer  having  charge  of 
this  department  of  their  business,  that  is  expected  to  use  ordi« 
nary  care  in  the  employment  of  proper  conductors  and  other 
servants.  His  carelessness  in  this  respect  is  theirs,  and  his 
knowledge  is  theirs:  Wright  v.  New  York  Central  R,  R,  Co^  28 
Barb.  80.  It  was  therefore  quite  relevant  and  important  to 
show  that  Thomas  A.  Scott,  the  superintendent,  did  not  know 
that  the  conductor  was  a  careless  officer;  supposing  that  the 
employment  and  oversight  of  conductors  was  part  of  the  func- 
tions of  the  superintendent,  which  does  not  appear  in  the  evi- 
dence, but  seems  to  have  been  assumed.  Standing  for  the 
company  in  this  respect,  his  knowledge  becomes  one  of  the 
very  issues  in  the  cause,  and  the  court  was  in  error  in  reject- 
iDg  the  evidence. 

These  views  seem  to  us  to  cover  all  the  points  that  stand  in 
need  of  correction  by  us. 

Judgment  reversed,  and  a  new  trial  a.varded. 


LiAxojTT  OF  Master  vob  NsQiJOEifCB  ow  Fbllow-sbrvaiit:  See  Cooper 
r.  JliuiUm,  76  Am.  Deo.  638,  note  642;  Washbum  v. NoMUfeHc  R,  R.  Co^ 
76  Id.  784,  note  789;  Ohio  etc  R.  R,  Co,  v.  TmiaU,  74  Id.  250^  note  863^ 
where  other  caaes  are  ooUeoted.  An  employer  ia  not  liable  for  tho  n^gjiganea 
of  a  fellow-servant  engaged  in  the  same  general  Imsiness^  nnlosi  ho  hsa 
neglected  to  nse  ordinary  care  in  the  selection  of  the  negligent  omplojees 
CcUdweU  V.  Brown,  63  Pa.  St.  457,  citing  the  principal  case. 

LiABnjiT  OF  Cobporahons  vob  Acra  ov  THxra  OvnoBRs:  See  JgopKbs 
T.  AtiaiUk  d&  8U  L.  R.  R.,  72  Am.  Dec  287,  note  296,  where  other  CMea  are 
oollected.  It  is  the  officer  of  a  company  having  charge  of  its  bnaiDaM  wfac^ 
for  all  practical  purposes,  mnst  be  regarded  as  the  corporatioQ  itself:  Ardmm 
Oa  Co,  V.  OiUon,G3  Pa.  St  160,  dtmg  the  principal  case. 

TUS  AUTHORITT  OV  THB  PBINCtPAL  OASK  IS  DENIED  in  Pittdmrgk  <fe.   iTf 

Co,  V.  Rvbff,  38  Ind.  314,  on  the  point  that  proof  of  general  repntatua  only 
is  admissible  in  oyidence  to  prove  character  for  care,  skiU,  and  tmih.  In 
speaking  of  the  principal  case,  Bnskirk,  J.,  delivering  the  opinion  of  the 
eonrt,  said:  *'  This  case  stands  alone,  nnsnstained  and  unsupported,  so  far  as 
we  have  been  able  to  discover  by  any  elementaiy  work  or  dacirion.  Kor 
ean  the  deotsion  be  sustained  in  reason  or  on  principle." 
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Bank  of  Delawabb  County  v.  Broomhall. 

l»  PBHVlTLTAinA  BtAVM,  IM^l 
BiEE  ■  RmPOHMBL*  lOE  MXBCAEZNO  DaTB  OP  NOTI  RmJUVED  lOE  OOIr 

UKJnaHf  wfaon,  owing  to  raoh  oiiitake,  the  note  wie  presented  for  pay- 
ment before  the  proper  time,  and  the  indoreer  diaohaiged. 

Action  on  the  case  to  recover  damages  for  negligence  in 
protesting  before  maturity  a  note  which  had  been  left  with  the 
bank  for  collection.  There  was  a  verdict  and  judgment  for 
the  plaintiff,  and  the  defendant  sued  out  a  writ  of  error.  The 
0lher  facts  are  stated  in  the  opinion. 

Charles  D,  Manly j  for  the  defendant  in  error. 

By  Court,  Lowrib,  C.  J.  Certainly,  when  the  bank  accepted 
Uus  note  for  collection,  it  became  its  duty  to  use  reasonable 
care  and  skill  in  attending  to  it;  yet  herein  it  is  chargeable 
with  a  remarkable  blunder  in  treating  the  date  the  fifteenth  of 
December  as  if  it  were  the  fifth.  There  can  be  no  doubt  that 
Ibe  fifteenth  is  there,  for  anybody  can  see  it  who  looks,  and  the 
court  could  commit  no  error  in  8a3ring  that  much.  But  the 
first  figure  was  not  so  strongly  marked  as  the  other,  and 
therefore  the  bank's  ofBcern  interpreted  it  out  rather  than  over* 
lodced  it,  and  thus  made  a  mistake,  and  hajd  the  note  presented 
for  payment  ten  days  too  soon,  and  not  at  the  proper  time,  and 
thus  discharged  the  indorser.  This  was  clear  carelessness; 
for  if  there  was  any  doubt  about  the  date,  the  bank  ought  to 
have  refused  the  collection  of  it,  or  to  have  got  the  holder  to 
slate  what  was  the  true  date,  or  to  have  presented  it  on  both 
days.  To  guess  a  meaning  contrary  to  the  expression  is  not 
careful.  These  views  answer  the  first,  second,  and  third  as- 
signments of  error.  The  other  is  entitled  to  no  special  answer, 
because  it  contains  nothing  in  itself,  and  because  by  reference 
it  contains  four  points  instead  of  one.  But  it  is  answered  in 
what  we  have  said. 

Judgment  afiOrmed. 

LiABOiTT  OP  Bake  as  Agent  ior  Colubotion:  Bee  Baldwim  t.  Stuik  qf 
45  Am.  Dec  72,  note  76^  where  other  caaee  are  ooUeoted;  Weal 
BmAr.Fmimer,  Id.  651;  Cammerdalai^  B.  Bamkr.  Homer,  iOld.  &k 
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HSABN   V.   KlEHL. 

[88  FmVVBThTAXlJL  8TATB,  147.] 
KUUL  OP  AOOQBO  AKD  SATIBFACnON  MUST  AlXlOB,  NOT  OHLT  CLXAB  AOOftmH^ 

but  thftt  it  WM  ezecntedy  and  that  the  matter  agreed  npon  waa  accepted 
in  aatiafaotion;  mere  readiness  to  perform  the  accord,  or  a  tender  of  per> 
formance,  or  eyen  a  part  performance  and  readiness  to  perform  the  resl^ 
will  not  be  sufficient. 
Herb  Tknder  to  Cbeditoa's  CouKasL  ot  SmalTjER  Sum  than  is  dne^  a  litds 
sooner  than  the  whole  debt  is  due,  without  acceptance  bj  either  tht 
creditor  or  his  connsel,  is  no  satiaiaotiQn. 

Action  on  a  promissory  note.  The  court  below  entered 
judgment  in  favor  of  the  plaintiff  for  want  of  a  sufficieat  affi- 
davit.   The  other  facts  appear  from  the  opmioo. 

A.  V.  Parsons,  for  the  plaintiff  in  error. 
C.  OuUUm^  for  the  defendant  in  error. 

By  Court,  Woodwabd,  J.  Accord  and  satisfaction  is  a  good 
plea  by  a  debtor  to  the  action  of  his  creditor,  but  the  legal 
notion  of  accord  is  a  new  agreement  on  a  new  consideration  to 
discharge  the  debtor.  And  it  is  not  enough  that  there  be  a 
clear  agreement  or  accord,  and  a  sufficient  consideration,  but 
the  accord  must  be  executed.  The  plea  must  allege  that  the 
matter  was  accepted  in  satisfaction.  Mere  readiness  to  per- 
form the  accord,  or  a  tender  of  performance,  or  even  a  part 
performance  and  readiness  to  perform  the  rest,  will  not  do. 
Such  is  the  law  between  debtor  and  creditor. 

The  exception  to  these  rules  is  where  a  number  of  creditors 
agree  to  accept  of  a  common  debtor  a  composition  amounting 
to  less  that  their  entire  demand.  Such  agreements  are  bind- 
ing, the  consideration  for  the  contract  of  each  creditor  being 
found  in  the  agreement  of  the  other  creditors:  See  the  author- 
ities collected  in  note  to  1  Smith's  Lead.  Cas.  443-446;  and  in 
Spnmeherger  v.  Dentler,  4  Watts,  126,  and  Rising  v.  Patterson^ 
5  Whart.  316. 

The  only  consideration  discernible  in  the  agreement  alleged 
in  the  affidavit  of  defense  in  this  case  is  time.  The  sum 
stipulated  to  bo  paid  in  satisfaction  of  the  debt  was  to  be  paid 
a  little  sooner  than  the  whole  debt  would  fall  due,  and  that 
was  the  consideration  for  the  plaintiff's  promise.  There  was 
no  other.  Granting  the  sufficiency  of  this  consideration,  there 
was  no  execution  of  the  accord.  There  was  not  even  a  tender 
to  the  plaintiff,  but  only  to  his  counsel.    There  was  no  accept* 
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ADoe  by  either  the  plaintiff  or  his  counBel.    There  was,  there- 
fiwe,  no  satisfaction,  and  so  no  defense,  set  forth  in  the  affidavit 
Judgment  affirmed. 

AOOORD  AND  SATISVACnON,  WhaT  CoNamTTES:  See  liOHf  V.  ftall,  63  Am. 
Dec.  402;  LtaviU  v.  Morrow,  67  Id.  334;  Jones  v.  Perkins,  G4  Id.  136,  note 
138^  where  thia  subject  is  considered  at  some  length.  Actual  satisfaction  is 
absdately  essential  to  sustain  the  plea  of  accord  and  satisfaction:  Kerr  ▼. 
O^Connor,  63  Pa.  St.  347,  citing  the  principal  case.  To  con«titiite  accord  and 
tttisfaction,  that  which  is  received  by  the  creditor  most  be  accepted  by  him 
in  ntu&Mitiiui:  Fndi  v.  Algeier^  87  Ind.  256,  also  citing  tho  principal  oaa& 


Hill  v.  Newman. 

[88  Pbnnstlvavia  Stats,  16L1 

IkAmnm  has  Lixn  fob  Haulixq  Lumber  Used  in  Erbction  or  Build- 
no,  under  the  mechanic's  lien  law  of  Pennsylvania,  and  it  is  error  to 
strike  sach  lien  off  tho  record. 

Error  to  the  common  pleas  of  Delaware  county.  The  plain- 
tiff in  error  filed  a  mechanic's  lien  on  the  building  on  the  de- 
fendant's lot,  appending  thereto  his  bill,  which  was  for  hauling 
lumber  for  said  building.  The  court  below  struck  the  lien  off 
the  record. 

WiUiam  Darlington^  for  the  plaintifi*  in  error. 

E.  Darlingtonj  for  the  defendant  in  error. 

By  Court,  Lowrie,  C.  J.  The  law  is,  that  every  building 
may  be  subjected  to  a  lien  for  the  payment  of  all  debts  con- 
tracted for  work  done  and  materials  furnished  for  or  about  its 
erection;  and  this  may  very  fairly  be  taken  to  include  the 
work  of  hauling  the  materials  to  the  place  of  building.  We 
think  we  should  have  to  unduly  strain  the  language  in  order 
to  exclude  it.  It  is  work  about  the  erection  of  the  house,  and 
is  of  course  charged  for  by  the  material-man,  when  he  has  the 
lumber,  stone,  brick,  sand,  or  lime  delivered  by  his  own  carters. 
The  hauling  away  of  the  clay  dug  out  of  the  cellar  and  founda- 
tion is  always  considered  proper  work  for  him;  and  we  know 
not  why  the  carter  may  not  be  a  proper  man  to  claim  it,  if 
he  did  the  work  at  the  request  of  the  owner  .or  the  contractor, 
and  not  as  a  mere  hireling  under  the  contractor  or  under  a 
subcontractor.  We  think,  therefore,  that  this  lien  ought  not 
to  have  been  struck  off. 


474  Stroube's  Executor  v.  Bbckxb.  [Poul 

The  order  striking  off  the  lien  is  reversed,  and  the  lisa  i»* 
ftored,  and  the  record  remitted. 

KmaujnxfB  Lisir,  Who  Ehtitled  to:  See  Ekuc  Tftmnmt  from  Jffg.  <h.  y. 
66  Am.  Deo.  66»  note  57,  when  other  caoee  are  oolleetod. 


Stbouse's  Executor  v.  Beokeb. 

[»  TmSVBYhVJLVlA  Stati,  19QlJ 

Ivneimrr  Debtor  Fobvbits  Right  to  Bkhxtit  of  EzsicpTzoar  Law  Ij 
ftdeely  denying  the  ownership  of  his  property,  thereby  hindering  and 
delaying  the  aheriff  in  the  collection  of  the  debt,  although  the  falsehood 
was  nttered  for  the  purpose  of  gaining  time  for  the  payment  of  the  debt 
The  sheriff  being  the  creditor's  legal  agent,  a  false  repreeontation  that 
hinders  the  sheriff  hinders  the  creditor. 

Devtor  must  Claim  ExncmoN  aoainst  Evert  EzsctmoN  Cebdroi, 
and  if  he  do  not,  there  is  nothing  to  prevent  one  execution  creditor  from 
levying  on  goods  that  have  been  appraised  and  set  apart  under  the  pro- 
oeas  of  another  creditor. 

ArrACHMENT  Execution  is  Execution  Process,  and  exemption  may  be 
claimed  against  a  creditor  proceeding  by  such  process  as  effectoally  as 
against  a  creditor  who  comes  with  an  execution  in  the  ordinary  form. 

Attachment  execution  issued  against  Becker  at  the  suit  of 
Strouse,  under  which  the  Lycoming  Mutual  Insurance  Com- 
pany were  summoned  as  garnishees.  The  garnishees  admit- 
ted an  indebtedness  of  one  hundred  and  thirty-seven  dollars. 
The  defendant  thereupon  filed  a  special  plea,  averring  that 
the  money  in  the  hands  of  the  garnishees  arose  from  an  allow- 
ance  made  to  him  for  loss  and  injury  to  household  furniture 
by  fire,  and  that  the  money  due  by  the  company  was  exempt 
from  attachment  under  the  exemption  law.  It  appeared  that 
an  execution  had  been  sued  out  by  Roseberry,  another  credi- 
tor, against  Becker,  under  which  his  household  furniture  had 
been  levied  on,  the  benefit  of  the  exemption  law  claimed,  and 
the  property  set  apart  to  him  appraised  at  two  hundred  and  four- 
teen dollars  and  twenty-five  cents.  After  this  levy,  and  be- 
fore claiming  the  benefit  of  the  exemption  law,  he  effected 
insurance  on  his  household  furniture  for  four  hundred  dollars, 
stating  in  his  application  that  it  was  of  the  value  of  one  thou- 
sand dollars.  The  furniture  was  afterwards  injured  or  de- 
stroyed by  fire,  whereupon  Becker  applied  to  the  company  for 
damages,  making  an  affidavit  of  ownership  and  the  amount 
of  the  loss.  When  the  levy  above  mentioned  was  made, 
Becker  told  the  officer  that  the  property  was  not  his,  but  be< 
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longed  to  his  wife.  Under  the  charge  of  the  court,  there  was 
a  Teidict  and  judgment  for  the  defendant,  and  the  plaintiff 
aoed  out  a  writ  of  error.  The  instructions  of  the  judge  con- 
tained in  the  first  assignment  of  error,  and  to  which  reference 
IB  made  in  the  opinion,  are  in  the  following  words:  ''The 
deputy  sheriff  proves  that  when  he  called  upon  him,  the  de- 
fandant,  with  ihe  fieri  facias  at  the  suit  of  Mr.  Roseberry,  he 
■aid  the  property  was  not  his,  but  belonged  to  his  wife.  Was 
this  a  falsehood  for  the  purpose  of  putting  off  the  sheriff  and 
gaining  time  for  the  payment  of  the  execution,  or  was  the  false 
assertion  made  with  the  intent  to  hinder,  delay,  and  defraud 
the  creditor?  If  the  former,  it  would  not;  if  the  latter,  it  would 
and  should  deprive  him  of  the  claim  he  sets  up  here."  Other 
t^ctR  appear  from  the  opinion. 

John  W,  Roseberry  and  F,  W.  and  J.  Hughes^  for  the  plaintiff 
in  error. 

Lewis  Bartholameto  and  John  Bannan^  for  the  defendant  in 
enoir. 

By  Court,  Woodward,  J.  The  rule  of  decision  which  denies 
the  benefit  of  the  exemption  law  to  a  dishonest  debtor  who 
shuffles  and  conceals  his  property,  denies  his  ownership,  and 
falsely  alleges  title  in  his  wife,  or  other  relative  or  friend,  with 
a  view  of  eluding  the  vigilance  of  the  officer  who  has  an  exe- 
cution to  levy,  is  founded  in  a  sound  morality,  and  according 
to  Hueifs  Appeal^  29  Pa.  St.  219,  and  other  cases,  is  agreeable, 
also,  to  the  spirit  and  intention  of  the  exemption  law.  It  was 
an  enactment  for  the  honest  poor,  not  for  the  roguish. 

We  cannot,  therefore,  concur  with  the  learned  judge  in  that 
part  of  his  instructions  which  is  contained  in  the  first  assign- 
ment of  error.  If  the  defendant's  falsehood  in  regard  to  the 
ownership  of  the  property  in  his  possession  was  for  the  pur- 
pose of  putting  off  the  sheriff  and  gaining  time  for  the  payment 
of  the  execution,  it  was  just  as  fatal  to  his  rights  under  the 
exemption  law  as  if  it  was  made  with  intent  to  delay,  hinder, 
and  defraud  the  creditor.  We  cannot,  indeed ,  see  the  ground  for 
the  court's  distinction  in  this  regard;  for  to  put  off  the  sheriff 
and  gain  time  on  the  execution  was,  in  our  apprehension,  to 
delay  and  hinder  the  creditor.  The  sheriff  was  the  creditor's 
legal  agent,  and  a  false  representation  that  hindered  the  sheriff 
hindered  the  creditor. 

When  an  officer  comes  with  an  execution,  it  is  the  duty  of 
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the  debtor,  as  a  good  citizen,  if  he  cannot  pay  the  debt,  to 
facilitate  the  making  a  levy.  He  should  exhibit  his  property 
honestly,  and  claim  only  the  exemption  which  the  law  allows 
him.  It  is  a  hard  thing,  doubtless,  to  be  strictly  honest  in 
such  an  emergency,  but  it  is  best  after  all,  even  for  the  debtor 
himself.  If  his  property  be  tijcen,  his  self-respect  and  conscious 
integrity  are  left,  and  he  has  gained  a  moral  discipline  which 
will  go  far  towards  repairing  his  fortimes.  But  if  he  equivo- 
cate and  dissemble — denies  the  ownership  of  that  which  he  can- 
not hide,  and  embarrasses  the  officer  of  the  law  in  the  execution 
of  legal  duties,  he  forfeits  not  only  his  self-respect,  but  his  hold 
upon  the  exemption  provided  for  honest  debtors.  And  it  is 
reasonable  that  he  should;  for  what  right  has  he  to  expose  the 
officer  to  the  peril  of  a  suit  for  levying  on  the  goods  of  a  pre- 
tended owner,  or,  on  the  other  hand,  of  incurring  liabilities  to 
the  plaintiff  for  neglect  of  duty  ?  If  to  escape  from  the  dilemma 
in  which  the  sheriff  or  constable  finds  himself  placed,  he 
obtains  indemnity  from  the  plaintiff,  this  is  an  inconvenience 
and  a  delay  such  as  a  debtor  has  no  right  to  cause,  and  then 
turn  around  and  show,  by  his  admission  of  title  and  claim  of 
exemption  that  it  was  needless  and  vexatious.  In  a  word,  ihe 
law  would  have  all  men  honest  and  sincere.  To  debtors  who 
are  so,  it  leaves  three  hundred  dollars'  worth  of  property;  to 
those  who  are  not,  it  offers  no  reward. 

Whilst  we  are  clearly  of  opinion  that  the  judge  mistook  the 
law,  saying  that  a  falsehood  which  put  off  the  sheriff  would 
not  deprive  the  debtor  of  his  statutory  claim,  we  are  not  quite 
certain  from  the  evidence  that  the  sheriff  was  really  hindered, 
or,  in  the  language  of  the  learned  judge,  '*  put  off."  Indemnity 
was  spoken  of,  but  we  do  not  see  from  the  evidence  sent  up  that 
it  was  obtained,  or  that  the  sheriff  was  delayed.  If  the  false- 
hood was  merely  casual,  and  was  not  used  at  a  time  and  in  a 
manner  to  delay,  hinder,  or  embarrass  the  officer,  indefensible 
as  it  was,  too  much  account  would  be  made  of  it  by  grounding 
upon  it  a  denial  of  the  statutory  exemption.  It  is  only  a  lie 
with  circumstances,  that  works  a  forfeiture.  If  the  officer  is  in 
no  degree  hindered  or  delayed  by  it,  no  legal  consequences 
attach  to  it. 

The  next  point  is  decisive  of  the  cause.  The  court  was  asked 
by  the  plaintiff  to  say  that  the  money  due  by  the  garnishee 
niight  be  attached,  and  that  it  was  not  exempt  from  attachment 
by  the  provisions  of  the  exemption  law.  The  court  refused  to 
give  such  instruction. 
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Had  the  attachment  been  laid  by  Roseberry,  the  creditor 
mider  whose  execution  the  appraisement  was  held,  the  refusal 
to  give  the  instruction  prayed  for  might  perhaps  have  been 
justified.  But  Strouse  was  the  attaching  creditor,  and  how 
could  the  exemption  that  was  claimed  against  Roseborry  avail 
the  defendant  as  against  Strouse  ?  The  rule  is,  that  an  appraise- 
ment is  available  only  against  the  execution  creditor  or  credi- 
tors who  have  levied  or  are  about  to  levy.  The  exemption  is  not 
given  against  creditors  in  general,  nor  against  judgment  credi- 
tors, but  only  against ''  levy  and  sale  on  execution,  or  by  dis- 
tress for  rent."  Hence  the  debtor  must  claim  it  against  every 
execution  creditor.  If  he  do  not,  there  is  nothing  to  prevent 
one  execution  creditor  from  levying  on  goods  that  have  been 
appraised  and  set  apart  under  the  process  of  another  creditor. 

Attachment  execution  is  execution  process,  and  the  exemp- 
tion may  be  claimed  against  a  creditor  proceeding  by  such 
process,  as  effectually  as  against  a  creditor  who  comes  with 
execution  in  the  ordinary  form.  The  time  and  manner  of 
making  the  claim  must  be  adapted  to  the  nature  of  the  pro- 
cess, but  if  no  claim  there  is  no  exemption.  And  here  there 
was  no  claim  as  against  Strouse's  execution,  and  therefore  no 
exemption.  The  point  was  not  well  put,  for  it  may  not  have 
suggested  this  view  of  the  case  to  the  nund  of  the  judge  at  all. 
We  are  inclined  to  believe,  indeed,  that  it  did  not.  Yet  it 
ought  to  have  been  affirmed,  not  for  the  reasons  urged  by 
counsel  in  its  supx)ort,  but  because  the  debtor  had  claimed  no 
exemption  from  Strouse's  execution  process.  If  on  the  next 
trial  he  can  prove  a  claim,  he  may  stand  a  chance  of  success. 

The  judgment  is  reversed,  and  a  venire  fckcias  de  novo 
awarded. 


DoTOB  Who  Devus  ms  Owvbbship  of  his  PxoPKBnr  forfeits  hi*  righl 
to  iU  exemption:  8haw*9  Appeai^  49  Pift.  St.  206;  Emermm  ▼.  amUh,  51  Id.  03; 
Rim  ▼.  SharpUm^  33  Gratt  156,  aU  citing  the  principal  case. 

Attaoiimkkt  Exxodtion  is  ExKCunoN  Pbocjcss,  and  exemptioD  DMy  be 
cliimed  against  a  creditor  who  proceeds  by  that  process  as  effectnally  as 
■fainst  a  creditor  who  comes  with  an  execntion  in  the  ordinary  form:  JlUcr 
T.  EUkU,  11  PhilA.  844,  oting  the  principal  case. 

TsB  raoioiPAL  OASB  WAA  AinBMKD  in  44  ^a.  St.  2(NL 
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Dubois's  Appeal. 

|88  PBKKSTLTAKIA  STATB,  7SL\ 
AXVOXHST  HAS  LZIH  lOB  HZB  FkD  UPON  MOKBT  OR  PAPERS  OF  HIS  CUDV 

while  they  are  in  hia  hands;  bat  poeseasion  is  as  indispensable  to  liia  lisB 
as  it  is  to  the  lien  of  an  ordinary  bailee  or  factor. 
Attorvst  oahvot  Maihtazk  Claw  upon  Fukd  ur  Court  AOAZireT  Morxva- 
ORR  or  a  Judgment  creditor,  even  thoogh  sooh  mortgagee  or  creditor  be  Us 
own  dientb  An  attorney  has  no  title  to  the  judgment  which  ha  saGoies^ 
or  to  the  mortgage  which  he  is  instnimental  in  obtaining;  and  not  being 
ail  owner,  he  cannot  claim  as  a  distribntee. 

IIORTQAOR  GiTRN  TO  THRRR  PARTNERS  TO  SrOURR  PATXERT  OW  DeRT  DpB 

Firm  may  be  trloiBferred  by  an  assignment  of  snch  debt»  executed  by  cos 
of  the  partners  in  the  name  of  the  &rm^  And  the  fact  that  a  seal  is  ap 
pended  to  the  name  of  the  firm  does  not  invalidate  the  assignment. 

Appeal  by  John  L.  Dubois,  for  himself,  and  as  administra* 
tor  of  Samuel  M.  Dubois,  deceased.  The  facts  appear  from 
the  opinion. 

C  E,  and  J,  L.  DuboiSy  in  support  of  claim  for  professional 
services. 

Oeorge  Lear,  for  the  appellee. 

By  Court,  Stronq,  J.  An  attorney,  in  behalf  of  a  firm  con- 
sisting of  three  partners,  brought  suit  and  recovered  a  judgment 
against  their  debtor.  An  execution  was  then  issued,  and  levied 
upon  the  debtor's  interest  in  a  tract  of  land  belonging  to  his 
wife.  The  husband  and  wife  then  joined  in  executing  a  mort- 
gage upon  her  land  to  the  three  members  of  the  firm,  to  secure 
the  payment  of  the  judgment  which  had  been  recovered  against 
the  husband.  Subsequently,  the  land  was  sold  under  judicial 
process,  at  the  suit  of  another  mortgagee  of  the  husband  and 
wife,  and  the  proceeds  of  the  sale  were  brought  into  court 
for  distribution.  *  They  sufSce  to  satisfy  the  mortgage  given  to 
the  members  of  the  firm,  and  the  present  controversy  is  between 
rival  claimants  to  the  fund  applicable  to  its  payment.  It  is 
'insisted,  on  behalf  of  the  attorney,  that  he  is  entitled  to  take 
out  a  reasonable  compensation  for  the  professional  services  ren- 
dered by  him  in  obtaining  the  judgment  for  the  firm,  and  for 
issuing  execution  thereon.  In  other  words,  it  is  claimed  that 
he  has  a  lien  on  the  fund  in  court,  though  it  was  not  brought 
there  tlirough  his  agency,  and  though  it  was  never  in  his 
hands. 

In  a  certain  sense,  an  attorney  has  been  said  to  have  a  lien 
for  his  fees,  ui)on  the  money  or  papers  of  his  client,  while  they 
are  in  his  liands.     He  may  deduct  from  money  collected  by 
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him  a  jost  oompeusation  for  collecting  it,  and  need  only  pay 
over  the  balance.  This,  however,  is  a  right  to  defiilcatei  rather 
than  lien«  80  he  may  retain  papers  intrusted  to  him,  until 
he  has  been  paid  for  services  rendered  in  regard  to  them.  But 
possession  is  indispensable  to  his  lien  as  much  as  it  is  to  the  lien 
of  an  ordinary  factor  or  bailee.  It  has  never  been  determined 
ihat  he  can  maintain  a  claim  upon  a  fund  in  court,  against  a 
:Dortgagee  or  a  judgment  creditor,  even  though  such  mortgagee 
or  creditor  be  his  own  client.  In  distributing  money  in  court, 
the  common  pleas  is  guided  by  the  liens  of  record.  True,  if 
(here  be  a  question  respecting  the  ownership  of  a  record  lien,  the 
court  may  decide  it;  but  lien  is  not  ownership.  The  attorney 
has  no  title  to  the  judgment  which  he  secures,  or  to  the  mort- 
gage which  he  is  instrumental  in  obtaining.  Not  being  an  owner, 
he  cannot  claim  as  a  distributee.  We  concur,  therefore,  in  opin- 
ioa  with  the  learned  president  of  the  common  pleas,  that  the 
attorney,  as  such,  was  not  entitled  to  share  in  the  distribution 
made  in  this  case.  The  next  question  is,  whether  the  court  erred 
in  not  decreeing  to  the  appellant,  as  administrator  of  an  assignee 
of  two  of  the  copartners  of  the  firm  of  Fetherolf,  Montgomery, 
&  Co.,  two  thirds  of  the  sum  secured  by  the  mortgage,  instead 
of  awarding  the  whole  to  Isaac  Barton,  a  prior  assignee  under 
ui  assignment  made  by  the  third  partner  in  the  name  of  the 
firm,  and  made  to  discharge  a  partnership  debt.  The  CEU^ts 
are,  that  the  firm  was  largely  indebted  to  Isaac  Barton,  after 
(he  judgment  against  Hellerman  had  been  recovered,  and  after 
the  mortgage  of  Hellerman  and  wife  had  been  given  to  secure  it. 
On  the  seventh  of  September,  1867,  Montgomery,  one  of  the 
partners,  by  an  instrument  signed  Fetherolf,  Montgomery,  & 
Co.,  and  sealed,  assigned  to  Barton  ^'  all  debts,  dues,  claims,  and 
demands  whatsoever  "  due  to  the  firm,  authorizing  the  assignee 
to  collect  them,  and  apply  the  sums  collected  to  the  payment 
of  the  debt  due  from  the  firm  to  him.  The  assignment  also 
itipolated  that  if  any  surplus  remained  after  pajrment  of  the 
Baid  debt,  it  should  be  paid  to  the  firm.  Sixteen  months  after- 
wards, on  the  sixth  of  January,  1859,  the  other  two  partners 
assigned  their  interest  in  the  mortgage  to  Daniel  Fetherolf, 
ander  whom  the  appellant  claims.  The  contest  is  between  the 
assignees  under  these  two  assignments.  The  appellant,  who 
claims  under  the  second,  insists  that  the  prior  transfer  to  Isaac 
Barton  was  inoperative  to  pass  the  mortgage,  or  at  all  events, 
mere  than  the  interest  of  Montgomery  therein,  because  it  was 
only  an  assignment  of  the  debts  due  to  the  firm,  and  he  con- 
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tendB  that  the  mortgage  was  the  properly  of  the  partners  as 
tenants  in  common,  and  not  the  property  of  the  firm.    This 
allegation  is  founded  upon  an  entire  misapprehension  of  the 
character  of  the  mortgage,  and  of  jhe  purpose  for  which  it  was 
made.    It  was  indeed  given  to  the  three  partners,  and  not  the 
firm  in  its  distinctiye  name.    But  it  was  given  to  secure  the 
payment  of  a  judgment  belonging  to  the  firm.    That  judgment 
was  the  substance  of  which  the  mortgage  was  only  the  shadow. 
Pajrment  of  the  debt  to  the  firm  would  have  eztinguiBhed  the 
mortgage  of  course.    An  assignment  of  all  debts  due  to  the 
firm  undeniably  carried  the  judgment  to  the  assignee,  and 
with  it,  by  necessary  consequence,  all  securities  for  its  payment. 
This  is  none  the  less  true  because  the  securities  may  have  stood 
in  other  names  than  those  of  the  plaintifiBs  in  the  judgments. 
In  whatever  name  the  mortgage  stood,  it  was  but  collateral  to 
the  judgment,  and  dependent  upon  it  for  continued  existence. 
Again:  it  is  insisted  that  the  assignment  to  Isaac  Barton 
was  invalid,  because  Montgomery  appended  a  seal  to  the  name 
of  the  firm.    The  objection  does  not  call  in  question  the  power 
of  one  partner  to  assign  partnership  credits  in  payment  of 
debts  due  from  the  firm,  but  he  denies  that  he  can  do  it  in 
the  mode  here  adopted  by  a  sealed  instrument.    It  is  doubtless 
a  general  principle  of  the  common  law  that  a  partner  cannot 
bind  his  copartners  by  seal,  but  this  is  to  be  taken  with  some 
qualification.    The  partnership  relation  will  not  authorize  one 
partner  to  execute  an  instrument  under  seal,  whereby  a  new 
and  original  obligation  is  imposed  upon  the  firm.    He  cannot 
charge  the  firm  by  seal,  but  he  may  discharge  it,  and  it  seema 
now  to  be  generally  settled  that  when  a  seal  is  not  essential  to 
the  nature  of  a  contract  and  will  not  change  its  legal  efiect, 
the  addition  of  a  seal  will  not  vitiate  it.    The  cases  upon  this 
subject  are  collected  in  1  Am.  Lead.  Gas.  297,  298,  and  we 
shall  not  go  over  them.    The  rule  protects  a  partnership  rather 
against  executory  than  executed  contracts.    The  assignment 
of  a  chose  in  action,  in  payment  of  a  debt,  does  not  charge 
but  discharge.    It  is  not  an  executory  contract  creating  an 
obligation*    Its  legal  efifect  is  not  changed  by  adding  a  seal 
to  it.    Montgomery's  assignment  to  Barton  was  not,  there- 
fore, vitiated  by  the  form  in  which  it  was  made.    In  Everit  y. 
Strong^  6  Hill,  163,  the  precise  question  here  made  was  ruled, 
and  it  was  held  that  an  assignment  of  a  chose  in  action  by 
one  partner  under  seal  was  a  good  assignment    We  are  of 
the  same  opinion. 
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Finally,  it  is  insiBted  that  fhe  assignment  to  Barton  was 
iroid  because  it  was  not  recorded  within  thirty  days,  in  ac* 
cordance  with  the  requirement  of  the  act  of  the  twenty-fourth 
of  Marchy  1818.  That  act  is  wholly  inapplicable  to  this  case, 
for  two  reasons:  .1.  Because  no  trust  in  favor  of  creditors  was 
created  J^  the  instrument;  and  2.  Because  no  creditor  of  the 
firm  contests  it.  The  strife  is  between  two  assignees  of  the 
mortgage. 

Upon  the  whole,  we  discover  nothing  to  invalidate  the  claim 
of  the  appellee  to  the  money  in  courts  and  we  affirm  the  decree 
of  the  court  below. 

The  decree  of  distribution  is  affirmed. 


Amaana'B  Lmr:  See  Dodd  ▼.  Broiit  66  Am.  Deo.  Ml,  note  643^  whore 
other  caeee  ere  odleoted.  Pnewwnnn  is  indispensable  to  en  attorney's  lien: 
Hun^phrtp  r.  Brownhtg,  46  SL  485;  Nkbob  t.  Pool,  89  Id.  494,  both  citing 
the  principel  ease. 

AamamoDiT  or  Dxbt  Sboobxd  bt  Mobtoaoi  Da^ws  ator  It  Mobt- 
OAOB:  PvMm  v.  Sterne,  76  Am.  Deo.  72,  note  76^  where  other  cases  are  col- 
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KiLUNO  AwAniANT  MAY  Bi  EzouBABLB,  although  it  turn  oat  afterwards 
that  there  was  no  aotnal  danger,  if  it  is  done  nnder  a  reasonable  mjpprt* 
hension  of  loss  of  life  or  great  bodily  harm,  and  the  danger  appears  so 
imminent  at  the  moment  of  the  assault  as  to  present  no  altemative  of 
eeraping  its  eonaeqaenoes  bat  by  resistance. 

Bbbob  to  the  oyer  and  terminer  of  Clarion  county.  The 
defendant  was  jointly  indicted  with  one  Ira  Davis  for  the 
murder  of  Jared  Lewis,  but  was  tried  separately.  He  had 
robbed  a  house  and  absconded.  Lewis,  who  had  a  warrant 
for  his  arrest,  armed  himself  with  a  loaded  pistol,  and  with 
two  companions  went  in  search  of  the  prisoner.  Lewis,  in 
attempting  to  make  the  arrest,  suddenly  sprang  upon  Logue, 
presented  his  pistol  at  his  breast,  and  ordered  him  to  stop. 
Logue  thereupon  drew  his  revolver  and  shot  Lewis,  who  died 
shortly  afterwards.  The  jury  found  the  defendant  guilty  of 
murder  in  the  first  degree.  Other  facts  appear  from  the 
opinion. 

John  D.  Mahon  and  B,  J.  Beid^  tot  the  plaintiff  in  error. 

WUliam  L.  OcfbM^  and  Campbell  and  Lawbertonf  tar  tho 
4)ooimonwealth. 

Am.  Dml  Voib  LXZX— n 
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By  Courty  Thompson,  J.  We  need  not  recapitulate  the  fsLCtm 
of  this  case,  and  will  proceed  at  once  to  the  consideration  of 
what  seems  to  be  the  debatable  grounds  in  it,  and  they  are 
to  be  found  in  the  views  of  the  learned  judge  on  the  subject  of 
self-defense.  But  little  else  needs  to  be  noticed;  the  charge 
and  ruling  of  the  court  on  every  other  point  of  the  case  beings 
so  far  as  we  can  discover,  just  and  accurate. 

The  sixth  and  tenth  assignments  of  error  present  the  ques* 
tions  now  for  consideration.  The  sixth  is  as  follows,  and  the 
tenth  is  the  same  in  substance:  "The  court  erred  in  charging 
as  follows  [which  we  suppose  to  be  the  qualifications  refierred  to 
in  answer  to  the  fifth,  sixth,  and  seventh  points]:  'The  pris- 
oner's counsel  contended  that  the  homicide  might  be  justifiable 
or  excusable,  if  Logue,  the  prisoner,  had  reasonable  cause  to 
apprehend  danger  to  his  life,  and  if  it  appeared  imminent.  I 
cannot  so  instruct  you,  unless  there  was  actual  danger  to  his 
life,  and  not  occasioned  by  resistance.' " 

Divesting  ourselves  of  impressions  derived  from  certain  fistcts 
in  the  case,  and  viewing  the  prisoner  in  the  light  of  one  law- 
fully passing  along  the  highway  in  the  night-time  (for  we  may 
not  judge  of  facts  which  might  change  this  aspect  of  the  pris- 
oner's case),  was  the  instruction  right? 

It  is  only  in  this  light  that  we,  as  a  court  of  error,  can  deal 
with  the  instructions.  We  cannot  determine  their  accuracy 
by  a  recurrence  to  matters  of  fact,  which  might  defeat  a 
hypothesis.  We  must  not  be  guided  in  our  determination  of 
the  question  whether  the  law  was  rightfully  administered,  be- 
cause we  may  believe  that  the  prisoner  was  a  felon  escaping 
trom  the  commission  of  a  fiagetious  crime  at  the  time  of  the 
homicide,  with  a  determination  to  resist  all  who  should  attempt 
to  arrest  him.  These  were  considerations  for  the  jury,  under 
the  evidence,  and  if  proved,  would  undoubtedly  change  the 
prisoner's  chance  of  escape  under  the  law  of  self-defense.  It 
is  only  on  the  ground  of  entire  blamelessness  that  he  might 
invoke  the  law  to  the  extent  of  justifying  or  excusing  him  in 
taking  life,  and  then  by  showing  that  the  assault  was  of  such 
a  character  as  to  induce  a  reasonable  apprehension  that  he 
was  in  danger  of  losing  his  own  life,  or  suffering  some  enor- 
mous bodily  harm,  and  so  the  court  should  have  charged. 
The  learned  judge  thought  that  the  apprehension  of  imminent 
peril  would  not  excuse.    "The  danger  must  be  actual." 

Here,  then,  was  a  wide  difference  between  the  extent  of  the 
gioimd  claimed  as  covered  by  the  law  of  self-de&nae  and 
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that  laid  down  by  the  court,  namely:  The  difTerenoe  between 
a  reasonable  apprehension  of  the  danger  of  loss  of  life  or  limb 
arising  from  drcmnstances  appearing  to  indicate  such  a  design 
on  the  part  of  the  assailant,  but  which  may  in  fact  have  been 
unreal;  and  that  announced  by  the  court,  that  nothing  will 
excuse  a  homicide  in  self-defense  but  actual  danger.  It  was 
of  this  last  position  that  Parker,  J.,  said  in  the  celebrated  trial 
of  SelMdge  in  Boston,  in  1805,  that  such  '^a  rule  would  lay 
too  heavy  a  burden  on  poor  humanity."  In  treating  of 
excusable  homicide,  Wharton,  in  his  valuable  work  on  crimi* 
nal  law,  in  section  1021,  says:  ''Where  the  assault  may  have 
been  so  fierce  as  not  to  allow  him  [the  slayer]  to  yield  a  step 
without  manifest  danger  of  his  life,  or  enormous  bodily  harm, 
and  then  in  his  defense,  if  there  be  no  other  way  of  saving  his 
own  life,  he  may  kill  his  assailant  instantly."  This  is  the  prin- 
ciple  of  all  the  books,  in  case  of  actual  danger. 

After  treating  of  many  aspects  of  self-defense  under  such 
circumstances,  in  section  1026,  same  book,  another  rule  is 
given:  ''If  the  apprehension  of  an  immediate  and  actual 
danger  to  life  be  sincere,  though  unreal,  it  is  in  like  manner  a 
defense;"  and  it  is  added,  "Although  this  proposition,  in  its 
present  shape,  has  been  accepted  with  great  reluctance  and 
in  very  recent  times  by  the  court,  and  should  be  always  ap- 
plied with  extreme  caution,  it  has  at  all  periods  been  practi- 
cally  recognized."  And  LevetVe  Case,  Cro.  Car.  538,  is  cited. 
That  was  a  case  where  an  alarm  having  been  given  by  a  ser- 
vant that  there  were  robbers  in  the  house,  the  defendant,  with 
a  drawn  sword  in  his  hand,  slew  a  servant  girl  of  the  neigh-^ 
borhood,  who,  being  lawfully  in  the  house  at  the  time,  oon^ 
oealed  herself  in  the  buttery  to  avoid  being  seen  by  him* 
This  was  held  to  be  excusable  homicide  by  misadventure. 
So,  in  the  case  of  Sir  William  Hawkesworth,  who  was  killed 
by  his  gamekeeper,  mistaking  him  for  a  deer-stealer.  These 
are  old  cases. 

The  principle  of  reasonable  apprehension  was  laid  down  by 
the  learned  judge  in  Selfridge^s  CcuCj  to  be  found  in  Russell 
on  Crimes,  p.  485.  So  has  it  been  held  in  the  state  of  New 
York,  in  People  v.  Shorter j  4  Barb.  460,  and  affirmed  in  the 
court  of  errors  and  appeals,  2  N.  Y.  197  [61  Am.  Dec.  286], 
opinion  by  Bronson,  J.  There  the  principle  is  thus  stated; 
^  When  one  who  is  without  fault  is  attacked  by  another,  in 
•och  a  manner  or  under  such  circumstances  as  to  furnish 
i^Monsble  ground  for  apprehending  a  design  to  take  away  hie 
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life,  or  do  him  some  great  bodily  harm,  and  there  is  reasonable 
ground  for  believing  the  danger  imminent  that  such  design 
will  be  accomplished,  I  think  he  may  safely  act  upon  appear- 
ances and  kill  the  assailant,  if  that  be  necessary  to  avoid  the 
apprehended  danger;  and  the  killing  will  be  justifiable, 
although  it  may  afterwards  turn  out  that  the  appearancee 
"were  false,  and  there  was  in  fact  neither  a  design  to  do  him 
■serious  injury,  nor  danger  that  it  would  be  done."  True,  there 
is  a  statute  on  the  subject  in  New  York,  but  it  has  been  held 
in  many  cases  to  be  only  declaratory  of  the  common  law. 
The  same  principle  may  be  found  decided  in  State  v.  Scott^ 
4  Ired.  L.  409  [42  Am.  Dec.  148].  So,  in  Ohio,  in  Stewart  v. 
State,  1  Ohio  St.  71.  So,  in  Oliver  v.  State,  17  Ala.  587.  The 
^ase  of  Commonwealth  v.  Seibert,  Luzerne  Co.,  1852,  cited  with 
approbation  in  Wharton  on  Homicide,  227,  at  length,  is  to  the 
Bame  effect. 

We  might  multiply  authorities  to  sustain  the  accuracy  of 
the  point,  but  it  is  not  necessary.  I  take  the  rule  to  be  settled^ 
that  the  killing  of  one  who  is  an  assailant  must  be  under  a 
reasonable  apprehension  of  loss  of  life  or  great  bodily  hann« 
•and  the  danger  must  appear  so  imminent  at  the  moment  of 
^he  assault  as  to  present  no  alternative  of  escaping  its  conse- 
X|uences  but  by  resistance.  Then  the  killing  may  be  excus- 
able, even  if  it  turn  out  afterwards  that  there  was  no  actual 
danger. 

The  law  of  self-defense  is  a  law  of  necessity,  and  that  ne 
cessity  must  be  real,  or  bear  all  the  semblance  of  reality,  and 
appear  to  admit  of  no  other  alternative,  before  taking  life  will 
l>e  justifiable  or  excusable.  Whenever  it  is  set  up,  the  case 
will  always  call  for  a  most  careful  and  searching  scrutiny,  to 
be  sure  that  it  rests,  where  alone  it  can  rest,  on  the  ground  of 
real  or  apparently  real  necessity.  As  the  books  fully  define 
the  duty  of  all  acting  under  this  necessity,  we  will  not  in- 
cumber this  opinion  by  restating  it.  Suffice  it  to  say  here, 
tthat  as  the  law  of  necessity  governs  this  right,  it  follows  that 
there  must  be  no  blame  on  the  part  of  him  who  seeks  immu- 
«iity  under  it.  If  the  slayer  be  in  the  wrong,  the  killing  will 
Ttxot  be  excusable,  much  less  justifiable.  The  offense  then  will, 
according  as  the  facts  may  be,  come  under- the  definitions  of 
murder,  murder  in  the  second  degree,  or  manslaughter. 

In  the  case  in  hand,  the  prisoner  claimed  the  benefit  of  this 
^ew  of  the  law;  of  course,  upon  the  hypothesis  that  there  was 
nothing  wrong  on  his  part,  and  that  the  assault  upon  him 
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of  such  a  character  and  under  snch  circumstances  as  to  pro- 
duce that  reasonable  apprehension  that  there  was  a  design  to 
take  his  life  or  do  him  some  great  bodily  harm,  as  justified 
him  in  firing  on  the  supposed  assailants  and  killing  one  of 
them.  NoWy  as  there  were  facts  showing  a  sudden  assault  hy 
men  concealed  in  the  bush  until  the  moment  it  took  place,  one 
of  them  presenting  a  pistol  towards  the  prisoner,  and  the  other 
with  stones  in  his  hands,  as  if  about  to  be  used,  there  wa» 
room  to  raise  the  point  and  call  for  the  instructions  claimed 
by  the  prisoner's  counsel.  The  court  could  not  say,  nor  can 
we,  that  the  testimony  in  the  case  by  the  witnesses  deprived 
the  prisoner  of  his  right  to  an  answer  upon  this  hypothesis; 
for  the  facts  were  alone  for  the  jury,  and  they  might  believo 
or  disbelieve  them,  as  they  might  be  credible  or  otherwise.. 
Under  such  circumstances,  we  think  that  the  judge  erred  in 
his  answer  in  defining  the  prisoner's  rights  under  his  assumed 
position.  It  having  turned  out  that  the  deceased  was  an  offi*^ 
cer,  whose  object  was  not  to  kill  or  injure,  but  merely  to  arrest,, 
it  would  have  been  impossible  to  have  proved  actual  danger^ 
although  the  appearances  might,  to  an  innocent  man,  havo 
presented  a  case  of  imminent  peril,  which,  under  the  law  aa 
already  stated,  might  have  excused  the  killing. 

It  is  true,  a  refusal  to  charge  as  requested,  and  charging  as 
complained  of,  did  not  necessarily  imply  guilt  of  any  particular 
or  defined  grade,  on  failure  of  making  the  proof  which  the 
court  thought  to  be  necessary  to  excuse.  Still,  it  took  away  a 
bare  possibility  of  escape,  on  the  ground  that  the  prisoner 
might  be  an  entirely  innocent  man,  notwithstanding  the  evi- 
dence in  the  case.  Hence  we  think  it  better,  notwithstanding 
the  circumstances  which  the  proof  presents,  to  send  this  case 
back  for  a  new  trial  to  secure  to  the  prisoner  all  the  rights  the 
law  allows  him,  and  to  vindicate  the  law  itself.  The  act  oi 
1856  requires  the  correction  of  errors  in  law  in  cases  of  this 
nature,  and  it  does  so  to  prevent  possible,  as  well  as  certain^ 
injury  to  prisoners,  and  in  this  spirit  we  are  bound  to  execute  it. 

We  see  no  error  whatever  in  the  charge  of  the  court  in  any 
other  part  of  the  case.  It  is  obvious  that  if  the  law  of  self- 
defense  will  not,  under  the  facts,  excuse  the  prisoner,  then  his 
case  will  be  murder  in  the  first  or  second  degree,  or  man- 
slaughter,  as  the  proof  may  justify;  and  on  these  points  the 
charge  was  proper,  clear,  and  sufficient,  in  view  of  the  testi* 
mony  given. 

It  was  suggested  on  the  argument  here,  that  even  if  there 
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was  error  in  the  particQlars  diBCUSsed,  it  did  the  prisoner  no 
harm,  as  tiie  jury  found  bim  to  be  guilty  of  a  willful,  deliber* 
ate,  and  premeditated  murder,  and  therefore  the  law  of  self* 
defense  could  have  no  application  to  his  case.  This  suggestion 
is  more  plausible  than  sound.  It  would  be  very  unsafe  to 
prove  the  accuracy  of  all  the  steps  in  a  trial  by  the  result  of 
the  verdict.  Who  can  tell  what  the  result  might  be  in  any 
given  case  where  there  is  error  in  some  of  its  parts?  The  result 
might  be  accurate,  but  it  would  probably  be  accidental  The 
law  does  not  conclude  parties  and  rights  upon  such  uncertain 
grounds.  Its  utmost  effort  is  accuracy,  as  far  as  it  may  be 
attained  through  fallible  agencies,  and  then  its  mission  is 
complete,  and  its  conclusions  irrevocable. 

And  now,  to  wit,  February  25,  1861,  the  judgm^it  of  the 
court  of  oyer  and  terminer,  in  this  case,  is  reversed,  and  a 
new  trial  is  awarded,  and  the  record  is  remitted,  together  with 
a  copy  of  this  opinion. 

HoiacmE,  when  JuBmriABLx  on  Gbounb  of  Sxlv-dirrsb:  See  WtdB§ 
▼.  StaUt  75  Am.  Dec.  62,  note  69,  where  other  caaes  are  obUeoted.  Although 
there  was  no  actoal  danger,  if  the  neceomty  for  the  killing  in  self -delenae  is 
clearly  apparent,  and  is  snch  as  would  convince  a  reasonable  man  that  it 
actually  existed,  it  is  soffident:  Wall  ▼.  State^  51  Ind.  471,  dting  the  prinapil 
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noy  and  acknowledgment  of  a  married  woman,  in  a  mortgage  of  her 
separate  estate,  although  she  never  signed  the  instromant  nor  appeared 
before  him,  the  mortgagee  will  be  afifooted  by  the  fraud,  although  he  was 
not  present  at  the  acknowledgment  nor  informed  of  what  took  plaoa. 
He  cannot,  in  such  a  case,  be  presumed  to  be  a  bona  Jid€  purchaser;  nor 
is  it  necessary  to  prove  that  he  had  notice  of  the  fraud  or  mistake. 

SciBS  FACIAS  9v,r  mortgage  by  Thomas  S.  Cavender  against 
Cborge  W.  Michener  and  Eveline  E.  Michener,  his  wife.  The 
property  covered  by  the  mortgage  was  the  separate  property  of 
the  wife.  A  special  plea  was  filed,  alleging  that  she  had  not 
acknowledged  the  mortgage  as  required  by  the  statute.  The 
other  fEu^ts  appear  from  the  opinion. 

/.  O.  Michener  and  F.  CarroU  Brewster^  for  the  plaintiff  in 
error. 

Hopper^  for  the  defendant  in  error. 
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By  Court,  Woodward,  J.  Onr  recording  acts  haTing  pre- 
scribed the  form  of  acknowledgment  necessary  to  be  observed 
by  married  women  in  order  to  make  a  valid  conveyance  or 
mortgage  of  their  interest  in  real  estate,  this  court  has  held  the 
official  certificate  of  acknowledgment  conclusive  of  every  fact 
appearing  on  the  face  of  the  certificate,  and  has  excluded  parol 
evidence  of  what  passed  at  the  time  of  the  acknowledgment, 
except  in  cases  of  firaud  and  duress.  But  in  cases  of  fraud  and 
imposition,  or  of  duress,  parol  evidence  has  been  freely  admitted 
to  overthrow  the  certificate,  as  in  Schroder  v.  Decker ^  9  Pa.  St. 
14  [49  Am.  Dec.  638];  and  Loudon  v.  Blyihe,  16  Id.  532  [65 
Am.  Dec.  527];  8.  C,  27  Id.  25  [67  Am.  Dec.  442].  And 
where  fraud  and  duress  have  been  practiced  in  obtaining  the 
acknowledgment,  knowledge  of  it  is  to  be  brought  home  to  the 
grantee,  or  of  such  circumstances  as  would  lead  him  to  inquiry 
opon  the  point. 

Such  is  the  doctrine  of  the  cases  in  our  books,  and  on  the 
strength  of  it  the  learned  judge  ruled  that  the  gross  blunderi 
if  not  fraud  of  the  alderman,  in  certifying  to  the  separate  ex- 
amination and  acknowledgment  of  a  wife  who  had  not  signed 
the  mortgage  or  appeared  before  him,  could  not  afiect  Caven- 
der,  the  mortgagee,  because  he  was  not  present  when  the 
mortgage  was  acknowledged,  and  was  never  informed  of  what 
passed,  and  that  he  was  to  be  presumed  a  bona  fide  purchaser. 

If  the  doctrine  of  notice  is  to  be  applied  in  this  manner,  no 
married  woman's  estate  is  safe,  and  the  statutes  that  have 
been  passed  for  her  protection  are  as  worthless  as  waste  paper; 
fiir  whenever  her  husband  goes  into  a  conspiracy  to  strip  her 
of  her  lands,  the  transaction  is  not  likely  to  be  attended  with 
any  circumstances  of  notice  that  are  susceptible  of  proof. 
Here,  for  instance,  is  a  mortgage  made  upon  Mrs.  Michener's 
aeparate  estete,  made  to  a  conveyancer,  and  duly  witnessed 
and  acknowledged,  which,  for  aught  that  appears  of  record, 
ahe  never  saw  nor  heard  of  until  she  was  sued  upon  it  by  this 
meirefaciae.  Her  name  appears  to  the  printed  copy  on  our 
paper  books,  but  when  and  by  whom  it  was  subscribed  to  the 
<niginal  instrument  does  not  appear.  It  certainly  was  not  there 
-when  the  alderman  witnessed  and  acknowledged  the  mortgage. 
The  stetuto  requires  the  signature  to  precede  the  acknowledge 
xnent,  and  without  signature  and  acknowledgment  according  to 
the  statute,  it  is  not  and  cannot  be  a  mortgage  of  her  estete.  To 
call  the  mortgagee  a  bona  fide  purchaser,  and  to  put  her  to  pro^ 
that  he  knew  she  had  been  cheated,  wotdd  be  like  making  her 
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right  to  reclaim  stolen  goods  dependent  on  the  receiver's  knowl- 
edge of  the  felony.  Snppose  the  mortgage  was  a  forgery,  out  and 
out,  and  Cavender  chose  to  invest  his  money  in  a  porchase  of 
it,  must  it  he  enforced  because  he  did  not  know  he  was  hujring 
a  forged  instrument  ?  An  instrument  known  to  be  forged  would 
not  be  purchased,  and  would,  therefore,  be  worthless  to  the  for- 
ger. Counterfeit  notes  would  never  be  issued  if  a  herald  went 
before  to  proclaim  their  spuriousness.  But  because  they  are 
taken  without  notice,  do  they  become  genuine  7  Is  every  bank 
and  individual  to  redeem  whatever  obligations  bona  fide  hold* 
ers  may  obtain  against  them,  without  regard  to  the  question 
whether  the  obligation  was  ever  issued  or  not  7 

To  carry  the  doctrine  of  notice  to  such  extent  would  subvert 
all  law  and  justice.  A  purchaser  of  real  estate  who  finds  the 
deeds  in  the  channel  of  the  title  all  duly  acknowledged,  is  cer- 
tainly not  required  to  go  up  the  stream  and  inquire  of  every 
married  woman  if  she  executed  her  deed  voluntarily,  and 
acknowledged  it  according  to  law;  and  if  he  pay  his  money  on 
the  faith  of  such  title  deeds,  he  is  to  be  protected,  and  tins 
probably  is  all  that  was  meant  by  what  judges  have  said  about 
purchasing  without  notice.  But  a  mortgagee  is  not  a  pur- 
chaser of  an  estate,  though  for  the  purposes  of  the  recording 
acts  he  is  sometimes  treated  as  one.  He  acquires  neither  an 
equitable  nor  a  legal  estate  in  the  premises  mortgaged.  He  is 
simply  a  lien-creditor — a  holder  for  a  security  of  money.  His 
assignee  takes  the  mortgage,  subject  to  all  defenses,  unless  he 
inquire  of  the  mortgagor  and  learn  that  there  are  none.  And 
he  is  in  no  better  condition  than  his  assignee.  It  is  not  usual^ 
I  know,  for  mortgagees  to  watch  the  execution  and  acknowl- 
edgment of  the  instrument.  They  generally  rely  on  the 
integrity  of  the  judicial  officer  who  certifies  the  acknowledg- 
ment. But  where  the  estate  is  that  of  a  married  woman,  and 
the  mortgagee  is  himself  a  conveyancer,  and  holds,  as  from 
the  recitations  of  this  mortgage  we  perceive  Mr.  Cavender 
holds,  other  mortgages  against  the  same  married  woman,  we 
are  of  opinion  that  before  he  advanced  more  money  on  the 
faith  of  her  estate,  it  was  his  duty  to  consult  her.  The  doc- 
trine of  notice,  as  deduced  from  the  adjudged  cases,  does  not 
apply  here.  It  was  never  intended  for  such  a  case  as  this.  In- 
tolerable as  the  duress  or  firaud  was  in  the  Schrader  and 
Louden  cases,  the  fraud  here  was  far  more  gross.  The  only 
excuse  the  alderman  gives  for  his  reckless  conduct  is,  thai 
*^  Oeorge  told  me  it  was  a  temporary  matter,  and  that  he  would 
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make  it  all  right  if  Mr.  Cavender  objected.''    To  George  and 
the  aldennany  Mr.  Cayender  must  look  to  make  it  all  right; 
bni  he  most  not  touch  Mrs.  Michener's  separate  estate  by 
means  of  such  a  mortgage. 
The  judgment  is  reversed. 

ACKHOWUEDOMBNT  OV  DnEDB  BT  MaBRTIP  WOXBir:  8nB  LoudeHT.  SlfftkB, 

fR  Am.  Bee.  442;  note  446,  where  other  cases  axe  ooUeoted.  A  magistnite'e 
certificate  of  a  wife's  Yolimtary  acknowledgmieiit  of  her  oonveyance  of  real 
estate  is  not  oondiunre  in  cases  of  fraud  or  constraint:  HaU  y,  PaUenon,  51 
Fa.  SL  290,  citing  the  prindpal  case.  In  cases  of  fraud,  imposition,  or 
dnraas,  parol  evidenoe  is  freely  admitted  to  overthrow  a  certificate  of  acknowl- 
•dgment:  MeCkmikm  v.  XagUf  Id.  313;  also  citing  the  prinoipal  case. 
Tbm  TBorciFAL  CASE  IB  DDTDiQUiSHSD  in  McMwrtHe  V.  TwUdeO,  11  FhihL 


Blanohe  v.  Bbadfobd. 

|88  PmiKSTLTAHIA  STATI,  8M.J 

QooDB  ov  Tevast's  Won  Fouhtd  on  Debosid  Frbkibbs  abs  Subjict  to 
Dbtbisb  for  rent,  although  they  are  her  separate  property.  This  rule 
of  law  is  not  altered  by  the  married  woman's  act  of  1848. 

Replevin  brought  by  Elthea  Blanche,  wife  of  Louis  Blanche, 
against  V.  L.  Bradford,  to  recover  certain  household  furniture 
which  was  seized  by  order  of  Bradford  in  a  house  which  had 
been  leased  by  him  to  said  Blanche.  The  defendant  avowed 
the  taking  of  the  goods  for  rent  due  by  Blanche.  To  this, 
Mrs.  Blanche  pleaded  that  the  goods  distrained  were  her  own 
separate  property.  To  this  plea,  the  defendant  demurred,  and 
the  court  below  sustained  the  demurrer.  The  jury  found  for 
the  defendant,  and  the  plaintiff  sued  out  a  writ  of  error. 

Dennis  J  for  the  plaintiff  in  error. 
Sey^  for  the  defendant  in  error. 

By  Court)  Lowbib,  0.  J.  The  general  rule  of  law  makes  all 
the  goods  and  chattels  found  on  demised  premises  subject  to 
diBtresB  for  the  rent  thereof,  even  though  they  be  not  the 
tenant's  goods.  Some  exceptions  to  the  rule,  so  far  as  it  affects 
the  goods  of  strangers,  have  been  found  necessary,  growing  out 
of  its  incompatibility  with  the  very  purpose  of  the  lease.  None 
of  the  exceptions,  however,  involve  any  principle  that  can  be 
extended  to  tiie  protection  of  the  goods  of  the  tenant's  wife, 
living  with  him  on  the  premises.  In  fact,  she  is  no  stranger 
to  the  lease,  but  one  of  the  &mily  for  whom  it  was  obtained^ 
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and  fherefoie  one  of  the  tenants  under  it;  her  relation  to  her 
hnshand  makes  her  so.  She  participates  in  the  benefit  of  the 
lease,  and  there  is  no  sufficient  reason  for  saving  her  fsom 
liability  for  its  burdens. 

The  special  law,  called  the  married 'woman's  act  of  1848, 
was  evidently  not  intended  to  alter  this  general  law  of  land- 
lord and  tenant,  and  we  do  not  think  that  it  ought  to  be  ex- 
tended by  construction  to  do  so.  If  this  woman  had  not  been 
a  wife,  but  merely  a  tenant  under  the  lessee  of  part  of  the 
house,  she  would  have  been  a  feme  eoUj  and  yet  her  goods 
would  have  been  liable  to  distress  for  the  rent.  That  she,  as 
a  wife,  is  under  the  control  of  her  husband,  and  that  he  may 
endanger  her  property  by  a  too  expensive  rent,  are  necessary 
results  of  the  marriage  relation,  which  no  coarse  o^  legislation 
or  jurisprudence  can  prevent. 

Judgment  affirmed. 

DisrBXM  lOB  Rent:  See  JiartmY. Black, 8S  Am. Deo. 674| note  57S, wfast 
other  caeee  are  ooUected.  Goods  of  a  tenaat's  wif e^  found  on  the  demiisd 
premiaee,  are  liable  to  distreea  for  rent  in  arrear,  although  they  are  her  wpa* 
tate  propertyt  Murpkif  v.  Borland,  92  Pa.  8t.  90;  citing  the  principal  cam. 


HOTZ'S    ESTATB. 

[BS  FMKVmVAMlL  BTATI,  422.] 
ItetATOB  KATf  BT  PBOPXB  WoBDS  OV  LDfXKATIOir,  RUTBIOT   BSJOVMIR 

OF  BsQUiBT  to  the  period  daring  which  hie  legatee  ahaU  remain  vauaw 
ried. 
BiQUiBT  ov  IimBXST  ov  Certaut  Fvvd,  to  bb  Pah)  to  Lbgatbi  daring 
aU  the  term  that  she  shaU  continne  the  widow  of  the  testatpr's  son,  widi 
a  disposition  of  the  fund  to  others  at  the  tennination  of  the  beqnest  by 
her  marriage^  is  not  a  beqnest  ifi  terrorem,  and  is  valid. 

Appeal  from  the  orphans'  court  of  Philadelphia.  The  appeal 
was  taken  by  Charlotte  B.  Hervey,  late  Charlotte  B.  Hotz,  from 
the  decree  dismisBing  her  petition  for  a  decree  directing  the 
executors  of  the  last  will  of  Peter  Hotz  to  pay  over  to  her  an 
annuity  left  to  her  under  said  will.  The  respondents  answered, 
alleging  that  in  consequence  of  the  marriage  of  the  petitioner, 
she  was  no  longer  entitled  to  the  interest  claimed  by  her.  The 
other  facts  necessary  to  an  understanding  of  the  case  are  stated 
in  the  opinion  delivered  in  the  orphans'  court  by  Thompson, 
P.J. 

On  hearing  the  case,  the  orphans'  courts  Thompeon,  P.  J^ 
delivered  the  following  opinion: 
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**  The  distinction  between  a  bequest  to  which  a  condition  is 
appended  in  restraint  of  marrii^e  and  a  lindtation  of  an  an- 
nuity or  beqnesty  to  continue  as  long  as  a  woman  remains 
unmarried,  has  been  fully  recognized  by  our  decisions. 

*'  The  condition  annexed  to  such  a  bequest,  by  which  it  is 
to  be  defeated  upon  marriage,  is  void  as  against  public  policy: 
Mellvaine  v.  Oeihenj  8  Whart  575;  Commtrnwealih  v.  Stauffer^ 
10  Pa.  St.  854  [51  Am.  Dec.  489] ;  but  by  proper  words  of  limi- 
tation, a  testator  may  restrict  the  time  for  the  enjoyment  of  his 
bequest  to  the  period  during  which  the  party  receiving  it  shall 
remain  unmarried:  Hoopes  v.  DundoBj  Id.  75;  Bennett  y.  Rob' 
insonj  10  Watts,  351. 

*'  The  difference  between  a  condition  in  restraint  of  marriage 
and  a  limitation  designating  marriage  as  the  extent  of  the  be- 
quest is  a  narrow  one,  and  in  some  cases  the  difficulty  is  to 
ascertain  to  which  class  a  bequest  belongs.  A  limitation  over 
in  case  of  the  breach  of  such  a  condition  has  sometimes  been 
held  to  make  the  condition  available. 

'*  The  case  before  us  is  not  embarrassed  with  any  such  diffi- 
culty. The  testator,  from  and  immediately  after  the  decease 
of  Ids  wife,  gives  to  his  executors  the  sum  of  five  thousand 
dollars,  in  trust,  to  place  the  same  at  interest,  and  directs  the 
payment  of  the  interest  in  the  following  terms: 

''  ^  And  pay  the  interest  and  income  when  and  as  the  same 
shall  be  received,  unto  my  daughter-in-law,  Mary  E.  Hotz, 
wife  of  my  son  Peter,  if  she  shall  be  living  and  the  wife  and 
widow  of  my  said  son,  for  her  sole  or  separate  use,  upon  her 
own  receipt,  and  for  and  during  all  the  term  she  shall  continue 
the  wife  or  widow  of  my  said  son.' 

'**  There  is  no  doubt,'  says  Eindersley,  V.  C,  in  Hayd  v. 
Uoydj  10  Eng.  lu  &  Eq.  143, '  that  a  testator  may  give  an  an- 
nuity either  to  his  wife  or  a  stranger,  to  continue  so  long  as 
she  remains  single  and  unmarried.' 

*'  In  this  bequest,  no  prior  estate  or  interest  is  given  to  Mrs. 
Hotz  for  life,  or  for  any  other  period  to  which  a  condition  is 
appended.  The  interest  of  the  fond  is  directed,  in  the  first  . 
instance,  to  be  paid  to  her  for  and  during  all  the  term  she 
shall  continue  the  widow  of  testator's  son.  No  estate  is  to  be 
defeated  by  her  marriage,  for  none  is  given.  The  period  of  her 
marriage  is  fixed  as  the  limit  at  which  the  payment  of  the  in«> 
terest  is  to  cease  as  to  her,  and  then  the  same  is  given  over  to 
another  beneficiary. 

''The  direction  to  pay  ^to  her  sole  and  separate  use'  does 
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not,  in  this  oaaoi  indicate  any  other  intention.  In  Mellivam 
y.  Oeihen^  8  Wheat.  575,  snch  a  direction  was  referred  to  aa 
raising  a  doubt  as  to  intention;  but  in  this  case,  the  direction 
is  inapplicable  to  the  beqnest  of  Mrs.  Hotz,  then  the  wife  of 
testator's  son,  inasmuch  as  the  payment  was  to  be  made  to  her 
during  her  husband's  life,  if  he  survived  tiie  testator,  and  was 
designed  to  be  made  to  her  alone.  The  legacy  was  to  her,  if  a 
wife  at  testator's  death,  for  her  sole  and  separate  use,  and  to 
continue  during  the  period  she  should  be  the  wife  or  the  widow 
of  the  son.  The  purpose  of  this  direction  is  manifest,  and  no 
doubt  is  raised  by  it  as  to  the  intention  of  the  testator  to  limit 
the  bequest  to  the  widowhood  of  the  legatee. 

"  No  other  expressions  in  the  will  indicate  any  other  inten- 
tion. In  case  of  the  marriage  of  the  annuitant,  the  testator 
directs  that  the  interest  and  income  of  the  trust  fund  shall  be 
paid  to  her  daughter,  if  tiien  living,  for  and  during  the  term  of 
her  life;  and  further,  in  case  of  the  termination  of  the  interests 
bequeathed  as  to  the  sum  so  held  in  trust,  the  said  sum  is 
expressly  included  in  the  residue  of  the  estate,  and  bequeathed 
to  the  three  daughters  of  the  testator. 

"  It  appears,  therefore,  that  the  bequest  was  a  restricted  one, 
with  a  limitation  over  for  life  to  another,  at  its  terminaticm  by 
marriage;  and  a  further  disposition  of  it,  if,  by  the  decease  of 
the  second  cestvi  que  truBtj  the  fund  should  come  into  the  resi- 
due of  the  estate.  Under  no  fedr  construction  can  this  be  con- 
sidered a  bequest  upon  a  condition  in  terrarem. 

"  The  decease  of  the  daughter,  to  whom  the  annuity  was 
limited  for  life,  before  the  marriage  of  her  mother  took  place, 
did  not  affect  or  enlarge  the  interest  of  the  widow,  and  the 
fund  goes  over  under  the  terms  of  the  will,  which  dispose  of  it 
as  part  of  the  residue  of  the  estate. 

"  The  prayer  of  the  petitioner  must  be  refused,  and  the  peti- 
tion dismissed." 

The  petitioner  appealed  firom  the  decree  of  the  orphans^ 
court 

A.  V.  ParwmSj  for  the  appellant. 

Eli  K.  Pricey  for  the  appellees* 

By  Court,  Thompson,  J.  All  the  requirements  of  this  case 
are  so  fully  met  and  covered  by  the  opinion  of  the  learned 
president  of  the  orphans'  court,  that  we  are  saved  the  labor  of 
any  additional  investigation  of  the  points  raised,  and  affirm 
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the  decree  for  the  reasons  therein  given;  citing  only,  in  addi- 
tion to  the  authorities  he  has  cited,  the  case  of  Cannell  v.  Lav* 
eU,  35  Pa.  St.  100.  It  fiilly  sustains  the  doctrine  announced 
in  this  case. 

Decree  aflirmed  at  the  costs  of  the  appellees. 


Bmqumt  to  Luatxb  WBiui  Hs  OB  She  EncAnvs  Unmabbixd.— The 
genfloral  snbject  of  deviaes  and  conditioiia  in  restraint  of  marriage  is  treated 
at  length  in  the  note  to  Coppage  v.  Alexander's  HehrB^  8S  Am.  Deo.  156-161. 
A  daviae  to  a  person,  as  long  as  he  or  she  shall  remain  nnmarried,  is  a  devise 
upon  a  limitati0ii,  and  not  npon  a  condition.  "An  estate  npon  limitatioQ  is 
one  which  is  made  to  detennine  absdlntely  npon  the  happening  of  some  fntaxe 
events  as  an  estate  to  A,  so  long  as  she  remains  a  widow.  The  technical 
words  generally  need  to  create  a  limitation  are  conjunctions  relating  to  time, 
OTteh  as  Muring/  'while,'  'so  long  as,'  'until,'  etc:"  Tiedeman  on  Real 
Property,  see.  281.  Where  words  cirenmscribe  the  oontinnanoe  of  the  estate^ 
and  mazk  the  period  which  is  to  determine  it,  they  are  words  of  limitation; 
when  they  render  the  estate  liable  to  be  defeated,  in  case  the  event  expressed 
•honld  arise  before  the  determination  of  the  estate,  they  are  words  of  condi- 
tion: 2  Washbom  on  Real  Property,  4th  ed.,  26,  see.  1^.  A  devise  npon  a 
limitation  is  not  r^;arded  as  a  devise  in  restraint  of  marriage,  and  is  not» 
therefore,  invalid*  And  the  estate  thus  given  is  determined  upon  the  mar- 
riage of  the  devisee:  Royal  v.  Snuih,  28  Ga.  262;  Sumsey  v.  Durham^  5  Ind. 
71 ;  Hamum  v.  Browne  68  Id.  207;  Brmm  v.  Harmon,  73  Id.  412;  TaU  v.  Afo 
Lam,  74  Id.  493;  (yHarvmoY.  WhUtiey, 85  Id.  140;  Hibbiii  v.  Jack,  97  Id.  670; 
Vanoe  v.  CampbOtM  Hek%  I  Dana,  229;  HammeU  v.  HammeO,  43  Md.  307; 
/Vn^fe  V.  DwiiU^,  14  Smed.  &  M.  16;  Dumey  v.  Scboeffler,  24  Mo.  170;  S.  C, 
60  Am.  Deo.  422;  Bateman  v.  Batemanf  24  N.  J.  Eq.  70;  Chopin  v.  Marvin^ 
12  Wend.  638;  Bedanan  v.  Hudson,  20  Id.  63;  Rodgen  v.  Rodgera,  7  Watts, 
15;  BemuU  v.  RMnmm,  10  Id.  348;  Hawkku  v.  Skeggs,  10  Hnmph.  31;  LUUe 
T.  BirdweO,  21  Tez.  597;  S.  C,  73  Am.  Dea  242.  On  this  sabject,  Jarmaa 
in  his  work  on  wiUs  says:  "Bat  a  beqnest  during  celibacy  is  good;  for  the 
pmrpoee  of  intermediate  maintenance  will  not  be  interpreted  maliciously  to  a 
diaige  of  restraining  marriage.  This  is  not  a  snbtilety  of  onr  law  only.  The 
civil  law  made  the  same  distinction,  and  no  gift  over  is  required  to  make  the 
■eatiietion  in  this  form  effectual: "  2  Jarman  on  Wills,  5th  ed.,  45. 

In  BameU  v.  Robkuon,  10  Watts,  350,  Gibson,  G.  J.,  in  considering  a  derise 
in  these  words,  "I  allow  my  wife  one  third  of  the  profits  arising  off  all  my 
tesl  estate  only  so  long  as  she  remains  my  widow,"  said:  "Now,  this  is  not 
a  devise  npon  condition,  but  a  plain  and  distinct  conditional  limitation  which 
was  spent  by  the  contingency  of  her  marriage,  even  without  entry  by  the 
beir  or  a  devise  over." 

In  Hcarmon  v.  Brown,  58  Ind.  207,  the  property  was  devised  to  the  widow 
"during,  her  widowhood  only/'  and  was  to  be  possessed  and  enjoyed  by  her 
only  "  during  her  widowhood. "  And  it  was  farther  provided  in  the  will  that 
when  she  ceased  to  be  the  testator's  widow,  and  his  youngest  children  cam* 
el  age,  the  property  was  to  be  divided  equally  among  all  the  testator's  heirs. 
And  Wotden,  J.,  delivering  the  opinion  of  the  court  in  that  case,  said:  "  The 
words  employed  by  the  testator,  however,  in  defining  the  quantity  of  estate 
to  be  taken  by  the  widow,  are  words  of  limitation,  and  not  of  condition.  The 
was  limited  to  her  during  her  widowhood.    Ko  greater  estate  was  de* 
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▼iied  to  her.  ^le  estate  thns  devised  to  her  was  not  attempted  by  the  wiU 
to  be  cat  down  by  any  conditioQ  whaterer.  Doabtlees,  if  the  testator  had 
devised  to  his  widow  an  estate  for  life  or  in  fee  dependent  upon  the  conditiop 
that  she  shoold  not  marry,  the  devise  would  have  been  good  and  the  ooadi- 
tion  void;  but  sQch  is  not  the  case  here.  Here,  as  has  been  already  said,  the 
estate  was  limited  to  her  daring  her  widowhood.  A  man  may  deviie  prop- 
erty to  lus  widow  daring  her  widowhood.  He  is  not  obliged  to  devise  to  her 
a  larger  estate,  as  for  life  or  in  f ee^  in  order  to  accomplish  that  paipossu  Bot 
if  he  desires  to  devise  a  larger  estate^  as  for  life  or  in  f ee^  and  so  ezpraaei 
himself  in  his  will,  bat  makes  it  dependent  npon  the  condition  that  ahs 
should  not  marry,  the  condition  wQl  be  regarded  as  In  ienwem,  and  void. 
Such  a  condition  wiU  not  cat  down  an  estate  to  a  period  leas  then  that  to 
whidi  it  is  limited." 

And  in  the  case  of  JERUftt  v.  Jad:,  97  Ind.  570,  where  the  testator  defiaed 
landa  to  his  wife  with  this  limitation,  ''So  long  as  she  shall  remain  my 
widow,"  Niblack,  J.,  delivering  the  opinion  of  the  coort^  said:  ''Oar  coocia- 
sion,  therefore,  necessarily  is,  that  the  words  used  in  tiie  devise  before  as  m 
this  case  were  words  of  iWtaition  merely,  and  not  of  condition  in  restnmt 
of  marriage." 

As  a  general  rule,  a  devise  upon  a  condition  in  general  restraint  of  mar- 
riage is  contrary  to  public  policy,  and  therefore  void:  2  Pomeroy's  Eq.  Jar., 
sec  923.  But  a  condition  in  restraint  of  the  second  marriage,  whether  of  a 
man  or  woman,  is  not  void:  Allen  v.  Jadtson,  L.  R.  1  Ch.  Div.  399;  Bomdk  t. 
Blades,  59  Md.  231;  S.  C,  43  Am.  Rep.  548;  Dumey  v.  Schoeffler,  24  Mo.  422; 
S.  C,  69  Am.  Dec  422.  But  see  Coon  v.  Bean,  69  Ind.  474;  StiUodl  t. 
Knapper,  Id.  558;  S.  C,  35  Am.  Rep.  240;  Paratma  v.  Window,  6  Mass.  178; 
8.  C,  4  Am.  Dec  107.  In  the  case  of  AUen  v.  Jaetun,  mtpra,  Jamea,  L.  J., 
aaid:  "It  has  been  most  distinctly  settled  that  with  regard  to  theseoood 
marriage  of  a  woman,  that  law  does  not  apply;  that  whether  the  gift  be  a  gift 
to  a  widow  by  a  husband,  or  a  gift  to  the  widow  by  some  other  person,  the 
law  does  not  apply  to  that  case,  and  that  such  a  condition  is  perfectly 
valid." 

And  Baggalay,  J.  A.,  in  the  same  case  said  on  this  subject:  "Now,  tht 
present  state  of  the  law  as  regards  conditions  in  restraint  of  the  second  mar^ 
riage  of  a  woman  is  this,  that  they  ore  exceptions  from  the  general  rule  that 
conditions  in  restraiat  of  marriage  are  void,  and  the  enunciation  of  that  law 
has  been  gradual.  In  the  first  instance,  it  was  confined  to  tlie  case  of  the  te»- 
tator  being  the  husband  of  the  widow.  In  the  next  place,  it  was  extended 
to  the  case  of  a  son  making  the  will  in  favor  of  liis  mother.  Then  it  wu 
held  to  be  a  general  exception  by  whomsoever  the  bequest  may  have  boea 
made." 


York  County  Bane  v.  Carter. 

Itt  PsmrsTLvaMiA  Stati,  418.] 
InoiLVSHT  DonoB  mat  P&xnR  Osm  Crxditor  to  Anothkr  bt  JuDGmcrr 
or  deed,  in  any  mode  except  by  an  assignment  in  trust,  if  his  motive  be 
to  pay  the  preferred  debt,  although  the  creditors  not  preferred  may  be 
thereby  delayed  or  wholly  prevented  from  obtaining  paymenti 

fBIBBXBOB   THAT    SaJJI  WAS   iMTDrSBD    TO    DbLAT    OB    DuBAVD    UkTU* 

IBBBXD  CBBDiTOBa  of  the  vendor  cannot  be  drawn  from  the  mwe  laol 
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thai  tQcli  Mle  naceMMily  gave  a  prof erenoe  to  the  eraditon  whoae  debta 
were  pcoiided  for  by  it^  to  the  ezclnaian  of  creditors  not  so  provided 
for,  where  the  price  agreed  to  be  paid  waa  the  fall  Talae  of  the  property 
at  the  tune,  and  the  pnrohaae'  money  waa  intended  by  both  seller  and 
buyer  to  be  applied  to  the  payment  of  particular  debta  of  the  seller. 

Halm  without  Bjbssxvatiov,  vob  Full  Pbigb,  ior  Pubposb  of  Patiko 
Ckbtain  l>ms  of  the  vendor,  and  with  that  intent,  is  a  lawful  and 
honeet  transaction.  And  a  jury  is  not  at  liberty  to  dednoe  fraad  from 
that  which  the  law  pronoxmces  honest. 

CcnrvxTANOia  on  theib  Facb  Ixfobtino  Sal^  and  not  Cbxation  of 
TBUsr  for  the  benefit  of  creditors,  may  be  shown  by  parol  evidence  to 
have  been  intended  to  create  a  tmst  for  creditors,  bat  whether  or  not 
they  were  so  intended,  is  a  question  for  the  jury,  and  not  for  the  court. 

DKSLABATION8    OF  VXNIX>B  WHILS    POBSISSION  OF  F^PBBTT  TrANSFXBBSD 

WAB  BUNQ  BxLZVXRKD  are  admissible  in  evidence  as  part  of  the  r»pe«te. 
Kfu*BBC«  tsat  VnrDn  Assuxed  to  Pat  Dxbtb  of  Vbnix>b  is  Asaaaai- 
BLB  to  rebut  an  allegation  of  fraud  in  the  sale;  and  so  also  is  evidence 
that  before  the  date  of  the  sale  the  vendee  had  bonowed  money  to  loan 
it  to  the  vendora. 

]!l:(ROB  to  the  common  pleas  of  Schuylkill  county.  The 
York  County  Bank  had  obtained  a  judgment  against  John 
Carter,  surviving  partner  of  the  firm  of  J.  &  R.  Carter.  A 
/./a.  issued  thereon,  under  which  the  sheriff  levied  upon  cer- 
tain personal  property,  as  the  property  of  said  firm.  This 
property  was  claimed  by  William  T.  Carter,  whereupon  an 
issue  was  directed  to  try  the  title  to  the  property.  The 
fourth  point  of  the  plaintiffs  in  error,  which  is  referred  to  in 
the  opinion,  is  as  follows:  "If  the  jury  believe  the  evidence  of 
Edwin  Booth,  F.  N.  Buck,  and  other  witnesses  in  the  cause, 
that  Richard  Carter  and  William  T.  Carter  stated  that  the  ob- 
ject of  these  assignments  was  to  pay  certain  particular  credi- 
tors, and  the  design  and  intention  of  the  transfer  of  their 
property  was  to  prevent,  hinder,  or  delay  another  class  of 
creditors,  then  the  assignments  were  void,  and  William  T. 
Carter  has  shown  no  title  to  the  property  in  controversy,  and 
the  verdict  should  be  in  favor  of  the  defendants."  In  answer 
to  this  point,  the  court  instructed  the  jury  as  follows:  "If 
they  believed  from  the  evidence  in  the  case  that  the  design 
and  intention  of  the  transfer  of  the  property  by  J.  &  R.  Car- 
ter was  to  prevent,  hinder,  or  delay  any  of  their  creditors,  and 
William  T.  Carter  knew  of  such  design  and  intention,  and  par- 
ticipated in  it,  the  transfer  would  be  void  as  to  the  creditors 
intended  to  be  hindered  and  delayed  in  the  collection  of  their 
debts,  the  jury  should  find  for  the  defendant"  There  was  a 
judgment  for  tiie  plaintiff  below.  The  other  facts  appear  from 
the  opinion. 
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James  H.  Campbell^  Anson  V.  Panont^  and  Edward  Owen 
Parry ^  for  the  plaintiff  in  error. 

jB.  M.  Palmer^  J.  Byanj  and  F.  W.  and  J.  Hughes^  fixr  the  de- 
fendant in  error. 

By  Court,  Stbono,  J.  In  the  conrt  below,  the  bill  of  sale 
and  the  conveyances  from  J.  &  R.  Carter  to  William  T. 
Carter  were  assailed,  on  the  ground  of  alleged  fraud  in  fact, 
and  here  was  the  main  battle-ground  in  the  case.  The  defend- 
ants contended  that  they  were  made  to  delay,  hinder,  or  de- 
fraud particular  creditors,  and  were  consequently  void  as 
against  those  creditors. 

The  several  transfers  of  property  had  been  made  ostensibly 
to  provide  for  the  payment  of  certain  creditors  of  J.  &  R. 
Carter.  It  was  alleged  that  William  T.  Carter,  the  transferee, 
was  a  creditor  to  a  considerable  amount,  and  that  the  consid- 
eration for  the  conveyances  to  him  was  the  satisfaction  of  the 
claim  which  he  held  against  the  grantors,  and  his  assumption 
to  pay  the  balance  of  the  purchase-money  in  discharge  of  the 
debts  due  certain  other  specified  creditors.  It  was  distinctly 
submitted  to  the  jury  to  find  whether  the  transaction  was  bona 
fide;  whether  the  intention  of  the  parties  was  honest;  whether 
the  sale  was  for  a  fair  price;  whether  William  T.  Carter  was 
in  truth  a  creditor  to  the  extent  claimed  by  him;  and  whether 
the  bills  of  sale  and  conveyances  were  made  with  the  hcmest 
intent  to  pay  the  debts  of  J.  &  R.  Carter,  or  with  a  design  to 
hinder,  delay,  or  defraud  those  creditors  to  whom  the  purchase- 
money  was  not  stipulated  to  be  paid. 

If  we  may  judge  from  the  points  presented  in  the  court  be- 
low and  from  their  argument  here,  the  prevailing  idea  of  the 
plaintiffs  in  error  seems  to  have  been  that  the  conveyances  to 
William  T.  Carter  were  void  under  the  statute  of  13  Elizabeth, 
because  their  effect  was  to  postpone  the  creditors  of  J.  &  R. 
Carter  not  preferred,  to  those  creditors  to  whom  the  purchase- 
money  was  stipulated  to  be  paid.  There  is,  however,  a  dis- 
tinction to  be  observed  between  the  effect  of  a  conveyance  by 
a  debtor  in  failing  circumstances,  made  to  pay  one  or  more  of 
his  debts,  and  that  intent  to  hinder  and  delay  his  other  credi- 
tors, against  which  the  statute  of  13  ElizabeUi  is  aimed.  An 
insolvent  debtor  may  prefer  one  creditor  to  another,  either  by 
judgment  or  deed,  in  any  mode  except  by  an  assignment  in 
trust  The  effect  of  such  preference  may  be  to  delay  a  creditor 
not  preferred — ^in  fact,  to  prevent  his  obtaining  payment  at  all; 
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but  if  the  motive,  the  honest  intent^  was  to  pay  the  preferred 
'debt,  the  transaction  is  not  invalidated  by  the  statate.  The 
fitatnte  of  13  Elizabeth  is  aimed  only  at  intended  fraud.  But 
the  payment  of  a  debt  to  one  creditor  is  no  fraud  upon  another 
creditor,  no  legal  injury  to  him.  It  was  remarked  incidentally 
by  Chief  Justice  Gibson,  in  Oana  v.  Ren$haWy  2  Pa.  St.  36  [44 
Am.  Dec.  152],  that  ^^though  an  insolvent  debtor  may  give 
•such  preferences  to  particular  creditors  as  he  may  see  proper, 
yet  if  the  motive  be  not  payment  of  his  debts,  but,  in  the  lan- 
guage of  the  statute,  to  'delay,  hinder,  or  defraud'  particular 
creditors,  the  conveyance,  though  made  on  valuable  considera- 
tion, is  not  bonafidey  and  therefore  not  saved  by  the  proviso." 
This,  however,  does  not  militate  at  all  against  the  well-settied 
doctrine  that  a  debtor  may  prefer  one  creditor  to  another  in- 
tentionally, and  if  his  honest  purpose  be .  to  pay  a  debt,  tiie 
preference  is  not  fraudulent,  either  in  law  or  in  fact.  Other 
creditors  may  be  delayed  and  hindered,  but  ''not  in  a  fraudu- 
lent manner,"  as  was  said  by  Tilghman,  C.  J.,  in  WUt  v.  Frank- 
lift,  1  Binn.  514  [2  Am.  Dec.  474].  Whetiier  the  conveyances 
to  William  T.  Carter  were  in  truth  made  for  the  payment  of 
debts,  or  whether  there  was  a  fraudulent  intention  to  hinderi 
delay,  or  defraud  other  creditors  of  J.  &  R.  Carter,  was,  as  we 
have  said,  fairly  and  distinctiy  submitted  to  the  jury. 

We  have  made  these  remarks  as  introductory  to  a  consid- 
eration of  the  specific  assignments  of  error,  because  they  bear 
more  or  less  directiy  upon  them  all. 

The  plaintiffs  in  error  complain  that  the  court  affirmed  the 
eecond  prcqpoeition  of  the  plaintiff  below,  which  was,  "  that  if 
the  jury  believe  that  the  price  agreed  to  be  paid  by  William 
T.  Carter  was  the  full  value  of  the  property  at  the  time,  and 
the  purchase-money  was  intended  by  both  seller  and  buyer  to 
be  applied  to  the  payment  of  particular  debts  of  J.  &  R.  Car- 
ter, there  can  be  no  inference  that  such  sale  was  intended  to 
delay  or  defraud  creditors  whose  debts  were  not  provided  for 
by  the  sale,  although 'such  sale  necessarily  resulted  in  giving 
the  creditors  whose  debts  were  thus  provided  for  a  preference, 
to  the  exclusion  of  creditors  not  so  provided  for.'' 

If  the  remarks  which  we  have  already  made  are  correct, 
there  was  no  error  in  affirming  this  proposition.  The  "  infer- 
ence "  spoken  of  is  one  to  be  drawn  from  the  supposed  tactm 
enumerated  in  the  pomt,  and  the  jury  had  no  right  to  infer 
fraud  from  those  fitcts  alone.    We  have  already  shown  that  a 

tale  by  a  debtor,  at  a  ftdl  price,  intended  by  both  buyer  and 
▲m.  hm.  vok  Lxxx- 
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seller  for  fhe  payment  of  particular  debts  of  the  Tendor,  is  a 
lawful  sale,  and  none  the  less  bo  because  other  creditors  maj 
be  prevented  or  hindered  by  it  trom  obtaining  payment  Such 
is  the  doctrine  of  UKler  y.  Mavlfair^  28  Pa.  St.  481;  and  such 
is  everywhere  the  doctrine  of  the  common  law,  except  where  a 
bankrupt  law  exists.  There  is  no  warrant  for  the  assertion 
that  tiie  court  took  away  from  the  jury  tiie  rij^t  to  find 
whether  the  sale  was  made  with  an  intent  to  hinder,  delay,  or 
defraud  any  creditors.  On  the  contrary,  if  there  is  any  one 
thing  prominent  in  the  whole  charge,  it  is  the  submis8i<m  to 
the  jury  to  find  from  the  whole  evidence  whether  there  was 
such  an  intent.  Thus,  in  addition  to  very  much  in  the  gen- 
eral charge,  the  court  said,  in  answer  to  the  first  and  second 
points  of  the  plaintiffs  in  error,  tiiat  if  the  bills  of  sale  and  con- 
veyances by  J.  &  R.  Carter  to  William  T.  Carter  were  made  to 
delay,  hinder,  or  defraud  particular  creditors,  though  made 
for  a  valuable  consideration,  they  are  not  bona  fide^  but  void. 
And  again,  that  even  if  the  jury  should  find  from  the  evidence 
that  William  T.  Carter  agreed  to  assume  the  payment  of  cer- 
tain debts  of  J.  &  R.  Carter  as  the  consideration  of  the  assign- 
ment of  their  property,  but  that  the  design  was  to  delay  or 
hinder  other  creditors  from  the  collection  of  their  debts,  which 
were  not  assumed  by  him,  the  transaction  is  void.  And  once 
more:  ^'If,  after  a  fair  and  careful  consideratbn  of  the  proof 
given  by  both  parties  to  this  issue,  you  come  to  the  decision 
that  it  was  the  intention  of  the  parties  to  the  bills  of  sale  to 
hinder,  delay,  or  defeat  the  creditors  not  preferred,  you  will 
render  your  verdict  for  the  defendants."  Much  more  of  a 
similar  character  might  be  added,  but  this  is  enough  to  vindi- 
cate the  court  against  the  allegation  that  they  restrained  the 
jury  from  drawing  any  just  inference  of  fraud  from  any  of  the 
facts  in  evidence.  A  sfde  for  a  full  price,  with  no  reservation^ 
for  the  purpose  of  paying  certain  debts,  and  with  that  intent^ 
is  a  lawfrQ  and  honest  transaction.  Whether  it  was  such  a 
sale  was  left  to  the  jury.  If  it  was,  then  no  unfavorable  in- 
ferences were  to  be  drawn  from  it.  A  jury  is  not  at  liberty  to 
deduce  fraud  from  that  which  the  law  pronounces  honest. 

The  next  error  assigned  to  the  charge  is,  that  the  court 
affirmed  the  plaintiff's  third  point  That  point  was,  '^that 
if  J.  &  R.  Carter  believed  the  demands  of  the  creditors  of  Car- 
ter, McCauley,  &  Co.  had  less  equity  than  those  of  their 
other  creditors,  on  account  of  their  nature  and  origin,  and  thai 
they  should  be  postponed  until  the  others  were  paid,  they  had 
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a  right  to  prefer  the  otherB,  and  in  doing  so  they  did  no  more 
than  any  honest  man  under  such  circumstances  ought  to  have 
done." 

The  answer  of  the  coort  is  justified  by  what  was  said  in 
UUer  y.  Mavlfair^  23  Pa.  St.  481.  It  was  nothing  more  than 
an  affirmance  of  the  right  of  a  debtor  to  prefer  one  creditor  to 
another,  though  the  effect  of  the  preference  be  to  postpone  th» 
oae  not  preferred. 

The  same  remarks  are  applicable  to  the  exception  taken  to 
what  was  said  by  the  court  in  answer  to  the  plaintiff's  fourth 
point.  It  is  not  to  be  doubted  that  a  debtor  may  lawfully  sell 
his  property  in  consideration  tiiat  the  purchase-money  be  paid 
to  some  of  his  creditors  to  the  exclusion  or  postponement  of 
others,  if  it  be  done  without  any  fraudulent  design — ^that  is^ 
without  any  other  intention  than  to  prefer  one  to  the  other. 
He  may  not,  indeed,  sell  to  one  creditor  in  payment  of  hiB 
claim  and  take  securities  for  the  residue  of  the  consideration^ 
payable  at  a  distant  day,  though  he  designs  them  to  pay  other 
creditors,  for  that  is  not  a  present  application  of  his  proper^ 
to  the  payment  of  debts,  and  that  is  all  which  was  decided  in 
BurlkaH  v.  Kepner,  6  Pa.  St.  478. 

All  the  points  proposed  by  the  plaintiffs  in  error  to  the  court 
below  were  affirmed  without  qualification,  except  the  third 
and  fourth.  It  is  now  assigned  for  error  that  the  court  refused 
to  affirm  the  third.  We  quote  that  point  at  length.  It  was^ 
''that  it  being  an  undisputed  {set  in  the  cause  that  John  and 
Bichard  Carter  were  indebted  more  than  one  hundred  and 
thirty  thousand  dollars  on  the  first  of  October,  1857,  the  date 
of  the  transfer  of  their  property  to  William  T.  Carter,  and 
there  being  no  evidence  that  he  paid  any  money  at  the  time  of 
the  transfer,  but  only  assumed  to  pay  certain  debts  particularly 
mentioned,  many  of  which  were  liens  on  the  real  estate  con« 
yeyed  on  that  day,  and  it  being  proved  that  there  were  other 
debts  to  a  large  amount  not  assumed  by  him,  those  bills  of 
tale,  and  the  transfer  and  conveyances  in  evidence,  gave  him 
no  title  to  the  property  which  is  now  the  subject  of  contro- 
versy, and  are  void  as  against  the  defendants  in  this  suit. 

Here  we  have  the  court  asked  to  rule,  as  a  matter  of  law, 
that  the  conveyances  were  void,  and  that  without  any  regard 
to  the  question  whether  they  were  intended  to  hinder  or  delay 
creditors.  The  request  is  but  a  reassertion  of  the  principle 
which  we  have  shown  to  be  not  well  founded — ^that  a  debtor,  in 
failing  circnmstancesy  may  not  sell  his  property  for  a  foil 
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price,  and  direct  all  the  consideration  for  the  sale  to  be  paid 
in  discharge  of  a  portion  of  his  debts;  in  other  words,  may  not 
prefer  one  creditor  to  another.  The  court  had  no  right  to  take 
the  case  from  the  jury,  as  requested,  for  there  was  nothing  in 
the  transfers  themselves,  nor  in  them  coupled  with  the  &cts 
that  J.  &  R.  Carter  were  largely  indebted,  and  that  the  sale 
was  made  to  secure  the  payment  of  certain  debts  rather  than 
others,  that  made  the  transaction  a  legal  firaud. 

There  is  another  view  of  this  point  which  has  been  presented 
in  the  argument  here,  that  seems  not  to  have  been  urged  in 
the  court  below.  That  court  was  not  asked  to  instruct  the 
jury  respecting  it,  and  if  it  was  alluded  to  at  all,  it  was  only 
darkly  shadowed  forth.  It  is  that  the  transaction  of  October  1, 
1857,  between  J.  &  R.  Carter  and  William  T.  Carter,  amounted 
to  an  assignment  in  trust  for  certain  preferred  creditors,  and 
as  the  statutory  requirements  to  protect  assigned  property 
against  execution  creditors,  to  wit,  recording  had  not  been 
complied  with,  the  court  should,  for  that  reason,  have  declared 
the  transfers  void.  The  difficulty  in  the  way  of  this  view  is, 
that  the  bills  of  sale  and  conveyances  on  their  face  import  a 
sale,  and  not  the  creation  of  a  trust  for  the  benefit  of  crediton. 
If  the  transaction  was  in  fact  an  assignment,  and  not  a  sale,  it 
required  to  establish  it  as  such  other  evidence  than  what  was 
famished  by  the  papers.  Doubtless,  the  conveyances  might 
have  been  shown  by  parol  evidence  to  have  been  intended  to 
create  a  trust  for  creditors.  Whether  it  was  so  shown  was  a 
question  for  the  jury,  and  not  for  the  court.  But  had  the 
court  affirmed  the  third  point  of  the  plaintiffs  in  error,  they 
would  have  passed  conclusively,  not  only  upon  the  credibility 
of  witnesses,  but  upon  the  amount  and  meaning  of  the  parol 
evidence.  We  think,  moreover,  that  this  aspect  of  the  case  is 
not  fairly  presented  by  the  point.  The  attention  of  the  court 
was  called  to  the  validity  of  a  transfer  in  consideration  of  an 
assumption  to  pay  certain  debts,  while  there  were  other  debts 
not  assumed,  and  we  think  there  was  no  error  in  the  refusal 
to  give  the  instruction  requested. 

The  remaining  exceptions  to  the  charge  are  without  merit 
The  fourth  point  of  the  plaintiffs  in  error  was  substantially 
answered.  That  part  of  it  which  was  not  affirmed  is  not  correct 
as  a  legal  proposition.  Nothing  in  the  declarations  of  Bichaid 
Carter  or  William  T.  Carter,  as  proved  by  Booth  and  Back, 
conclusively  establish  that  the  conveyances  were  void,  or 
authorized  the  court  to  pronounce  them  void. 
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Little  need  be  said  of  the  exception  taken  to  the  admission 
of  evidence.  The  declarations  of  John  and  William  T.  Car- 
ter, made  while  possession  was  being  delivered  of  the  trans- 
ferred proi>ertyi  were  a  part  of  the  res  gestXy  and  clearly  admicH 
Bible  as  sucIl 

So  was  the  paper  by  which  W.  T.  Carter  assumed  to  pay  the 
debts  admissible.  It  was  in  direct  rebuttal  of  the  allegation 
of  firand.  Whether  it  had  been  delivered  or  not  was  for  the 
jury.  It  bore  even  date  with  the  bills  of  sale  and  the  convey- 
ances, and  was  attested  by  the  same  witness. 

The  third  bill  of  exceptions  was  to  the  permission  given  to 
the  plaintiff  below  to  prove  that,  prior  to  October  1, 1857,  he 
had  borrowed  money  for  the  purpose  of  reloaning  it  to  J.  A 
R.  Carter.  It  is  objected  that  thus  he  was  allowed  to  give  in 
evidence  his  own  declarations.  This  was,  however,  not  so  to 
the  injury  of  the  plaintiffs  in  error.  The  witness  proved  no 
declarations  of  William  T.  Carter.  His  testimony  was  that 
be  loaned  to  him  six  thousand  dollars,  and  received  for  it  J. 
A  B.  Carter's  paper,  indorsed  by  him.  Clearly,  this  waa 
onobjectionable. 

The  remaining  assignment  of  error  is  not  pressed,  and  can* 
not  be  successfully. 

The  judgment  is  affirmed. 

DnroB  MAT  TaxwEB.  Omb  Cbxditob  ob  Bn  ov  Obbdhobss  See  Bali* 
wbn  T.  Peet^  76  Am.  Bee.  806^  note  819;  Bam  t.  Shato^  72  Id.  SSS^  note  686^ 
wiiare  otber  cmm  are  eolleetecL  And  he  may  do  so  by  inonmbxaaoea  ooa* 
feaaed  or  by  abaolnte  and  direct  ocnveyanoea:  WUmer't  Appeal,  46  Pa.  St. 
482;  Mmen^  Natioiud  Bafiifs  Appeal,  67  Id.  199;  Beams  v.  BnOitl,  Id.  232,  all 
citing  the  principal  caae. 

Salb  ob  Tbahstib  Hadb  ^itb  HorasT  Irtbnt  s  xot  TRAvmnjon^ 
aitfaoogh  ita  tendency  may  be  to  poatpone  other  crediton^  or  to  prevent  them 
from  obtaining  payment  at  all:  Bentu  v.  Bochey,  69  PMl  St.  77,  citing  the  prin- 
cipal caae;  aee  also  Baldwim  v.  Peei,  76  Am.  Dee.  806^  note  818»  where  other 
caaea  are  collected. 

FBAuiyuLBZiT  Xntert  is  QuBsnoH  OF  Fact  iob  Jubt:  See  Baldwin  t. 
Feet,  76  Am.  Dec  806^  note  818^  where  other  caaea  are  ooUeoted. 

Tki  fbdigipai.  oasb  is  DI8CIN0VISBXD  in  Onwer  t.  JUiOer,  66  Fa.  8k  4B8| 
and  followed  in  0Z(^  T.  MagUmghUn,  Id.  496. 
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HUTHICAOHEB    V.    HaBBIS's    AdIONISTBATOBS. 

[88  PsmrsTLTAXlA  9tA.TE,  49LJ 
^8ALI  "  MlANB  GOKT&AOT  BETWEXN  PaBTIBB  TO  PA8S  BiaBXB  OF  FunSR 

■OB  MoNBT  which  the  buyer  pays,  or  promisee  to  pey,  to  tfao  ieQer  ior 
the  thing  bought  and  aoIcL 
9UECHASM  AT  Adkhiibtbatob's  Salb  ov  ''I>bii«l  MACHDrBy"  Which,  Ui« 
KNOWN  TO  PABTiBa,  CoNTAiNBD  MoNBT  and  other  valoablee,  aecreted  then 
by  the  decedent^  passes  to  the  bnyer  the  right  to  the  machine  and  every 
oonstitnent  part  of  it»  bnt  not  to  the  ^TalnaUes,  which»  npoa  disoorery, 
are  held  by  him  as  treasore-troye,  to  the  penonal  Aepreacntstive  of  tfai 
deceased  owner. 

Troveb  to  try  title  to  certain  money  and  valnables  which 
the  defendant  below  had  found  in  a  ^' drill  machine "  which 
he  purchased  at  the  administrator's  sale.  As  soon  as  the  prop- 
erty was  found,  the  defendant  gave  notice  of  his  disGoveiy,  and 
the  result  was  the  amicable  action  in  this  case.  The  other 
UTacts  are  stated  in  the  opinion. 

Mendrich  B,  Wright^  for  the  plaintiff  in  error. 

E.  £.  Dana^  for  the  defendants  in  error. 

By  Court,  Woodward,  J.  The  ground  on  which  we  affirm 
this  judgment  is,  that  there  was  no  sale  of  the  valuables  con- 
tained in  the  block  of  wood,  which  is  called,  in  virtue  of  its 
horizontal  wheel  and  upright  spindle,  ''a  drill  machine.'' 
Sale,  said  Mr.  Justice  Wayne,  in  WUliavMon  v.  Berry j  8  How. 
£44,  is  a  word  of  precise  legal  import,  both  at  law  and  in 
•equity.  It  means  at  all  times  a  contract  between  parties  to 
pass  rights  of  property  for  money  which  the  buyer  pays,  or 
promises  to  pay,  to  the  seller  for  the  thing  bought  and  add. 

That  no  such  contract  was  made  by  these  parties  in  reepeet 
to  the  contents  of  the  drill  machine,  we  deduce  firom  the  agreed 
facts  of  the  case.  The  machine  itself,  and  every  essential  part 
4uid  constituent  element  of  it,  were  well  sold.  The  consideration 
paid,  though  only  fifteen  cents,  was  in  law  a  quid  pro  juo,  and 
lihe  sale,  unaffected  by  fraud  or  misrepresentation,  passed  to 
the  purchaser  an  indefeasible  right  to  the  machine  and  all  the 
<tises  and  purposes  to  which  it  could  be  applied.  But  the  con- 
sents of  the  machine  are  to  be  distinguished  from  its  constitu- 
ent parts.  They  were  unknown  to  the  administrators,  were 
tiot  inventoried,  were  not  exposed  to  auction,  were  not  sold. 
Of  course  they  were  not  bought.  All  that  was  sold  was  iiEurly 
l>ought,  and  may  be  held  by  the  purchasers.  The  title  to  what 
was  not  sold  remains  unchanged.    A  sale  of  a  coat  does  not 
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giT6  title  to  the  pocket-book  which  may  happen  to  be  tem- 
porarily deposited  in  it,  nor  the  sale  of  a  chest  of  drawers  a 
title  to  the  deposits  therein.  In  these  cases,  and  many  others 
that  are  easily  imagined^  the  contents  are  not  essential  to 
the  existence  or  nsefhlness  of  the  thing  contracted  for,  and 
not  being  within  the  contemplation  or  intention  of  the  con- 
tracting parties,  do  not  pass  by  the  sale.  The  contract  of  sale, 
like  all  other  contracts,  is  to  be  controlled  by  the  clearly  ascer- 
tained intention  of  the  parties. 

The  argument  proceeded  very  much  on  the  doctrine  that 
equity  will,  in  certain  cases,  reUeve  against  mistakes  of  fact 
as  well  as  of  law;  but  if  there  was  no  contract  of  sale,  there 
could  be  no  mistake  of  fact  to  vitiate  it,  and  therefore  that 
doctrine  has  no  possible  application.  Mistake  is  sometimes  a 
ground  of  relief  in  equity;  but  a  man  who  puts  up  his  wares 
at  auction,  and  sells  them  to  the  highest  bidder,  has  no  right 
to  relief  on  the  ground  that  he  was  ignorant  of  the  value  of 
that  which  he  sold.  Such  a  mistake  comes  of  his  own  negli- 
gence, for  it  is  his  duty  to  possess  all  necessary  knowledge  of 
the  value  of  that  which  he  brings  to  market,  and  the  rule  is 
general,  that  if  a  party  becomes  remediless  at  law  by  his  own 
negligence,  equity  will  leave  him  to  bear  the  consequences. 

Nor  could  these  administrators,  had  they  sold  the  contents, 
have  pleaded,  in  addition  to  their  ignorance,  their  fiduciary 
character,  and  their  possible  liability  for  a  devastavit,  in  defeat 
of  the  vested  rights  of  the  purchaser;  for  in  respect  to  the  per- 
sonalty of  the  decedent,  they  stood  in  the  dead  man's  shoes, 
and  were  in  factj  as  they  are  commonly  called  in  law,  his  per- 
sonal representatives.  The  law  cast  the  personal  estate  upon 
them  for  purposes  of  administration,  and  a  fair  sale  made  in 
pursuit  of  that  purpose  would  confer  as  perfect  a  title  as  if 
made  by  a  living  owner.  They,  no  more  than  any  other  ven- 
dor, could  set  aside  such  a  sale  to  avert  the  consequences  of 
their  own  negligence. 

But  inasmuch  as  they  did  not,  in  point  of  £Etct,  sell  the  val- 
uables which  are  in  dispute,  these  principles,  and  all  the  argu- 
ments drawn  from  the  law  of  mistake,  are  outside  of  the  case. 

If^  then,  there  was  no  sale  and  purchase  of  the  contents  of 
the  block  or  machine,  how  did  Huthmacher,  when  he  discov- 
ered his  unsuspected  wealth,  hold  it  ?  Evidently  as  treasure- 
trove,  which,  though  commonly  defined  as  gold  or  silver  hidden 
in  the  ground,  may,  in  our  commercial  day,  be  taken  to  include 
ihe  paper  representatives  of  gold  and  silver,  especially  when 
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they  are  found  hidden  with  both  of  these  predons  metals.  And 
it  is  not  necessaiy  that  the  hiding  should  be  in  the  ground,  for 
we  are  told  in  3  Inst.  132,  that  it  is  not  ^'  material,  whether 
it  be  of  ancient  time  hidden  in  the  ground,  or  m  the  roof,  ijr 
walls,  or  other  part  of  a  castle,  house,  building,  rains,  or  other-^ 
wise." 

The  certain  role  of  the  common  law  in  regard  to  treasure-^ 
trove,  as  laid  down  by  Bracton,  lib.  3,  cap.  3,  and  as  quoted  in 
Viner's  Abridgment,  is,  ''that  he  to  whom  the  property  iSy 
shall  have  treasure-toove;  and  if  he  dies  before  it  be  found,  hi» 
executors  shall  have  it,  for  nothing  accrues  to  the  king  unlesa 
when  no  one  knows  who  hid  that  treasure.^'  The  ciTil  law 
gave  it  to  the  finder,  according  to  the  law  of  nature,  and  we 
suppose  it  was  this  principle  of  natural  law  that  was  refianed 
to  in  what  was  said  of  treasure  hid  in  a  field,  in  Matthew's 
Gospel,  xiii.  44. 

But  the  common  law,  which  we  administer,  gave  it  always 
to  the  owner,  if  he  could  be  found;  and  if  he  could  not  be, 
then  to  the  Idng,  as  wrecks,  strays,  and  other  goods  are  given, 
^'whereof  no  person  can  claim  property:"  3  Inst.  132.  Huth- 
macher,  therefore,  held  the  unsold  valuables  for  the  penmial 
representatives  of  the  deceased  owner. 

Several  sporadic  cases,  some  of  which  were  highly  apocry* 
phal,  were  mentioned  in  the  argument  as  afibrding  analogies 
more  or  less  appropriate  to  this  case;  but  it  is  quite  unneoes* 
sary  to  discuss  them,  because,  if  they  touch,  they  do  not 
incumber  the  clear  ground  whereon,  as  above  indicated,  we 
rest  our  judgment 

The  judgment  is  affirmed. 


««] 
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LoED  V.  Geow. 

[89  PlMXmyAHZJL  Stati,  8&] 

VnmoB  OF  PXBSoir  AL  Pbofebtt  doss  vot  Impuedlt  Wabbast  tsat  Asn* 

OLB  Sold  is  of  Sfboies  or  kind  contemplated  by  the  partiei»  when  the 
■ale  IB  on  inspection,  and  the  yendee's  knowledge  is  eqnal  to  thai  of  the 
vendor. 

AssuicpsiT  on  an  implied  warranty  that  wheat  sold  by  the 
defendants  to  the  plaintiff  was  spring-wheat    The  plaintiff 
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went  to  the  defendants,  who  were  grain  dealers,  tor  the  pur- 
pose of  purchasing  some  seed  spring-wheat  The  wheat  was 
at  the  mill  of  one  of  the  defendants,  and  an  order  was  given  to 
the  plaintiff  for  the  quantity  desired,  but  without  any  descrip- 
tion. The  plaintiff  took  the  order  to  the  mill,  and  was  there 
shown  some  wheat,  which  the  miller  stated  was  spring-wheat 
The  plaintiff  took  the  wheat,  which  he  and  the  miller  supposed 
to  be  spring-wheat,  and  sowed  it,  but  it  proved  to  be  winter- 
wheat,  and  the  plaintiff  consequently  lost  his  crop.  It  was 
admitted  to  be  impossible  for  any  one,  upon  inspection,  to  tell 
the  difference  between  spring  and  winter  wheat  The  plaintiff 
requested  the  court  to  charge  that  if  the  defendants  sold  the 
wheat  to  the  plaintiff  as  seed  spring-wheat,  there  was  an  im- 
plied warranty  that  it  was  spring-wheat,  and  if  it  was  not,  the 
defendants  were  liable;  but  the  court  instructed  the  jury  to 
find  a  verdict  for  the  defendants.  A  verdict  for  the  defend- 
ants was  accordingly  given,  upon  which  judgment  was  entered, 
and  the  plaintiff  thereupon  sued  out  a  writ  of  error. 

W.  and  W.  H.  Jeasup^  for  the  plaintiff. 
K  B.  LiUUj  for  the  defendants. 

By  Court,  Stbono,  J,  We  have  here  the  bald  question 
whether,  in  sales  of  personal  property  on  inspection,  without 
express  warranty,  the  law  presumes  an  engagement  on  the 
part  of  the  vendor  that  the  article  sold  is  of  the  species  con- 
templated by  the  parties.  No  doubt  there  is  such  an  under- 
taking where  sales  are  made  by  sample.  In  such  cases,  the 
vendor  warrants  that  the  bulk  of  the  article  shaU  correspond 
in  kind  with  the  sample.  The  tendency  of  the  modem  cases 
has  also  been  to  the  doctrine  that  in  sales  of  articles  in  regard 
to  which  the  seller  is  presumed  to  have  superior  knowledge, 
there  is  a  warranty  that  the  thing  sold  shall  be  in  kind  what 
it  is  represented  to  be.  Illustrations  of  this  are  found  in  sales 
of  wine  by  wines  merchants,  of  jewels  by  a  jeweler,  and  of 
medicines  by  a  druggist.  In  this  class  of  cases,  the  buyer 
and  the  seller  do  not  deal  on  equal  terms.  The  vendor  is 
professedly  an  expert.  His  trade  invites  confidence  in  his 
representations,  and  confidence  is  usually  reposed.  So  for,  in 
modem  decisions,  there  has  been  a  departure  from  the  mle 
laid  down  in  Chandelor  v.  LopuBy  Cro.  Jac.  4. 

The  case  before  us  is  not  one  of  this  character.  The  wheat 
was  not  sold  by  sample,  and  neither  the  contract  of  sale  nor 
the  identity  of  the  article  was  defined  by  a  bill  of  parcels. 
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Nor  was  the  subject  of  the  contract  a  mannfEu^tared  arl^de^ 
ordered  and  supplied  for  a  particular  purpose.  True,  the  dif- 
ference between  spring-wheat  and  other  wheat  is  not  ascertain* 
able  by  inspection,  and  it  may  be  assumed  that  they  are  not 
the  same  in  species.  Still,  the  case  is  one  of  a  purchase  on 
inspection  of  an  article,  of  which  the  vendor's  means  of  knowl- 
edge were  no  greater  than  those  of  the  vendee. 

Borrehina  v.  Bevany  3  Rawle,  28  [23  Am.  Dec.  85]^  which  is 
mainly  relied  upon  by  the  plaintiff  in  error,  was  a  case  in 
which  it  was  doubtfdl  whether  the  sale  was  or  was  not  made 
by  sample,  or  by  a  description  in  a  bill  of  parcels.  In  deliv- 
ering  the  opinion  of  the  court.  Judge  Rogers  used  very  broad 
language,  which,  however,  ought  to  be  understood  as  applied 
to  the  facts  of  that  case.  He  said  that  ''in  all  sales  there  is 
an  implied  warranty  that  the  article  corresponds  in  specie  with 
the  commodity  sold,  unless  there  be  some  facts  and  circum- 
stances existing  in  the  cases,  of  which  the  jury,  under  the 
direction  of  the  court,  are  to  judge,  which  clearly  show  that 
the  purchaser  took  upon  himself  the  risk  of  determining,  not 
only  the  quality  of  the  goods,  but  the  kind  he  purchased,  or 
where  he  may  waive  his  right.''  If  by  this  that  eminent 
judge  be  understood  as  speaking  of  '*aU  sales"  by  sample,  or 
sales  by  bills  of  parcels,  where  the  purchaser  has  not  seen  the 
article,  and  where  the  bill  of  parcels  is  the  sole  evidence  of  the 
contract,  and  of  the  identity  of  the  thing  sold,  he  expressed 
what  is  now  the  law  of  Pennsylvania.  But  that  there  is  any 
such  implied  warranty  in  the  ordinary  case  of  a  sale  on  in- 
spection was  denied  in  Carson  v.  BaiUiSj  19  Pa.  St  376  [57 
Am.  Dec.  659].  There  the  rule  of  the  common  law  was 
plainly  announced,  "that  where  goods  are  sold  on  inspection, 
there  is  no  standard  but  identity,  and  no  warranty  implied 
other  than  that  the  identical  goods  sold,  and  no  others,  shall 
be  delivered.  The  name  given  to  them  in  the  bill  is  then  im- 
material, because  taith  was  placed,  not  in  the  name,  but  in. 
the  quality  and  kind  discovered  on  inspection."  To  the  piir> 
chaser  of  goods  on  inspection,  the  language  of  the  law  is 
caveat  emptor.  There  may  be  a  few  exceptions,  such  as  we 
have  referred  to,  but  a  sale  of  such  an  article. as  wheat  is  not 
one  of  them.  When  the  purchaser  has  seen  it,  and  gets  what 
he  saw,  no  warranty  is  implied  that  it  is  properly  described 
by  the  name  which  the  vendor  gives  to  it. 

The  charge  of  the  court  below  was  therefine  rij^t. 

Judgment  affirmed. 
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TurLntP  Warkahtt  of  Q^ualot  dobi  not  Axnm  or  Salu  on  Lrsrao* 
tnw:  Stnoari  t.  Dg^in,  88  Am.  Dea  848;  6^  y.  SomUree,  M  Id.  188;  Cat* 
wm  T.  iSaittfl^  57  U.  869;  Bra$Ule^  y.  Thoma$^  78  Id.  264;  Ai^om  y.  OaU,  75 
Id.  653. 

Wabbahtt  that  Abtioui  8qu>  n  ov  SraGm  or  Kind  CasmcPLAnD 
BT  Pakobv  -WBxnoM  Imtlod:  See  iS^efaxw  y.  Wood,  2  Am.  Dea  815;  SweU 
▼.  Cb^olfl^  n  Id.  286;  ifemite  T.  SaHM,  28  Id.  86. 


GntARD  Bank  u  Bank  of  Penn  Township. 

ISO  PnnrgTLTAinA  Stati,  92.] 
6xATon  ov  Ldotaxionb  son  not  Bionr  to  Bun  AOAixir  DwNmu  a 
Bank  vntQ  demand  is  made  and  payment  refuaed. 

8fATDTB  or  LmiTAXIONB  DOSS  NOT  BUN  AOAINflRF  CmKOC  VAtty«T\  ''GOOD^'* 

vntQ  payment  haa  been  aetnally  demanded  at  the  banking-hooae  and 
fefoaed.  The  holder  of  anoh  a  dieck  doea  not  stand  in  a  difBnent  poai- 
tion  from  that  of  an  original  depositor. 
Bank  Aoknowlidoib  that  Monxt  BsFBnmrKD  sr  Cibtivixd  Ghmk 
Bbmains  on  Dbfobit  to  the  credit  of  the  holder,  where  it  pays  a  dnpli* 
oate  cheek  to  the  drawer,  taking  his  hond  of  indemnity  against  the  oheok, 
which  the  drawer  claimed  to  haye  lost. 

Assumpsit  by  the  Girard  Bank  against  the  Bank  of  Penn 
Township^  to  recover  the  amount  of  a  check,  with  interest, 
drawn  on  the  Bank  of  Penn  Township,  by  Adam  Dietrich^ 
payable  October  7,  1852.  The  check  was  indorsed  to  the 
Crirard  Bank,  and  was  marked  ''good"  by  the  proper  officer  of 
the  Bank  of  Penn  Township.  It  was  mislaid  by  the  Girard 
Bank,  and  not  presented  for  jMiyment  until  September  3, 1859, 
when  payment  was  refused.  The  Bank  of  Penn  Township 
had,  on  October  10, 1854,  paid  the  money  to  Dietrich,  on  his 
duplicate  check,  taking  his  bond  of  indemnity  against  the 
certified  check,  which  he  claimed  to  have  lost.  The  defendant 
pleaded  the  statute  of  limitations.  The  judge  directed  a  ver- 
dict for  the  plaintiffs,  subject  to  the  opinion  of  the  court  in 
bank,  whether,  upon  the  evidence  and  the  pleas  of  the  statute 
of  limitations,  the  plaintiffs  were  entitled  to  recover.  The 
court  in  bank  ordered  judgment  to  be  entered  for  the  defend- 
ants, noil  obstante  veredicto^  whereupon  the  plaintiffs  sued  out 
a  writ  of  error. 

Cfearge  L.  Crawford  and  B.  H.  Brewster ^  for  the  plaintiffs  in 
error. 

/.  P.  (yNeiU  and  Thorny  for  the  defendants  in  error. 

By  Court,  Stbono,  J.  Were  this  a  suit  against  the  Bank  of 
Penn  Township  by  the  original  depositor,  the  statute  of  limi*- 
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tatioDS  would  be  interpoBed  in  yain,  not  so  much  because  a 
bank  is  a  technical  trustee  for  its  depositors,  as  for  the  reason 
that  the  liability  assumed  by  receiving  a  deposit  is  to  pay 
when  actual  demand  shall  be  made.  The  engagement  of  a 
bank  with  its  depositor  is  not  to  pay  absolutely  and  immedi- 
ately, but  when  payment  shall  be  required  at  the  banking- 
house.  It  becomes  a  mere  custodian,  and  is  not  in  default  or 
liable  to  respond  in  damages  until  demand  has  been  made 
and  payment  refused.  Such  are  the  terms  of  the  contract 
implied  in  the  transaction  of  receiving  money  on  deposit, 
terms  necessary  alike  to  the  depositor  and  the  banker.  And 
it  is  only  because  such  is  the  contract  that  the  bank  is  not 
under  the  obligation  of  a  common  debtor  to  go  after  its  cus- 
tomer and  return  the  deposit  wherever  he  may  be  found. 
Hence  it  follows  that  no  right  of  action  exists,  and  the  statute 
of  limitations  does  not  begin  to  run,  until  the  demand  stipu- 
lated for  in  the  contract  has  been  duly  made.  For  this, 
authorities  are  hardly  necessary.  Two  were  cited  in  the  court 
below,  and  they  suffice:  Union  Bank  v.  Planters*  JSanl,  9  Gill 
&  J.  489-461  [81  Am.  Dec.  113];  and  Johnson  v.  Farmertf 
Banhy  1  Harr.  117-119. 

Nor  is  it  easy  to  see  why  the  holder  of  a  check  marked 
^  good  "  stands  in  any  different  position  from  that  of  the  origi- 
nal depositor.  Presenting  a  check  and  having  it  thus  certi- 
fied is  clearly  not  a  demand  for  the  money  deposited.  Its 
purpose  is  not  to  demand  payment,  but  to  obtain  evidence 
that  the  sum  mentioned  in  the  check  remains  on  deposit  to 
answer  the  check  when  presented.  It  contemplates  that  the 
bank  is  still  to  retain  the  custody  of  the  money.  How  retain 
it — ^as  a  depositary,  or  as  value  paid  for  the  acceptance  of  a 
bill  of  exchange?  Certainly  not  as  the  latter,  for  then  no 
demand  at  the  banking-house  would  be  necessary  before  suit, 
and  the  presentment  of  a  bill  payable  on  demand,  merely  for 
acceptance,  is  an  absurdity.  When  a  check  payable  to  bearer 
or  order  is  presented  with  a  view  to  its  being  marked  '^  good,'^ 
and  is  so  certified,  the  sum  mentioned  in  it  must  necessarily 
cease  to  stand  to  the  credit  of  the  depositor.  It  thenceforth 
passes  to  the  credit  of  the  holder  of  the  check,  and  is  specifi- 
cally appropriated  to  pay  it  when  presented,  and  as  the  pur- 
pose of  having  it  so  certified  is  not  to  obtain  payment,  but  to 
continue  with  the  bank  the  custody  of  the  money,  the  holder 
can  have  no  greater  rights  than  those  of  any  other  depositor. 
Certainly  he  has  no  right  of  action  until  payment  has  been 
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actually  demanded  and  refused.  That  he  stands  on  the  fitt- 
ing of  an  ordinary  depositor  is  the  doctrine  of  WUleU  v. 
Phofnix  Banhy  2  Duer,  121«  In  that  case,  it  was  said  by  Chief 
Justice  Oakley:  "  It  is  the  duty  of  the  officer  certifying  a  check 
to  cause  it  to  be  immediately  charged  as  paid  in  the  account 
of  the  drawer,  and  when  this  is  done  the  sum  thus  charged 
win  remain  as  a  deposit  in  the  bank  to  the  credit  of  the  check, 
and  be  forever  withdrawn  from  the  control  of  the  maker,  ex- 
cept as  a  holder  of  the  check.  Such  a  deposit  stands  exactly 
upon  the  same  ground  as  any  other.  The  bank,  instead  of 
being  prejudiced,  is  benefited  by  the  delay  of  the  owner  in 
calling  for  its  payment,  and  can  with  no  more  propriety  im- 
pute laches  to  the  unknown  holder  of  the  check  than  to  a 
known  holder  of  an  ordinary  deposit."  Marking  a  check 
^^good,"  was  held  to  be  an  unconditional  engagement  to  hold 
a  sufficient  amount  of  the  funds  of  the  drawer  to  meet  the 
check  whenever  it  should  be  presented  for  payment:  Farmers^ 
and  Mechanics^  Bank  v.  Buteherff  and  Drovertf  Banhy  4  Duer, 
219,  is  to  the  same  effect.  The  doctrine  is  sound.  Checks  on 
a  bank  marked  ''good"  are  to  be  regarded  as  evidences  of 
deposit  to  the  credit  of  the  holder,  and  laches  in  making  a 
demand  for  payment  is  no  more  Imputable  to  him  than  to  any 
other  depositor. 

These  principles  were  conceded  by  the  learned  judge  of  the 
district  court,  but  he  was  of  opinion  that  inasmuch  as  there 
was  no  evidence  in  this  case  of  any  demand  made  by  the 
holder  of  the  check  within  six  years  from  the  date  of  the  con- 
tract, the  plaintiffs  could  not  recover.  The  check  was  drawn 
on  the  seventh  of  October,  1852.  When  it  was  certified  does 
not  appear,  but  it  probably  was  when  it  was  drawn.  It  was 
not  presented  for  payment  until  September  3, 1859.  Nearly 
seven  years,  therefore,  elapsed  fix>m  the  date  of  the  deposit 
before  demand  was  made  for  its  return,  and  the  question  now  is, 
whether  such  delay  in  making  the  demand  bars  the  plaintiff 
fix>m  a  recovery.  If  it  does,  then  this  artificial  rule  which  is 
said  to  have  been  adopted  in  analogy  to  the  statute  of  limita- 
tions is  &r  more  severe  upon  depositors  than  is  the  statute 
itsell  The  statute  begins  to  run,  not  from  the  date  of  the 
deposit,  but  from  the  time  when  the  depositor  makes  demand 
for  payment,  and  is  met  with  a  refusal.  This  rule  completes 
the  bar  in  six  years  from  the  date  of  the  deposit,  and  as  it  was 
applied  in  the  present  case,  it  amounts  to  a  presumption  in* 
capable  of  being  rebutted.    On  the  tenth  of  October,  1854| 
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within  dx  yean  from  the  commencemeiit  of  ibis  raity  fhe 
defendants  paid  the  money  to  Adam  Dietrich,  the  original 
deporitoTi  taking  his  bond  of  indemnily  against  the  certified 
check  which  he  churned  to  have  loety  thongh  in  troth  he  had 
indorsed  it  away.  This  paying  a  duplicate  check,  and  taking 
a  bond  of  indemnily ,  was  a  distinct  acknowledgment  that  the 
money  then  remained  in  bank,  on  deposit  to  the  credit  of  the 
holder  of  the  check  which  had  been  certified.  It  was  certainly 
enfBcient  to  rebnt  any  presumption  less  than  a  condnsiTe  one 
that  it  had  been  paid.  Now,  as  no  statute  requires  that  in 
cases  where  a  creditor  must  make  a  demand  before  he  can  sue, 
the  demand  shall  be  made  within  six  years  fix>m  the  date  of 
the  contract,  or  action  be  debarred;  any  rule  exacting  demand 
within  that  time  can  have  no  other  basis  upon  which  to  rest 
than  a  presumption  that  the  debt  has  been  paid,  or  the  deposit 
withdrawn.  What  becomes  of  such  a  presumption  in  the  hce 
of  a  clear  acknowledgment  of  the  debtor  that  the  debt  renuuns 
unpaid,  or  that  the  deposit  is  a  continuing  oneT 

We  cannot  agree  that  there  is  any  such  rule  applicable  to 
an  ordinary  case  of  debtor  and  creditor,  banker  or  depositor, 
or  bailor  and  bailee.  It  would  be  mischieyous  in  its  operation 
upon  contracts  generally,  and  mischievous  in  the  extreme 
when  applied  to  contracts  of  bailment.  And  we  think  it  would 
be  a  surprise  were  we  to  hold  that  banks  or  other  cdporatioDB 
can  defend  themselves  against  claims  for  deposits  or  undrawn 
dividends  on  the  ground  that  no  actual  demand  has  been  made 
for  them  within  six  years. 

In  Thorpe  v.  Boothy  1  Ry.  A  M.  888,  S.  C,  21  Eng.  Coul  L. 
776,  it  appeared  that  suit  had  been  brought  upon  a  promissory 
note  dated  March  12, 1813,  whereby  the  defendant  promised 
to  pay  seven  hundred  pounds  ^'twenty-four  months  after  de- 
mand." The  note  was  not  presented  for  payment  until  June 
28, 1823,  more  than  ten  years  after  it  was  given.  The  defend- 
ant pleaded  the  general  issue  and  the  statute  of  limitations. 
But  the  plaintiff  was  held  entitled  to  recover,  on  the  ground 
that  the  cause  of  action  did  not  arise  until  twenty-four  months 
after  the  demand  was  actually  made.  That  it  was  not  made 
within  six  years  from  the  date  of  the  note  was  treated  as  of 
no  consequence.  This  was  a  case  between  a  simple  debtor  and 
creditor.  There  is  even  less  reason  for  requiring  a  depositor 
to  make  speedy  demand,  tot  it  would  defeat  the  very  purposes 
of  the  deposit. 

It  is  trae,  there  are  cases,  and  we  have  been  Mferred  to  some 


AftUf  1861.]  OiBABD  Bank  v.  Bank  of  Penh  Towitbhzp.    611 

€f  them  daring  the  argament,  in  which  it  was  held  to  be  in* 
eambent  upon  a  plaintiff  to  make  a  demand,  where  aetoal 
demand  waa  neoesBary,  within  a  reasonable  time  from  the 
Slaking  of  the  oontracti  and  generally  within  the  time  limited 
by  the  statute  of  limitations  for  bringing  the  action.  The  dr- 
eomstances  of  all  these  cases  are,  however,  peculiar,  and  none 
ef  them  were  between  an  ordinary  creditor  and  debtor,  or  de- 
positor and  depositary,  or  bailor  and  bailee  for  custody.  The 
first  of  them  is  Codman  y.  Sogers^  10  Pick.  112.  It  was  a  bill, 
in  eqnily  brought  to  compel  the  settlement  of  a  partnership 
aoooont  twen1y*flye  years  after  the  firm  had  been  dissolved, 
and  nineteen  years  after  a  partial  account  had  been  settled. 
From  1809  to  1826  no  demand  was  made  for  a  further  settle- 
ment The  bill  was  dismissed  on  account  of  the  laches  of  the 
complainant.  The  observations  made  by  Wilde,  J.,  in  deliv- 
ering the  opinion  of  the  court,  were  unnecessary  to  the  case, 
mere  cbiter  dieta^  though  worthy  of  consideration.  In  remark- 
ing upon  the  time  within  which  demand  should  be  made,  where 
demand  is  necessary  previous  to  the  commencement  of  an  ac- 
tion, he  said  a  demand  must  be  made  within  a  reasonable 
tone,  otherwise  the  claim  is  considered  stale,  and  no  relief  will 
be  granted  in  a  court  of  equity.  What  is  considered  a  reason- 
able time  for  this  purpose  does  not  appear  to  be  settled  by  any 
precise  rule.    It  must  depend  upon  circumstances. 

If  no  cause  for  delay  can  be  shown,  it  would  seem-  reason- 
able to  require  the  demand  to  be  made  within  the  time  limited 
by  the  statute  for  bringing  the  action.  He  then  proceeded  to 
show  that  the  complainant  had  been  guilty  of  great  laches 
b  lying  by  for  seventeen  years  without  making  any  claim, 
imtO  after  the  death  of  the  person  whose  estate  he  sought  to 
charge,  and  until  after  the  papers  of  the  decedent  had  been 
destroyed  by  firo,  and  decreed  that  the  plaintiff  was  not  en- 
titled to  relief  in  a  court  of  equity.  Surely  there  is  nothing 
in  this  case  to  support  the  doctrine  that  a  depositor  must  make 
a  demand  for  his  deposit  within  six  years,  or  be  debarred  from 
ncovering  it  by  action.  Yet  this  case  is  the  leader  of  all 
the  others  which  have  been  cited.  In  Pittsburgh  and  O.  IL  R. 
Co.  V.  Byen^  82  Pa.  St  22  [72  Am.  Dec.  770],  MeCvUy  v. 
PUtdmrgh  and  O.  R.  R.  Oo.y  Id.  25,  and  PUtOmrgh  and  C.  £.  R. 
Co.  V.  Orahamj  86  Id.  77,  it  was  held  that  the  railroad  com- 
pany, having  permitted  more  than  six  years  to  pass  from  the 
time  of  subscription  to  its  capital  stock  without  making  calls 
Vfoa  the  subsmbers,  was  barred  firom  maintaining  an  action. 
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The  contract  of  snbBoription  waa  a  peculiar  contract;  the  le^ 
latore  had  fixed  five  years  as  the  limit  within  which  thecon- 
Btraotion  of  the  road  should  be  commenced.  It  was  the  datj 
of  the  company  to  commence  it,  and  to  prosecute  it  yigororady, 
and  of  course  to  make  the  calls  without  delay.  Nothing  like 
a  contmuing  relation  of  promisor  and  promisee  was  contem- 
plated. The  parties  stood  in  a  very  difierent  position  towards 
each  other  firom  that  which  a  depositor  holds  towards  his 
banker,  and  as  the  company  had  taken  no  steps  within  the  six 
years  to  prosecute  their  road,  there  was  warrant  for  a  presump- 
tion that  their  rights  against  subscribers  to  the  capital  stock 
had  been  abandoned.  The  only  other  case  is  Morrison  v. 
MvUin^  84  Pa.  St.  12.  There  a  receipt  had  been  given  to  the 
sheriff  by  a  judgment  creditor,  for  part  of  the  proceeds  of  a 
sheriff's  sale,  with  a  stipulation  that  if  on  a  settlement  of  the 
liens  on  the  debtor's  interest  in  the  lands  sold  the  creditor 
was  not  entitled  to  the  money  received,  he  would  refund  it,  or 
80  much  as  he  was  not  entitled  to  retain.  Twenty-two  years 
afterwards  the  sheriff  brought  suit  on  thQ  stipulation  contained 
in  the  receipt,  and  the  statute  of  limitations  was  ideaded. 
This  court  held  that  the  action  could  not  be  maintained  in 
consequence  of  the  sheriff's  delay  in  procuring  a  settlement 
of  the  liens.  In  fEict,  the  twenty  years'  presumption  stood  in 
the  way  of  recovery. 

In  delivering  the  qpinion  of  the  court,  Mr.  Justice  Thomp- 
son referred  to  the  rulings  in  Codnum  v.  Rogers^  10  Pick.  US, 
and  Pittsburgh  etc.  R.  R.  Co.  v.  Byers^  82  Pa.  St.  22  [72  Am. 
Dec.  770],  but  without  laying  down  or  intending  to  assert  a 
general  doctrine  that  where  demand  is  necessary  under  a  sim- 
ple contract  before  bringing  an  action,  it  must  in  all  cases  be 
made  within  six  years  from  the  date  of  the  contract. 

Indeed,  all  the  cases,  from  Codinan  v.  Rogers^  10  Pick.  112, 
down,  when  speaking  of  the  reasonable  time  within  which  de- 
mand ought  to  be  made,  and  defining  it  as  generally  the  stat- 
utory period  for  limitations,  add,  '^  when  no  cause  of  delay 
is  shown."  Even  this  qualification  is  an  important  one  as 
applied  to  the  present  case.  An  early  demand  would  have 
defeated  the  object  of  the  deposit,  and  the  certified  check  was 
mislaid  for  years. 

Upon  the  whole,  we  find  nothing  in  the  adjudicated  cases 
which  requires  us  to  hold  that  a  depositor  is  barred  of  his 
action  against  his  banker  by  delaying  to  call  for  his  dqnsit 
more  than  six  years  from  the  time  when  he  placed  the  money 
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in  bank.  And  we  fhink  rnich  a  doctrine  would  be  alike  im- 
politic  and  unjoRt 

The  judgment  for  the  defendants,  non  obBt(wte  veredicto^ 
must  therefore  be  reyersed,  and  judgment  entered  on  the  ver- 
dict for  the  plainti£b. 

Judgment  reversed,  and  judgment  on  the  verdict  for  the 
plaint!  fft. 

STAanm  or  LDOTAnoira^  WHsr  Ruhs  AOAzmr  Dzposft  ut  Bakk:  See 
na^toIntheMatieriifiheFrmiUmBaiRk,l9Am.l)ee.^Xk  In  general,  wbera 
a  depont  ia  m»de  to  be  xetnmed  on  demand,  the  statate  of  limitationa  doee 
not  begin  to  nm  iintQ  after  demand  made:  Finkbone's  Appeal,  86  Pa,  St.  369; 
and  aee  SmUh  t.  BeH  107  Id.  360^  both  citing  the  principal  case;  bat  this 
mle  doee  not  apply  to  a  promissory  note  payable  on  demand;  the  statnte 
mns  from  its  date:  Jliilfuf$  Appeal,  99  Id.  490;  Taylor's  Adm're  ▼.  WUman'e 
Adm*re,  3  Chant  Ou.  146,  distingniahing  the  principal  case. 

DxifAjn>  or  Bask  n  Ksob8A]it  bxiobx  Aotion  vou  GorxRAi.  Dxpobtt 
CAir  KB  MAiHTAnm):  Note  to  In  the  JliaUer  qf  the  FrankSn  Bank,  19  Am. 
Dea  420;  compare  Wateon  y.  Phoenix  Bank,  41  Id.  600.  The  principal  case  is 
an  antfaority  on  this  propoaitian  in  Brahm  r.  AdHne,  TJ  IlL  265;  and  a  de- 
mand is  likewise  necessary  before  an  action  can  be  maintained  npon  an  ordi- 
nary oertifioate  of  deposit:  Brawny.  McEbrcy,  SI2 Ind.  407,  citing  the  principal 


Cnrmmzro  Chigx,  What  Obugatidn  It  Ixposn:  See  Faarmenf  and 
MeehamM  Bank  t.  BfUdmri  amd  Droeer^  Bank,  69  Am.  Dec  678»  and  note; 
sad  see  the  piinaipel  case  cited  on  this  point  in  if€tttotfi^  AMit  T.  i^ 
10WsIL649. 
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raO  PKnCSTLTAirXA  8TATI,  lift.] 

Wnx  n  HOT  AjffT  Lbb  Subjiot  to  Rbvogation  bt  OraaATicnr  or  Law 
because  it  is  made  by  a  woman  nnder  the  special  power  oontained  in  a 
maixiage  settlement,  instead  of  nnder  the  general  power  granted  by  Uw. 

Wnx  n  BsvoKja>  bt  Ibctijoation,  if  the  circumstances  of  the  testator  b* 
so  altered  that  new  moral  testamentary  dnties  have  accmed  to  him  snb- 
seqnent  to  the  date  of  the  will,  snch  as  may  be  presumed  to  produce  a 
disBge  of  intention. 

Will  aw  MaBitntP  WoiiAir  d  Rbvokxd  bt  Subuquxht  Bibxh  ov  Child, 
bat  only  so  hr,  nnder  the  statutes  of  PennsylTsnia,  as  the  child  would 
hare  taken  without  the  wilL 

Appbal  of  John  Heniy  Weir  Yonng  from  a  decree  of  the 
orphans'  court  of  Philadelphia,  dismissing  his  exceptions,  and 
oonfirming  the  report  of  the  auditor,  appointed  to  settle  and 
adjust  the  acooont  of  the  executors  of  Ihe  will  of  the  appel* 
lant's  mother,  Anna  Maria  Young,  and  to  report  distribution. 
By  an  antenuptial  settlement,  Mrs.  Young  conveyed  all  her 

▲Jf .  DML  YOL  LXXZ-« 
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property  to  trustees  for  herself  for  life,  with  power  of  dispod* 
tion  by  will,  the  settlement  providing  that  in  case  of  her  intes- 
tacy the  trustees  should  hold  the  property  in  trust'  for  her  legal 
heirs  and  representatives,  to  the  exclusion  of  her  husband. 
On  April  7,  1859,  Mrs.  Young  disposed  of  all  her  property 
without  providing  for  or  mentioning  the  appellant,  who  was 
afterwards  born,  on  June  19, 1859,  the  day  before  his  mother^s 
death.  The  testatrix  left  surviving  her  her  husband.  Dr. 
William  Young,  a  daughter,  Elizabeth,  four  years  old,  and  the 
appellant.  The  additor  reported  that  Mrs.  Young  did  not  die 
intestate,  as  regards  the  appellant,  and  excluded  him  from  all 
participation  in  his  mother's  estate.  The  appellant  filed  ex- 
ceptions to  this  report,  but  the  court  dismissed  them,  confirmed 
the  report,  and  ordered  distribution  accordingly,  whereupon 
an  appeal  was  taken. 

Samuel  H.  PerkinSy  for  the  appellant. 
Joseph  A.  Clay^  for  Elizabeth  Young. 
George  JwakiUy  for  Dr.  William  Yoimg. 

By  Courts  Lowrie,  C.  J.  We  have  no  doubt  that  this  will 
is  to  be  regarded  as  made  under  the  special  power  contained 
in  the  articles  of  marriage  settlement,  and  not  under  the  gen- 
eral power  granted  by  law;  but  we  do  not  think  that  it  is,  on 
this  account,  any  the  less  subject  to  revocation  by  operation  of 
law,  when  the  circumstances  attending  it  bring  it  within  the 
reason  of  the  law.  In  either  case,  the  will  is  a  private  law  of 
descent  and  distribution,  and  if  revoked  at  all  by  operation  of 
the  general  law,  it  is  because  of  some  defect  in  itself  and  not 
because  of  the  authority  or  power  on  which  it  is  grounded,  but 
entirely  irrespective  of  this.  The  will  is  set  aside  wholly  or 
partially  because  the  law  presumes  that  it  does  not  express  the 
final  intention  of  the  testator,  and  this  reason  of  the  law  takes 
no  notice  of  whether  the  power  to  make  the  will  comes  firom 
public  law  or  from  private  contract. 

Then  is  there  a  revocation  here  by  operation  of  law  ?  We 
think  there  is,  and  we  do  not  need  to  go  out  of  the  argument 
made  in  this  case,  and  the  cases  referred  to  in  1  Williams  on 
Executors,  94,  and  the  case  of  Marston  v.  Eoe^  8  Ad.  &  EL  14, 
in  order  to  explain  how  it  is. 

The  principle  of  the  common  law  of  the  revocation  of  wills 
by  the  subsequent  birth  of  issue  is  stated  thus:  If  the  testa- 
tor's circumstances  be  so  altered  that  new  moral  testamentary 
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duties  have  accrued  to  him  subsequent  to  the  date  of  the  will, 
sach  as  may  be  presumed  to  produce  a  change  of  intention, 
this  will  amount  to  an  implied  revocation.  Now,  it  matters 
not  whether  it  be  said  that  this  principle  was  derived  from  the 
Roman  law  or  from  our  human  instincts  of  justice,  certainly 
it  is  now  a  legitimate  element  of  our  common  law,  and  we 
would  not  have  received  it  but  for  those  instincts.  The  Ro- 
mans received  it  before  us  because  they  were  before  us,  and 
because  they,  too,  were  human. 

This  principle  gives  the  fandamental  reason  of  all  the  posi- 
tive rules  of  law  we  have  on  this  subject.  There  are  subordi- 
nate reasons  everywhere  varying  the  rules  according  to  the 
laws  of  descent.  The  positive  rules  are  given  sometimes  by 
statute,  and  sometimes  by  judicial  decision;  but  they  are  all 
attempts,  more  or  less  adequate,  to  give  expression  to  this 
principle  of  the  common  law,  in  its  application  to  different 
classes  of  cases.  And  the  most  positive  of  these  rules  are 
Bometimes  changed  merely  incidentally,  by  a  change  in  the 
law  of  descents.  For  the  law  does  not  do  or  require  vain 
things.  It  does  not  revoke  when  the  person  supposed  to  have 
been  unintentionally  left  unprovided  for  could  have  gained 
nothing  by  the  revocation,  or  could  do  just  as  well  without  it. 
It  would  not  revoke  in  favor  of  a  widow  who  has  quite  as  good 
a  remedy  by  election. 

In  England,  the  laws  of  descent  of  real  estate  are  so  different 
from  those  of  the  distribution  of  personal  estate  that  thia 
principle  had  to  be  expressed  in  different  positive  rules  in  re- 
lation to  each.  But  with  us  it  is  not  so;  and  our  act  of  the^ 
fourth  of  February,  1748-49,  and  still  in  force  by  re-enact* 
menty  fits  our  system  of  intestates'  estates,  both  real  and  per-^ 
Bonal.  The  purpose  of  the  principle,  it  is  fally  quoted  by 
Rogers,  J.,  in  1  Whart.  219,  is  to  correct  the  evil  of  an  unin- 
tentional omission  in  a  will,  and  the  rule  embodied  in  our 
statute  is  an  improvement  on  the  earlier  judicial  expressions 
of  it;  for  it  avoids  the  will  only  so  far  as  affects  the  share 
which  the  neglected  person  would  have  taken  without  the 
will.  Even  the  recent  statute  of  1  Vict.,  c.  26,  sec.  18,  which 
applies  to  wills  of  man  and  woman,  and  to  those  under  a 
power  of  appointment,  as  well  as  under  general  law,  is  not  so 
considerate;  for  it  makes  the  revocation  entire.  Of  course  no 
one  could  claim  a  revocation  who  would  take  nothing  by  de« 
•cent. 

We  must  declare  this  a  case  of  intestacy  so  far  as  relates  to 
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the  appellant,  a  son  of  the  testatrix  bom  after  the  making  of 
the  will.  Then  looking  back  at  the  articles  of  nuptial  settle- 
menij  we  find  that  they  provide  that  in  case  of  intestacy,  the 
trustees  shall  hold  the  property  in  trust  for  her  legal  heirs  and 
representatives,  to  the  exclusion,  however,  of  her  husband.  It 
follows,  therefore,  and  from  the  fact  that  she  had  but  one 
t>ther  child,  that  she  is  intestate  of  one  half  of  her  estate,  and 
that  that  half  goes  to  the  trustees  appointed  by  the  nuptial 
settlement,  for  the  use  of  the  appellant.  It  follows,  also,  from 
the  case  of  McKnight  v.  Read,  1  Whart.  213,  that  the  will 
having  failed  as  to  half  of  the  estate,  all  the  annuities  and 
other  legacies  are  to  be  abated  one  half,  and  then  to  be  paid 
K)ut  of  the  other  half  of  the  estate. 

Decbeb. — ^May  6,  1861.  This  cause  came  on  for  hearing  at 
the  late  term  of  the  court  at  Philadelphia,  on  the  appeal  of 
•John  Henry  Weir  Young,  from  the  decree  of  the  orphans' 
"Court  of  Philadelphia,  and  was  argued  by  counsel;  and  now, 
«on  mature  consideration  thereof,  it  is  ordered,  decreed,  and 
declared  that  the  testatrix,  Anna  Maria  Young,  died  intestate 
as  to  one  half  of  her  estate,  except  as  to  the  appointment  of 
executors  thereof,  and  that  the  said  one  half  ought  to  be  dis- 
tributed to  the  trustees  named  in  the  articles  of  marriage 
settlement  referred  to  in  the  proceedings,  in  trust  for  the  ap- 
I>ellant;  that  the  annuities  and  other  legacies  of  the  will 
thereby  abate  one  half,  and  fall  upon  the  half  of  the  estate 
which  passes  by  the  will;  and  that  there  is  error  in  the  decree 
in  not  thus  deciding,  and  it  is  therefore  reversed,  and  the  cause 
is  now  remanded  to  the  orphans'  court  in  order  that  the  distri- 
bution may  be  made  according  to  the  principles  now  herein? 
-declared. 


Tmtt.tw>  Bxvooation  of  Wn.L8  BT  Marriaob  and  BntTB  OF  Issue.— This 
qaertioa  has  already  been  ooiuddered  in  the  note  to  Oravea  t.  Sheldon^  IS 
.Am.  Deo.  669,  and  our  purpoee  now  is  simply  to  add  farther  cases,  together 
with  the  statates  oh  the  snbject. 

IfABBiAQK  OF  WoMAS.—The  marriage  of  a  woman,  under  the  early  law, 
•revoked  herwill:  1  Jannan  on  Wills,  *122;  Fone  <6  Hemblrng's  Case,  4  Go.  61; 
JSodMmT,  Lloyd,  2  Bro.  C.  C.  634;  Doe  ex  denu  Hodsdenv.  S(aple,2T.  R.  6Si, 
496;  Long  ▼.  Aldred,  8  Addis.  48;  and  her  will  was  not  revived  by  the  death  ol 
tier  hnsband:  Long  v.  A  hired,  eupra.  By  statute,  also,  in  the  following  staler 
the  will  of  an  immarried  woman  is  revoked  by  her  subseqaent  marriage: 
Alabama  Code  1876,  sec  2283;  Arkansas  Dig.  of  Stats.,  c.  166,  sec.  6496; 
Otlifomia  Civil  Code,  sec  1300;  Dakota  Civil  Code,  sec.  709;  Indiana  K  & 
1881,  sec  2662;  Missonri  R.  8.,  seo.  3966;  Montana  R.  S.  1879,  sec  460| 
SevBdaGen. Stats.  1886, sec 3009;  New York,8R. S., 7th ed.  188S;by  Banks, 
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p.  73Bf^^  aao.  44;  Qragon  Qen.  Laws  1872,  e.  64^  aao.  7;  PennqrlvBiiJA,  % 
Bright^'s  PnrdoD's  IHg-  1872»  p.  1477,  eeo.  14»  tit  Willa,  and  lee  pod;  tU* 
note;  and  in  Oalifonua,  Dakota,  Montana,  Nevada,  and  Pennsylvania,  it  i» 
■pecially  provided  that  it  ahall  not  be  revived  by  the  death  of  her  hnabaad. 
In  tbeee  states,  of  oonrse,  there  can  be  no  donbt  on  the  subject:  Vcdl  v.  IMid* 
mijft  67  Ind.  SI2R,  In  Massachnsetts,  also^  it  is  held  that  the  snbeeqnent  niar> 
riage  of  tk/eme  sole  revokes  her  will:  Swan  v.  Hammond,  138  Mass.  45;  8.  C.» 
Itt  Am.  Bep.  255.  And  where  the  langnage  of  the  statate  is  that  the  will  of 
an  unmarried  woman  shall  be  "  deemed  "  revoked  by  her  snbseqnent  marriage^ 
the  langnage  is  positive  and  does  not  create  a  mere  presnmption  in  favor  of 
revocation:  LcOhropy, Dunlop,  ^Bmi,  213;  8.  C,  6  Thomp.  &  C.  512,  affirmed 
in  63  K.  Y.  610.  These  statutes  are  not  repealed  by  implication  by  sabseqnent 
acts  conferring  npon  married  women  testamentary  capacity,  nor  acts  for  th» 
more  effectoal  protection  of  their  property,  thns  taking  away  the  reasons  of 
the  common-law  role:  Brown  v.  Ciark,  TJ  Id.  369;  Lathrop  t.  Dtfufop^  iuipr€if 
Loonua  ▼.  LomniM,  51  Barb.  257;  Fraamn's  WW,  26  P4.  8t.  202.  In  certain 
states,  however,  it  is  held  that  the  married  women's  property  acts,  and  actA 
conferring  testamentary  capacity  npon  married  women,  have  done  away  with 
the  reasons  of  the  common-law  role,  and  therefore  wills  of  nnmarried  womea 
are  not  revoked  by  their  sabsequent  marriages:  WM  ▼•  Jones,  36  K.  J.  Eq. 
163;  ^e27oi0s  T.  ii;^  60  K.  H.  439;  8.  C,  49  Am.  Rep.  328;  Morton  v.  Onhn^ 
45  Vt.  145;  Jn  re  Carej^s  Estate,  49  Id.  236,  246;  8.  C,  24  Am.  Bep.  188^ 
In  re  TuRer,  79  BL  99;  a  C,  22  Am.  Bep.  164.  In  Ohio  her  will  is  noi 
revoked  nnder  the  statate:  B.  8.  1880,  sec.  505a 

Mabbiaox  of  Man. — ^The  marriage  of  a  man,  however,  did  not  revoke  hia 
will:  1  Jarman  on  Wills,  sec  *123;  Doe  ex  dem.  White  ▼.  Barford,  4  Man.  k. 
8eL  10;  Brwh  v.  WUkms,  4  Johns.  Ch.  506;  Wheder  v.  Wheeler,  1  B.  L  864. 
This  role  of  the  early  law  is  not  changed  in  Indiana:  Bowers  v.  Bowers,  58 
Ind.  430.  Bnt  in  Morgan  v.  Ireland,  1  Idaho,  N.  8.,  786,  the  court  rejected 
the  early  authorities,  and  held  that  his  will  was  revoked  by  his  subsequent 
marriage.  By  statate  now  in  many  of  the  states,  the  will  ol  a  man,  as  weU 
as  of  a  woman,  is  revoked  by  a  subsequent  marriage:  (Georgia  Code  1882; 
sec.  2477;  Illinois  8tats.  1885,  c.  39,  sec  10;  Kentucky  Gen.  8tat8.  1883,  c 
113,  sec  9;  North  Carolina  Bat.  Bev.  1873,  c  119,  sec  42;  Bhode  Island 
B.  &,  c  1^  .ec  6;  Virginia  Code  1873,  c  118,  sec  7;  West  Vii;ginia  Code 
1884,  c  77,  sec  6;  and  this  is  so  at  present  in  England:  1  Vict.,  c  26^  sec 
18;  unless,  in  Georgia,  provision  is  made  in  contemplation  of  the  event;  but 
in  Kentacky,  North  Carolina,  Virginia,  West  Virginia,  and  in  England, 
a  will  made  in  the  exercise  of  a  power  of  appointment  is  not  revoked.  See^ 
as  interpretations  of  these  statutes,  Byrd  v.  Surles,  77  N.  C.  435;  Det^pree  v. 
Denpree,  45  Ga.  415;  Phantp  v.  Wooldridge,  14  Gratt  332;  Tykr  v.  Tyler,  19 
Id.  151;  American  Board  </  ConvnCrs  ▼.  NeUon,  72  Id.  564;  In  re  Taller,  79 
Id.  99;  &  C,  22  Am.  Bep.  164;  Dwryea  v.  Duryea,  8^  111.  41;  Wheeler  v. 
fTAceler,  1  B.  L  364;  JftUer  ▼.  PAt22^,  9  Id.  143.  In  some  states,  the  will  of 
a  testator  who  afterwards  marries  and  leaves  a  widow  is  revoked,  unless 
provision  is  made  for  her,  or  she  is  mentioned  in  such  a  way  in  the  will  as  to 
show  an  intention  not  to  make  such  provision:  California  Civil  Code,  sec 
1299;  Bakote  Civil  Code,  sec  708;  Montana  B.  8.  1879,  sec  459;  Nevada 
Gen.  Stats.  1885,  sec  3009;  Washington  Code  1881,  sec  1332;  and  see 
Sanders  ▼.  Simckh,  65  CaL  50;  8.  C,  1  West  Coast  Bep.  808.  In  Delaware, 
the  widow  takes  the  same  part  of  the  testator's  estate  as  she  would  have  been 
entitled  to  if  the  testator  had  died  intestate,  if  no  provision  has  been  made 
lor  her:  Laws  1874,  c  84,  sec.  23.    The  Pennsylvania  and  8outh  Carolina 
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■tetntes  also  ooDtaia  provisioiis  for  a  partial  or  total  revocation,  resgecAxvtAj^ 
in  case  a  maa  marries  and  leaves  a  widow  sonriving  him:  2  Brightly's  "Put* 
don's  Dig.  1872,  p.  1477,  sec.  18,  tit.  Wills;  Qen.  Stats.  &  G.  1882,  eeo. 
1860;  and  see  ISdwarcU's  Appeal,  47  Pa.  St.  144;  Walharr.  HaU,  34  Id.  483. 

Masbuox  and  Birth  ov  Child. — Ab  marriage  alone  did  not  revoke  the 
will  of  a  man  at  the  early  law,  so  the  birth  of  a  child  after  marriage  was  ruA 
of  itself  a  revocation:  1  Jarman  on  Wills,  *123;  Doe  ex  dem.  WhiU  v.  Barford^ 
4  Man.  &  SeL  10;  Brush,  v.  TTtOtM,  4  Johns.  Ch.  506.  Bnt  marriage  and 
birth  conjointly  revoked  a  man's  will,  whether  of  real  or  personal  estate:  1 
Jarman  on  Wills,  *123;  Brown  v.  ThoTnpaon,  1  Eq.  Cas.  Abr.  413,  pL  15| 
Etfre  V.  Eyre,  1  P.  Wms.  304,  note;  Claietopher  v.  Cltristopher,  Dick.  445; 
Bradyy,  Ct4^  DoagL  31;  OibboruY.  Count,  4  Yes.  840,  848;  Lugg  y.  Ltigff,2 
Salk.  592;  Marston  v.  Boe  ex  dem.  Food,  8  Ad.  A;  £1. 14;  S.  C,  2  Kev.  ft  P.  604; 
Kenebelv,  Scrafton,  2 East,  S30',DoeexdenuLanea8hirey,  Laneaskire^  6T,  K.  49; 
noUtoayY.  Clarke,  1  Phillim,  339;  MaisonY.  Magraih,  1  Bob.  Ecc  680;  I/traeUY. 
Rodon,  2  Moo.  P.  O.  51;  WHooxy.  BooUb,  1  Wash.  (Va.)  140;i9fteadv.  Ewing,  5 
J.  J.  Marsh.  460;  S.  C,  22  Am.  Dec.  41,  53;  Brush  v.  WilJane,  4  Johns.  Ch. 
606;  Sherry  v.  Lossier,  I  Bradf.  437;  Bloomer  v.  Bloomer,  2  Id.  339,  345; 
Heavens  v.  Van  Den  Burgh,  1  Denio,  27;  Wheeler  v.  Wheeler,  1  R.  L  384^ 
871.  There  ia  some  conflict  among  these  cases  as  to  whether  the  will  is  aheo- 
lutely  revoked,  as  a  rule  of  the  law,  or  whether  a  presomption  of  revooatioa 
is  raised  which  may  be  overcome.  In  Sheath  v.  York,  1  Ves.  &  B.  390,  where 
a  testator,  who  was  a  widower,  gave  all  his  real  and  personal  estate  in  tnul 
for  his  children,  a  son  and  two  daughters,  and  afterwards  married  and  had  a 
daughter,  the  will  is  revoked  as  to  the  personal,  but  not  as  to  the  real,  estate^ 
since  the  daughter  of  the  second  marriage  would  derive  no  benefit  £rom  tlie 
revocation  of  the  devises.  Questions  of  this  character  are  of  cooree  avoided 
in  those  states  where  the  mairiage  itself  of  a  man  or  woman  revokes  a  prior 
will,  and  also  in  a  number  of  states  which  have  a  special  statute  on  the  sub- 
ject. Thus  it  is  provided  that  a  will  disposing  of  the  whole  estate  is  revoked 
if  the  testator  afterwards  marry  and  leave  his  wife  or  issue  of  such  marriage^ 
unless  provision  shall  have  been  made  for  such  issue:  Alabama  Code  1876^ 
sec  2282;  Arkansas  Dig.  1884,  c.  155,  sec  6495;  California  Ci^a  Code,  sea 
1298;  Dakoto  CivU  Code,  sec.  708;  Missouri  R.  S.,  sec  3964;  Montana  B.  & 
1879,  sec  458;  New  York,  3  IL  S.,  7th  ed.  by  Banks,  1882,  p.  2288,  sec  43; 
Oregon  Gen.  Laws  1872,  c  64^  sec.  6;  Pennsylvania^  2  Brightly's  Pardon** 
Dig.  1872,  p.  1477,  sec  18,  tit.  Wills;  South  Carolina  Gen.  Stats.  1882,  aeo. 
1860;  Washington  Code,  sec  1325;  or  in  such  way  mentioned  therein  aa  to 
show  an  intention  not  to  make  such  provision:  Alalvuna,  California,  Dakota^ 
Montana;  and  see  Sanders  v.  Simckh,  65  CaL  50;  S.  C,  1  West  Coast  Bep. 
868.  In  Pennsy  Ivania^  a  subsequent  marriage  and  birth  of  issue  do  not  amount 
to  a  total  revocation  of  a  will,  even  where  the  subsequent  issue  is  the  testa- 
tor's  only  child:  Coaies  v.  Hughes,  3  Binn.  498. 

It  has  been  stated  obove  that  the  birth  of  child  did  not  of  itself  revoke  a 
will,  under  the  early  law.  Under  American  statutes  it  may  do  so  if  the 
child  was  unprovided  for,  unless  the  omission  was  intentional:  See  WSmm  ▼» 
Foeihet,  39  Am.  Dec  736^  and  note  thereto  discussing  the  question.  The  f  ol* 
lowing  are  additional  cases  under  these  statutes:  Hughes  v.  Hughes,  37  Ind. 
183;  Morse  v.  Morse,  42  Id.  365;  McOuttmn  v.  McKeme,  26  Iowa,  610;  Corey 
▼.  JSoa^An,  36  Id.  540,  542;  &  C,  14  Am.  Rep.  634;  NegfusY.  Negus,  iAJowm^ 
487;  &  C,  26  Am.  Bep.  157;  Falhn  v.  Chidester,  46  Iowa,  688;  a  a,  28 
Am.  Bep.  164;  MUbum  v.  MWmm,  60  Iowa,  411;  S.  C,  14  N.  W.  Rep.  204| 
Aiden  v.  Johnson,  63  Iowa,  124;  Warner  v.  Beach,  4  Gray,  162;  AA  ▼.  A^ 
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9  Ohio  St.  383;  Eoam  ▼.  Anienon,  15  Id.  324;  TotnSnmm  r,  TamSuMm,  1 
ABhm.  224;  McKmghi  ▼.  Read,  1  Whart.  213;  WaSber  7.  Hatt,  34  Pa.  St. 
483;  EdwanU'sAppeai,  47  Id.  144;  HolUn^swnih's  Appeal,  51  Id.  518;  Willartre 
EtiaU^  68  Id.  327;  Qnntmar  t.  JTo^y,  81  Id.  400;  ^'^iftre'^  IkUOe,  11  Fhila. 
110;  Hart  v.  ^oH;  70  Ga.  764. 


Davis  v.  Punk. 

r89  PSNN8TLVAKIA  STATB,  Stt.] 

TBOfvxB  WILL  Lot  lOB  Wbovoful  Convxbsion  of  Pbomibbobt  Kon.    Pet 

lliompaon,  J. 
Plxdgbb  is  Bound  to  Kotut  Plbdoob  of  Intiqit  to  Sxll  Plmdgx,  after 

default  in  payment,  and  of  the  time  and  place  of  nle^  in  the  abeenoe  of 

a  contract  to  aell  es  mero  motu. 

Tboveb  brought  by  Funk,  as  the  administrator  of  one  Rich- 
aids,  against  Davis,  for  the  conversion  of  a  promissory  note. 
The  plaintiff  had  a  verdict  and  judgment,  and  the  defendant 
flaed  out  a  writ  of  error.    The  facts  are  stated  in  the  opinion. 

0€9i  and  CuyUrj  for  the  defendant  in  error. 

By  Court,  Thompson,  J.  No  question  was  made  on  the  trial 
below  as  to  the  form  of  action,  and  there  is  nothing  on  the 
record  to  raise  it  now.  That  trover  will  lie  for  a  wrongful  con* 
yersion  of  bonds,  bills,  notes,  stocks,  title  papers,  and  the  like, 
has  been  too  often  determined  by  the  courts  to  be  now  doubted: 
Biddle  v.  Bayard,  13  Pa.  St.  150;  Pittsburgh  and  C.  R.  R.  Co. 
y.  Barkery  29  Id.  160;  Lockwood  v.  BvUj  1  Cow.  322  [13  Am. 
Dec.  539];  Steams  v.  Marsh,  4  Denio,  227  [47  Am.  Dec.  248]. 

The  note,  for  the  recovery  of  which  this  action  was  brought, 
was  pledged  by  a  broker  with  whom  it  had  been  left  to  be 
negotiated  for  a  loan  to  himself,  and  on  default  of  payment,  it 
was  sold  for  what  it  would  bring — ^being  less  by  some  five  hun- 
dred dollars  than  its  £Eice,  which  called  for  one  thousand  one 
hundred  dollars.  The  plaintiff,  the  administrator  of  the 
original  owner,  having  tendered  the  advance  made  by  the 
pledgee,  the  defendant,  to  the  pledgor,  four  hundred  and  ninety 
dollars,  brought  suit  to  recover  the  difference  between  that 
siun  and  the  face  of  the  note. 

On  the  trial  below,  two  points  were  made  and  discussed: 
first,  could  the  pledgee,  in  the  absence  of  a  contract  to  sell,  on 
defiault  of  payment,  sell  the  security  to  pay  the  debt,  and  was 
each  a  contract  implied  in  that  sort  of  bailment?  This  point 
I  understand  the  court  to  have  affirmed,  and  to  have  put  the 
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case  on  the  next  pointy  now  lo  be  etated,  and  that  was.  Could 
anoh  a  sale  be  made  without  notice  to  the  pledgor  of  the  tune 
and  place  of  the  sale?  This  he  held  to  be  necessaxyy  and  this 
must,  under  the  charge,  have  been  the  ground  upon  which  the 
plaintiff  got  a  verdict. 

This  being  our  understanding  of  the  charge,  we  cannot  dis* 
cuss  the  first  point,  for  it  was  with  the  plaintiff  in  error;  and 
we  leave  it  without  the  expression  of  any  opinion  in  regard  to 
the  law  of  it,  and  proceed  to  diBi)ose  of  the  second  question, 
which  regards  the  duty  imposed  by  law  on  the  bailee  of  a 
pawn  or  pledge  to  give  notice  to  the  pledgor  of  an  intent  to 
sell,  and  of  the  time  and  place,  without  regard  to  the  question 
of  whether  the  pawnee  of  a  chose  in  action  may  sell  it  or  not^ 
as  may  be  done  in  case  of  merchantable  commodities  pledged 
or  pawned.    That  point  is  not  before  us. 

We  are  clearly  of  opinion  that  the  learned  judge  of  the  dis- 
trict court  was  right  in  ruling  that  the  pledgor  was  boimd  to 
give  notice  of  an  intent  to  sell  after  default  of  payment,  and 
of  the  time  and  place  of  sale,  in  the  absence  of  a  contract  to 
sell  ex  mero  motu.  The  authorities  seem  uniform  as  to  this. 
In  SUams  v.  Marshy  4  Denio,  227  [47  Am.  Dec.  248],  Mr. 
Justice  Jewett  says:  ''As  the  law  now  is,  the  pledgee  may  file 
a  bill  in  chancery  for  a  foreclosure,  and  proceed  to  a  judicial 
sale;  or  he  may  sell  without  judicial  process,  upon  giving  rea- 
sonable notice  to  the  pledgor  to  redeem,  and  of  the  intended 
sale;"  and  to  the  same  effect  is  2  Kent's  Com.  581-583;  Story 
on  Bailments,  sec.  310;  Story  on  Contracts,  sec.  723;  2  Story's 
Eq.  Jur.,  sec.  1008.  So,  also,  is  the  case  of  Lewis  v.  OrcAamj  4 
Abb.  Pr.  106. 

The  cases  of  Wilson  v.  2W£er,  1  P.  Wms.  261,  and  also  re- 
ported in  1  Bro.  P.  C.  494,  by  the  name  of  Wilson  v.  Toohery 
Administrator  of  ThynnSj  and  the  case  of  De  Lide  v.  Priestman^ 
1  Bro.  176,  cited  as  in  conflict  with  the  above  principles,  are 
not  so,  as  has  been  well  shown  by  Judge  Stroud,  in  an  able 
opinion  in  another  aspect  of  this  case,  to  be  found  in  7  Am. 
Law  Beg.  483. 

The  rule  is  commended  by  every  consideration  of  £Edr  deal- 
ing. At  best,  the  remedy  is  very  summary,  and  operates 
against  the  property  of  needy  creditors  generally.  It  is  but 
just,  therefore,  that  an  opportunity  to  redeem  should  be  allowed 
to  the  last;  or,  if  unable  to  accomplish  that  desirable  end,  that 
the  debtor  may  have  an  opportunity  to  procure  the  attendance 
of  bidders,  to  prevent  the  sacrifice  of  his  property;  or  collu* 
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vwe  Bales  to  interested  parties.  This  assimilates  the  sales 
scxmewhat  to  a  judicial  sale,  where  public  notice  of  time  'and 
place  is  always  a  prerequisite  to  its  TaUdity. 

As  we  see  no  error  in  any  part  of  the  chiurge  fiedrly  before  ns, 
we  must  affirm  the  judgment 

Judgment  affirmed. 

TsoTXB  wnii  Ln  iok  Nof%  CtenficuLTa  or  8iecK»  nai  Oommrr.  Ad- 
9er,  73  Am.  Deo.  106^  and  note  ooUaeting  prior  omm;  and  lee  RMku  v. 
IHtdbard,  76  Id.  134. 

PUEDon  MAT  FoBSOLOSi  ZN  BQunT,  OB  81LL  Abtigui  Pledoxd  witiumt 
jndidal  prooen:  SUanu  ▼.  Manh,  47  Am.  Deo.  248;  ZMtetfv  ▼.  Towmendt  49 
Id.  723;  endnote;  WUmtr.  LUUe,  61  Id.  307,  aodnote.  He  may  eeD,  with* 
oat  jvdioial  prooeH»  npon  gmng  nottoe  to  the  debtor  to  zedeem:  Wheeler  ▼. 
Perdee^  43  Wis.  338;  bntanotioeof  thetimeandplaoeof  Mle^Qnleoswaxvedy 
b  indiapenHUe:  OaaJbiiaii  ▼.  ffaifee,  46  BL  163;  SUgreaeee  ▼.  Farmen'  and 
Meekame^  Bmk,  49  Pa.  8t  464;  the  last  three  oases  dtiiig  the  prinoipal 


Steininqbb  V.  Hooh's  Ezecutob. 

FW  Pbhhstltahia  Statb,  288.1 

On  Who  81011s  XrarBUuifT  Impobtino  Obuoatiok  is  Prima  FAOOi  Bouhd 
BT  It,  whether  he  signs  at  the  right  or  the  left  hand  of  the  paper,  if  there 
is  no  room  for  an  inference  that  any  other  was  intended  to  be  the  signer. 

Pemumwiow  that  0ns  Who  Signs  Instsuicxnt  Impobtino  Obuoation  n 
Bound  bt  It  dobs  not  Bzdt,  where  the  signatore  ooonpies  an  eqniTocal 
position;  as  that  of  a  sabscrilnng  witness  to  an  instrument  nnder  seal, 
prepared  for  and  ezeoated  by  but  one  person. 

OvB  Who  Sions  Instbumbnt  in  Plagb  bob  SuBSibBiBiNO  WnNBas  is  not 
Pbima  Facb  Liablb  as  a  oo-promisor,  becanse  the  word  "witness"  did 
not  appear,  where  the  instrament  is  in  form  the  sin^^  bill  of  another, 
and  is  ezeoated  by  him  as  snch. 

Dkbt  by  Abraham  Hoch,  as  executor  of  Samuel  High, 
against  George  Stemhiger.  The  facts  are  sufficiently  stated 
in  the  opinion. 

Marx  and  RunJ^  and  Eliaha  ForreHj  for  the  plaintiff  in  error. 
John  D.  Stilesy  for  the  defendant  in  error. 

By  Court,  Thompson,  J.  The  plaintiff,  in  his  repreeentative 
eapadty ,  sued  the  defendant  as  a  co-promisor  with  Abraham 
Bahbach,  on  the  following  instrument: 

^^Allbittown,  March  29, 1856. 

"  One  year  after  date,  I  promise  to  pay  to  the  order  of  Sam* 

uel  Higjb,  die  sum  von  acht  huntert  daler,  without  defidcation, 

far  value  received,  with  lawful  interest  till  paid. 

"Abraham  Eshbach.  [seal.] 
^^OsoBOB  Steininoeb." 
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The  acknowledgment  of  the  signature  by  the  defendant  hav- 
ing been  testified  to,  the  court  admitted  it  in  evidence  under 
exception.    This  constitutes  the  first  assignment  of  error. 

The  effect  of  this  ruling  was  a  determination  that  the  in  * 
strument  was  prima  facie  the  promissory  note  of  the  defend  • 
ant;  and  as  this  and  the  eighth  and  tenth  assignments,  which 
are  exceptions  to  the  charge,  present,  in  substance,  but  ono 
question,  they  will  be  considered  together. 

Does  this  signature,  considering  the  form  of  the  instrument, 
its  execution,  and  the  position  of  the  defendant's  name  on  it, 
prima  facie  import  an  obligation,  and  to  go  to  the  jury  on 
proof  of  the  execution,  as  in  ordinary  cases? 

It  matters  little  where  the  signature  of  a  party  to  a  writing 
may  be  placed,  if  the  instrument  imports  an  obligation  or  an 
engagement,  and  is  accordingly  so  signed.  Whether  it  appear 
at  the  right  or  the  left  hand  of  the  paper,  the  signer  will  be 
presumed  to  be  bound  by  it,  for  there  is  no  room  for  an  infer- 
ence that  any  other  was  intended  to  be  the  signer. 

But  this  cannot  be  claimed  where  the  signature  occupies  a 
position  that  is  certainly  equivocal.  Still  less  so  when  the 
position  is  that  of  a  subscribing  witness,  and  another  has  exe* 
cuted  the  instrument  prepared  for  the  signature  of  but  one 
person.    That  is  our  case. 

The  instrument  is  in  form  the  single  bill  of  Eshbach,  and 
as  such  it  was  executed  by  him.  At  the  other  end  of  the  paper 
stands  the  defendant's  name.  It  was  claimed,  when  offered  in 
evidence,  that  inasmuch  as  the  word  "  witness "  did  not  ap- 
pear to  explain  the  purpose  of  the  defendant's  signature,  that 
therefore  its  appearance  on  the  paper  was  prima  facie  evidence 
that  it  was  the  promise  of  the  defendant.  It  was  only  on  this 
ground  that  the  court  could  have  admitted  it  on  proof  of  the 
signature  alone.  The  admission  was  not  preceded  by  any 
other  proof,  but  being  followed  by  testimony  which  would 
have  justified  its  admission,  this  error  would  have  been  cured, 
for  the  order  of  testimony  is  generally  a  matter  for  the  court; 
but  the  doctrine  that  this  execution  was  to  be  taken  to  be 
pnma  facie  evidence  that  it  was  the  promissory  note  of  th» 
defendant  was  a  serious  error,  as  will  appear  presently,  and 
not  cured  by  the  oral  evidence  that  it  was  intended  to  be  80» 
which  was  afterwards  given. 

I  do  not  doubt  but  there  was  evidence  from  which  a  jury 
might,  if  they  believed  it,  have  found  that  the  instrument  was 
the  promissory  note  of  the  defendant.    A  note  drawn  in  iha 
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flingnlar  number,  and  signed  by  several,  has  often  been  held 
to  be  binding  as  the  joint  and  several  note  of  all:  Bjles  on 
Bills,  67,  note  1,  and  authorities  there  cited. 

Nor  do  I  doubt  that  a  sealing  by  one,  and  a  signature  with- 
out a  seal  by  another,  might  be  the  single  bill  of  one  and  the 
promissory  note  of  the  other:  Biery  v.  Haines^  5  Whart.  663* 
Bat  then  it  must  either  appear  to  be  so  by  the  instrument,  or, 
if  equivocal,  be  made  to  appear  so  by  proper  proofs. 

Prima  facie  it  was  not  the  several  note  of  the  defendant,  for 
it  was  the  perfect  single  bill  of  another.  His  signature  did 
not  go  a  step  towards  establishing  that  it  was  his  promise.  It 
was  just  where  the  name  of  the  subscribing  witness  is  usually 
to  be  found.  It  was  an  instrument  under  seal,  which  is  usually 
executed  in  the  presence  of  a  subscribing  witness,  and  in  a 
form  which  pmna  facte  excluded  any  legal  inference  of  the 
kind  assumed.  Custom  is  law,  and  by  it  we  are  justified  in 
inferring  that  an  instrument  drawn  to  be  signed  by  one  person, 
and  signed  at  the  right  hand,  is  the  signature  of  the  promisor, 
and  a  signature  on  the  left  is  the  attestation.  As  it  stood,  the 
inference  was  against  the  paper  being  the  note  of  the  defend- 
ant, and  required  proof  before  its  admission  to  overrule  this 
legal  inference.  It  is  true,  the  plaintiff  gave  evidence  to  prove 
that  it  was  intended  to  be  the  note  of  the  defendant,  by  his 
own  admissions  and  consent,  at  the  time  of  signing.  But  if  it 
was  to  be  taken  to  be  his  note  prima  facie  as  it  stood  in  his 
signature,  it  is  plain  that  the  jury  might  have  found  for  the 
plaintiff,  although  the  entire  oral  testimony  might  be  dis- 
credited, or  none  given.  This  was  the  error:  it  was  not  the 
defendant's  note  unexplained,  and  there  could  not  properly 
have  been  a  recovery,  without  there  was  a  preponderance  of 
testimony  to  establish  an  intended  liability  by  the  defendant. 
The  charge  was,  "that  where  a  man  puts  his  name  at  the  bot- 
tom of  a  note,  prima  facie  he  is  a  party  to  it  as  a  promisor. 
His  responsibility  does  not  depend  upon  whether  his  signature 
10  a  little  more  to  the  left  than  to  the  right." 

This,  while  undoubtedly  true  where  there  is  a  consistency 
between  the  form  and  the  signature,  where  there  is  but  one 
name  designed  to  be  put  to  the  instrument,  is  not  true  where 
the  instrument  is  equivocal,  or  complete  with  one  signature, 
and  there  is  another,  neither  executed  with  equal  solemnity 
with  the  first,  nor  in  the  place  of  a  promisor,  and  to  a  paper 
speaking  but  for  one  person,  and  already  executed  by  one. 
Under  this  general  ins^ction,  the  jury  may  have  given  theix 
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verdict  without  regard  to  what  was  essential  to  be  established 
by  proof^  and  for  tlus  reason  the  judgment  most  be  reversed. 

The  other  assignmentsof  error  are  not  sustained.  Itistrae, 
the  question  allowed  to  be  asked  Anna  High  was  not  altogether 
unobjectionable  on  the  ground  assigned.  Facts  ought  not  to 
be  assumed  in  an  examination  in  chief,  but  as  much  latitude 
in  the  direction  an  examination  is  to  take  is  allowed  in  all 
courtSy  we  would  not  reverse  on  account  of  the  permission  to 
ask  the  question  in  the  form  in  which  it  was  put  in  this  case. 
Doubtless  all  complaint  will  be  avoided  on  another  triaL 

Decree  reversed,  and  a  wnire  de  novo  awarded. 


Tbb  nmrairAL  oasi^  as  it  again  oama  bates  tlis  oout^  Is  i<spw>sd  in 
Bttkdmger  V.  fTocA'sA^n  42Fa.  Sfc.  482. 


Keen  v.  Coleman. 

189  PByHSTLYAllIA  SCAn,  9M.] 

MAitRfin  WoMAH  X8  HOT  BflioPFBD  iBOM  Smnvo  UP  CormaauMM  to  ua 
aotioa  on  hsr  jndgment  bond,  by  the  fiict  that  ahe  falaelj  npnaanted 
hsnaLF  as  singla  at  the  time  she  gave  H,  and  tfaeroby  obtained  the  con- 
for  which  it  was  given. 


Assumpsit.  The  defendant,  Mary  Ann  Coleman,  who  was 
a  married  woman,  by  falsely  representing  herself  as  a  widow, 
induced  the  plaintiff  to  take  her  judgment  bond  and  mortgage 
for  certain  promissory  notes  of  one  George  Moore,  on  which 
the  plaintiff  was  about  to  sue*  Mrs.  Coleman  afterwards 
applied  to  the  court  for  a  rule  to  strike  off  the  judgment,  on 
the  ground  that  she  was  a  married  woman.  The  court  refused 
to  do  this,  but  directed  an  issue  to  determine  whether  she  was 
a  married  woman  or  not  at  the  time  she  executed  the  bond. 
The  defendant  had  a  verdict  and  judgment,  whereupon  the 
plaintiff  sued  out  a  writ  of  error.  The  question  in  the  case, 
which  arose  on  the  charge  to  the  jury,  was,  whether  the  de- 
fendant was  estopped  from  setting  up  coverture. 

WiUiam  L,  Hintj  F.  C  Brew9ter^  and  LuteoB  JBtrvt,  for  the 
plaintiff  in  error. 


By  Court,  Lowbie,  C.  J.    The  defendant  was  a 
woman  when  she  gave  this  judgment  bond,  and  the  court  be- 
low  decided  that  it  is  not  made  good  by  the  ftct  that  she 
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represented  herself  to  be  single  at  the  time  she  gave  it,  and 
thereby  obtained  the  consideration  for  which  it  was  given. 

She  may  be  liable  to  an  action  for  the  deceit  practiced  by 
her;  but  she  had  no  legal  power  to  execute  this  bond,  and  by 
it  she  cannot  be  legally  bound.  As  in  the  case  of  in&ncy,  it 
is  not  a  question  of  privilege,  but  of  legal  incapacity  to  con- 
tract, that  stands  in  the  way  of  the  plaintiff's  recovery  on  this 
bond.  The  wrong  done  cannot  make  the  contract  good  by 
way  of  estoppel,  and  the  wrong  itself  will  not  always  furnish 
a  cause  of  action:  Stoolfoos  v.  Jenhins^  12  Serg.  &  B.  403; 
CuHia  V.  Patten^  11  Id.  805;  Irwin  v.  £em,  8  Bawle,  851; 
WSU  V.  WeUhj  6  Watts,  9.  In  England,  the  court  refuses  to 
set  aside  such  a  judgment  as  this  in  a  summary  way,  where 
the  woman  had  represented  herself  as  single,  though  it  is  con- 
ceded that  it  would  be  set  aside  on  writ  of  error:  Clancy  on 
Harried  Women,  81.  The  mode  pursued  here  is  a  substitute 
for  a  writ  of  error,  or  audita  querela.  We  do  not  see  how  there 
can  be  an  estoppel  involved  in  the  very  act  to  which  the  in- 
capacity relates,  that  can  take  away  that  incapacity.  If  a 
legal  incapacity  can  be  removed  by  a  fraudulei?t  representa- 
tion of  capacity,  then  the  legal  incapacity  would  have  only  a 
moral  bond  or  force,  which  is  absurd. 

Judgment  aflbmed. 

MAmantn  WonN,  whbn  Bbiofpid:  See  Bradteyr.  ffnyder,  68  Am.  Deo. 
SU,  and  note;  Ltmeil  ▼.  DameU,  61  Id.  448,  and  note;  Morriatm  v.  WUmm, 
73  Id.  603L  A  mamed  woman  la  not  estopped  from  aetting  up  ouverture  ta 
defeat  a  reoofrery  on  her  bond,  the  conaideration  of  whioh  was  obtained 
throngh  her  repreoentations  that  she  waa  a  widow:  Klem  t.  Caldwell,  91 
Fk.  St.  144.  Legal  incapacity  cannot  be  removed  by  frandnlent  repreeenta- 
tion%  nor  can  there  bean  eatoppel  involved  in  the  act  to  which  the  incapacity 
relatea  that  can  take  sway  that  incapacity:  In  re  Ccmttock,  11  Nat.  Bank. 
Reg.  181;  both  citing  the  principal  case;  but  in  the  principal  case  the  ques* 
tion  waa  waived  whether  an  action  for  deceit  would  lie:  Olidden  v.  Simpler, 
62  Fk.  St  406. 

Tbb  nnrciPii.  oasb  is  cnriD  in  Stme  v.  Efoerhardt,  102  U.  S.  313,  S.  G. 
I  Timna.  Bep.  21,  CeuTpeider  v.  Cbipenter,  45  Ind.  146,  to  the  point  that  an 
eatoppel  m  jMMi  is  not  applioable  to  infants,  and  a  frandnlent  repreaentation 
of  capacity  is  not  equivalent  to  an  actual  capacity;  and  in  Haoftnum  v. 
Ofj/bom,  64  Fa.  St.  122,  to  the  point  that  a  married  woman  cannot  incumhef 
her  separate  estate  for  the  benefit  of  another. 
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Plymouth  Railroad  Company  v.  Colwell. 

[89  PiNZCSTLYAinA  STATS,  887.] 

Railroad  Company's  Lakds  ass  Exxuft  from  Levt  avb  Sals  under 
judgments  against  it»  when  the  lands  are  appropriated  to  corporata  ob- 
jects, and  are  necessary  for  the  full  enjoyment  and  exerciae  of  any  fru* 
chise  of  the  company,  whether  the  lands  are  acquired  by  pnrcfaaae,  or  by 
the  exercise  of  the  power  of  eminent  flnmam.  Sequestration  is  tfaa  only 
remedy. 

Railroad  Company's  LandSi  not  Actually  Dedigatbd  to  CoRfomATi 
Purposes,  are  bound  by  lien  of  judgments  against  the  company,  and  are 
liable  to  levy  and  sale  thereunder,  in  the  same  manner  and  with  the 
same  effect  as  the  lands  of  any  other  debtor. 

Canal  Basin,  Purchased  by  Railroad,  is  Subject  to  Levy  and  Sale  on 
Execution  a^^ainst  the  company,  where  the  railroad  has  no  anthoriaed 
canal  connection.    It  is  not  a  legitimate  incident  of  the  railroad. 

Railroad  Company  cannot  Appropriate  Ground  vor  Engine  and  Water 
Stations  after  the  lapse  of  five  years,  where  it  is  aathorized  by  its  char- 
ter to  appropriate  a  strip  of  land  of  but  a  certain  width,  except  in  deep 
cuts  and  fillings,  or  at  points  selected  for  depots,  or  engine  or  water 
stations,  and  is  given  five  years  to  complete  a  locomotive  road,  but  only 
a  horse  road  was  constructed  within  that  time. 

Ejectment,  brought  May  12,  1858,  by  the  Plymouth  Rail- 
road Company  against  Stephen  Colwell  and  Susanna  Jacoby, 
in  which  the  defendants  had  a  verdict  and  judgment  The 
facts  are  stated  in  the  opinion. 

D,  H.  Midvanyj  for  the  plaintiffs  in  error. 

H,  McMiUer  and  JaineB  Boyd^  for  the  defendants  in  error. 

By  Court,  Woodward,  J.  It  was  demonstrated  on  the  argu- 
ment, from  the  descriptions  in  title  papers  and  from  a  draught  of 
the  premises,  that  the  land  for  which  Colwell  took  defense  was 
not  within  the  description  of  the  plaintiff's  writ.  Of  course 
they  were  not  entitled  to  recover  that  for  which  they  had  not 
sued,  and  the  verdict  and  judgment  as  to  Colwell  are  unim- 
peachable. 

But  the  defense  of  Mrs.  Jacoby,  as  to  her  part  of  the  prem- 
ises, rests  on  another  footing.  To  explicate  it  clearly  from  the 
confusion  of  an  ill-arranged  paper-book,  the  leading  facts  of 
the  case  must  be  grouped  together. 

By  an  act  of  assembly  of  the  eighteenth  of  March,  1836,  the 
plaintiffs  were  incorporated  as  a  railroad  company,  to  build  a 
railroad  apparently  for  the  purpose  of  connecting  the  lim*^ 
kilns  and  farms  of  the  interior  of  Montgomery  county  wilb 
the  Philadelphia,  Germantown,  and  Norristown  railroad.  In 
ApriL  1837,  they  bought  a  farm  of  Aaron  Lukens,  of  forty 
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acres  and  one  hundred  and  four  perches,  through  which  theii 
road  was  to  pass.  They  built  a  cheap  railroad  three  and  three 
fourths  miles  long,  suitable  only  for  horse-power,  and  have 
maintained  it  as  such  ever  since.  In  1841,  they  sold  off  to 
John  Freedly  and  others  thirty-eight  acres  and  one  hundred 
and  thirty  perches  of  the  Lukens  farm,  retaining  only  one  acre 
and  one  hundred  and  thirty-four  perches — the  premises  now  in 
dispute.  In  1844,  this  retained  lot  was  sold  at  sheriff's  sale,  on  a 
judgment  of  Joseph  Leedom  against  the  company,  the  sale  was 
set  aside,  and  it  was  sold  again  on  the  same  judgment  to  John 
Freedly,  for  nine  hundred  and  fifty  dollars.  The  last  levy  and 
sale  described  the  premises  as  **  two  acres,  more  or  less,  on  a  part 
of  which  is  the  Plymouth  basin,  and  the  Plymouth  railroad 
passes  across  said  lot,  subject  to  the  corporate  franchises  of  the 
said  Plymouth  Railroad  Company  over  a  part  of  said  lot,  if  any 
they  have."  Exceptions  were  filed  to  said  sale  on  behalf  of 
the  company,  on  the  ground  that  the  premises  were  expressly 
reserved  to  the  company  for  railroad  purposes,  and  that  they 
included  the  basin  and  grounds  on  which  the  road  is  located, 
and  which  are  indispensable  appurtenants  of  the  road.  The 
court  overruled  the  exceptions  and  confirmed  the  sale.  On  the 
twenty-sixth  of  November,  1849,  Freedly  conveyed  part  of 
the  premises  to  Colwell,  and  after  Freedly's  death,  his  executors, 
in  1853,  conveyed  the  residue  to  Susanna  Jacoby.  The  com- 
pany claim  the  basin  as  a  means  of  communicating  with  the 
Schuylkill  canal.  It  would  seem  there  was  a  basin  on  the 
Lukens  farm  before  the  company  bought,  and  that  it  was  used 
as  a  deposit  for  logs  to  supply  an  adjacent  saw-mill.  After 
their  purchase,  the  company  deepened  liie  basin  so  as  to  accom- 
modate canal-boats,  which  were  brought  in  there  to  receive 
from  the  railroad  lime  and  other  freights  to  be  carried  away 
by  the  Schuylkill  canal.  The  company  insist  on  their  right  to 
retain  the  basin  for  this  purpose,  and  they  claim  the  rest  of 
the  ground  for  the  tracks  of  their  road,  for  depots,  engine- 
houses,  etc. 

What  was  the  effect  of  the  sheriff's  sale  on  the  company's 
title?  They  had  very  express  authority  by  the  incorporating 
law  to  buy,  hold,  mortgage,  and  sell  lands;  and  in  locating 
their  road  they  probably  found  it  expedient  to  buy  the  Lukens 
farm  rather  than  pay  damages  for  crossing  it.  This  is  often 
the  true  policy  of  railroad  companies;  but  lands  so  bought 
and  not  actually  dedicated  to  corporate  purposes  are  bound  by 
the  lien  of  judgments,  and  are  liable  to  be  levied  in  execu- 
tion, and  sold  by  the  sheriff  in  the  same  manner  and  with  the 
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same  effect  as  the  lands  of  any  other  debtor.  As  to  land 
which  has  been  appropriated  to  corporate  objects,  and  is  neoea^ 
sary  for  the  fiill  enjoyment  and  exercise  of  any  franchise  of 
the  company,  whether  acquired  by  purchase  or  by  exercise  of 
the  delegated  power  of  eminent  domain,  the  company  hold  it 
entirely  exempt  from  levy  and  sale;  and  this  on  no  ground  of 
prerogative  or  corporate  immunity,  for  the  company  can  no 
more  alien  or  transfer  such  land  by  their  own  act  than  can  a 
creditor  by  legal  process;  but  the  exemption  rests  on  the  pub- 
lic interests  involved  in  the  corporation.  Though  the  corpora- 
tion in  respect  to  its  capital  is  private,  yet  it  was  created  to 
accomplish  objects  in  which  the  public  have  a  direct  interest, 
and  its  authority  to  hold  lands  was  conferred  that  these  ob- 
jects might  be  worked  out.  They  shall  not  be  balked,  there- 
fore,  by  either  the  act  of  the  company  itself  or  of  its  creditors. 
For  the  sake  of  the  public,  whatever  is  essential  to  the  oor^ 
porate  functions  shall  be  retained  by  the  corporation.  The 
only  remedy  which  the  law  allows  to  creditors  against  prop- 
erty so  held  is  sequestration:  Susquehanna  C.  Co.  v.  Banham^ 
9  Watts  <fe  8.  28  [42  Am.  Dec.  315].  And  that  remedy  is  con- 
sistent with  corporate  existence,  whilst  a  power  to  alien,  or 
liability  to  levy  and  sale  on  execution,  would  hang  the  exist- 
ence of  the  corporation  on  the  caprices  of  the  managers  or  on 
the  mercy  of  its  creditors.  For  the  corporation  would  cease 
to  exist  for  the  purposes  of  its  institution,  when  its  means  of 
subsistence  were  gone.  It  might  still  have  a  name  to  live,  but 
it  would  be  only  a  life  in  name.  A  railroad  company  could 
scarcely  accomplish  the  end  of  its  being,  after  the  ground  on 
which  its  rails  rest  had  been  sold  to  a  stranger.  If  such  is  in 
general  the  law  of  corporate  tenures  which  are  essential  to 
corporate  functions,  it  is  peculiarly  the  law  of  this  case  where 
Freedly  took  his  title  from  the  sheriff,  expressly  subject  to  the 
franchises  of  the  Plymouth  BaUroad  Company. 

Then  what  are  the  franchises  of  this  company  ?  Do  they 
include  a  right  to  the  basin  for  purposes  of  navigation  ? 

The  company  were  authorized  to  build  a  railroad,  with  aa 
many  sets  of  tracks  as  they  may  deem  necessary,  from  a  point 
in  the  lands  of  Samuel  Maulsby,  in  the  township  of  White- 
marsh,  in  the  county  of  Montgomery,  near  the  road  dividing 
the  townships  of  Whitemarsh  and  Plymouth,  east  of  said  road, 
*'  and  terminating  at  some  suitable  point  of  the  Philadelphia, 
(jermantown,  and  Norristown  railroad,  between  Meteor's  ford 
and  Wager's  ford,  on  the  river  Schuylkill,  in  said  township  of 
Plymouth." 
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The  veferenoe  to  the  river  Schaylkill,  and  the  fords  thereof^ 
was  for  the  pnzpoBe  of  fizingy  with  approzimato  certainty,  the 
point  od  quern  the  raiboad  was  to  be  btiilt;  but  its  actual  ter- 
minus was  to  be  on  the  Philadelphia  and  Norristown  railroad. 
A  connection  with  that  road  was  intended,  but  not  with  the 
Schuylkill  canal.  The  improvement  contemplated  was  a 
transportation  by  connecting  railroads,  and  not  by  a  railroad 
and  canaL  There  is  not  a  word  in  the  law  of  incorporation 
which  importe  an  intention  to  create  a  navigation  company. 
Then  what  has  the  company  to  do  with  canal  basins  and  canal- 
boate  7  It  is  not  pertinent  to  xu*ge  that  their  road  would  be 
more  profitably  worked  in  connection  with  the  canal  than  with 
the  railroad.  Their  corporate  powers  are  to  be  measured  by  a 
strict  construction  of  the  legislative  grant.  If  they  possess 
the  right  claimed,  it  must  be  found  in  the  powers  specifically 
granted,  or  it  must  result  as  a  necessary  implication  from  the 
express  grante;  and  if  it  can  neither  be  found  in  nor  inferred 
from  the  terms  of  the  grant,  it  does  not  exist.  Authority 
granted  to  terminate  a  road  on  the  Philadelphia  and  Norris- 
town railroad  cannot  be  construed  an  authority  to  terminate 
it  in  the  Schuylkill  canaL  And  it  follows,  as  a  necessary  con- 
sequence, that  a  canal  basin  is  not  a  legitimate  incident  of  a 
railroad  having  no  authorized  canal  connection.  Neither, 
therefore,  under  the  general  principles  of  law,  nor  the  particu- 
lar qualification  expressed  in  the  sheriff's  deed  to  Freedly,  was 
^fhi8  basin  held  as  an  appurtenant  of  the  railroad,  and  hence  a 
valid  title  passed  by  the  sheriff's  sale  to  Freedly,and  through 
him  to  Mrs.  Jacoby. 

But  the  whole  lot  was  sold,  and  included  the  ytfty  bed  of 
the  road,  as  well  as  the  ground  that  was  needed  for  a  depot 
and  other  buildings.  As  to  such  portions  of  the  lot  as  were 
oooupied  or  appropriated  for  these  purposes,  no  title  passed  to 
Freedly,  and  none,  of  course,  vested  in  Mrs.  Jacoby.  Yet,  she 
having  taken  defense  for  the  whole,  the  verdict  ought  to  have 
distinguished  what  was  lawfully  appurtenant  to  the  road,  and 
what  was  not  The  company  must  be  protected  in  the  poeses- 
mcfn  of  all  that  is  really  essential  to  the  enjoyment  of  their 


Their  charter  authorises  them  to  appropriate  four  rods  in 
width,  and  limito  them  to  that,  except  in  deep  cute  and  fill- 
ings, or  at  pointo  selected  for  depoto,  or  engine  or  water 
stations.  It  evidently  contemplated  a  locomotive  road,  and  it 
gave  them  five  years  to  complete  it,  ^according  to  the  tm^ 
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intent  and  meaning  of  this  act"  In  ascertaining  the  necessarf 
spportenanoes  of  the  road,  regard  is  to  be  had  to  this  limita- 
tion of  time,  for  the  appropriations  of  ground  were  to  be  all 
made  within  that  time.  The  road  was  to  stand  complete  at 
the  end  of  five  years — ^not  that  all  neoessaiy  tracks  and  bnild- 
ingSy  which  increasing  business  should  require  to  be  added  to 
the  first  construction,  should  have  been  erected  in  that  time, 
but  that  the  ground  for  all  such  additions  should  have  been 
appropriated,  and  one  track  at  least  finished. 

If  the  fiEUst  be  that  a  locomotiye  road  has  not  yet  been  con- 
8tructed,it  is  too  late  to  appropriate  ground  for  engine  and 
water  stations:  that  should  have  been  done  within  the  five 
years.  And  indeed,  it  would  be  hard  for  the  company  to 
maintain  the  track  of  a  horse  road  under  such  a  law  as  they 
have,  if  they  were  proceeded  against  by  the  commonwealth. 
But  we  will  not  allow  them  to  be  ousted  firom  the  ground  th^ 
actually  occupy  by  an  intruder,  with  merely  color  of  title;  nor 
is  a  forfeiture  of  chartered  privileges  to  be  declared  in  this  col- 
lateral action.  They  are  entitled  to  retain  and  enjoy  ibe 
ground  they  occupy,  and  which  they  appropriated  for  the  law- 
ful purposes  of  the  road  within  five  years  firom  the  date  of  the 
charter.  But  no  alleged  appropriation  for  engine-houses  and 
water-stations  ought  to  be  respected,  if  it  was  followed  by  no 
bona  fide  efibrt  to  build  a  locomotive  road,  according  to  the 
plain  intent  of  the  charter.  Without  such  a  road,  an  appro- 
priation of  that  sort  would  be  useless,  if  not  firaudulent. 

These  seem  to  us  to  be  the  principles  on  which  this  cause 
ought  to  have  been  decided.  Most  of  them  were  observed  by 
the  learned  judge  in  his  rulings;  but  what  portion  of  tba 
ground  had  become  appurtenant  to  the  road  by  appropriatum 
such  as  we  have  described  was  a  question  of  £Eict  which  ought 
to  have  been  submitted  to  the  jury.  And  there  was  some  evi- 
dence on  the  point  in  the  admitted  portions  of  Carson's  depo- 
sitions. If  there  ever  was  any  appropriation  made  by  stakea 
or  fences,  or  other  acts  on  the  ground,  the  company  ought  to 
be  able  to  show  it  by  the  most  irrefragable  proof! 

The  assignments  of  error,  founded  on  bills  of  exception  to 
evidence,  were  apparently  made  in  studious  disr^ard  of  tho 
rules  prescribed  in  18  Pa.  St  578,  especially  rule  8;  but  stilly 
we  have  gone  through  them  as  well  as  we  could,  and  neither 
in  them  nor  in  the  answers  to  the  points  propounded  do  wo 
aee  any  other  ground  for  reversing  the  judgment  than  the  £ul- 
lue  to  submit  to  the  jury  the  question  how  much  of  the  ground 
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In  dispnte  the  company  had  actoally  appropriated  to  the  law- 
fill  purpoees  of  their  corporation. 

The  judgment  is  reversed,  and  a  venire  faeiae  de  novo  is 
awarded  as  to  Susanna  Jaooby,  and  judgment  affirmed  as  ta 
Stephen  Golwell. 

RaILBOAD  CoMPANT'b  PaOPKBTT,  WHJPHJUt  HAT  BB  SOLD  UBDIB  JUBKOLia 

Pboobss:  See  note  to  Coe  ▼.  CbbimftcM  efc.  B*  R.^  75  Am.  Dec.  560.  And  le* 
9m»qmhoama  Canai  Cow  t.  Bonham,  42  Id.  315.  The  land  of  a  nulroed  com- 
pany cannot  be  levied  vpon  by  a  creditor:  TakoU  ▼.  TowiMp  qfPim  Oram, 
1  Flipp.  146;  and  the  easement  or  right  of  paaaage  of  a  railroad  over  lend  i* 
not  the  sabject  of  a  lien  or  sale  under  ezecntion:  Wettem  Pemuffhtania  B.  J?. 
▼.  JohnHoH,  58  Pa.  St.  294.  A  corporation,  being  establiahed  by  law»  and 
4imting  in  legal  contemplation  for  the  public  benefit^  can  only  be  pat  ovt  of 
ezifltenoe,  or  atripped  of  what  is  essential  to  its  existence,  by  public  aathority^ 
and  not  by  private  soiton:  Ootkmd  Ry  ▼.  JSTeenaii,  56  Id.  203;  and  see  €QEim> 
ksmi  HC.B.B.Y.  Bpeet^  Id.  914.  The  principal  case  is  dted  to  tiie  fw^filug 
points. 


BaOKUS   V.    MUBPHY. 

[89  PimrSTLTAHIl.  SVAIB,  t97.] 

Xqunr  or  Pasks&bshzp  Cbxditobs  to  havb  Pabjtnbbship  Pitopmr  A^ 
FLEBD  TO  FiBif  Dbbib  is  to  be  worked  out  through  the  partners. 

PABmEB  MAT  Apply  or  CJohfbl  Appligation  or  Pabtnxbship  Pnonavr 
TO  Fnuf  Dbbib  while  any  partnership  property  remains;  and,  it  would 
seem,  if  he  is  backward,  firm  creditors  may  compel  him  to  allow  them  tft 
use  his  name  for  this  purpose. 

figinrr  or  Pabthbbship  Obbditobs  to  havb  Pabtnxbship  Pbopbbtt  At- 
PLIXD  TO  FiBM  Dbbts  IB  EzTnrauiBHBD  by  a  sale  of  the  property  on 
eouoution  against  an  individual  partner,  the  effect  of  which  is  to  exhaust 
the  firm  assets  and  dissolve  the  partnership. 

Assumpsit.  Murphy,  Benedict,  &  Go.  held  a  judgment  by 
confession  against  C.  E.  Sartwell  &  Bro.,  dated  July  28, 1856^ 
on  which  execution  was  issued  March  1,  1860.  Corwin  & 
McCoy,  on  March  8, 1860,  recovered  judgment  against  John 
C.  Backus  &  Co.,  and  execution  was  issued  thereon  March  5» 
1860.  Qeorge  W.  Sartwell  was  a  member  of  both  firms.  The 
property  sold  under  these  executions  belonged  to  John  C. 
Backus  &  Co.  There  was  no  dispute  as  to  the  payment  of  the 
execution  in  favor  of  Corwin  &  McCoy,  but  enough  of  the  bal- 
ance of  the  proceeds  of  the  property  sold  to  satisfy  their  writ 
was  claimed  by  Murphy,  Benedict,  &  Ca  Subsequently,  upon 
the  application  of  John  C.  Backus  and  the  creditors  of  the  firm 
of  John  C.  Backus  &  Ca,  alleging  the  insolvency  of  the  firm^ 
the  ooini  of  common  pleas  directed  an  issue,  in  anvmfmt^  b^ 
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tween  Jobn  C.  Backus  and  Murphy^  Benedict^  A  Co,  to  try 
the  right  to  so  much  of  the  funds  raised  on  the  sale  under  the 
executions  as  was  claimed  by  Murphy,  Benedict,  &  Co.  upon 
their  judgment.  The  foregoing  fisicts  were  proved  on  the  triaL 
The  defendants  had  a  verdict  under  the  direction  of  the  coart^ 
and  an  appropriation  of  so  much  of  the  money  made  by  the 
sale  as  was  necessary  to  satisfy  their  debt^  interest,  and  costs 
was  ordered.    Backus  thereupon  appealed. 

JL  D.  Wetmorey  (or  the  appellant. 
B.  Brtnon,  for  the  appellees. 

By  Court,  Woodwabd,  J.  The  principles  of  the  partnership 
relation  and  the  effect  of  judicial  sales  of  partnership  effbcts, 
at  the  suit  both  of  partnership  creditors  and  of  creditors  of  in- 
dividual members  of  the  firm,  have  been  so  frequently  and 
fully  discussed  of  late  years  in  this  court  that  it  would  be  a 
waste  of  time  to  restate  them,  and  I  content  myself  by  refer- 
ring to  the  cases  which  illustrate  them:  Doner  v.  Siauffer^  1 
Penr.  &  W.  205  [21  Am.  Dec.  870];  Roap  v.  Rogers^  5  Watts, 
198;  King'9  Appeal,  9  Pa.  St  124;  Deal  v.  Bogue,  20  Id.  228 
[67  Am.  Dec.  702];  Baler^s  Appeal,  21  Id.  82  [69  Am.  Deo. 
762];  Coaver^B  Appeal,  29  Id.  11  [70  Am.  Dec.  149]. 

It  is  not  di£5icult  to  apply  the  doctrines  of  the  foregoing 
cases  to  the  taxstB  of  this  case.  The  equity  of  the  partnership 
creditors  to  have  the  partnership  property  appUed  to  partneor* 
ship  debts  was  to  be  worked  out  through  the  partners.  That 
is  to  say,  whilst  any  partnership  property  remained,  athar 
partner  might  apply  it  or  compel  its  application  to  the  firm 
debts,  and  for  this  purpose  might  avail  himself  of  the  equity 
powers  of  the  courts.  And  possibly  creditors  might  compel 
him  to  allow  them  to  use  his  name  for  this  purpose,  if  he  were 
backward  in  protecting  their  rights;  but  when,  as  here,  neithsr 
he  nor  they  interposed  to  arrest  proceedings  at  law,  the  effect 
of  which  was  to  dissolve  the  partnership  and  to  extinguish  the 
joint  stock,  their  right  to  intervene  in  the  distribution  of  a 
sheriff's  sale  was  gone.  The  money  was  applicable,  firsts  to  the 
execution  of  the  joint  creditors,  and  then  to  that  of  Murphy^ 
Benedict,  &  Co.,  against  Sartwell.  The  sales  on  theee  exeea* 
tions  dissolved  the  partnership  and  exhausted  the  assets.  The 
equities  of  the  partners  and  of  their  creditors  were  extinguished 
by  the  sales,  and  are  not  to  be  revived  for  the  pmpoee  of  being 
asserted  now. 

Ihe  judgment  is  af&rmedi 
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XQUJirr  or  Pibxhsbship  OaMoaoaM  10  hatb  PiBranmnp  Pkofsbtt 
Aprjsd  10  FiBM  DniB  is  to  bo  worked  o«t  throagji  tho  portoien:  Baktf^9 
il|9peBri;  69  Ank  DoQ.  752;  aod note ooUootiiig  prior  oeees;  JOOerT.  A»U;  67 
Id.  a05;  TWbii^iatir.  Chan^hi,  Id.  510;  Cook/^b AffwH^  70 Id.  1401 

EQumr  or  PABmiB  to  Lnrar  upon  AppuxunoBr  of  PABxraBSHiP  Claims 
B  Wazvid  ok  Gohb  upon  a  lale  or  tnuufer  of  his  interest  in  the  pertDer- 
slnp^  eitber  Tolimterily  or  npon  ezeoation:  Baker^^  Appeai,  50  Am.  Dee.  752* 
and  note;  Cfoomr^^  Appeal,  70  Id.  140. 

FAXTHnsBXP  PBOPorrr  d  Pbheabilt  Subjiot  to  Fibm  Dbbtbx  DsbZv. 
Sogue,  57  Am.  Deo.  702;  sad  note;  Saker^tAppealt  69  Id.  752;  sod  note;  Owm* 
mlmg^s  Appeal^  ^ Id.  605;  Mllery.  BMl,  67  Id.  805,  endnote;  Coam^tAp- 
peai70lL  149;  ScmUter  ▼.  DdatkmMi,  71  Id.  428;  Cbnroy  t.  Wcodi,  78  Id. 
e06;  MMardY.  CfmtU,  74 Id.  283;  Chmi  ▼.  Seed,  76 Id.  04;  JIlnMt  Appeal, 
peetg  p.  542;  sad  oompere  TiOmfi^atl  r,.ChampBn,  67  Id.  510;  end  individnal 
property  to  individasl  oediton:  iVfce  ▼.  OuA^  74  Id.  52;  HMardr.  Cfmrtie, 
U.  283;  bcmpeie  OaMmi  t.  Oanon,  70  Id.  207;  Loekig  t.  Pakra,  77  Id.  10& 
Cho  prinfl^  esse  is  dted  in  ramdlke'e  Appeal,  57  Pil  St.  12,  totiie  pobt 
tiiet  when  pertnenhip  property  is  sold  onder  seperete  ezeoatioos  sgsinst  the 
individttsllj,  the  proeeeda  represent  the  seveisl  interests  of  tiie 
end  not  thstof  the  pertnenhip,  sad  shoold  be  approprisMl  aoootd^ 


Gbttohfibli)  V.  Humbert. 

[SI  PsmitTLTAini.  Otatb,  427.] 

TwtUMt  a  Oomnur  hat  Mahitain  Trbspass  AOAnraT  Oo-imua* 

ICnm  Pnoma;  after  a  reooveiy  in  ejectment. 
TwtUMt  or  OoMMOM  IS  Emtetlid  to  Damaqis  iob  Usb  ah]>  OoouvsAxnnr 

BT  Oo-TBir abt,  from  the  time  he  became  the  owner,  where  he  reeofew 
.  the  land  in  ejectment,  sad  then  brings  sn  action  for  mesne  profits. 

T11B8PA88  vi  et  armia.    The  facts  are  stated  in  the  opioJoiL 
Eugua  and  Kimmd^  for  the  plaintifif  in  error. 
Fwnoard  and  Oaithevj  for  the  defendant  in  error. 

By  CSonrti  Woodwabd,  J.  That  a  tenant  in  common  may 
maint,aiTi  trespass  against  a  co-tenant  for  mesne  profits,  after 
s  recoveiy  in  ejectment,  is  shown  by  the  authorities  referred 
to  in  Bennet  v.  Bvilock^  35  Pa.  St  864,  to  which  may  be  added 
the  case  of  Hare  v.  Furyj  8  Yeates,  13  [2  Am.  Dec.  358].  This 
action  is  of  that  sort  Critchfield,  the  plaintiff,  purchased  fi^e 
tmdivided  sixth  parts  of  a  tract  of  lumber  land  on  the  twelfth 
of  February,  1858.  Humbert,  the  owner  of  the  other  sixth, 
was  in  possession,  and  had  cut  down  a  considerable  quantity 
of  timber  trees,  fitr  the  manufacture  of  lumber  at  a  saw-mill 
on  the  premises.  Critchfield  instituted  ejectment  against 
Humbert,  and  recovered  a  judgment  on  the  ninth  of  Septem* 
bor,  1860. 
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He  tben  biooght  this  action  for  xnesne  profits,  but  the  court 
directed  a  verdict  for  the  defendant,  on  the  ground,  appa^ 
<ently,  that  the  evidence  failed  to  prove  any  cutting  of  timber 
trees  subsequently  to  the  date  of  Ciitchfield's  purchase.  If 
that  was  the  court's  reason  (we  are  obliged  to  speak  sabjuDO- 
tively,  for  no  reason  is  assigned  of  record),  it  was  a  reason 
that  affected  the  measure  of  damages  rather  than  the  right  d 
action.  Gritchfield  could  not  recover  for  trees  severed  from 
the  freehold  before  he  became  an  owner,  but  he  would  be  en- 
titled to  damages  for  use  and  occupation  by  the  defendant 
from  the  time  that  his,  Critchfield's,  title  vested.  B^ven  if  the 
damages  were  slight  which  he  was  entitled  to  recover,  the^ 
would  carry  costs,  and  therefore  he  has  a  right  to  demand  a 
reversal  of  the  judgment,  which  put  him  out  of  court  with 
nothing. 

If  the  ruling  were  founded  on  doubts  of  the  plaintiff's  right 
to  maintain  an  action  of  trespass,  the  authorities  referred  to 
will  dissipate  them.  It  is  believed  that  in  two  cases  a  tenant 
in  common  may  have  trespass  against  his  co-tenant:  1.  For 
mesne  profits;  2.  For  a  total  destruction  of  the  common  prop- 
erty. 

The  judgment  is  reversed,  and  a  venire  facia$  de  novo  is 
'Awarded. 


LiABnjTr  OF  Tenabt  nr  Commoh  to  Ck>^TENAiiT  iob  Sbakb  ov  Pfeoiim 
See  Shqpaird  ▼•  Bkhardif  61  Am.  Dec.  473^  and  note  oolleeting  prior  ombu 
Mom$  T.  i2oM^  66  Id.  250;  Peds  ▼.  Carpeniert  Id.  477;  fft^r.  MeDmM,  M 
id.  487)  Iwardr.  BmAm^  69 Id.  606;  Barlyy.  FHaO,  78 Id.  61%  and 


Myeb  V.  Fegaly. 

[88  PxinraTLTARiA  Btati,  429l1 

JvMMnrT  AOAiiiBV  *'JoHH  BoBB*'  IB  Ldeh  ON  Lahsb  ov  '*Jobv  Bub%* 
both  forme  bemg  the  eame  eame  in  aoond,  aooordlng  to  the  prannneiatiim 
prevailing. 

fioiRB  FACIAS,  to  revive  a  judgment  m  the  name  of  John 
Fegaly,  for  the  use  of  E.  Shober,  against  ^' John  Bobb/'  with 
fiotice  to  Michael  Myer,  terre-tenant.  The  question  in  the 
case  was  whether  a  judgment  against  ^^  John  Bobb"  was  a  lien 
on  certain  real  estate  conveyed  to  Myer  by  ^' John  Bubb  *'  and 
wife.  The  court  of  common  pleas  held  that  judgment  to  be  a 
lion,  whereupon  the  defendant  sued  a  writ  of  error. 
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N^wicn  Ltghtneff  for  the  plaintiff  in  error. 


/.  B.  Amwaie  and  Oeorge  W.  MeElroy^  for  the  defendant  in 
enoir. 

By  Court,  Lowbib,  C.  J.  Courts  cannot  administer  jostioe 
properly  by  a  strict  adherence  to  general  customs,  and  by  over* 
looking  the  modifications  or  limitations  of  them  by  special  and 
local  customs.  Even  the  language  of  a  people,  usually  the 
most  universal  of  its  customs,  is  subject  to  local  differences, 
which  must  be  respected  in  the  ascertainment  of  rights.  The 
language  spoken  in  some  of  the  old  Grerman  parts  of  this 
state  is  a  special  custom  of  this  sort.  It  is  neither  correct 
German  nor  correct  English;  and  yet  it  is  the  means  of  ver- 
bal intercourse  among  a  very  large  portion  of  our  people.  It 
has  a  norma  loquendi  of  its  own,  and  is  not  to  be  tested  by 
the  rules  of  either  good  Crerman  or  good  English.  In  its  vowel 
and  in  its  consonant  sounds  it  differs  from  both;  and  of  course 
this  difference  shows  itself  in  the  spelling  of  the  names  of 
persons. 

Bubb  is  the  name  here,  as  the  parfy  owning  it  spells  it;  but 
in  the  judgment  docket  it  is,  in  this  case,  written  Bobb.  Ac- 
cording to  our  Qerman  mode  of  pronunciation  prevailing  in 
Lancaster  county,  the  sounds  of  both  forms  are  identical;  and 
the  latter  form  of  spelling  is  doubtless  the  most  usual  in  analo- 
gous cases;  as  in  that  of  Pott,  pronounced  Putt,  and  as  in 
other  instances  given  by  the  learned  judge  of  the  conmion 
pleas.  We  cannot  disregard  such  anomalies  without  doing 
great  iiyustice;  and  people  having  relations  with  them,  in  the 
kx^ilities  where  they  prevail,  are  bound  to  take  notice  of  them. 
Persons  searching  the  judgment  docket  for  liens  ought  to  know 
the  different  forms  in  which  the  same  name  may  be  spelled,  and 
to  make  their  searches  accordingly;  unless,  indeed,  where  a 
spelling  is  so  entirely  unusual  that  persons  cannot  be  expected 
to  think  of  it. 

It  may  be  well  to  notice,  however,  that  since,  in  modem 
days  the  surname  has  become  the  principal  name,  instead  of 
the  christian  name,  and  since  surnames  have  become  com- 
paratively well  settled,  we  could  hardly  allow  the  same  variety 
in  spelling  these  as  was  allowed  in  more  ancient  times,  when 
Sanders,  Sanderson,  Allison,  and  Ellison  might  have  all  been 
treated  as  one  name,  Alezanderson.  After  the  learned  discus- 
tion  of  the  subject  by  the  judge  of  the  common  pleas,  in 
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lis  opinioQ,  it  seems  to  us  these  xexnarks  are  snffident  fixr  the 
ease. 
Judgment  affinned. 


Tkb  TBSscsFAh  CASS  IB  10U.0WBD  in  Sergfium*9  Appeal  S8  Fk  8t  ISI^ 
in  holding  that  in  the  distribatioa  of  the  prooeedeofaeheriff'enleeftte 
real  estate  of  "  Henry  Haokman,"  a  Jndgmflnt  entered  ageinet  himiatte 
name  of  "Henry  Heokman  "  was  properly  allowed  to  partidpate  therein,  aa 
against  sabeeqiient  liens  oofxeotly  entered;  and  also  in  Jmmif  ▼.  Zekmitr,  101 
Id.  296^  a  ease  in  wfaioh  a  Judgment  against  "F^.  Zehnder,"  was  entandia 
the  name  of  **¥.  Zahntar." 


Ebbbhabt's  Afpbal. 

[88  PUHrSTLTAHXA  SXAXB,  OQH] 

TsBsa-avAHT  d  vor  "jyanasDAn"  or  "I>ibx0b," 

EiMnri'ioy  Law  wfaioh  uses  those  terms. 
BlOBr  OF  BzBMmoBr  n  Fsbsomai^  and  is  not  vendible  or  asi^gnsWe 

Appbal  from  a  decree  distributing  the  proceeds  on  a  shfiriflfs 
sale  of  the  appellant's  real  estate.  The  twcta  are  stated  in  ttie 
opinion. 

E.  H.  ITeiteri  for  the  appellant 
Eva/M  and  Mayer j  for  the  appellee. 

By  Conrti  Woodwabd,  J.  The  fond  for  distribution  arose 
from  a  sheriff's  sale  of  land,  of  which  Hemy  Stoaffer  was  the 
owner,  on  the  first  day  of  April,  1858.  It  was  incumbered 
by  several  judgments  against  him,  among  others  that  of  Jacob 
Herman,  executor  of  Emanuel  Herman;  and  subject  to  the 
lien  of  these  judgments,  Stouffer  conveyed  the  land  to  the  ap- 
pellant, Henry  Eberhart,  on  the  first  day  of  April,  1861.  After 
that,  Herman's  executor  issued  a  9cL  fa,  on  his  judgment 
against  Stouffer,  with  notice  to  the  terre-tenant,  obtained  judg- 
ment thereon,  took  a  fi.  fa.^  levied  it  on  the  land  Stoufibr  had 
conveyed  to  Eberhart,  had  it  condemned  and  sold  by  the  sheriff 
to  produce  the  fond  in  court.  Eberhart  gave  due  notice  that 
he  claimed  the  benefit  of  the  exemption  law  of  April  9, 1847, 
and  when  distribution  came  to  be  made,  claimed  to  take  three 
hundred  dollars  of  the  proceeds  out  of  court  in  satis£Eu;tion  of 
that  claim.  The  court  decided  against  him,  and  he  thereupon 
appeals  to  us. 

The  person  who  is  entitled  to  the  benefit  of  the  exemption 
law  of  1849  is  described  or  referred  to  in  the  act  by  two  words 
■^^Mefendant "  and  '' debtor."    The  question,  there&re^  \Mf 
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whetliar  a  terre-tenant  is  a  defendant  or  debtor,  within  the 
meaning  of  the  act  That  he  is  not  a  debtor  is  very  plain,  for 
reaeona  similar  to  those  in  Rosenberger  y.  HaUotoeUj  86  Pa.  St. 
872.  He  comes  into  possession  of  the  land  under  the  debtor 
without  any  contract  with  or  consent  of  the  creditor.  Though 
he  takes  the  land  subject  to  the  lien,  it  is  not  enforced  against 
him  by  virtue  of  any  contract  with  the  creditor.  It  is  not^ 
indeed,  enforced  against  him  at  all,  but  only  against  the  land 
which  he  accepted  with  the  incumbrance  upon  it.  If  the 
creditor  lost  his  lien  upon  the  land,  or  failed  to  get  his  money 
fitom  a  sale  of  it»  he  could  have  no  recourse  to  other  property, 
either  real  or  personal,  of  the  terre-tenant  This,  it  strikes 
me,  is  dedsiye  against  the  supposed  relationship  of  debtor  and 
creditor,  for  wherever  that  relation  exists,  the  debtor's  whole 
estate,  saving  only  such  partial  exemptions  as  statutes  pre- 
scribe, is  liable  to  answer  for  the  debt  If  not  debtor,  is  he 
defendant?  The  legislature  used  both  words  in  their  ordinary 
sense,  and  both  would  be  applicable  to  Stouflfer^  but  neither  of 
them,  we  think,  to  Eberhart.  A  terre-tenant  is  one  in  whom 
the  title  to  the  incumbered  estate  has  vested.  By  the  act  of 
March  26, 1827,  he  is  to  have  notice  of  any  revival  of  a  judg- 
ment which  is  intended  to  continue  a  lien  upon  land  purchased 
by  him  of  the  debtor  in  the  judgment,  but  he  is  spoken  of 
throughout  that  act  as  terre-tenant,  and  not  as  either  defend- 
ant or  debtor.  A  revival,  whether  by  scire  faeiasy  or  by  arnica* 
ble  agreement,  that  does  not  embrace  him  does  not  affect  his 
estate,  but  a  revival  that  does  embrace  him  has  no  other  effect 
than  to  estop  him  from  questioning  the  creditor's  lien  after- 
ward. It  does  not  make  him  a  defendant  in  the  judgment  any 
more  than  it  makes  him  the  debtor  of  the  plaintiff.  Even 
where,  as  in  Sametfa  Appeal^  26  Pa.  St  184,  an  amicable  revival 
between  the  plaintiff  and  terre-tenant  was  made  without  join- 
ing the  defendant,  we  held  the  terre-tenant  bound  only  as 
terre-tenant,  and  not  in  character  of  defendant.  Under  the 
revived  judgment,  the  creditor  could  have  seized  no  property 
of  the  terre-tenant,  except  the  land  purchased  with  the  lien 
upon  it 

If  we  look  at  other  words  of  the  exemption  law,  they  will  be 
found  as  unfavorable  to  the  appellant  as  the  descriptive  terms 
already  adverted  ta  Certain  specific  chattels  are  enumerated 
as  exempt  from  **levy  and  sale,"  and  beyond  these  the  prop^ 
erty  intended  to  be  exempted  is  not  otherwise  described  than 

that  which  is  ''owned  by  or  in  possession  of  the  debtor." 
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By  Court,  Btbong,  J.  This  was  an  action  fiv  money  had 
and  reodved,  in  which  the  plamtiff  Tclied  exdnaiyely  upon  tho 
common  count  in  indebitatus  ostwnpriL  The  caee,  as  exhibited 
by  the  evidence,  was,  that  a  certain  John  Keller  had  been 
appointed  committee  of  a  lunatic,  and  that  the  plaintiff  had 
become  surety  in  his  bond.  The  lunatic  was  entitied  to  a  sum 
of  money  from  the  executor  of  a  will  proved  in  the  state  of 
Ohio.  In  1846,  the  plaintiff  became  uneasy  respecting  his 
suretyship,  and  it  was  then  agreed  between  him,  John  Keller, 
the  committee,  and  Jacob  Keller,  the  defendant,  that  John 
should  give  to  the  defendant  the  power  of  attorney  to  collect 
the  money  due  in  Ohio,  and  that  the  defendant  should  retain 
it  till  the  plaintiff  should  be  released  from  his  suretyship. 
The  contract,  as  stated  by  the  only  witness  who  testified  on 
the  subject,  was  as  follows:  "That  Jacob  should  go  to  Ohio, 
receive  the  money,  and  retain  it  until  Samuel  Rhoads  ga^e 
John  Keller  an  order  to  draw  it.  In  the  mean  time,  while 
Jacob  was  in  the  west,  John  was  to  endeavor  to  release  Rhoads 
from  the  bond."  In  pursuance  of  this  arrangement,  the  de- 
fendant, on  the  ninth  of  February,  1846,  collected  the  money 
due  in  Ohio,  amounting  to  four  hundred  and  five  dollars  and 
ninety-five  cents,  but  instead  of  retaining  it,  paid  it  over  to 
John  Keller,  the  committee,  in  June  of  the  same  year.  The 
plaintiff  was  not  discharged  from  his  suretyship.  In  April, 
1858,  a  report  of  an  auditor  upon  the  account  of  the  committee 
of  the  lunatic  was  filed  and  confirmed,  showing  a  balance  in 
his  hands  of  five  hundred  and  twenty-three  dollars  and  thir- 
teen cents,  and  suit  was  then  brought  upon  his  bond.  Before 
judgment  was  recovered,  the  present  suit  was  brought  against 
Jacob  Keller  to  recover  the  money  which  he  had  collected  in 
Ohio  in  1846,  under  the  power  of  attorney  given  to  him  by  the 
committee  of  the  lunatic.  On  the  trial  in  the  court  below, 
several  points  were  propounded  to  the  court,  and  the  errors 
assigned  here  are  to  the  answers  which  were  given. 

In  answer  to  the  third,  fifth,  and  sixth  points  of  the  defend* 
ant,  the  court  instructed  the  jury  that  the  action,  being  for 
money  had  and  received,  might  be  sustained  by  the  plaintiff, 
and  that  the  facts  showed  a  sufficient  consideration  for  the 
promise  of  the  defendant.  If  the  statute  of  limitations  was 
not  a  bar  to  the  recovery,  the  points  were  rightly  answered. 
It  cannot  be  questioned  tiiat  a  promise  by  a  principal  to  in- 
demnify his  surety  has  sufficient  consideration  upon  which  to 
rest  in  the  relation  of  the  i>arties.    Even  before  the  surety  has 
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been  dairniifled,  {here  is  s  moral  obligatkm  inrambeiit  on  the 
prindpal  to  protect  him — an  obligation  which  ripens  into  an 
implied  legal  one,  so  soon  as  the  surety  has  paid  on  behalf  of 
the  prindpaL  It  springs  oat  of  the  contract  of  suretyship. 
H  therefore,  a  prindpal  deposit  funds  with  a  bailee  for  the 
protection  of  a  surety,  his  act  is  not  done  without  considera- 
tion, and  the  receipt  of  the  funds  is  in  itself  a  consideration 
for  a  promise  by  the  bailee  to  pay  to  the  surely.  In  the  case 
now  in  hand,  it  cannot  be  objected  that  the  condderation  did 
not  move  from  the  plaintiff,  for  it  was  indirectly  through  his 
agency  that  the  money  came  to  the  hands  of  the  defendant 
And  even  if  it  were  not  so,  the  defendant  has  recdyed  money 
depodted  with  him  by  the  principal  for  the  use  of  the  plaintiff. 
It  is  indubitably  settled,  that  if  one  pay  money  to  another  for 
{he  use  of  a  third  person,  or,  having  money  belonging  to  another, 
agree  with  that  other  to  pay  it  to  a  third,  action  lies  by  the 
person  benefidaUy  interested:  Slymire  v.  BoMUj  6  Watts,  182 
[81  Am.  Dec.  458].  It  is  of  no  importance  to  inquire  whether 
the  plaintiff  could  have  prevented  the  receipt  of  the  money  by 
the  committee  of  the  lunatic.  Let  it  be  admitted  that  he 
ooold  not,  it  is  still  a  fact  established  by  the  verdict  of  the 
Jury  (hat  John  Keller  caused  to  be  placed  in  the  defendant's 
hands  a  sum  of  money  to  indemnify  the  surety.  For  so  doing, 
John  Keller  had  recdved  a  condderation.  The  defendant  then 
became  the  bailee  of  the  plaintiff,  and  not  the  mere  agent  of 
John  Keller,  and  in  condderation  of  his  recdpt  of  the  money 
he  agreed  to  hold  it  for  the  use  and  subject  to  the  order  of  the 
plaintiff. 

Was,  then,  the  statute  of  limitations  a  defense?  The  court 
instructed  the  jury  that  it  was  not,  and  of  this  the  plaintiff  in 
error  complains.  If  the  statute  was  not  applicable  to  the  daim 
of  the  plaintiff,  it  is  not  because  the  defendant  was  a  trustee 
in  any  such  sense  as  to  be  beyond  its  protection.  In  a  certain 
sense  he  was  a  trustee,  but  the  trust  was  not  one  enfinrceable 
only  in  equity.  The  plaintiff  has  himself  resorted  to  a  court 
of  law.  Those  trusts  only  are  without  the  operation  of  the 
statute  which  are  ezdudvely  cognizable  in  a  court  of  equity: 
Kane  v.  Bloodgoodj  7  Johns.  Ch.  110  [11  Am.  Deo.  417];  Zachch 
rias  V.  ZacharioM^  28  Pa.  St.  455.  But  even  in  a  court  of  law 
the  statute  does  not  begin  to  run  until  a  plaintiff's  right  of 
action  has  aeomed.  Now,  in  this  case,  if  the  money  had  been 
depodted  with  the  defendant,  to  be  paid  over  unconditionally 
and  immediately  to  the  plaintiff,  the  right  of  action  would 
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have  aoonied  on  the  ninth  of  Febmaiy,  1846^  when  it  mm 
teoeWed.  Bat  such  was  not  the  contract.  The  joaoej  was  to 
zemain  with  the  defendant.  The  agreement  contemplated  his 
retaining  it  in  costody  nntil  the  plaintiff  shonld  be  discharged 
fix>m  his  liabilityi  or  until  he  shoold  be  damnified.  Until  the 
liability  of  the  plaintiff  was  fixed,  he  conld  not  haye  soed  the 
defendant;  and  that  liability  was  not  fixed  nntil  1868,  when 
the  acoonnt  of  the  committee  was  settled.  Onr  only  doabt 
npon  this  snbjeot  arises  firom  the  fact  that  the  declaration  is 
not  founded  upon  the  special  contract,  but  upon  a  general 
indebitatus  oMumpmt.  Were  we,  however,  to  reverse  upon  this 
ground,  the  declaration  would  be  amendable,  and  the  statute 
would  then  be  clearly  no  protection.  Even  as  it  is,  the  special 
contract  shows  that  the  use  in  favor  of  the  plaintiff  arose  only 
when  the  plaintiff's  liability  was  fixed  only  within  six  years. 

The  conditional  verdict,  it  must  be  admitted,  was  a  novelty, 
founded  upon  such  a  declaration;  but  it  is  a  novelty  of  which 
the  defendant  cannot  complain.  It  inures  to  his  beoflfili 
rather  than  to  his  injury. 

The  judgment  is  afibmedi 


Thi  FBorciPAL  GAsa  a  gixxd  in  MeChmdkmfs  JrtfiH^  61  Fk  8t  11,  to  tiM 
point  that  to  exempt  a  trust  from  the  operation  of  the  statate  of  liniitatioB^ 
it  most  be  directly  and  ezdneively  eogniable  in  a  eoort  ef  efnilj,  and  the 
fuestion  mnst  ariae  between  the  tnutee  and  omM  (Me  tfmit 
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LiBD  PuacnunD  ahd  Hxld  vos  Pabxvbbbhzp  Puavooi  n  Pi 

FnomBrTv  altiumgh  not  neoenarj  tar  tiie  poxpoaea  ef  the  firm;  and 
jndgmenta  agahist  the  firm  for  parfeoenhip  debti  are  payable  ont  of  ila 
prooeeda^  in  preference  to  judgmenti  against  the  partnera  for  indiridval 
debts. 

Appeal  by  Peter  Erwin  fi»m  a  decree  distributing  the  pro- 
ceeds of  the  sheriff's  sale  of  real  estate  of  the  firm  of  Imhoff 
A  Myers.    The  facta  are  sufficiently  stated  in  the  opinion* 

E.  H.  Weiser^  for  the  appellant. 

Evans  and  Mayer^  finr  the  appellee. 

By  Court,  STBONOy  J.  The  fund  fixr  distribution  arises  out 
of  the  sale  of  a  lot,  the  legal  title  of  which  was  in  Jacob  My* 
ers,  one  of  the  partners  in  the  firm  of  Imhoff  A  Myers.    It 
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was  purchased  and  paid  for  with  the  money  of  the  firm,  and 
it  was  nsed  by  the  firm  mitil  the  time  of  the  sheriif' s  sale. 
The  auditor  has  found,  however,  that  it  was  ^'not  necessaiy  for 
the  partnership  purposes,"  and  therefore,  relying  upon  Coder 
y.  Hvling,  27  Pa.  St.  84,  he  has  distributed  one  half  of  the 
prooeeds  of  the  sale  to  a  judgment  creditor  of  Imhoff  in  piefer- 
eoce  to  junior  judgment  creditors  of  the  firm.  His  distribu- 
tioii  was  confirmed  by  the  court,  and  hence  this  appeal.  We 
think  Coder  v.  Hiding^  «upra,  was  misunderstood.  That  case 
and  the  present  are  yeiy  unlike.  There  as  here,  indeed,  one 
partner  purchased  and  took  the  deed  in  his  own  name,  and 
paid  for  tiie  land  with  the  partnership  funds;  but  the  purchase 
was  not  only  not  necessaiy  for  the  bueiness  of  the  partnership, 
but  entirely  disconnected  from  it.  The  business  of  the  firm 
was  storekeeping,  the  purchase  was  for  the  erection  of  saw- 
mills and  lumbering  operations.  The  purposes  of  the  invest- 
ment were  therefore  entirely  foreign  to  the  particular  business 
in  which  the  firm  was  engaged.  But  here,  though  the  auditor 
reported  that  the  land  was  not  necessary  for  partnership  pur- 
poses, he  has  not  found  that  it  was  bought  with  views  and 
purposes  beyond  and  outside  of  the  particular  business  in 
which  the  firm  was  engaged;  and  the  evidence  abundantly 
shows  that  the  purchase  was  made  to  facilitate  and  render 
more  convenient  that  business.  The  firm  was  engaged  in  dis- 
tillingi  and  the  lot  adjoined  their  distillery.  It  was  bought 
for  an  inclosure  for  the  hogs  to  be  fed  at  the  distillery.  Owing 
io  a  cause  not  foreseen,  it  was  not  used  for  that  purpose;  but 
if  the  beneficial  interest  was  vested  in  the  firm  by  the  pur- 
diase,  the  subsequent  use,  difierent  from  what  was  originally 
contemplated,  would  not  divest  it.  The  altered  uses  were  still 
for  the  firm.  It  was  farmed  at  the  expense  of  the  firm,  its 
profits  went  into  the  firm,  and  it  was  in  all  respects  treated  as 
partnership  property.  There  was  nothing,  then,  either  in  the 
views  with  which  the  lot  was  bought,  or  in  its  subsequent  use, 
to  take  the  purchase  out  of  the  rule  that  the  beneficial  inter- 
est in  land  follows  the  ownership  of  the  money  which  was 
paid  for  it  Had  the  title  been  taken  to  both  Imhoff  and  My- 
ers, without  any  assertion  on  its  &co  that  it  was  treated  by 
them  as  partnership  property,  under  the  ruling  in  Hale  v. 
Hewrie^  2  Watts,  143  [27  Am.  Dec.  289],  and  several  subse- 
quent cases,  they  would  have  been  but  tenants  in  conmion. 
The  absence  of  such  an  assertion  would  have  been  evidential 
that  the  partners  did  not  intend  to  bring  the  property  into 
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partnerahip  Btock^  bat  that  they  intended  to  take  separate  in- 
terests. Bat  the  legal  title  was  oonveyed  to  Jacob  Myers 
alone.  We  are  now  looking  for  the  ase.  With  the  intention 
to  bay  for  the  firm,  with  nothing  to  indicate  a  severance  of 
interests^  and  with  the  fact  that  the  joint  funds  paid  for  the  lot^ 
it  mast  be  that  the  beneficial  interest  was  in  the  firm  as  socL 

Upon  what  ground,  then,  was  the  judgipent  of  Ditmars 
against  Imhoff  a  lien  ?  He  could  only  have  sold  the  interest 
of  Imhoff  in  the  firm,  and  that  was  personal,  not  subject  to  a 
lien.  The  title  papers  exhibited  no  interest  in  his  debtor.  At 
mosty  he  had  a  mere  equity,  and  that  subservient  to  the  right 
of  the  copartner,  that  the  firm  property,  in  whatever  shape  it 
might  be,  should  be  applied  first  to  the  payment  of  the  part* 
nership  debts.  In  OverhoWs  Appeal^  12  Pa.  St  222  [51  Am. 
Dec.  598]y  it  was  held  that  where  real  estate  has  been  purchased 
for  partnership  purposes,  and  has  been  so  held,  judgments 
against  the  firm  for  partnership  debts  are  i>ayable  out  of  the 
proceeds  of  a  sheriff's  sale,  in  preference  to  judgments  agaiust 
the  partners  individually. 

The  appellee  suggests  a  doubt  whether,  if  Myers  held  the 
property  in  trust  for  the  firm,  and  not  the  partners  individually, 
it  would  help  the  appellant,  because  the  judgments  against  the 
firm  were  confessed,  as  he  alleges,  by  Myers  alone.  This  does 
not  appear  on  the  record  as  exhibited  to  us;  but  assuming 
that  such  is  the  fact,  it  is  not  for  Ditmars  to  object  to  them, 
or  to  claim  that  they  are  not  judgments  against  the  firm.  It 
is  only  a  non-assenting  partner  that  can  call  in  question  the 
validity  of  a  judgment  confessed  by  his  copartner  for  a  firm 
debt:  Orier  v.  JJood,  25  Pa.  St  430.  Such  a  judgment  is  not 
void.  Under  it  the  property  of  the  partnership  may  be  sold, 
and  the  proceeds  be  claimed  by  the  creditor. 

Inxonsideiing  this  case,  we  are  not  to  lose  sight  of  the  fact 
that  it  is  not  a  controversy  between  the  partners  themselves, 
but  between  the  creditors  of  the  firm  and  a  creditor  of  an  in- 
dividual partner. 

Upon  the  whole,  we  think  that  the  lot,  having  been  bought 
with  the  money  of  the  firm,  and  with  views  and  purposes  in 
furtherance  of  its  business,  must  be  regarded  as  partnership 
property.  It  is  not  enough  to  convert  the  partners  into  tenants 
in  common  that  the  lot  was  not  necessary  for  partnership  pur- 
poses. If  it  was  acquired  for  such  purposes  with  the  joiat 
funds,  it  became  a  part  of  the  joint  property,  though  the  busi* 
ness  could  have  been  carried  on  without  it 
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The  decree  <tf  the  oonrt  of  common  pleas  is  reTersed,  and  the 
money  in  oouit  is  ordered  to  be  distribated^  Brst,  to  the  judg- 
ment of  George  W.  Wantz,  ninety-two  dollars  and  ninety-two 
cents  (this  appropriation  being  made  by  the  consent  of  the 
appellants)  y  and  the  remainder  is  decreed,  pro  raia^  to  the 
judgments  of  Peter  Erwin  and  John  Fisher,  and  it  is  ordered 
that  the  costs  in  the  court  be  paid  by  the  appellee. 

WooDWABD,  J.,  dissented. 

Lands  ProoHiSED  iob  PABTmsaHiP  PuBPosifl  vrrrB.  Pabtkbeship  Fuivua 
n  PABXHisamr  Pbopkbtt:  Buchan  ▼.  Sumner^  47  Am.  Deo.  905^  and  note; 
TOSmgkeut  ▼.  ChampUn^  67  Id.  610;  BcberU  ▼.  JfcCorty,  68  Id.  604;  Evanay. 
Oibmm,T!  Id.  Sd6.  13i«prmoipal  cue  u  cited  to  this  point  in  ulUo<^«ilppea^ 
60  Pa.  St  238;  MdOonMia  Appeal,  67  Id.  60;  and  a  poichaae  by  one  part- 
ner in  hii  oiwn  name,  with  the  funda  of  the  firm,  ia  a  reanlting  tmat  within 
liie  esoeptioa  of  the  atatote  of  franda:  JIfeUy  v.  Wood,  71  Id.  498;  Ltfemre*M 
Appeal,  09  Id.  126.  Aa  between  partnera  themaelyeay  real  eatate  may  be 
ahown  to  be  firm  property;  Sha^ei^e  Appeal,  106  Id.  64;  bat  partnership 
cfeditora  oannoti  by  parol  evidanoe,  change  the  effect  of  a  deed,  and  oonTcrt 
landa^  indiFidnally  held»  into  partnerahip  aaaeta,  and  thereby  dialodge  and 
poatpone  the  otfaerwiie  preferred  liena  of  indxvidnal  crediton:  Etiber^e  Ap» 
pai4  70  Id.  81;  aU  eitiiig  the  principal  oaae. 

PABoraHBip  PMfPBBTT  IB  Pbdcabilt  Svbjbot  TO  Pbm  DUBBi:  Jgcidhti 
▼.  MmrpH^  mie,  p.  681»  and  note  thereto^ 
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140  PSWITLTAjriA  SVAIB,  9.] 

t,  IOB  Good  CoiramiaATioN,  ToTBAnaiiB  to  AirofBKR  Oibxaiii 
Dbarb  vot  tst  BacBivxDy  for  aerricea  to  be  performedt  ia  exeeatotyt 
and  doea  not  paaa  the  property  in  the  drafta. 

BT   GBBiniQB   TO   BlOXIYX   MOKBT  WhICH   HIS  DnSOB  BAD 

PlumnsD  TO  AjroiHXB  ii  not  a  conapiraoyy  and  hia  receipt  of  the  money 
wiU  not  render  him  ItaUe  in  damagea  to  the  other  crediter,  tboo^  hie 
knew  of  the  promiae  which  the  debtor  had  made. 

DKLABAnam  of  Fasrr  Jodtbd  ab  DxmmAKT  in  Aonoir  iob  CoNSPiBAor 
are  not  admiarihle  againat  co-defendant^  if  made  after  the  alleged  oom- 
mon  deaign  to  defraud  plaintiff  haa  been  aocompliahed;  nor  are  they  ad* 
wnj^^iMi^  rirn'iTt  anoh  co-defendant^  ^wtsf  i^if  oonneotion  with  the  <'w>"*"**'n 
pnipoae  haa  been  ahown  alhmde, 

TkuoBAM  iBOM  WxiB  OF  Onb  OF  DBnonuBTB  nr  Aomnr  fob  OoMSPiBAor, 
not  written  nor  aent  by  either  of  them,  ia  madmiaaiMe  aa  evidence  againat 
them.    Aa  the  declaration  of  the  wife^  it  could  not  afisot  eren  her  hna* 


Jumm  MAMom  Tbbbi^  fob  FkAVDULmr  OoxiFiBAor  to  QBrAm  Cbstadt 

Dbafx%  and  to  wittihold  prooeedi  from  plaintifll    Where  the  evidence 

in  aoeh  action  failed  to  anatain  the  arermenti  in  the  declaration  aa  to  the 

•mierahip  of  the  drafta  and  the  appropriation  of  the  proceed^  knowing 

▲m.  Oaa  Yd..  LZXX- 
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tliMn  to  bo  the  pUuntiflrf^  or  to  establish  any  oomplioity  on  the  part  ol 
C,  one  of  the  defendaata^  hddp  that  the  eoort  erred  in  its  refnnl  ta 
charge  the  Jnzy  that  they  were  bound  to  render  a  verdict  of  not  goil^ 
Mtohim. 

Ebbor  to  the  common  pleaB  of  Somerset  comity.  Action  o& 
the  case  against  three  defendants,  for  conspiring  to  defirand 
plaintiff  out  of  the  proceeds  of  certain  post-office  drafts,  which 
he  alleged  had  been  assigned  to  him  by  one  of  the  defendants. 
The  opinion  sufficiently  states  the  case. 

I9a4ic  HuguSj  for  the  plaintiff  in  error. 

Fartcard  and  OaWier^  for  the  defendants  in  error. 

By  Court,  Strong,  J.  This  was  an  action  on  the  ease  in  the 
nature  of  a  writ  of  conspiracy.  The  declaration  averred  that 
James  H.  Benford,  one  of  the  defendants,  for  and  in  considera- 
tion of  the  sum  of  four  thousand  dollars,  by  him  received  od 
the  eighteenth  of  October,  1858,  agreed  that  he  would  transfer 
and  assign  to  the  plaintiff  certain  post-office  warrants  or  drafts, 
falling  due  quarterly  thereaft;er,  to  which  the  said  Ben&rd 
would  become  entitled  for  carrying  the  United  States  mails; 
that  by  virtue  of  said  agreement,  and  the  payment  made 
therefor,  the  said  warrants  or  drafts  became  the  property  of  the 
plaintiff;  that  afterwards  the  several  defendants  did,  corruptly 
and  fraudulently,  conspire  to  deprive  and  defraud  the  plaintiff 
out  of  said  mail  pay  and  proceeds  of  said  post-office  warrants 
or  drafts,  and  of  the  said  four  thousand  dollars;  and  that  in 
pursuance  of  said  conspiracy,  the  defendants  did,  falsely,  oor> 
ruptly,  and  fraudulently,  receive  a  portion  of  said  mail  pay, 
and  the  proceeds  of  some  of  the  warrants,  to  wit,  those  ficdling 
due  on  the  fifteenth  of  November,  1859,  and  the  fifl;eenth  of 
February,  1860,  and  knowing  the  same  to  be  the  money  of  the 
plaintiff,  did  keep  and  appropriate  the  same  to  their  own  use. 

Most  of  the  errors  assigned  relate  to  the  charge  of  the  court, 
and  mainly  to  the  question  whether  there  was  any  evidence 
against  Cyrus  Benford,  one  of  the  defendants,  which  ought  to 
have  been  submitted  to  the  jury.  The  evidence  clearly  ex- 
hibited that  James  H.  Benford  was  indebted  to  Cyrus  Benford 
in  a  large  sum  of  money,  and  that  C3rrus  had  also  become 
surety  for  James  in  a  number  of  promissory  notes,  upon  which 
the  amount  due  at  the  time  of  the  alleged  conspiracy,  and 
overt  act  in  pursuance  of  it,  was  nearly  three  thousand  dol- 
lars. The  agreement  by  which  James  H.  Benford  engaged  to 
transfer  and  assign  unto  Sanner,  the  plaintiff,  the  post-offioe 
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irurantSy  amounting  in  all  to  about  twelve  thoosand  dollan, 
also  stipulated  that  Sanner  should  pay  out  of  them  the  notes 
in  which  Cyrus  Benford  had  become  surety  for  James.  The 
purpose  of  the  agreement  was  therefore  not  only  to  secure 
the  plaintiff,  but  to  protect  Cyrus  Benford.  The  latter  had  the 
same  interest  in  it  that  the  former  had.  After  it  had  been 
executed,  the  first  warrants  obtained  were  allowed  to  go 
into  the  hands  of  the  plaintiff.  He  did  not,  however,  get  the 
warrants  for  the  quarter  ending  November  15, 1859,  and  Feb- 
ruary 15, 1860.  These  were  obtained  by  James  H.  Benford, 
and  out  of  their  proceeds,  one  thousand  three  hundred  and 
fifty  dollars  were  paid  to  Cyrus  Benford.  A  portion  of  the 
balance  was  paid  to  A.  H.  CofEroth,  another  surety  of  the  mail 
contractor,  and  the  remainder  was  retained  by  James  H.  Ben* 
ford,  or  by  his  agent.  This  was  the  overt  act  of  the  alleged  con- 
spiracy, and  the  conspiracy  itself  was  a  combination  to  obtain 
these  drafts  and  withhold  the  proceeds  from  the  plaintiff. 

It  is  to  be  observed  that  the  agreement  between  James  H. 
Benford  and  the  plaintiff  did  not  vest  in  the  latter  the  owner- 
ship of  the  drafts.  At  the  time  when  it  was  made  they  had 
no  existence,  and  the  service  for  which  they  were  subsequently 
given  had  not  been  performed.  Of  course,  the  drafts  were 
then  incapable  of  transfer;  nor  did  the  agreement  profess  to 
transfer  them.  It  was  entirely  executory.  The  utmost  ex- 
tent of  the  engagement  of  James  H.  Benford  was,  that  ho 
would  transfer  and  assign  the  drafts,  and  that  he  would  in- 
dorse them  as  they  were  received  to  the  said  Sanner  for 
collection.  The  case  is,  therefore,  not  to  be  treated  as  a  con- 
federacy to  deprive  the  plaintiff  of  anything  that  was  his  prop- 
erty. He  had  nothing  more  than  a  promise  that  James  H. 
Benford  would  pay  out  of  his  future  earnings.  The  evidence 
in  the  case  utterly  failed  to  sustain  the  averment  in  the  decla- 
ration, and  by  virtue  of  the  payment  (of  four  thousand  dol- 
lars) and  the  contract  (of  the  said  James  H.  Benford),  the 
mail  pay  and  postofSce  warrants  or  drafts  became  the  prop- 
erty of  the  plaintiff,  as  also  the  other  averment,  that  the  de- 
fendants, knowing  the  proceeds  of  the  warrants  to  be  the 
money  of  Michael  A.  Sanner,  did  keep  and  appropriate  the 
same  to  their  own  use  and  benefit.  The  conspiracy  proved, 
then,  if  any  was  proved  at  all,  was  not  such  a  conspiracy  as 
was  alleged  in  the  declaration,  and  the  overt  act  from  which 
the  plaintiff  avers  that  he  has  suffered  was  of  a  character 
quite  variant  from  that  which  is  charged.    The  court  was 
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quested  to  instruct  the  jury  that  no  evidence  having  been  pce- 
«ented  showing  any  guilty  complicity  on  the  part  of  CyroB 
Benford,  one  of  the  defendants,  the  jury  was  bound  to  render 
a  verdict  of  not  guilty  as  to  him.  This  the  court  refused  to 
^o. 

Another  point  propounded  was,  in  substance,  that  Cynu 
Benford,  being  a  bona  fide  creditor  of  James  H.  Benford,  and 
bound  for  him  as  surety  in  a  much  larger  amount  than  he 
had  received  from  the  po6tK>ffice  drafts,  anything  done  by 
him,  not  in  violation  of  law,  to  secure  himself  cannot  be  taken 
«s  evidence  of  a  conspiracy  to  defiraud  the  plaintiff,  but  must 
4)0  taken  as  an  honest  effort  to  protect  himself.  To  this  the 
*€ourt  answered  that ''  C3rrus  Benford  had  large  claims  against 
his  brother  James,  and  he  had  the  right  to  make  every  honest 
*«xertion  to  secure  his  money.  It  is  only  when  the  jury  be- 
lieve that  he  entered  into  a  conspiracy  with  the  other  defeud- 
^ants  to  effect  his  object  that  he  can  be  made  responsible." 
'We  cannot  agree  with  the  court  below  in  the  view  which  they 
took  of  these  two  propositions.  The  proofs  as  exhibited  to  us 
furnish  no  evidence  that  Cyrus  Benford  was  a  party  to  any 
conspiracy  into  which  the  other  defendmits  may  have  entered 
to  defraud  the  plaintiff  out  of  his  rights.  Nor  has  the  defend- 
ant in  error  succeeded  in  showing  us  where  such  evidence  is 
to  be  found.  In  March,  1859,  he  removed  from  Somerset, 
where  his  brother  resided,  to  Meadville.  In  February,  1860, 
he  was  temporarily  in  Somerset,  and  perhaps  again  in  MarcL 
fie  admitted  that  he  had  received  one  thousand  three  hun- 
dred and  fifty  dollars,  and  he  said  this  in  connection  with  the 
warrants.  There  is  no  evidence  when  he  received  the  money, 
except  what  is  to  be  found  in  the  admissions  of  Uhl  and  James 
H.  Benford,  which  were  not  admissible  against  him,  because 
they  were  declarations  made  after  the  alleged  common  design 
had  been  accomplished.  Even  if  they  had  been  made  in  fur- 
therance of  the  common  purpose,  they  would  not  have  been 
evidence  against  Cyrus  Benford  until  his  connection  with  that 
purpose  had  been  first  shown.  To  show  such  connection,  they 
iwere  of  course  to  be  rejected.  Now,  if  it  be  conceded  that  the 
Teceipt  of  the  drafts  of  James  H.  Benford  in  February,  1860, 
and  his  neglect  or  refusal  to  indorse  them  over  to  the  plaintifi^ 
iras  anything  more  than  a  breach  of  his  contract,  and  if  a 
oombination  between  Uhl  and  him  to  divert  them  to  the  pay- 
ment of  other  debts  was  a  firaud  upon  the  plaintiff,  were  the 
&ot8  that  Cyrus  Benford  was  in  Somerset  in  February  shordy 
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before  James  went  to  Washington  to  obtain  the  drafts,  and 
that  he  subsequently  received  some  money  which  had  been 
raised  oot  of  them,  any  evidence  that  he  participated  in  tho 
fraudulent  combination?  We  think  they  were  not,  and  that 
under  the  submission  of  the  court,  the  jury  have  found  tho 
participation  without  evidence.  The  humane  presumption  of 
the  law  is  against  guilt,  and  though  a  conspiracy  must  ordi* 
narily  be  proved  by  circumstantial  evidence,  yet  it  is  not  to 
be  forgotten  that  the  charge  of  conspiracy  is  easily  made,  and 
that  in  a  race  between  creditors  suspicions  of  unfEumess  ar» 
readily  awakened.  Mere  suspicion,  possibility  of  guilty  con* 
nection,  is  not  to  be  received  as  proof  in  such  a  case,  and 
especially  in  such  a  case,  because,  when  the  connection  is 
proved,  tiie  acts  and  declarations  of  others  become  evidence 
against  the  party  accused. 

But  it  is  urged  that  Gyrus  Benford  knew  whei>  he  received 
the  money,  part  of  the  avails  of  the  drafts,  of  the  agreement 
between  his  brother  James  and  the  plaintiff,  and  there  waa 
evidence  to  that  effect.  How  can  that  make  any  differencef 
If  the  drafts  were  not  the  property  of  the  plaintiff,  Gyrus  Ben* 
ford's  receipt  of  their  proceeds,  in  payment  of  a  debt  due  him, 
was  not  an  illegal  act,  and  persuasion  of  his  brother  to  pay  the 
money  to  him  was  but  the  exercise  of  a  right  If  a  creditor 
and  his  debtor  agree  that  the  latter  shall  pay  to  the  former  a 
sum  of  money,  which  the  debtor  had  previously  promised  to 
pay,  when  received,  to  another  creditor,  it  is  not  a  corrupt  and 
fraudulent  conspiracy,  and  the  receipt  of  the  money,  in  pur- 
suance of  the  agreement,  will  not  make  him  liable  to  respond 
in  damages  to  that  other  creditor,  even  though  he  knew  of  the 
promise  which  the  debtor  had  made.  The  receipt  is  not 
illegal,  and  the  agreement  is,  therefore,  not  fraudulent.  The 
creditor  who  receives  is  not  by  the  receipt,  even  with  knowl- 
edge, made  a  party  to  a  corrupt  conspiracy.  It  was  error  in 
the  court  below,  therefore,  to  submit  to  the  jury  to  find  that 
there  was  any  guilty  complicity  with  his  co-defendants,  in  the 
alleged  conspiracy,  on  the  part  of  Gyrus  Benford.  The  mis- 
take doubtiess  arose  from  regarding  the  plaintiff  as  the  owner 
of  the  drafts,  when  in  truth  he  was  not  The  case  was  tried 
as  if  he  was  the  owner;  knowledge  of  the  agreement  was  treated 
as  knowledge  of  the  plaintiff's  ownership;  and  an  arrangement 
between  the  defendants  was  assumed  to  be  a  combination 
wrongfully  to  deprive  the  plaintiff  of  his  property.  Thus,  the 
court  said  that  ^4t  was  wholly  immaterial  at  what  time  Gyrus 
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Benford  became  connected  with  the  common  design;  if  such 
design  existed,  and  he  did  join  in  it,  and  reoeiyed  the  mooej 
with  the  guilty  knowledge  and  intent  charged  in  the  narr.^  ho 
thereby  adopted  the  acts  of  his  co-defendants,  and  was  boand 
by  them."  But  he  could  not  have  had  such  knowledge  as 
was  charged  in  the  declaration  (that  the  drafts  and  the  pro* 
ceeds  belonged  to  the  plaintiff),  for  the  fact  did  not  exist,  and 
therefore  was  not  to  be  known.  And  in  the  answer  to  the 
third  point  of  defendants,  the  court,  while  admitting  the  right 
of  Cyrus  Benford  to  make  every  honest  exertion  to  secure  his 
claims  against  his  brother,  said  that  he  was  only  responsi* 
ble  when  he  entered  into  a  conspiracy  with  the  other  defend- 
ants  to  effect  the  object.  Yet  a  combination  with  the  other 
defendants  for  such  a  purpose  was  not  illegal,  unless  it  was 
in  fraud  of  the  rights  of  Banner,  and  Cyrus  Benford  was  not 
responsible«at  all,  unless  the  confederacy  was  to  depriye  the 
plaintiff  of  his  property. 

The  remarks  which  we  have  made  are  applicable  to  the 
eixth  assignment,  in  which  the  same  error  is  apparent. 

We  think,  also,  the  telegraphic  dispatch  from  the  wife  of 
James  H.  Benford,  dated  February  29,  1860,  was  improperly 
admitted  in  evidence.  It  was  neither  written  or  sent  by  either 
of  the  defendants,  and  the  declaration  of  the  wife  could  not 
affect  even  her  husband. 

The  other  assignments  of  error  are  not  sustained. 

The  judgment  is  reversed,  and  a  venire  de  novo  awarded. 

Ck>NSPntAOT,  DxFiNinoN  and  Natusb  OF:  People  v.  JUdkardip  61  Aa^ 
Deo.  82,  note. 

DeOLABATIONS  of  OnX  CONSPniATOB  AS  EVDnENQB  AQAisn  GoHXVinnRA* 
tors:  See  StovaU  v.  Farmert*  etc  Bank,  47  Am.  Deo.  86;  ifeOoifay  ▼•  Orqft 
62  Id.  336. 

Ck>NSFIBAOT    BT   InSUBANGX   Ck>MPAKIS8    NOT   TO   InSUBB   BOJkT:    On  V. 

Borne  MuL  Ins.  Co.,  68  Am.  Dec  770. 

"What  Constitutes  Indiotablx  Ck>NSPmA£nr:  Aldermam  ▼.  Peogrfs^  60  An. 
Dec.  321;  Slomer  v.  People,  76  Id.  786. 

CoMBOTATioN  TO  Seducb  Fkmalx  IS  Gbiminal  Con8Pira07,  althdi^  Bedoe* 
tion  is  not  a  criminal  offense  at  common  law:  8mUh  v.  People^  76  Am.  Dw» 
780. 

BoYooniNO  AS  Criminal  Consfibaot:  See  8mUh  ▼•  People,  76  Am.  Dm^ 
783,  note. 

DXCLABATIONS  OF  WiFB  AGABIST  HuSBAND,   ADlUBSDOLITr  OF:  See  Aitt 

T.  Jolly,  32  Am.  Dec.  656,  660,  note;  Burnett  ▼.  Burhhead,  76  Id.  86a 

Thb  principal  oasb  is  crrxD  in  State  y.  Larkxn,  49  N.  H.  44^  to  the  peisl 
that  the  acts  and  declarations  of  a  conspirator,  to  be  admism'hie  in  efidenM 
to  charge  hia  fellow-conspirator,  must  have  been  concomitant  with  tiie  ]xiii* 
oipal  act,  and  so  connected  with  it  as  to  constitute  a  part  of  the  res ; 
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Bayleb  v.  Commonwealth. 

[40  PmnrsTLTAinA  Stati,  87.J 
CmrTXTAXOB  of  Bbtatb  in  EmcTASCT  18  iNon&ATZvs  AX  Law,  bat  may 

be  enf offoed  in  equity  as  an  exeoutoty  agreement  to  conyey,  if  it  be  mia- 

tained  by  a  inffident  oonsideration. 
Wife's  Mobtoaob  of  hsb  ExpxoTAirr  IinxBxarr  cf  rib  Father's  Ei> 

TATE,  upon  bis  death,  to  aecnre  an  antecedent  debt  of  her  hnsband,  will 

not  be  enf oroed,  the  mortgagee  not  being  a  porchaaer  for  Talne. 

Error  to  the  common  pleas  of  York  county.  Scire  faeia$ 
in  the  name  of  the  commonwealth  for  the  use  of  Lncinda  Jay, 
wife  of  Charles  E.  Jay,  against  Henry  Bayler,  on  a  recog- 
nizance entered  into  by  him  in  the  orphans'  court  of  said 
county,  with  surety  as  heir  at  law  of  Jacob  Bayler,  deceased, 
to  XMty  to  the  other  heirs  of  the  decedent  their  respective  shares 
out  of  a  certain  portion  of  the  real  estate  late  of  deceased. 
The  opinion  states  the  facts. 

E.  Chapin  and  E.  H.  Weiaevj  for  the  plaintiff  in  error. 
V.  K.  Keeseyj  for  the  defendant  in  error. 

By  Court,  Strong,  J.  The  mortgage  given  by  Mrs.  Jay  and 
her  husband  to  Henry  Bayler  was  not  a  pledge  or  conveyance 
of  any  estate  which  she  owned  at  the  time  of  its  execution. 
Nor  dlid  it  profess  to  assure  to  the  mortgagee  any  present  inter- 
est By  it  she  bargained  and  sold  to  Henry  Bayler,  his  heirs 
and  asssigns,  ''all  the  estate,  right,  title,  and  interest  in  law  or 
in  equity  to  which  she  would  become  entitled  on  the  death 
of  her  father,  Jacob  Bayler,  in  his  estate,  real,  personal,  and 
mixed,  by  will,  descent,  or  otherwise."  She  also  covenanted, 
jointly  and  severaUy  with  her  husband,  to  stand  seised  of  the 
said  estate,  right,  title,  and  interest,  to  the  use  of  Henry  Bay- 
ler and  his  heirs,  and  to  make  further  assurances.  Her  father 
was  then  living.  In  his  estate  she  had  no  property — ^np  in- 
terest. The  subject  of  the  mortgage  was,  therefore,  nothing 
which  she  then  had.  It  was  a  mere  expectancy;  and  the 
instrument  of  mortgage  was  made,  not  for  any  consideration 
then  received  by  her,  or  parted  with  by  the  mortgagee,  but 
solely  for  the  purpose  of  securing  a  prior  debt  of  her  husband, 
finch  being  the  facts  of  the  case,  and  Mrs.  Jay's  father  having 
since  died,  the  question  presented  is,  whether  the  mortgage  is 
efficacious  to  enable  the  mortgagee  to  hold  against  her  the 
share  of  the  father's  lands  which  descended  to  her. 

It  is  an  old  and  well-settled  rule  of  the  common  law,  that 
*  mere  possibility  cannot  be  conveyed  or  released;  and  the 
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reasoD  gLyen  for  it  is  that  a  release  or  oonreyanoe  mxppcmn  a 
right  in  being:  Shep.  Touch.  819;  litt.,  sec.  446;  1  Inst  26S 
a;  Arthur  v.  Soehenhamj  Fitzg.  234;  MeCraehin  y.  Wright,  14 
Johns.  193;  Dana  v.  Hayden^  9  Mass.  514.    At  law,  therefore, 
nothing  passes  by  a  deed  of  land  of  which  the  grantor  is 
only  heir  apparent:  certainly  nothing  by  its  direct  operatioa. 
And  this  is  as  true  of  conveyances,  which  operate  under  the 
statute  of  useSy  as  of  others.    In  such  oases,  there  is  no  seisin 
to  give  e£fect  to  the  statute;  and  without  seisia  a  conyeyance 
can  only  qperate  as  a  common-law  grant.    A  covenant  to  stand 
seised  to  uses  of  land  which  the  covenantor  shall  afterwards 
purchase  is  void:  2  Saunders  on  Uses,  83.    A  man  cannot^  by 
covenant,  raise  a  use  out  of  land  which  he  has  not:  YdverUm 
V.  Ydveriony  Gra  Eliz.  401.    Becitals,  it  is  true,  and  covenants^ 
may  conclude  parties  and  privies,  and  estop  tiiem  fiom  deny* 
ing  that  the  operation  of  the  deed  is  what  it  professes  to  be. 
And  when  a  deed  purports  to  pass  a  present  interest,  recitals  - 
and  covenants  have,  in  many  cases,  been  held  efficacious  to 
pass  to  the  grantee  an  interest  subsequently  acquired  by  the 
grantor.    But  when  the  deed  does  not  undertake  to  convey  any 
existing  estate,  when  the  subject  of  the  grant  is  only  an  ex- 
pectancy, it  is  difficult  to  conceive  of  it  as  anything  more  than 
a  covenant  for  a  future  conveyance.    In  the  very  nature  rf 
things,  it  must  be  executory.    The  case  in  hand  is  an  apt 
illustration.    The  intention  of  the  parties  was  not  to  oxmyef 
any  immediate  interest,  for  it  was  known  Mrs.  Jay  had  none. 
The  grant  and  the  covenants  alike  contemplated  an  assuranoe 
to  the  mortgagee  of  an  estate  which  might  possibly  thereafter 
be  acquired  either  by  descent  or  will,  an  assurance  neceesanly 
future. 

But  though  a  conveyance  of  an  expectancy,  as  such,  is  im> 
possible  at  law,  it  may  be  enforced  in  equity,  as  an  executory 
agreement  to  convey,  if  it  be  sustained  by  a  sufficient  consid- 
eration. This  has  often  been  decided.  In  Hobwn  v.  SfVevor, 
2  P.  Wms.  191,  Lord  Chancellor  Macclesfield  compelled  an 
execution  of  an  agreement  in  marriage  articles,  to  convey  to 
the  husband  a  third  part  of  what  should  come  to  the  father 
of  the  wife  on  the  death  of  his  father;  and  in  BecUey  v.  iVim- 
landj  Id.  182,  the  same  chancellor  enforced  an  agreement 
between  the  husbands  of  two  presumptive  heirs,  to  divide 
equally  what  should  be  left  to  either  of  thenu  A  similar 
agreement  was  enforced  also  in  Weihered  v.  Wetheredy  2  Sim. 
183;  see  also  Lyd^  v.  MynUy  1  Myl.  &  K.  683;  S.  0.,  7.  Eng.  CL 
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406.  These  were  all  oases  of  executory  agreements.  But  in 
Varieh  y.  EdwardSj  11  Paige,  290,  a  formal  conveyance  of  a 
possibility  or  expectancy,  though  it  had  been  ruled  inoperatiTS 
at  law,  was  held  good  in  equity.  And  in  MeWUUams  y.  iVtriy, 
2  Serg.  &  R.  607  [7  Am.  Dec.  664],  Chief  Justice  Tilghman  said 
that  '^if  one  enter  into  articles  to  convey,  in  case  subsequent 
events  should  make  it  lawfdl,  there  could  be  no  doubt  that  in 
equity  he  would  be  decreed  to  convey  when  he  subsequently 
acquired  the  power.''  And  he  added  he  did  not  think  the 
ease  less  strong  because,  instead  of  entering  into  articles,  he 
makes  an  absolute  conveyance. 

Bq;arding,  then,  the  mortgage  made  by  Mrs.  Jay  of  the 
estate  which  she  expected  thereafter  to  inherit  from  her  father, 
as  inoperative  at  law,  and  valid  only  in  equity,  if  valid  at  all, 
it  is  next  to  be  seen  whether  a  chancellor  would  enforce  it. 
That  he  would  not,  unless  it  was  made  for  a  valuable  con- 
sideration, win  not  be  claimed.  The  equity  of  the  mortgagee, 
if  any,  springs  out  of  the  consideration,  and  if  that  is  want- 
ing, he  will  vainly  ask  the  aid  of  a  chancellor.  The  reason 
why,  before  the  act  of  April  11, 1848,  the  husband's  voluntary 
assignment  of  a  wife's  chose  in  action  did  not  destroy  her 
right  of  survivorship,  although  he  had  succeeded  to  her  do- 
minion over  the  chose,  was  because  a  chose  in  action  was  as- 
signable only  in  equity;  and  an  assignee  without  value  given 
was  regarded  as  destitute  of  equity.  In  his  behalf,  therefore, 
no  chancellor  would  move  to  enforce  the  assignment:  HaH^ 
tnan  v.  Dowddf  1  Rawle,  281.  It  is  not  to  be  doubted  that  a 
wife  may  mortgage  her  lands  for  her  husband's  debt,  by 
oniting  with  him  in  the  instrument.  And  if  this  had  not 
been  a  mortgage  of  mere  expectancy,  it  would  have  been  good 
without  the  interposition  of  a  court  of  equity.  It  is  because 
ibis  mortgagee  must  come  into  such  a  court  that  it  becomes 
material  to  inquire  whether  there  was  such  a  consideration  for 
the  instrument  as  to  induce  a  chancellor  to  interfere  to  give 
it  effect.  It  was  given  to  secure  an  antecedent  debt  of  the 
husband.  No  new  consideration  was  given  at  the  time  it 
was  executed.  The  wife  received  nothing,  the  husband  re- 
ceived nothing,  the  creditor  parted  with  nothing.  The  in- 
strument was,  therefore,  no  more  than  a  collateral  security 
given  tor  an  old  debt  of  the  husband.  As  between  Mrs.  Jay 
and  Henry  Bayler,  he  was  not  a  purchaser  for  value:  Petrie  v. 
CZari,  11  Serg.  &  R.  377  [14  Am.  Dec.  636];  Walker  v.  Gei$B$, 
4  Whart  258  [33  Am.  Dec.  60];  Depeau  v.  WaddingUm,  6  LL 
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220  [86  Am.  Dec.  216].  The  question,  then,  is  reduced  to 
this:  Will  a  court  of  equity  interfere  in  favor  of  one  who  is 
an  assignee  or  covenantee,  but  not  for  value,  to  enforce  a  wife'i 
engagement  to  pay  an  old  debt  of  her  husband's  ?  The  an* 
swer  is  plain.  If  it  will  not  decree  the  performance  of  an 
ordinary  agreement,  not  founded  on  a  valuable  consideratioD, 
much  less  will  it  enforce  such  a  contract  against  a  feme  covert. 

A  creditor  of  the  husband,  who  asks  that  the  wife's  estate 
shall  be  applied  to  the  discharge  of  her  husband's  debts,  must 
show  a  legal  right  or  a  complete  equity.  It  is  by  no  means 
clear  that  a  married  woman  can,  by  any  form  of  conveyance, 
even  in  equity,  convey  the  estate  which  she  expects  to  inherit 
I  know  of  no  case  in  which  such  a  conveyance  has  been  sus- 
tained, and  I  doubt  whether  it  is  authorized  by  the  act  of  1770, 
that  established  the  mode  by  which  the  husband  and  wife 
may  convey  the  estate  of  the  wife.  There  are  decisions  in 
other  states,  that  when  a  married  woman,  in  conjunction  with 
her  husband,  undertakes  to  convey  her  lands  with  covenants 
of  warranty,  her  deed  estops  her  from  claiming  an  after* 
acquired  title.  The  after-acquired  estate,  as  in  other  cases,  is 
held  to  feed  the  estoppel:  Nash  v.  Spofford^  10  Met  192  [43  Ahl 
Dec.  425];  HiU  y.Westy  8  Ohio,  226  [31  Am.  Dec.  442].  Even 
this,  however,  has  been  denied  in  New  York,  New  Jersey,  and 
New  Hampshire.  But  the  case  is  very  different  where  the  wife 
attempts  to  convey  and  warrant  land  which  she  does  not  own, 
but  something  which  she  hopes  or  expects  afterwards  to  ac- 
quire. It  may  be  doubted  whether,  to  do  such  an  act,  all 
common-law  disability  does  not  remain.  Whether  this  be  so 
or  not,  her  deed  is  no  more  than  an  executory  contract,  and  if 
supportable  in  equity,  requires  a  valuable  consideration  to  give 
it  life.  There  having  been  none  for  the  mortgage  of  Mrs.  Jay 
— ^no  other  having  been  shown  than  a  precedent  debt  of  the 
husband,  which  the  instrument  was  given  to  secure — the  court 
of  common  pleas  committed  no  error  in  instructing  the  juiy 
that  it  could  not  be  enforced  as  the  mortgage  of  the  wife. 

This  view  of  the  case  makes  it  needless  to  consider  the  ex- 
ception taken  to  the  admission  of  evidence  to  contradict  the 
commissioner's  certificate  of  the  wife's  separate  acknowledg- 
ment 

The  judgment  is  affirmed. 


CtoWETANCS  BT  HXIB  APPABSNT  OF  ESTAXB  DT  EZPBOTAVOT,  EsiCfOWU 

8m  Truttr,  Eoutman,  37  Am.  Dec  126^  128,  nota. 
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lt«.»A—  nr  Hbb  Afpabekt  of  Ebkaxb  nr  EzraoTANor:  See  Oitrtk  v. 
CW«^  63  Am.  Dec  651;  Keedka's  Eaifr  y.  Keecttea,  70  Id.  85,  96,  note. 

AflnomaDiT  of  Mxbs  BzraorANcr  will  be  Giveh  EnaoT  nr  Egurnrt 
McDamld  v.  McDonald,  75  Am.  Deo.  434. 

MsBs  BzpiOEAvcT,  NOT  CouTLKD  wnH  AjfT  Ihtibist  ht  ob  GBowna 
OUT  OF  Fbofebtt,  IS  not  the  sabjeot  of  sale  or  mortgage:  Puredl  ▼.  Mather^ 
76  Am.  Deo.  307»  309,  note. 

Tbm  pbingifal  cm  m  grid  in  Parmma  y.  Ely,  45  HL  243;  in  rapport  of 
the  dootrine  that  a  oonveyanoe  of  an  ezpeotaney  may  be  enf oroed  in  equity 
■a  an  ezecatoiy  agreement  to  oonrey,  if  ■ostained  by  a  snffioient  oooaidsra- 


Miller's  Appeal. 

[40  Pbknstlyania  Stati,  67.] 

QuiSXIOirS    OF    ADVAHOBirENT    ASB   ALWAYS    QXTESTIOm   OF    limamOU    OF 

pABJcrr,  and  of  intention  at  the  time  the  property  ia  reoeived  by  tho 

licnsr  EzFKzrDXD  bt  Pabent  for  Child's  Education  ■  not  to  bb  Prb- 

8UMED  Advancbment,  withoQt  proof  that  rach  was  parent's  intention; 
nor  is  there  such  presumption  where  seonrity  is  taken  from  the  child  for 
the  amount  received,  or  where  the  parent  attempts  to  preserve  evidence 
of  it  as  a  debt,  by  note,  bond,  book-aooount,  or  otherwiBe. 
Dbolabations  bt  Pabbnt  that  Hb  Intindbd  Exibtino  Debt  as  Advanob* 
MBNT,  not  made  to  child,  nor  assented  to  by  him,  are  not  sufficient  to 
ooQvert  radh  debt  into  an  advancement. 

Appeal  by  Qeorge  Miller  from  a  decree  of  the  orphans'  court, 
diBtributing  the  fand  in  hands  of  administrators  with  will  an- 
nexed of  Joseph  Miller,  deceased.  Said  administrators  filed 
an  inventory,  in  which  they  included  a  book-account  against 
George  M.  Miller,  one  of  the  heirs,  and  also  one  of  the  admin- 
iBtrators.  The  amount  charged  was  for  educational  purposes, 
and  necessary  expenses;  and  the  charges  commenced  when 
Cieorge  was  about  eighteen  years  of  age,  and  ended  when  he 
was  twenty-six.  They  were  in  his  father's  handwriting,  in  an 
account-book  in  which  he  kept  his  general  accounts,  and  not 
in  a  book  purporting  to  be  a  family  book.  Eyidence  was 
taken  by  the  auditor  as  to  whether  the  account  was  to  be  re- 
garded as  a  common  book-account,  or  as  an  advancement,  and 
he  held  it  to  be  the  former;  and  as  the  greater  part  of  the 
same  was  not  recoverable  as  such,  he  disallowed  it.  A  part, 
charged  after  Gteorge  was  of  age^  he  admitted  to  be  correct* 
and  rejected  the  balance.  On  exceptions  filed,  the  court  over- 
ruled the  auditor,  and  charged  George  with  the  whole  amounii 
Appellant  assigned  errar. 
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Jwi  B.  WaiMMT  and  John  8.  BkhardB^  for  fhe  appelknt. 
A.  Q.  Grwnf  J.  8.  Livingoodj  and  John  BankSf  for  the  ap* 


pellee. 

By  Court,  StbokOi  J.  Onr  acts  of  assembly  do  not  define  an 
advancezneDt,  and  we  are  therefore  compelled  to  resort  to  the  de- 
cisions of  the  courts  to  determine  whether  a  sum  of  money  re- 
ceived by  a  child  from  a  parent,  or  expended  for  his  benefit,  is 
a  (^  or  an  advancement,  or  whether  it  is  intended  to  cieate 
legal  indebtedness.  Questions  of  advancement  are  always  ques- 
tions of  intention,  and  of  intention  when  the  property  is  received 
by  the  child.  If  it  was  a  gift  then,  it  cannot  be  converted  into 
a  debt  by  any  subsequent  act  or  intention  of  the  fother.  If  it 
was  the  creation  of  a  debt,  then  it  will  continue  a  debt,  not- 
withstanding any  change  of  the  parent's  intention,  unless 
some  further  act  be  done,  or  agreement  be  entered  into  to  con« 
vert  it  into  an  advancement.  The  difficulties  in  solving  such 
questions  are  generally  found  in  the  evidence  firom  which  the 
intention  of  the  parant  is  to  be  gathered.  A  parent  may  be 
liberal  to  a  child,  more  so  than  to  his  other  children,  without 
imposing  any  obligation  for  future  accountability,  either  to 
himself  or  to  his  estate.  It  is,  indeed,  a  common  sentiment 
that  equality  is  equity,  but  a  father  is  under  no  legal  obliga- 
tions to  mal:e  his  children  equal,  and' discrimination  in  a 
fiimily  is  often  equitable.  The  fact  that  one  child  has  re- 
ceived more  than  another,  therefore,  raises  no  presumption 
that  an  advancement  was  intended.  A  contrary  presumption 
exists  when  the  money  furnished  is  expended  in  the  education 
of  the  child,  for  such  education  is  a  parental  duty:  RiddU^9 
EBtaUj  19  Pa.  St.  431;  LerUz  v.  HeHzogj  4  Whart  523. 

This  presumption  may  be  overthrown  by  proof  of  the  fieither's 
intention  to  furnish  the  money  as  an  advancement,  rather 
than  in  discharge  of  a  parental  duty,  but  without  such  proof 
it  must  prevail.  It  was  overthrown  in  Riddle^s  Estate^  19 
Pa.  St.  431,  by  what  evidence  we  do  not  know.  The  report  only 
states  that  the  father  kept  an  account  of  the  expenditures,  and 
that  the  son  believed  it  to  have  been  his  father's  intention  to 
charge  him  with  them.  Two  successive  reports  of  auditors 
found  them  advancements,  and  this  court  refused  to  set  aside 
their  decision,  remarking,^ at  the  same  time,  that  the  court 
might  not  have  drawn  the  same  conclusion  from  the  facts. 

So,  too,  it  is  cogent  evidence  that  an  advancement  is  not  in- 
tended by  a  father  (and  in  most  cases  it  is  conclusive  evidence) 
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that  he  takes  from  the  child  a  sectuity  fixr  the  money  ftimished, 
or  attempts  to  preeerve  evidence  of  it  as  a  debt:  HigVa  Appeal^ 
21  Pa.  St.  287.  If  the  gift  is  designed  to  be  irrevocable,  there 
can  be  no  reason  for  attempting  to  retain  the  power  of  recall- 
ing,  and  the  attempt  shows  that  it  is  not  the  purpose  of  the 
father  to  give  np  all  possible  control  over  it. 

In  the  present  case,  both  these  presumptions  against  an  in- 
tended advancement  are  raised  more  or  less  distinctly  by  the 
fiuTts.  The  money  which  the  appellant  received  from  his 
father,  or  which  was  expended  for  his  use,  was  famished  for 
his  education,  and  at  the  time  when  it  was  furnished  nothing 
was  said  or  done  by  the  parent  to  indicate  an  intention  to 
treat  it  as  a  part  of  the  son's  portion.  True,  there  is  evidence 
that  the  case  was  not  one  of  mere  discharge  of  the  parental 
duty  to  educate  the  son.  The  charges  made  indicate  that 
But  before  the  money  can  be  treated  as  an  advancement,  there 
must  be  affirmative  evidence  that  it  was  intended  to  be  neither 
a  gift  nor  the  creation  of  a  debt,  but  a  part  portion.  In  some 
cases,  this  intention  is  inferred  as  matter  of  law,  from  the  char- 
acter of  the  act  Thus  if  a  parent  conveys  land  to  the  child 
from  consideration  of  love  and  affection  only,  or  pays  the  pur- 
chase-money of  land  conveyed  by  another  to  the  child,  the  law 
presumes  it  an  advancement,  though  not  conclusively.  But 
where  personal  chattels  or  money  are  delivered  to  the  child,  or 
paid  for  him,  there  must  be  evidence  of  an  intention  to  make 
an  advancement  beyond  the  unexplained  act  of  delivery  or  pay- 
ment: Johnaon  v.  Bdden^  20  Conn.  322.  Here  the  father  made 
a  charge  of  the  sums  of  money  furnished,  not  in  a  "family 
book  "  in  which  advanced  portions  are  usually  entered,  but  in 
his  general  day-book,  in  which  he  kept  his  accounts  of  debtor 
and  creditor.  The  charge  was  made  precisely  as  it  must  have 
been  made  had  he  intended  to  preserve  evidence  of  his  son's 
indebtedness.  The  appellant  was  charged  as  a  debtor,  and 
he  was  credited  for  partial  repayments.  All  this  is  inconsist- 
ent with  any  intention  then  existing  to  make  an  irrevocable 
gift.  It  matters  not  that  sums  of  money  are  not  properly 
chargeable  in  a  book  of  original  entries.  That  would  be  im- 
portant in  an  action  between  the  father  and  the  son;  but  it  is 
of  no  consequence  when  we  are  seeking  only  for  the  intention 
of  the  father.  We  know  that  money  is  often  thus  charged, 
and  though  it  cannot  be  recovered  on  such  evidence,  it  is  not 
to  be  doubted  that  it  is  generally  intended  as  a  memorandum 
of  a  debt^  and  a  means  of  enforcing  payment    In  AsUty^a 
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Appeal^  4  Pick.  21,  it  was  ruled  that  snmB  of  money)  chaiged 
by  a  parent  against  his  child  in  the  usual  way  of  keeping 
accounts,  are  not  to  be  treated  as  advancements  under  the 
Massachusetts  statutes. 

Then,  what  is  there  on  the  other  side  to  show  that  this^ 
which  was  prima  fade  the  creation  of  a  debt,  was  not  such,  but 
was  an  advancement  on  account  of  a  child's  portion?  Noth- 
ing in  the  admissions  of  the  son;  for  while  he  acknowledged 
that  he  was  charged  in  his  father's  book,  there  is  no  proof  that 
he  ever  said  the  charge  was  anything  else  than  evidence  of  a 
debt.  All  that  there  is  must  be  found  in  a  declaration  to  a 
single  witness  made  by  the  father  in  1856,  long  after  most  of 
the  money  was  furnished  and  charged,  and  in  the  absence  of 
his  son.  To  O.  E.  Hurlocher  he  said:  "Geoi^e  never  worked 
much,  or  earned  much  at  home.  He  charged  George  with 
every  dollar  he  paid  for  his  schooling.  It  is  calculated  it  is  to 
come  off  from  his  ^erbschaft'  [inheritance]."  There  is  no  evi- 
dence that  he  ever  made  similar  declarations  to  any  other  per- 
son. That  such  conversations  of  the  father  are  not  sufficient 
to  convert  a  debt  into  an  advancement  is  abundantly  settled. 
In  Haverstock  v.  Sarbachy  1  Watts  &  S.  393,  it  was  laid  down 
that  loose  declarations  of  a  parent  that  he  intended  an  existing 
debt  should  be  an  advancement,  not  substantiated  by  wriling, 
nor  made  to  the  child,  nor  accompanied  by  any  act,  are  not 
sufficient  to  destroy  a  debt  secured  by  legal  instrument,  and 
change  it  into  a  gift  by  way  of  advancement;  and  in  YundVu 
Appeal^  13  Pa.  St.  575  [53  Am.  Dec.  496],  declarations  of  a 
parent,  made  after  debts  have  been  contracted,  of  an  intention 
to  treat  them  as  advancements,  were  held  not  admissible  to 
produce  that  effect,  when  the  declarations  are  not  communi- 
cated to  the  child,  nor  accompanied  by  an  act  sufficient  to 
obliterate  the  obligations  as  debts:  Levering  v.  Ritienkouse^  4 
Whart.  130;  Kreider  v.  BoyeVj  10  Watts,  54;  Porter  v.  AUen^ 
3  Pa.  St.  391.  In  Wentz  v.  Dehaven,  1  Serg.  <k  R.  312,  a  writr 
ten  certificate  of  intention  to  give  up  a  bond  and  mortgage  of 
a  son-in-law,  and  never  demand  them,  delivered  to  the  mort- 
gagor, was  held  to  be  a  release,  and  therefore  the  debt  was 
treated  as  an  advancement.  That  is  very  unlike  the  present 
case.  Such  a  certificate  would  not  now  be  held  a  release,  and 
certainly  a  verbal  declaration,  made  to  a  stranger,  of  an  inten- 
tion to  treat  a  debt  as  an  advancement,  is  stiU  less.  And  the 
declarations  of  the  father  in  this  case  to  Mr.  Hurlocher  only 
show  what  his  intention  was  when  they  were  made.     They 
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throw  no  light  upon  his  intentions  when  the  money  was  for- 
nisbed.  We  are  left  to  gather  them  from  the  charge  in  the 
book  of  accounts. 

In  fine,  we  are  of  opinion  no  evidence  in  the  canse  satisfiEUS- 
torily  establishes  that  the  money  furnished  by  the  father  was 
originally  intended  as  an  advancement,  or  that  it  was  made 
such  by  any  subsequent  act  or  declaration.  The  decree  of  the 
orphans'  court,  sustaining  the  second  and  third  exceptions 
taken  to  the  report  of  the  auditor,  must  therefore  be  reversed. 

The  remaining  assignment  of  error  is  not  sustained.  Judg- 
ing from  the  amount  of  the  estate  and  evidence,  four  hundred 
and  fifty  dollars  was  a  sufficient  compensation. 

And  now,  to  wit,  July  24, 1861,  this  cause  having  been  argued 
by  counsel,  and  duly  considered,  it  is  ordered,  adjudged,  and 
decreed  that  the  decree  of  the  orphans'  court  be  reversed,  and 
the  record  is  remitted  with  instructions  to  charge  the  account- 
ants only  with  a  balance  of  one  thousand  five  hundred  and 
thirty-five  dollars  and  eighty-nine  cents  of  personal  property 
(the  sum  of  nine  hundred  and  sixty-two  dollars  and  ninety- 
eight  cents  not  being  chargeable  to  George  M.  Miller  as  an 
advancement),  and  to  cause  distribution  of  the  balance  to  be 
made  according  to  the  will  of  Joseph  Miller  and  the  intestate 
laws. 


Ok  BuBjwor  ov  Advakcbbuqitb^  GsraBALLT,  see  TtmcU's  Appeal,  53  Am. 
Dm.  496;  Jchmn  ▼.  i^Kiiu*  60 Id.  660;  PhilUpB  v.  Oregg,  36  Id.  168;  Murrdr. 
Mmrel,  49  Id.  664;  BaUtmY.AOen,  43  Id.  630;  BUidk  y.  WhUaU,B9Id.  423; 
Ckcm  ▼.  LoekemuMf  36  Id.  277;  Jaekaon  ▼.  Jackwn,  64  Id.  114;  Orattan  r, 
OraUan,  65  Id.  726;  Bodddll  ▼.  Spraggs,  68  Id.  607;  ITeedles  ▼.  Needle»;10  Id. 
86.  Advanoement  made  by  hiulMmd  to  wife,  preeiimption:  See  Spring  ▼. 
Higki,  89  Id.  687. 

AsTAKomxifT  DxnNSDy  AiTD  What  OofiWATUTiML — ^An  advanoement,  in 
legal  ooatemplatioii,  as  nsnally  defined  by  the  anthoritiesy  is  the  giying,  by 
anticipafcioii,  the  whole  or  a  part  of  what  it  is  supposed  a  child  will  be  enti- 
tled to  on  the  death  of  the  parent  or  party  making  the  advancement:  Osgood 
T.  Breed,  17  Mass.  358;  Cfawlhon  v.  Coppedge,  1  Swan,  487;  TanceffY,  Yancey, 
6  Heisk.  357;  OraUanv.  OraUan,  18  IlL  167;  S.  C,  65  Am.  Dec.  726;  Christy'* 
^jopea/,  1  Grant  Gas.  369;  HolUdayv.  WhUe,  Z3  Tex.  4S0;  Clarhv.  WiUmm,^ 
Md.  693;  Nolan  v.  BolUm,  25  Ga.  356;  DUman  ▼.  Cox,  23  Ind.  440;  Bruce  ▼. 
Oriixsom,  9  Hon,  282;  Dunham  v.  AveriU,  45  Conn.  87;  ^nte  v.  Friday,  4 
Bemarest,  540.  The  term  "advancement ''  is  an  old  word  in  the  law,  hav- 
ing a  well-known  legal  signification^  and  is  used  to  designate  money  or  prop- 
erty given  by  a  parent  to  his  child  or  children  as  a  portion  of  his  estate,  and 
to  be  taken  into  account  in  the  final  partition  or  distribution  thereof:  CVaom 
Y.  String,  51  Barb.  597;  and  see  Lawrence  v.  lAndeay,  7  Hun,  645;  Eisner  v. 
Eodder,  1  Demarest,  277,  286.  A  recent  definition  of  the  term  is  ''  a  gift  by 
a  parent  in  preeeenU  of  a  portion  or  all  of  the  share  of  his  ohild  in  his  estats^ 
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which  would  fill  to  nch  child  «fc  tiie  pmnVi  dafttfa,  fqrtho  statato  of  distrf* 
batioii  or  deaooot: "  nwoman,  J.,  in  Johuon  r,  Pattenon,  13  LeO|  026^  6SSl 
See,  M  to  what  is  or  is  not  an  ''advanoement  by  poztioD,''  Ta^hr  ▼•  Taiftor, 
li.  B.  20  Eq.  S07>  A  gift  and  oonTojranoo  of  the  title  is  an  esBontisl  f eitora 
of  an  advanoement:  Id.;  FnrmeR  ▼.  Henary,  70  Ala.  484;  8.  C,  45  Am.  Bep. 
88.  It  is  to  be  treated  as  a  pore  and  irreyocable  gift:  Ontb^  ▼.  CM^gfoa,  2i 
Miss.  619;  Qrt^  t.  Qrt^,  22  Ala.  233;  FtOxnm  v.  Lftd^  46  N.  H.  27;  Hmk^ 
T.  HarVeUt  67  Md.  840;  and  does  not  involve  the  elements  of  legal  obligation 
or  ftttnre  liability  on  the  part  of  the  party  advanoed:  Id.  But  although  every 
advanoement  is  a  gift»  Baanford  v.  Sc^fhrd^  61  Barb.  293^  299,  S.  C,  0  Laoa. 
486,  yet  an  advanoement  is  to  be  diatingniahed  from  an  abaolate  gift  having 
no  view  whatever  to  a  portion  or  aettlement:  CZMv.  WUbon^  27  Md.  603L 
In  oase  of  a  gift  from  parent  to  child,  there  is  a  pnipose  that  the  property 
given  shall  go  to  the  child  aa  aomething  over  and  above  the  ahare  of  the  other 
children  of  the  donor:  Johamon  v.  PaUemmt  13  Loai  626,  633;  and  there  is  no 
intention  to  have  it  chargeable  on  the  ohild'a  ahare  of  the  estate,  as  in  tiie 
oase  of  an  advanoement:  WtaihBrh&adY.  Fkldt  26  Vt.  66S^  668.  So  aa  ad- 
vanoement is  distinguishable  from  a  debt;  for  it  oreatea  no  debt  to  the 
making  it,  and  the  common  relation  of  creditor  and  debtor  does  not 
Id.;  OlarkY.  WiUmm,  27  Md.  693;  JAiqum^*  S&UHe,  1  Took.  236;  Cftaas  v. 
SMnfft  61  Barb.  597;  Bmee  v.  Orisoom,  9  Hnn,  280;  nor  is  an  advanoemeafc 
controlled  by  the  aame  defenses  as  prevent  the  recovery  of  debt%  such  aa 
infancy,  limitation,  etc.:  ffygha^  Appeal,  57  Pk.  St.  179. 

To  oonstitate  an  advancement,  it  most  resolt  from  a  complete  act  of  the 
ancestor  in  his  life-time,  by  which  he  divests  himself  of  all  property  in  the 
subject,  though  in  some  cases,  and  under  aome  circumstance,  it  may  not  take 
efifoct  in  possession  until  after  the  ancestor's  death:  HaHejf  v.  HaHeff,  57  Md. 
340,  342;  CrDtby  v.  Coolnytoii,  24  Miss.  619;  Imm  v.  /son,  5  Bioh.  £q.  19;  Ora^ 
taav.  QroBttan,  18  IlL  167;  S.  C,  65  Am.  Deo.  726;  Fcuiey  v.  Tamey^  5  Heisk. 
367.  Thus  a  portion  secured  to  the  child  la  Jkhtro^  or  to  commence  after 
the  father's  death,  crupon  acontingenqy  that  has  happened,  or  to  arise  within 
a  reasonable  time,  is  an  advancement:  Hook  v.  Hook,  13  B  Mon.  586;  Cfkark 
V.  WiOoon,  27  Md.  693.  Nor  ia  any  particular  formality  or  form  of  words 
required  to  indicate  an  advancement  or  ita  acceptance  by  the  cfaQd:  BmJMqf 
V.  NoUe,  2  Pick.  337;  BoUUUty  v.  Winafidd,  60  Ga.  206;  Brown  v.  Bwwm, 
16  Vt.  197;  unleaa  ao  preacribed  by  statute:  See  8a^  v.  Baiar,  5  B.  L  457; 
Mouny  v.  SmUh,  Id.  265;  TreadweaY.  Cordio,  5  Gray,  841;  Holiday  v.  Wmg^ 
field,  69  Qa.  206;  CaL  Civ.  Code,  sec.  1397. 

Advanosmints,  ts  What  Madb. — Qenerally  speaking,  an  advancenMnt 
may  be  made  in  money,  or  in  property  of  any  kind,  personal  or  real:  Sea 
AiUreyv.  Autrey,  37  Ala.  614;  FeimdiY,  Henry,  70 Id.  484;  S.  C,  46  Am.  Bep. 
88;  DuUhU  Appeal,  57  Pa.  St  461;  Murrd  v.  Mwrrti,  2  Strobh.  Bq.  151; 
S.  C,  49  Am.  Deo.  664.  But  in  whatever  made,  it  ia  essential  that  the 
advancement  must  once  have  been  a  part  of  the  ancestor's  estate,  which,  npon 
his  death,  would  descend  to  his  heirs  hot  for  the  fact  that  it  haa^  by  tiie  ad 
of  the  sncestor  in  making  the  gift^  been  separated  from  or  taken  oat  of  hia 
estate,  or  it  must  be  something  which  is  purchaaed  with  the  funds  of  tfaa 
father  in  the  name  and  for  the  benefit  of  the  child:  iMcfeniftflcfcer  v.  Zmmtermam^ 
10&  O.  110;  &  0.,  30  Am.  Bep.  37.  Thua  viewing  an  advancement^  it  was 
held  that  the  amount  of  a  policy  of  insurance  procnred  by  a  parent  on  hia 
own  life,  in  the  name  of  and  for  the  adle  benefit  of  his  daughter,  and  the  sum 
of  the  snnual  premiums  paid  by  him  until  his  death,  were  advancementb  mada 
to  the  daughter:  Id.    Wipenditnres  in  mainteoaiioo  or  education  of  a  chik^ 
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•r  trifling  pMMnte  not  regarded  m  naefol  in  setting  up  tiie  olilld  in  Iil%  99% 
not  ordinirily  deemed  adTanoemente:  8at\fcrd  ▼.  Sa^fcrd,  61  Barb.  293;  S.  0.» 
5  Lane.  486;  Jtiddt^s  Btiate,  19  Pa.  St.  431;  Imm  ▼.  Imm,  6  Bioh.  Eq.  16| 
Fenmdl  ▼.  Henry,  70  Ala.  484;  S.  C,  45  Am.  Rep.  88;  Arties  v.  Cfrimxm^  9 
fiun,  280.  Under  New  Jersey  act  of  desoents,  adyanoements  in  money^ 
oiade  by  a  &ther  in  bis  life-time  to  one  of  bis  sons,  can  bavo  no  effect  npoa 
the  sbare  of  tbe  real  estate  of  the  father,  which,  at  bis  death,  descends  to  tbe 
eon.  Advancements  in  land  only  can  have  sncb  effect:  H(wen$  ▼.  Thampmmf 
23  N.  J.  Eq.  321.  See,  as  to  what  will  be  regarded  in  equity  as  an  advance* 
ment,  FoUz  v.  Wert,  103  Ind.  404. 

Advancemxht,  bt  A2n>  TO  Whom  Made. — As  ordinarily  defined,  an  ad- 
vancement can  <mly  be  made  by  a  parent  to  a  child:  See  Osgood  v.  Breed,  17 
ACaes.  358;  ffolSdasf  v.  White,  33  Tex.  460,  and  other  cases  cited  above;  or  to 
•a  third  person  with  the  consent  of  the  child:  Baine  v.  ffaye,  2  Tenn.  Gh.  669l 
Bat  by  statutory  provision  in  some  of  the  states,  advancements  are  made  to 
apply  equally  to  grandchildren:  See  Fenndl  v.  Henry,  70  Ala.  484;  S.  C,  46 
Am.  Rep.  88;  Porter  v.  Porter,  51  Me.  376.  A  deed  of  land  from  a  father  to 
his  daughter's  husband  is  not  presumed  an  advancement  to  the  dan^ter, 
and  BO  of  money  paid  by  the  father  as  surety  for  the  husband:  Maine  v.  Hayt, 
2  Tenn.  Ch.  669;  S.  C.  afiSrmed,  6  Lea»  303;  S.  C,  40  Am.  Rep.  39;  Towlee 
Y.  Jtoundiree,  10  Fla.  299;  but  see  Stevenson  v.  Martin,  11  Bush,  485.  A  hns- 
tiend  may,  voluntarily  and  without  pecuniary  consideration,  make  an  advanoe- 
cnent  to  his  wife  of  a  portion  of  his  estate,  when  his  creditors  are  not  thereby 
defrauded:  Spring  v.  Hif^  22  Me.  408;  S.  0.,  89  Am.  Dec  587;  and  see 
MeOawY.  Buri,  31  Ind.  56;  Benakerr.  Lafferiy,  5Bnsh»  88;  Murphyr.  Nathme, 
46  Pa.  St.  608;  Lochenour  v.  Lochenour,  61  Ind.  596. 

InTEanoN  AND  PsBsuMpnoNs  AS  TO  Advanoxmintb.— It  is  well  setUad» 
em  held  in  the  principal  case,  that  advancement  is  a  question  of  intention. 
And  in  the  absenoe  of  direct  evidcQce  of  what  occurred  at  the  time  the  mon^ 
or  other  valuable  was  given  and  received,  the  attendant  ciroumstanoee  axe  it 
be  eonaidered  in  determining  whether  it  dtaght  to  be  considered  a  loan,  a  gift^ 
«r  an  advancement.  It  necessarily  becomes  a  subject  of  presumption:  Weo^ 
vei^s  Appeal,  63 Pa.  St.  809;  Storqf's  Appeal, 83 Id. 89;  Merter^e  Appeal,SdlA. 
340;  Bradaher  v.  Camady,  76  N.  O.  445;  MeMn  v.  Bidtord,  82  Id.  83,  S8| 
^raeesv.  Spedden,  46  Md.  527;  Baku  v.  Hays,  2  Tenn.  Ch.  660;  WUmm  ▼• 
Beauckmip,  60  Miss.  24;  De  Camnont  v.  Bogert,  36  Hun,  382,  392;  and  see 
BemHee  v.  Winckuter,  13  Bosh,  1.  Resort  must  be  had  to  the  facts  and  cir- 
crnnstanoee  attending  and  making  the  transaction  in  order  to  determine  ita 
ehancter:  Hms  v.  ^Ine^  39 Barb.  507;  Brueev.  6WM»m,  OHun,  280;  S.  O.,  70 
K.  Y.  612.  A  oonveyanoe  of  land  by  a  parent  to  a  child,  either  directly  or 
by  a  payment  of  the  purchase  money,  and  having  the  deed  made  to  the  child, 
IS,  in  the  absenoe  of  proof  to  the  contrary,  presumed  to  be  an  advancements 
Mmrphy  v.  Nathans,  46  Pa.  St.  508;  Weaver^s  Appeal,  63  Id.  309;  James  ▼. 
James,  41  Ark.  301;  Bobinson  v.  Bobinson,  45  Id.  481;  Creed  v.  Lancaster 
Bank,  1  Ohio  St.  1;  Brown  v.  Buri,  22  Ga.  574:  Sweet  v.  Northnip,  12  N.  T. 
Week.  Big.  377;  and  this  presumption  is  greatly  strengthened  when  the  value 
of  the  land  bears  any  considerable  proportion  to  the  parent's  whole  estate: 
Dutches  Appeal,  57  Pa.  St.  461;  Storey's  Appeal,  83  Id.  89;  Appeal  qf  MiUer^ 
107  Id.  221, 227;  and  it  has  been  held  that  the  intention  of  tiie  donor  to  ad- 
vance to  his  daughter  will  be  presumed  from  the  fact  that  he  conveys  to  her 
Inubend  upon  the  sole  consideration  of  the  eristence  of  the  marriage  relation 
iMtween  them:  Barber  v.  Taylor,  9  Dana,  84;  Stevenson  v.  Martin,  11  Bush, 
486;  and  see/am«0  v.  James,  41  Ark.  301;  ^al«r v.  XeoC^^i^  3 Ind.  568.  But 
Dml  Vol.  LXXX--W 
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Mmpare  Babu  ▼.  Bc^  2  Tenn.  Gh.  669;  S.  C.  affinned,  6  Ln»  SOS;  8.  &» 
40  Am.  Rep.  S9.  Generally  epeakm^  when  either  money  or  property  » 
giren  l^  a  pearent  to  a  child,  the  preeomption  ia  that  an  advanoemsnt  waa  in- 
tended:  DiOnumy.  Cbse,  23  Ind.  440;  Orattat^Y.  ChraUan,  18IIL167;  &G.,6& 
Am.  Deo.  726;  HdUdayv.  WingfiM,  69  Ga.  206;  MUchdlv.  MUdM,  8  Ah.  414; 
WooUry  ▼.  WooUry,  29  Ind.  249;  FenneU  ▼.  Hewry,  70  Ala.  484;  &  C,  46 
Am.  Bep.  88.  But  aee  Johnton  v.  Bdden,  20  Conn.  322.  So  where  tiie  debt 
of  a  child  ia  paid  by  the  parent,  in  the  abeenoe  of  proof  to  the  contraiy,  it 
will  be  presumed  an  advancement:  Johnton  v.  Hoyle,  3  Head,  56.  Bat  it  is 
weQ  aetded  that  the  presumption  of  an  advancement  may  be  rebutted,  either 
liy  the  nature  of  the  gift  or  by  other  evidence:  Smith  v.  SmiUkf  21  Ala.  761; 
MerriUv.  Shode$,  37  Id.  449;  Atarty  v.  Autrey,  Id.  614;  WaOomB  ▼.  Tcmg^ 
SI  Gratt.  84^  and  caaea  above  dted.  But  in  thecaae  of  a  purchaae  of  land  hj 
a  parent  and  conveyance  to  his  son  by  his  direction,  the  evidence  neoeaHiy  to 
overcome  the  presumption  of  an  advancement,  and  prove  a  resulting  tnist, 
must  not  only  be  distinct  and  credible,  but  it  must  preponderate:  Rcbmton  v. 
Bobinaon,  46  Ark.  481;  and  see  Brown  v.  Burke,  22  Ga.  574.  No  presumptiao 
of  an  advancement  arises,  however,  when  the  transaction  between  parent  and 
ohild  assumes  the  form  of  a  conveyance  for  value:  Appeal  ofMUkr,  107  Fk.  Si 
221.  If  a  parent  advances  money  to  a  child,  taking  notes  therefor,  priMi 
fade  such  notes  represent  an  indebtedness,  and  not  an  advancement,  but  tfaia 
presumption  is  subject  to  rebuttal:  CuUffv,  Boyd,  72  Ga.  302;  and  see  Wed 
T.  BoUon,  23  Id.  531;  Harky  v.  Harley,  57  Md.  340.  In  case  a  pannt  be  m- 
debted  to  his  children,  and  gives  them  property  or  money  at  their  matnixfy 
or  marriage,  this  is  presumed  a  payment  of  the  debt,  and  not  an  advanoa- 
ment,  but  the  presumption  is  liable  to  be  rebutted  by  the  facts  of  the  case: 
Haglar  v.  McComba,  66  N.  0.  345.  It  was  held  that  a  purchase  or  inveit- 
ment  by  a  mother  in  the  name  of  her  child,  or  in  the  joint  names  of  herad! 
and  her  child,  does  not  of  itself  afford  the  presumption  of  advancement,  and 
that  in  such  case  the  intention  to  advance  is  a  question  of  evidence:  6etmel 
V.  Bennet,  L.  R.  10  Ch.  Div.  474.    . 

EviDXNOK,  AND  BuRDBN  GT  Showino  Adyangemest. — ^A  gift  made  witii 
the  intent  of  its  being  an  advancement,  and  so  accepted,  may  be  proved  to 
be  such,  though  there  be  no  writing  either  by  the  parent  or  child:  Bran^ord 
V.  Crcutford,  51  Ga.  20.  The  intention  may  be  ascertained  by  parol  evidenoe 
of  the  donor's  declarations  at  the  time  of  executing  the  conveyance  or  making 
the  gift,  or  of  the  donee's  admissions  afterwards,  or  by  proof  of  facts  and 
circumstanoiBs  from  which  the  intention  may  be  inferred:  Clari  v.  Wiimm,  87 
Md.  693;  CecUv.  CecU,  20  Id.  153;  Oravea  v.  Spedden,  46  Id.  627;  Wattmaw. 
Young,  31  Gratt  84;  Morris  v.  Morris,  9  Heisk.  814;  and  see  Ray  v.  Loper, 
65  Mo.  470.  But  loose  declarations  of  a  parent,  that  he  intended  an  existing 
debt  should  be  an  advancement,  not  substantiated  by  writing,  nor  made  to 
the  child,  nor  assented  to  by  him,  nor  accompanied  by  any  act,  are  not  auffi- 
cient  to  establish  it:  HarUy  v.  Harley,  57  Md.  340;  and  see  Appeal  qfMUler^ 
107  Pa.  St.  221;  WealhervHxx  v.  Woodin,  20  Hun,  5ia  The  parenfa  declara- 
tions must  be  shown  to  be  a  part  of  the  res  yesta,  and  accompany  the  acts 
done:  MerkeTs  Appeal,  89  Pa.  St.  340;  and  the  caaes  generally  sustain  the 
doctrine  of  the  principal  case  that  subsequent  declarations  of  the  parent^ 
made  in  the  absence  of  the  child,  are  not  binding  on  the  latter:  See  House  v. 
Woodvxird,  5  Coldw.  211;  Merrvman  v.  Lac^fieid,  4  Heisk.  215;  Feihws  v. 
Zdittle,  46  N.  H.  27.  If,  however,  there  be  evidence  of  acts  done  or  dedara* 
tions  made  at  the  time  of  the  transaction,  tending  to  prove  that  the  debt  waa 
intended  by  the  parent  as  an  advancement,  his  subsequent  acta  and  dedan^ 
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Umm  in  reoognitioa  of  the  original  act  and  intontioB  an  ontitled  to  great 
woight:  MerkeTa  Appeal,  89  Pk.  8t  840.  So^  ouaonwtantial  endonoe  ia 
proper  in  determining  whether  adTanoementa  were  made  under  a  will:  Jfe- 
dmtodii^s  Appeal,  68  Mich.  162.  It  haa  been  atated  aa  a  mle  that  "when  a 
testator,  e^fter  the  execution  of  a  will,  advances  money  to  a  legatee,  it  may 
be  ehown  by  oral  eridenoe  that  it  was  intended  aa  a  aatis&hotion,  in  whole  ov 
In  pert^  of  the  legacy;  but  if  the  will  is  silent  on  the  subject  of  adyanoe- 
ntmlta,  it  cannot  be  shown  by  oral  evidence  that  an  advance  made  priorto  the 
exetntion  of  the  will  was  intended  as  a  satisfaction,  in  whole  or  in  part^  of  a 
legacy:"  Ckurk  v.  EMffaley,  37  Hun,  246^  citing  Camp  v.  Camp,  18  Id.  217; 
ZeiterY.  Zeiier,  4  Watts,  212;  Krekler  v.  Bc^er,  10  Id.  64;  Jonee  v.  Biehard' 
eon,  5  Met.  247;  In  re  Peaeod^e  EskUe,  L.  R.  14  Eq.  236;  Van  HmOen  ▼.  Poei, 
32  N.  J.  Eq.  709.  But  see  case  last  cited,  reversed  on  appeal,  33  Id.  344^  the 
court  holding  that  the  fact  of  the  money  having  passed  from  the  parent  to 
the  child,  after  the  execution  of  the  will,  must  be  proved  by  other  testimflny 
than  the  parol  declarations  of  the  testator;  and  see  Sima  v.  Sime,  10  Id.  168L 
On  this  subject^  generally,  see  Bumham  v.  Con^foH,  37  Hun,  216;  McOUm' 
iodc*e  Appeal,  68  N.  H.  162;  Taylor  v.  Carhorighi,  L.  R.  14  Eq.  167,  in  addi* 
tion  to  cases  cited  above.  The  mere  entry  by  a  testator  in  one  of  his  booka^ 
of  a  certain  sum  directed  to  be  taken  from  a  child's  portion,  as  bequeathed 
to  him  by  the  will,  is  held  to  be  insufficient  to  show  an  advancement  to  the 
child,  and  the  fact  of  such  advancement  must  be  proved  by  evidence  aliunde, 
which,  in  connection  with  the  book,  would  establish  the  fact:  Lawrenee  r. 
Lmdeaif,  68  N.  Y.  108;  Bei^jamin  v.  Dmmkk,  4  Redt  7;  Mareh  v.  Brown,  18 
Hun,  319;  and  see  Lawrence  v.  Lawrence,  4  Redf.  278.  So  a  testator's  cer- 
tificate that  he  has  advanced  a  specified  sum  to  an  heir,  over  and  above  all 
set-ofis  to  date,  is  inadmissible  in  evidence  that  such  advancement  waa  made; 
but  if  the  payment  is  otherwise  proved,  the  certificate  is  admissible  to  show 
the  testator's  purpose  to  treat  it  as  an  advancement:  McClintock'e  Appeal,  68 
N.  H.  162.  Deeds  of  lands  which  have  never  been  delivered,  being  worthless 
iar  sveiy  purpose,  constitute  no  proof  of  advancements  made:  Appeal  <if 
MUler,  107  Pb.  St.  221.  Charges  in  books  made  by  the  parent  against  a  child 
have  been  long  admitted  in  the  courts  of  New  Jersey,  as  tending  to  show  ad- 
vancements, but  such  evidence  as  to  the  fact  of  passing  over  the  money  is 
said  to  be  of  a  low  grade:  Van  Houten  v.  Poet,  33  N.  J.  Eq.  344.  It  is  well 
established  that  the  presumption  of  an  advancement  may  be  rebutted  by 
parol  evidence:  Smith  v.  Smith,  21  Ala.  761;  MerriU  v.  Bhodes,  37  Id.  449; 
CeeU  V.  Cecil,  20  Md.  163;  DiUman  v.  Cox,  23  Ind.  440;  Woolery  v.  Woolery, 
29  Id.  249;  it  is  alwaya  competent  to  meet  and  repel  the  presumption  by 
proof  of  circumstances  showing  that  an  advancement  was  not  intended:  Ba^ 
V.  Cooke,  31  HL  336. 

As  it  regards  the  burden  of  proof,  this  devolves  upon  the  party  claiming 
the  advancement  to  show  that  it  was  made.  But  the  evidence  need  not  be 
conclusive,  a  preponderance  of  testimony  being  ordinarily  sufficient  to  estab- 
lish the  fact:  Middleton  v.  Middleton,  31  Iowa,  151.  But  where  notes  sre 
executed  by  a  child  to  his  parent,  prima/ade  they  represent  an  indebtedness, 
and  the  burden  of  proof  is  upon  the  party  who  sets  up  the  fact  of  advance- 
ment to  show  by  clear  and  indubitable  proof  that  what  is  so  clearly  apparent 
to  be  aimply  a  debt  due  was  intended,  either  originally  or  subsequentiy,  to 
be  an  advanoement  instead  of  a  debt:  Harley  v.  Harley,  57  Md.  340;  and  see 
Of^  T.  Ore^,  22  Ala.  233;  High*e  Appeal,  21  Pa.  St  283;  Cutl^  v.  Bojfd,  79 
te,i02L 
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Obahoi  ov  Ai>rAKOKMEST  mo  Gut,  ob  Viob  Tessa.— -Maney  or  prnp- 
cffty  giyea  by  a  panot  to  a  ohfld,  ihaa^prbnafaek  an  adviiieemoiit^  mnj 
bo  ■hown  to  haye  been  amere  gifti  and  not  intended  as  an  adTiaoemflnt;  bat 
the  burden  of  proof  in  each  caae  rests  npon  the  party  claiming  it  as  a  ffSU 
Marrit  t.  MorrU,  9  Heisk.  814»  817;  and  the  proof  that  a  gift  was  intwnded 
most  be  clear  and  nnmistakable,  to  be  arriyed  at  from  a  snrvey  of  Hie  con* 
duet  and  conyersation  of  the  donor  at  or  about  the  time  of  the  gift:  Johumm^ 
y.  PaUenon^  13  Lea,  628.  An  adyanoement  may  be  changed  by  mntaal 
agreement  into  an  absolute  gift,  and  it  is  held  to  be  nnneoessazy  that  this 
ahoold  be  done  by  will:  WalloM  y.  Otoen,  71  Ga.  544;  and  see  Harper  y. 
Parkat  C3  Id.  705.  So  an  absolute  gift  toachild  of  the  donor  may  be  changed 
into  an  adyanoement,  with  the  consent  of  the  donee:  ^aflooe  y.  Owen,  71  Id. 
644.  Compare  Laia«>fi'«  ^J7pea4  23  Pa.  St  85.  But  it  is  held  that  a  gift  ab- 
■dlute,  when  made,  cannot  be  oonyerted  into  an  adyanoement  by  any  snfase- 
qnent  statement  of  a  wish  to  that  effect  by  the  donor,  short  of  a  legally 
executed  will:  Bradsher  y.  Camnady^  76  N.  C.  445.  And  subseqneat  dec- 
larations of  a  parent,  made  in  the  absence  of  the  child,  are  not  admissabln  to 
conyert  what  was  prima/adt  a  debt  into  an  adyanoement:  OUer  y.  Bcmdrndae^ 
65  Pa.  St.  338,  citing  principal  case. 

Emficr  or  ADyANomcBiiT,  and  how  Valukd. — ^An  adyanoement  operatea 
to  reduce  the  distributiye  share  of  the  child  by  the  amount  so  receiyed,  iia 
value  to  be  estimated  at  the  time  of  receipt  or  possession  giyen,  and  not  at 
the  time  of  the  death  of  the  intestate:  Hugha^s  Appeal,  57  Pb.  St.  179; 
year  y.  Cabell,  24  Gratt.  260.  Adyancements,  whether  of  real  or 
estate,  are  to  be  so  yalued:  Steoenaon  y.  Martin,  11  Bush,  485;  Osyeier  y. 
Otyster,  1  Serg.  &  IL  422;  K^  y.  Keys,  11  Heisk.  425;  Pigg  y.  CarroU  89 
DL  205;  WUUams  y.  Stonestreet,  3  Band.  559;  but  see  Rkkadmker  y.  iSsmier* 
tnan,  10  S.  C.  110;  S.  C,  30  Am.  Bep.  37;  and  are  not  in  general  ehaigoahle 
with  inteiest:  MWer'e  Appeal,  31  Pa.  St.  337;  BMleqfFord,  11  Fhila.  97; 
Ktfbe  y.  KrAe,  35  Ala.  293.  Interest  should  not  at  least  be  chacged  doxiag 
the  life-time  of  the  intestate:  Id.;  Johnmm  y.  Pattermm,  13  Lea,  626;  IFilBcBM 
y.  TTiOiams,  15  Id.  438;  A^fe  y.  Obnraii,  25  W.  Va.  76a  The  reasons  giim 
for  the  aboye  rule  of  yaluation  are,  that  when  property  is  reoeiyed  as  an 
adyanoement,  it  belongs  to  the  party  reoeiying  it;  and  if  lost  hi  whole  or 
in  part,  by  destruction  or  deterioration,  it  is  his  loss;  and  it  is  but  fair,  as  a 
compensation  to  the  party  for  this  risk  of  loss,  that  if  the  property  is  in- 
creased in  yalue,  he  should  be  benefited  by  the  increase:  Id.;  i^i^Al  y.  Tot" 
borough,  4  Band.  569;  Kean  y.  Webh,  1  Gratt  406;  JVetem  y.  Wyam,  21  Ma 
347,  352;  and  see  Manning  v.  Mamdng,  12  Bich.  Eq.  410;  and  interest  aa^ 
not  to  be  charged  during  the  life-time  of  the  intestate,  otherwise  it  would  d»> 
feat  the  main  object  of  the  statute  requiring  adyancements  to  be  broo^t  inta 
hotchpot,  which  is  to  produce  equality  among  all  the  children  of  an  intaa* 
Ute  father:  Kyle  y.  Conrad,  25  West  Va.  76a  The  yalne  of  a  policy  of  in- 
euranoe  bought  and  paid  for  by  a  father  in  the  name  ci  his  dan^tar,  and 
charged  to  her  as  an  adyanoement,  must  be  estimated  at  the  time  of  tba 
father's  death,  relation  being  had  to  its  situation  at  the  time  of  the  gift^  tliat 
is,  when  it  was  issued:  Bicbenbadoer  y.  Zimmerman,  10  8.  C  110;  8.  C.  9^ 
Am.  Bep.  37;  and  see  Bowlee  y.  Wincheeter,  13  Bush,  1. 

The  acceptance  by  a  child  of  an  adyanoement  in  full  of  his  aharv  in  bin 
parent's  estate,  bars  him  from  any  claim  thereon:  Kereham  y.  Kerekatt^  IQB 
III  307;  CfalbraUh  v.MeLam,  84  Id.  379;  and  intheeyent  of  his  death  v^ 
testate,  hii  children  are  aUo  barred  from  any  such  daim:  Simptom  y.  Simp 
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«%  114  HL  003;  8  NofthMwtem  Bep.  258  (Sop.  Ck  HL);  &  a»  4  Am.  P^ 
Rep.  435;  and  boo  BMenuxiCB  Af/peal^  74  Pa.  St.  42. 

HorcKPOT. — ^The  idea  of  requiring  childreii,  who  have  been  adTanoed  dur- 
ing tbe  life-time  of  the  father,  to  bring  the  money  or  property  tfani  reoeived 
into  hotchpot^  is  to  bring  abont  an  eqnaliation  <d  the  shares  of  aU  the  ohil- 
dren:  See  2  Bla.  Com.  516;  4  Kent's  Ckun.  419;  DkbrStmtem  Oc  r.  JHUckOl,  8 
Ala.  414.  ^y  the  term  "hotchpof  is  meant  that  eaoh  ohild  is  to  draw,  at 
dentil  of  the  parenl^  an  equal  proportion:  McOaw  y.  BlewUt^  2  MoOord  Ch. 
tO;  MeLmt  ▼.  Steele^  14  Rich.  Eq.  105^  116;  and  see  /«m  ▼.  *Imm,  5  Id.  15» 
i^  T.  Oomui,  25  W.  Va.  760;  Knla^  r.  OUoer,  12  Oratt  88;  45.  It  is  a 
rabjoot  of  statntovy  provision,  under  which  the  ohild  advanced  may  eleot  to 
rstein  what  he  has  received,  or  he  may  throw  the  amoant  into  the  common 
Bfeoek,  and  claim  his  equal  share  with  the  others  in  the  distribntian  of  tha 
estate^  and  this  is  bringmg  the  advancement  into  hotdhpot:  OraUem  ▼.  Ora^ 
AM,  18  HL  167;  S.  0.,  65  Am.  Dec.  726;  Dtwet  v.  Haifwood,  I  Janes  Eq.  258» 
iUo»  T.  BmA,  9  Dana,  105.  The  party  does  not  thus  relinquish  his  title  to 
the  advancement^  it  being  brought  in  merely  to  see  whether  it  exceeds  or 
hSlM  short  of  an  equal  share:  Jadxon  v.  JadswUf  28  Miss.  674.  But  if  a  child 
lefases  to  bring  hii  advancement  into  hotchpot,  it  is  a  relinquishment  of 
an  intetest  in  the  estate  as  a  distribatee:  OraUan  v.  Cfratkm,  18  Id.  167| 
8.  Cy  65 Am.  Dec.  726;  Ta^hrr.  JReeae^  4  Ala.  121;  Bo^y.  Loper,  65  Ma 
470.  The  provision  for  bringing  advancements  into  hotchpot  applies  only 
in  cases  of  intestacy:  Thompmm  r,  CktrTniehaet,  3  SandL  Gh.  120;  Ekhammd  v^ 
Vmkook,  3  Ired.  Eq.  581;  Brewtonr.  Brewton,  30  Ga.  416;  Hugghu  v.  Huff- 
gkUf  71  Id.  66.  Nor  are  advancements  to  children  brought  into  hotchpot. 
lor  the  benefit  of  the  widow:  Jadbon  v.  Jaekdon,  28  Miss.  674;  Logan  r^ 
Logem,  13  Ala.  653;  Knighl  v.  OHver,  12  Oratt  33;  she  is  only  entitled  to  m 
share  in  the  estate  of  the  intestate  of  which  he  died  possessed:  Id.  In  case 
of  a  father  dying  intestate,  and  advancements  brought  into  hotohpoti  the 
children  to  whom  they  were  made  should  be  charged  with  the  value  of  the 
prupei'ty  when  received:  Bag  v.  Loper,  65  Mo.  470;  Kgle  v.  Conrad^  25  W. 
Va.  760;  but  not  with  the  rents  and  profits  of  the  land  conveyed  to  them 
severally,  nor  with  the  increase  of  the  personal  property,  nor  with  the  in- 
tsMst  on  the  value  received  of  either  the  real  or  personal  property  during  tha 
life-tima  of  the  father:  Id.;  and  see  Purgear  v.  Cfabeil,  24  Gratt  260;  NtUm 
T.  Wgam,  21  Mo.  347.  Bat  it  is  held  that  they  must  be  charged  with  interest 
from  the  death  of  the  intestate  on  the  value,  when  received,  of  all  property, 
zeal  or  personal,  so  advanced:  Kgl$  v.  Conrad,  25  W.  Va.  760.  Compare 
WUBanur.  WOBams,  15 Lea,  438;  Bstate <if  Ford,  11  FhOa.  97. 

Thx  ranrciFAL  oasx  ib  gitxd  in  OUer  v.  Bonebraie,  65  Pk.  St.  844^  to  tha 
point  that  dedarations  of  a  parent,  made  subsequentiy,  and  in  the  absence  d 
the  child,  are  inadmissible  to  torn  what  was  prima  fade  a  debt  into  an  ad« 
vanoement.  It  is  cited  and  explained  in  Bi^fiea's  AppecU,  57  Id.  181, 
and  tha  reason  of  the  decision  said  to  be  based  upon  the  distinetion  betwaen 
a  debt  and  an  advancements 
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Glass  v.  Waewiok. 

[40  PSNNBTLYAIIll.  STATI,  14Q.J 

Iquxtt  will  Bniorck  Clause  in  Pubchask-monxt  Mxuksqaom,  EuMmw 
BT  MABRTitn  WoKAK,  without  hnsband  joining,  atipalating  for  paymevl 
of  interest  at  itated  periods,  and  that  in  case  of  defanlt  to  pay  such  inter- 
«st^  the  whole  amount  of  the  mortgage  should  become  due  and  psyabls. 

8ciBE  FACIAS  on  mortgage.  The  opinion  8u£Bciently  states 
the  case. 

A.  and  E,  D.  Parkwy  for  the  plaintiffs  in  error. 
Edmwnd  S.  Doty^  for  the  defendant  in  error. 

By  Court,  Lowrie,  G.  J.  A  married  woman  bougjit  land, 
received  the  deed,  and  gave  bonds  and  mortgage  for  a  balance 
of  the  purchase-money,  all  in  her  own  name  alone.  This  bal- 
ance was  to  be  paid  at  the  death  of  two  women,  annuitants, 
and  during  their  life  the  interest  was  to  be  annually  paid  to 
them,  and  the  bond  says  that,  on  default  for  six  months  in 
paying  the  interest,  the  principal  ''may  be  collected  as  fully 
due,"  and  the  mortgage  recites  this  fiiUy,  and  of  course  the 
defeasance  is,  that  the  mortgage  estate  shall  be  void  on  the 
performance  of  the  conditions  of  the  bdhd,  otherwise  not;  and 
the  deed  is  made  subject  to  the  payments  required  by  the 
bond  and  mortgage.  There  was  a  default  of  more  than  mx 
months  in  paying  the  interest,  and  immediately  thereafter 
this  suit  was  brought  on  the  mortgage. 

In  strict  law,  a  married  woman  has  no  power  to  make  any 
such  contracts,  except  when  joined  with  her  husband,  and  it 
is  only  by  way  of  equity  that  they  are  enforced,  and  so  as  to 
prevent  great  ixgustice.  And  they  are  enforced  rather  accord- 
ing  to  the  necessities  of  common  justice  than  according  to  the 
terms  of  the  contract.  If  there  was  nothing  but  the  contract 
to  control  the  case,  we  might  possibly  relieve  Mrs.  Glass,  aa 
her  paying  up  the  arrears.  But  it  would  be  great  injustice  to 
ihe  other  parties  to  put  them  under  the  necessily  of  annually 
appealing  to  court  for  their  little  annuity  of  twenty-eight 
dollars  and  fifty  cents.  Since  she  will  not  pay  the  annuity 
punctually,  she  ought  to  pay  the  principal,  so  that  the  annuity 
can  be  better  secured  elsewhere.  We  understand  that  the 
meaning  of  the  parties  is  that,  on  the  specified  delay  and  de- 
fault, the  whole  principal  might  be  at  once  collected  by  suit, 
and  this  suit  is  the  only  one  that  can  be  lirought  that  is 
able  for  the  purpose,  and  it  ought  to  avail. 

Judgment  affirmed. 
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lioKiQAam  BT  Marbikp  Wombn:  See  Jami$om  r.  Jambtm,  Si  Am.  Dee» 
«K;  rorta^T.  Sm^  47  Id.  299. 

BmoBaBcnn  of  MoBTOAioa  Ovrma  bt  Marbito  Wmuxt  Oaiimitt  t» 
WaUen,  66  Am.  Deo.  699,  note. 

BoHB  or  FniB  Ootbbt  i8»  ih  Gbbbbal,  Void  it  Ckxmiov  Lawx  Pdbn&r 
▼.  Ooifay,  47  Am.  Deo.  41;  JTbOitv.  iVtmooit,  61  Id.  760. 

Tbb  ntnroiPAL  oasb  n  gitbd  in  Shuyder  v,  NMe^  94  Pa.  St  288,  in  rap* 
port  of  the  rule  tiiat  tbe  bond  of  a  married  woman,  where  glTen  to  seoore 
Um  porohaie  money  of  land  aold  to  her,  may  be  enf oroed  agMnat  aooh  knd. 


SwoPB  V.  Boss. 

[49  Pbivstltahia  0TAn,  1M.1 

BT  Aoomctt  OF  Box  of  Ezghanob  BxmroinaBBg  Dbbt,  and  no 
tight  of  action  remaina  against  drawer  or  indorser  nnlen  the  aooeptanoe 
waa  ttipra  pni€$i» 

▲cxBPTAHOi  n  BiaaAawMmsT  to  Pat  Biui  AoooBDoa  to  Tbvob  ahd  Bffbot 
AT  MATUBirr,  and  not  before.  And  a  bill  ia  "paid"  only  when  it  ia 
done  in  dne  ooone^  and  with  an  intention  to  aatiafy  and  dieeharge  it. 

Dbawxb  of  Biui  mat  Acxmpt  qb  Pat  It  ukdkb  Pboctst,  fob  Honor  of 
Drawbb  OB  Ihsobsbb,  but  if  he  diaoonnts  it  before  maturity,  he  oooa- 
piea  the  position  of  an  indonee  for  valne^  aa  agauiat  all  prior  putiea. 

Action  of  cutwnprii  between  George  Boss  &  Co.,  plaintiffb, 
and  Swope  &  Kams,  in  which  the  following  case  was  stated 
for  opinion  of  court:  One  Forward  gave  to  Swope  &  Kams  a 
writing  as  follows:  '^  Somerset^  Pa.,  August  18, 1869.  George 
Roes  &  Ca,  bankers,  pay  to  Swope  &  Kams,  or  order,  ninety 
days  from  date,  six  hundred  and  sixteen  dollars.  Ross  For- 
ward." On  or  about  the  first  of  September  thereafter,  Swope 
deliyered  this  paper  (indorsed  Swope  &  Kams)  to  plaintiffs' 
bank,  and  had  it  discounted.  Forward  was  one  of  the  firm  of 
George  Boss  &  Ca  at  the  time  the  check  was  given,  and  when 
it  was  discounted,  but  went  out  on  the  nineteenth  of  Septem- 
ber, 1869.  On  maturity,  Forward  had  no  funds  in  the  bank, 
and  the  paper  was  regularly  protested  on  the  nineteenth  of 
November,  1869.  On  this  state  of  facts,  tbe  court  entered 
judgment  for  plaintiffs,  and  defendants  assigned  error. 

Hugu$  and  Kimmdj  for  plaintiffs  in  error. 
Forward  and  OaitKer^  for  defendants  in  error. 

By  Court,  Stboro,  J.  The  question  presented  by  the  case 
stated  is  quite  novel,  and  we  have  not  been  able  to  find  that 
fL  has  been  abjudicated.    Undoubtedly,  the  acceptor  of  a  bill 
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of  exchange  is  the  principal  debtor,  and  the  drawer  and  in* 
dorsers  are  but  suretieB.  Of  course,  the  acceptor,  eyen  after 
payment,  cannot  sue  either  the  drawer  or  indorser  of  the  bill 
unless  his  acceptance  was  9upra  protest  His  payment  of  the 
bill  extinguishes  it,  but  the  case  stated  finds  that  the  plaintiffs 
discounted  the  bill  for  the  payees  before  it  became  payable, 
not  that  they  accepted  it  or  paid  it.  Discounting  a  bill,  though 
it  be  done  by  the  drawee,  is  neither  acceptance  nor  pajrmeni 
Acceptance  is  an  engagement  to  pay  the  bill  according  to  its 
tenor  and  effect  when  it  becomes  due,  not  before.  A  bill  is 
paid  only  when  there  is  an  intention  to  dischaifge  and  satisfy 
it.  In  Burbridge  v.  MannerSy  3  Camp.  194,  Lord  Ellenbonmgh 
said:  "That  even  payment  of  a  bill  before  it  became  due  does 
not  extinguish  it  any  more  than  if  it  were  merely  discounted;'' 
and  added  that  "  payment  means  payment  in  due  course,  and 
not  by  anticipation."  EQs  lordship  evidently  thought  that  dis- 
counting a  bill  by  a  drawee  is  neither  payment  nor  extin- 
guishment.  In  Attenbor<mgh  v.  McKenzie^  36  Eng.  L«  &  Eq. 
662,  in  the  English  court  of  exchequer,  it  was  held  that  if  the 
acceptor  of  a  bill  discounts  it  he  may  reissue  it  so  as  to  charge 
the  drawer;  that  nothing  will  discharge  the  drawer  but  payment; 
i. «.,  payment  when  due,  or  payment  for  the  purpose  of  discharg- 
ing and  satisfying  the  bill.  Therefore  if  the  acceptor  discounts 
the  bill  for  the  drawer,  and  then  indorses  it  away,  the  drawer 
will  be  liable  upon  it  to  the  holder,  and  the  transfer  by  the 
drawer  to  the  acceptor  will  operate  as  an  indorsement,  although 
at  the  time,  the  drawer  does  not  intend  to  transfer,  by  way  of 
indorsement,  being  under  the  impression  that  the  bill  is  dis- 
charged by  coming  into  the  hands  of  the  acceptor.  Nor  will 
the  payment  of  the  amoimt  less  the  discount  be  deemed  a 
payment  of  the  bill  by  the  acceptor.  In  that  case,  the  holder 
of  the  bill  took  it  by  indorsement  after  it  was  due  from  the 
transferee  of  the  acceptor.  The  ruling  goes  to  the  length 
that  even  the  accepting  drawee  of  a  bill  may  take  it  as  an 
indorsee,  and  as  such  may  issue  it.  It  also  decides  that  he 
does  take  it  as  an  indorsee  when  he  discounts  it.  Can,  then, 
the  drawee  of  a  bill  payable  on  time,  who  has  discounted  it, 
maintain  an  action  on  it  against  the  drawer  or  indorser  if  it 
be  protested  for  non-payment,  and  notice  be  given?  He  is 
not  a  party  to  the  bill  until  he  has  accepted  it.  Until  then, 
he  has  not  assumed  the  position  of  principal  debtor,  nor  un- 
dertaken any  obligation  in  regard  to  it.  His  discounting  has 
neither  paid  nor  extinguished  it,  and  it  is  not  a  promise  to 
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pay  according  to  its  tenor  and  effect  Is  he  precluded  from 
becoming  an  indorser  by  the  fietct  that  the  bill  was  directed 
to  him  ?  It  seems  weU  settled  that  the  drawee  of  a  bill  may 
accept  or  pay  it,  9Upra  proUaif  for  honor  of  the  drawer  or  in- 
dorser; and  if  he  takes  it  up,  he  stands  in  the  position  of  an 
indorsee,  pajring  full  value  for  it,  has  the  same  remedies  to 
which  an  indorsee  would  be  entitled  against  all  prior  parties, 
and  can,  of  course,  sue  the  drawer  or  indorser:  Ch.  Bills,  875. 
In  such  cases,  the  fstct  that  the  bill  was  drawn  upon  him  does 
not  incapacitate  him  finom  acquiring  the  rights  of  an  indorsee. 
No  reason  is  apparent  far  a  different  rule  where  the  drawee 
becomes  the  holder  by  discounting  the  bill  before  its  dishonor. 

Uncertain  whether  the  drawer  will  put  funds  into  his  hands 
to  meet  the  bill  at  maturity,  he  may  well  refuse  to  accept, 
and  yet  may  discount  it  on  the  credit  of  both  the  drawer  and 
indorser.  If  he  does  not  accept,  he  is  as  much  a  stranger  to 
it  as  any  other  person  discounting  it,  for  the  drawer  or  in- 
dorser is  but  purchasing  the  contract,  and  the  contract  thus 
purchased  is  that  the  drawee  will  pay  the  bill  on  presentment, 
when  it  shall  fall  due,  or  in  case  of  his  failing  to  do  so,  that  the 
parties  whose  names  are  already  upon  it  will  pay,  if  due  notice 
of  its  dishonor  be  given  to  them.  The  promise  is  made  by 
the  parties  to  the  bilL  The  purchaser  enters  into  no  engage- 
ment. 

These  views  accord  with  the  doctrine  laid  down  in  Desha^ 
Shepherdy  &  Co.  v.  Steward,  6  Ala.  852,  a  case  which  more 
closely  resembles  the  present  than  any  we  have  been  able  to 
find.  In  it  the  supreme  court  of  that  state  ruled  that  the 
drawees  of  a  bill  may  sue  the  drawer  or  indorsers  after  it  has 
been  dishonored,  even  though  they  obtain  the  bill  before  its 
dishonor;  and  that  until  acceptance  they  are  strangers  to  the 
bill,  and  may  acquire  rights  to  it,  and  stand  in  the  same  con- 
dition as  any  other  holder.  It  was  said  that  there  is  no  legal 
presumption  if  the  drawee  comes  into  possession  of  the  bill 
previous  to  its  dishonor,  that  he  takes  it  with  the  obligation  to 
accept 

Suchl)emg  m  oar  opmion  mo  law,  it  was  not  error  that  ti^^ 
court  of  common  pleas  gave  judgment  for  the  plaipi>^  upon 
the  casf  'stated.  The  fact  is  not  distinctly  found  thav  n<>tice 
of  dishon^  of  the  bill  wa^  dulv  c^v^^  to  the  deftnL^^mts,  but 
it  tvao  tH>nceat»u.  uu  tue  Ar^axzzc^.  ui«^  scsii  was  the  &011,  arW 
that  such  is  the  meaning  of  the  case  stated. 

The  judgment  is  affirmed. 
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AoQBPTAiroB  OF  BxLL  ov  ExGHAVoi^  HOW  MAM:  Sfitttry.  PraUf  98  Am. 
Deo.  600^  601,  note;  Headr.  Marsh,  41  Id.  253. 

Aoqbptahob  ov  Bill  bt  Pabol:  Fiaher  y.  BeehoUh^  46  Am.  Deo.  174| 
WtOMY.  ^r^Aom,  G2IcL  750;  WaOoerY.  Lid^A^tU.  252. 

Natukb  and  Ewior  ov  OoNTBAor  ov  Aookptakgb:  PmrkB  t.  /ii^rani,  65 
Am.  Deo.  153;  J^Mwrtu  ▼.  DomieU;  45  Id.  902;  Ami  <//72moM  t.  i^ftm,  95  U. 
229;  Perry  Y.  Harrington,  97  Id.  98;  i^^MerY.  Beehath,  46  Id.  174;  ifoGUI 
Y.  Coming,  48  Id.  454;  KendattY.  CfaMn,  92  Id.  141;  Daeif  y.  MeCfreadg,  73 
Id.  461;  McKkroy  y.  Souihem  Bank,  74  Id.  498. 

LxABiLiTT  OV  Dbawxb  OV  BzLL  AiTKB  AocBPTAiiOB:  TkxU^er  Y.  MUk,  65 
Am.  Deo.  95;  BraHrfordr.  WUUama,  74 Id.  559;  Adaim»Y.  Darbp,  75  Id.  11& 

AoOBFTOR  OV  Bill  m  Pbhtcipal  Dbbtob:  Dtneny  y.  Moor,  74  Am.  Dee.  157. 

AOOOMMODATIOK  AOQKPTOB  DOBS  NOT  BlBCX>MB  CbBDIIOB  OV  DbAWBB  tmtil 

he  hM  aotoally  paid  the  bill:  Mendaroon  y.  Tkomion,  75  Am.  Deo.  70l 

Thb  pbingipal  oasb  IB  oixbd  m  BogoTBr,  OalJagher,  49  DL  186^  to  the  point 
thftt  a  note  or  biU  of  ezefaaage  diaooonted  by  the  aooeptor  before  matoiity 
doee  not  loee  its  negotiability,  bat  may  again  be  pat  in  cironlatiiw,  and  par- 
tiea  wboae  namea  appear  on  it  be  boand  aa  fhoo^  it  had  not  paaaail  tfann|^ 
fba  aooeptor'a  handa. 


MiLLBB    V.   FlTTSBUBGH   EXa    B.   B.   Go. 

[49  FBNNaTLYANIA  0TAfB,  287.] 

CkunnrioN  in  Contbaot  ov  SuBscBipnoN  to  Stock  ov  Railboad  OoiirAHT, 
that  road  ahoold  be  located  and  oonatmcted  along  deaignated  roata^  la 
not  oondition  precedent,  reqoiring  the  aotaal  oonatraetion  and  oompletioK 
of  the  road  before  payment  ooald  be  required,  bat  only  meana  that  wImb 
the  road  waa  located  and  oonatrooted,  it  ahoold  oooapy  the  ronte  deaig- 
nated. 

QVABANTT  THAT   COMPANT  WILL   PaT   InTBBBST   ON    StOGK   ''AB   SoOV  AS 

Paid  "  oonatitatea  no  defenae  to  action  againat  atookholder  on  hia  oon* 
tract  of  anbaoriptioo,  althoogh  the  company  haa  anapended  operationa. 

Action  of  asmmprit  to  recover  unpaid  installments  on  twenty 
shares  of  railroad  stock.  Verdict  and  judgment  for  plaint! (Tk 
and  defendant  assigned  error.    The  opinion  states  the  case. 

Boer  Brothers,  for  the  plaintiff  in  error. 

William  H.  KoontZj  for  the  defendants  in  error. 

By  Court,  Woodwabd,  J.  The  plaintiff  in  error,  defendant 
below,  subscribed  for  twenty  shares  of  the  capital  stock  of  the 
above-named  railroad  company,  on  the  express  condition  thai 
the  company  "  should  locate  and  construct  their  railroad  along 
the  route  contemplated  by  the  Meyer's  Mill  Plank-road  Com* 
pany  for  their  road."  It  was  proved  that  the  railroad  had 
been  located  along  that  route;  that  it  was  completed  from  Con* 
nellsville  to  Turtle  creek,  and  advancing  from  there  to  Pitts* 
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burgh;  that  two  hundred  and  eighteen  thousand  doUara  had 
been  expended  at  Sand  Patch  tunnel,  in  Somerset  county,  east 
of  Meyer's  Hill;  and  that  the  whole  work  had  progressed  so  far 
as  to  reduce  the  completion  of  the  road  to  nine  months'  mors 
work,  when,  in  October,  1867,  the  company  suspended  opera* 
tions. 

The  defiandant  paid  the  first  installment  of  his  stock,  and 
part  of  his  second,  but  n^lected  to  respond  to  the  calls  for  the 
residue  of  his  subscriptioD,  all  of  which  were  duly  made  before 
January,  1865.  This  action  was  brought  to  enforce  payment 
of  these  calls.  The  defisnse  is,  that  though  the  company  haTS 
located  their  road  agreeably  to  the  above  condition,  they  haTS 
not  c(mstructed  it,  and  therefore  subscribers  are  not  bcRmd  to 

It  is  a  most  extraordinary  defense,  for  it  presupposes  that 
the  Company  were  to  build  their  road  without  money,  and  to 
ddiver  it  a  finished  work  to  the  stock  subscribers,  who  were 
then  to  pay  their  subscriptions.  Such  was  not  the  contract. 
By  his  subscription  the  defendant  made  himself  voluntarily  a 
member  of  a  company  incorporated  and  authorized  to  build 
a  railroad  from  Pittsburgh  to  the  Maryland  line,  east  of  the 
mountains — a  company  to  be  governed  by  directors,  who  should 
dictate  when  and  where  to  begin  the  work,  and  how  its  means 
should  be  applied — ^a  company  with  an  authority  to  enact  by- 
laws, and  make  caUs  for  payment  of  stock — ^a  company  to 
whose  vigorous  prosecution  of  their  work  prompt  payments  on 
the  part  of  stockholders,  in  obedience  to  calls,  were  indispensa- 
ble. 

Of  such  a  company  Miller  made  himself  a  member,  and  now 
sets  up  the  partial  failure  of  the  company  to  complete  their 
work,  as  the  justification  for  his  almost  total  fiulure  to  supply 
the  means  he  agreed  to  supply.  His  promise  was  precedent 
to  theirs.  He  has  no  right  to  insist  on  performance  by  them, 
whilst  he  refuses  performance  on  his  part.  Had  he  and  the 
other  subscribers  paid  promptly,  in  obedience  to  oalls,  as 
they  promised,  possibly  the  panic  of  1867  would  not  have  sus- 
pended the  work.  Tlie  stock  payments  were  indispensable, 
not  only  as  furnishing  funds  which  the  company  had  a  right 
to  rely  on,  but  as  constituting  also  a  solid  basis  of  credit  on 
which  to  negotiate  the  bonds  of  the  company.  The  modem 
expedient  chiefly  relied  on  for  building  railroads  is  mortgage 
bonds,  but  to  give  these  credit  in  the  markets  of  the  country, 
the  payment  in  of  a  cash  capital  is  indispensable. 
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All  these  things  Miller  knew,  or  ought  to  have  known,  wheo 
he  subscribed,  and  therefore  the  defense  now  attempted  is  am- 
ply absurd.  The  condition  in  his  contract  did  not  mean  that 
the  road  should  be  constructed  and  finished  before  he  paid, 
but  only  meant  that  when  it  was  located  and  constructed  it 
should  occupy  the  route  designated.  On  his  part  the  under^ 
taking  was  to  pay  as  calls  should  be  made.  On  the  company's 
part  the  undertaking  was  to  locate  as  stipulated,  and  to  con- 
struct bona  fide  as  fast  as  the  means  at  their  command  would 
allow.  This  was  the  whole  scope  and  effect  of  the  condition. 
A  suspension  of  the  work  two  years  and  a  half  after  the  time 
when  every  dollar  of  the  defendant's  subscription  ought  to 
have  been  in  the  treasury  of  the  company  is  no  defense  fiir 
him.  The  necessity  for  that  suspension  was  no  doubt  aggra- 
vated, perhaps  induced,  by  the  failure  of  himself  and  others  to 
pay  up  this  stock,  but  whether  it  was  or  was  not,  the  suspension 
was  the  exercise  of  a  discretion  which  every  subscriber  had 
committed  to  the  directors.  Let  them  not  complain,  there- 
fore,  that  their  constituted  agents  have,  under  the  pressure  of 
the  times  and  the  default  of  subscribers,  exercise  the  discretion 
that  was  voluntarily  committed  to  them  for  the  benefit  of  the 
comimon  enterprise.  Until  it  can  be  shown  how  railroads  can 
be  built  without  money,  no  such  defense  as  is  here  set  up  can 
prevail. 

But  there  is  breach  of  another  condition  alleged.  This  com- 
pany conformed  to  the  foolish  practice  of  receiving  subscrip- 
tions on  a  guaranty  that  they  would  pay  interest  on  stock  "as 
soon  as  paid,"  until  the  road  is  finished.  When  it  is  consid- 
ered that  railroad  companies  are  joint-stock  associations,  and 
depend  on  borrowing  most  of  the  money  they  expect  to  ex- 
pend, the  absurdity  of  borrowing  money  to  pay  interest  to 
themselves  is  self-evident.  They  never  borrow  at  less  than 
from  seven  to  ten  per  cent,  and  in  so  far  as  the  money  is 
used  to  pay  themselves  six  per  cent  on  their  stock,  it  is  mani- 
festly a  ruinous  as  well  as  absurd  operation.  No  intelligent 
stockholder  who  has  the  interest  of  the  enterprise  at  heart 
ought  to  accept  or  insist  on  such  a  condition. 

Still,  where  it  is  inserted  in  the  contract,  it  must  be  judicially 
administered,  and  for  the  present  case  we  may  dispose  of  it  as 
follows:  in  this  contract  the  interest  is  not  payable  until  the 
stock  be  fully  paid.  '^As  soon  as  paid,"  interest  was  to  accrue; 
and  such  was  the  effect  of  the  resolution  of  February  22,  1864. 
3ut  the  defendant  has  not  paid.    He  then  has  no  breach  to 
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oomplam  of.  He  points  to  the  resolution  of  the  board  of  the 
fifteenth  of  October,  1857,  suspending  the  payment  of  interest, 
as  ground  for  not  paying  moneys  due  in  January,  1855.  This 
is,  if  possible,  a  more  curious  defense  than  the  former.  Had 
he  paid  his  stock,  he  would  have  been  entitled  to  receive  in- 
terest. But  because  the  company  could  not  pay  other  stock- 
holders' interest  in  1857,  he  justifies  himself  for  withholding 
moneys  due  in  1855.  This  action  is  to  enforce  the  calls  that 
were  not  responded  to.  If  such  a  defense  is  worth  anything 
now,  it  ought  to  have  been  good  when  the  calls  were  made. 
But  it  would  not  have  been  easy  to  state  it  then,  for  it  was 
wrapped  up  in  the  womb  of  the  future,  and  possibly  could  never 
have  been  bom,  if  the  defendant  had  performed  according  to 
his  undertaking,  for  in  that  event  the  company  might  have 
been  able  to  pay  the  interest. 

It  is  scarcely  possible  to  conceive  of  a  defense  more  destitute 
of  merit,  and  accordingly  the  judgment  is  affirmed. 


PsEPtnuiAHOB  ov  OoHBiTiov  Pbbcbiiint  WHXN  RmUZBXD  OV  OOBPOaAp 
rums  Peopler,  2*. iZ: Ox, 36  Am. Deo. 561;  MarUnY. Peiimcola etc H. M. Co,, 
73  Id.  713. 

ViLiDiTr  OF  SuBSOBiPTiov  TO  iNDuoa  Railwat  Company  to  Locatb 
Bbzdos  at  Pabtioulab  PoniT:  (hanbeHtmdele.  J?,  i?.  Co.  ▼.  Baab,  86  Am.  Deo. 
132;  M  to  fatoie  looatioa  of  road:  WigMr.SheOyB,  Ji.  Co. »  63  Id.  622. 

Whin  Subsobiftiov  to  €k>BFOEAra  Stock  is  CoMrLxn:  Penobacoi  R,  R, 
Co,  T.  WMte,  66  Am.  Deo.  257;  Neio  Albany  eicRRCo.  ▼.  MeCormidt,  71 
Id.  837. 

SuBSGRxrnov  to  Siook  ov  Coxfant,  whxn  Fbaxtd  itfoh  SunaiQniirr 
SuBSGBiBns:  Jtobmmm  t.  PUUburgh  etc  R,  R.  Co.,  72  Am.  Deo.  792. 

Ths  noNGiPAL  OASB  D  OSSED  in  PMburg  etc  R.R.CO.  ▼.  CoutUy  ^ifAUe* 
ghemif,  68  F^  St.  136^  ea  denoonoing  the  pnotioe  of  paying  mterest  on  8took» 
•ad  to  the  pomA  that  a  ootpotrntiooy  withoat  aathoiity,  oeonot  bind  iteell  te 
inteieeton  itook. 


West  Bbanoh  Insubance  Go.  v.  Hslfexstein. 

[40  PHHHTLVAHIA  STATI,  289.] 

Law  of  Liqal  Bxlation  between  Inbubees  ahd  Assubbd  n  Pouor  ov 
IiiB!7&AN0E»  with  its  cUuMs,  oonditioTW,  and  BtipalatianB,  by  wbieh  tbo 
nmtoAl  rii^ts  and  liabilitiM  of  the  pajrtiea  are  to  be  nndentood  and 


TO  BE  Used  iob  TBAnno 
THEEEOV,  and  ia  an  indsmni^ 
of  the  aarared  at  the  timo 


POUOT    ov    bnUBABOB    UTOE 

Araches  to  SubsbqubmI'  PdBOH18EB 
againat  the  loBi  of  the  atodk  in  the 
of  afifeu 
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Owromoy  xsr  Pouor  FosBiDDiNa  Teaihdsb  of  Tnu  or  FftOPmBrr  Iir- 
BUSKD,  wiihoat  Mseoit  of  ]iiniien»  i»  not  brokon  by  a  damiae  of  put  of 
the  insored  premisee. 

Roarioi  ov  Loss  to  Sbobstabt  of  Oompaxit  is  SufgimjWT,  if  tnnamittod 
in  writing  by  local  agont  of  oompany,  npon  infonnatioa  oonyoyod  to 
him  by  the  aasorecL  Reqnirement  that  notice  of  Iom  be  given  to  the 
■ecretuy  of  the  oompany  by  the  aaeored,  in  writing,  ie  thus  eatiiified. 

AmUBXD  MUST  RXERfiIHE  DUB  DiLIOKHOB  DT  ViXW  OF  AlL  ClBODMBrAHOM 

OF  Cask,  under  a  condition  that  notice  of  loaa  be  giyen  to  the  ooapaay 
forthwith. 
Pabtt  icAT  Gxva  Pabol  Etidinob  of  CSobthits  of  Papkb,  if  oppoiiti 
party  &ili  to  produce  the  paper  npon  the  trial,  after  being  notified  to 

dOBO. 

OovDmoH  nr  Pouor  of  Ihsubanob  agaznbt  Aflaiomaarr  aftbb  Lobs 
would  be  Yoid,  as  inconsistent  with  the  covenant  of  indenmity,  and  as 
contrary  to  pnblio  policy. 

Action  of  assumprit  to  recover  the  amount  of  a  loss  sus- 
tained by  plaintiff  in  consequence  of  the  burning  of  a  store- 
house and  lot  of  merchandise  alleged  to  have  been  covered  by 
a  policy  of  insurance  issued  by  defendant.  The  defense  was, 
that  plaintiff  had  violated  certain  terms  and  conditions  con- 
tained in  the  policy.  Verdict  and  judgment  in  fetvor  of  plain- 
tiff, whereupon  defendant  sued  out  this  writ.  The  opinion 
sufficiently  sets  forth  the  facts. 

Mayer  and  BaUj  and  W.  Jf .  BoekafeUefy  for  the  plaintiff  in 
error. 

Charles  A.  Kutz  and  W.  C.  Lawson^  and  /•  B.  and  8.  /. 
Packer^  for  the  defendants. 

By  Court,  Woodward,  J.  Assenting  fully  to  the  main 
proposition  of  the  plaintiff  in  error,  that  a  policy  of  insurance, 
with  all  its  clauses,  conditions,  and  stipulations,  is  the  law  of 
the  relation  between  insurers  and  the  assured,  by  which  their 
mutual  rights  and  liabilities  are  to  be  defined  and  measured, 
we  are,  notwithstanding,  unable  to  construe  certain  clauses  of 
the  policy  now  before  us  in  the  manner  suggested  on  the  part 
of  the  plaintiff  in  error. 

The  provision  which  forbids  an  assignment  of  the  policy 
without  the  knowledge  and  assent  of  the  company  is  imma- 
terial, for  Helfenstein  made  no  assignment,  and  attempted  to 
make  none,  of  his  policy. 

The  fourth  condition  is  said  to  have  been  violated  by  his 
sale  of  goods  to  Herb  &  Deppin.  Jf  he  was  suing  for  the 
value  of  the  goods  transferred  to  those  purchasers,  the  doctrine 
of  Finley  v.  Lycoming  Mut.  Ins.  Co.j  80  Pa.  St  311  [72  Am. 
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Dec.  705],  would  be  decisive  against  him;  but  the  goods,  in 
reepect  of  which  he  claims  indemnity,  were  never  sold  or 
transferred  to  them,  or  any  one^  else.  The  policy  was  on  a 
frame  storehouse,  situate  in  the  village  of  Treverton,  and  a 
stock  of  store  goods  within  the  same.  The  storehouse  was 
valued  at  two  thousand  dollars,  and  the  merchandise  at  one 
thousand  dollars. 

Some  months  after  the  date  of  the  policy,  Helfenstein  sold 
to  Herb  &  Deppin  all  the  goods  on  the  lower  floor  of  the  storCi 
and  admitted  them,  on  the  first  of  October,  1856,  to  the  pos- 
session of  that  part  of  the  storehouse,  for  the  purpose  of  mak* 
ing  merchandise  of  the  goods;  but  he  retained  all  the  goods  on 
the  upper  floor,  and  these  were  proved  to  exceed  in  value  the 
one  thousand  dollars  of  insurance.  The  indemnity,  he  claims, 
is  for  the  building  and  the  goods  on  the  upper  floor.  The 
question  is,  whether  he  has  forfeited  his  right  to  indemnity  by 
fSeuling  to  give  notice  of  the  partial  sale  to  Herb  &  Deppin. 
The  language  of  the  fourth  condition  cannot  fairly  be  applied 
to  forbid  such  a  sale,  because  the  policy  was  on  merchandise, 
which  is  property  not  to  be  kept  unchanged,  but  to  be  used  for 
traffic  and  commerce.  Assuredly  the  insurance  company  did 
not  expect  the  merchant  they  were  insuring  would  stop  his 
•ales,  or  report  to  them  every  sale  he  made.  If  he  lost  a 
thousand  dollars'  worth  of  goods  in  that  store  By  fire,  he  is 
entitled  to  indemnity,  without  regard  to  any  transfer,  partial 
transfer,  or  change  of  title  '4n  other  goods"  which  he  may  have 
had  in  the  store  at  the  date  of  the  policy.  He  cannot,  and  does 
not,  claim  for  the  goods  transferred  to  Herb  &  Deppin.  The 
transfer  to  them  does  not  impair  his  right  to  indemnity  for  the 
residue. 

Nor  can  the  words  of  the  fourth  clause  be  so  construed  as  to 
make  the  admission  of  Herb  &  Deppin  to  a  joint  possession  of 
the  store  building  a  breach  of  covenant.  Those  words  do  not 
relate  to  the  possession,  but  to  the  title.  It  is  transfer  or 
change  of  title  in  the  property  insured  which  is  forbidden* 
There  was  no  transfer  or  change  of  title  of  the  storehouse  or  of 
the  goods  for  which  plaintiff  now  claims  indemnity.  If  the 
company  meant  to  prevent  a  change  of  occupancy  or  custody, 
they  should  have  stipulated  against  it.  We  see  no  more  viola- 
tion of  this  condition,  by  admitting  Herb  &  Deppin  to  the  pos- 
session of  the  lower  floor  of  the  store,  than  we  should  have 
seen  in  a  change  of  clerks,  porters,  or  watchmen,  by  Helfen- 
stein.   Policies  do  sometimes  forbid  a  change  of  tenants  with- 
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out  notice,  and  for  a  very  good  reason,  but  this  policy  does  not 
The  language  of  the  fourth  condition,  applicable  alike  to  the 
real  and  personal  property,  relates  exclusiyely  to  changes  of 
title,  and  has  no  reference  to  the  possession.  We  satisfy  those 
words  fully  when  we  hold  that,  in  respect  to  the  goods  trans- 
ferred  to  Herb  &  Deppin,  Helfenstein  could  set  up  no  claim, 
but  that  in  respect  to  the  untransferred  portion  of  the  goods 
and  the  storehouse,  his  claim  is  unimpaired. 

Now  as  to  the  next  point  of  notice.  The  sixth  condition  of 
the  policy  binds  persons  sustaining  loss  by  fire  to  give  notice 
thereof  in  writing  ^^ forthwith"  to  the  secretary  of  the  company. 
The  fire  occurred  on  Saturday,  fourth  of  October.  The  same 
day  Helfenstein  went  to  Sanbury  to  see  Gray,  the  local  agent, 
and  through  him  to  give  notice  to  the  company  of  the  loss. 
Gray  was  not  at  home,  and  Helfenstein  requested  Mr.  Dewart 
to  give  him  notice  as  soon  as  he  returned.  Gray  admits  that 
he  got  the  notice  on  Wednesday  next  after  the  fire,  and  he 
swore  that  he  communicated  it  to  the  secretary  by  letter  im- 
mediately. ''  The  secretary  came  down,"  says  this  witness, "  a 
day  or  two  after  I  sent  the  letter  up.  I  asked  him  if  he  was 
going  to  Treverton.  He  said  it  was  not  necessary  to  go;  that  I 
•hould  state  to  Helfenstein  to  make  out  a  list  of  his  losses  and 
«end  it  up  to  the  secretary,  and  it  Would  be  paid.  I  told  him 
Jie  had  better  put  it  on  paper.  He  put  it  on  paper,  and  I 
oanded  it  to  Helfenstein  first  time  he  came  up  that  I  saw  him. 
The  secretary  told  me  he  would  send  Ulman  down  to  give  me 
instructions — ^that  he  was  a  traveling  agent.  Ulman  came  here 
about  ten  days  after  the  fire.  He  said  he  had  been  in  Trev- 
erton. 

The  court  submitted  it  to  the  jury  to  say  whether  the  notice 
was  in  reasonable  time,  and  they  found  that  it  was.  The  no- 
tice is  to  be  forthwith  and  in  writing,  and  is  to  be  directed  to 
the  secretary.  Helfenstein  started  the  very  day  of  the  fire  to 
communicate  notice  to  the  secretary.  He  had  a  right  to  do  it 
through  the  local  agent,  and  the  letter  of  the  agent  was  a  suf- 
ficient compliance  with  that  part  of  the  rule  which  requires 
the  notice  to  be  in  writing.  But  it  was  the  fourth  day  after 
the  fire  that  the  agent  communicated  the  notice.  Was  this  in 
time?  We  held,  in  Trash  v.  State  Ina.  Co.,  29  Pa.  St  198  [72 
Am.  Dec.  622],  that  eleven  days  was  too  long  a  delay,  if  not 
excused  by  circumstances.  And  again,  in  Irdafid  Ins.  Co.  v. 
StauffeTy  33  Id.  402,  that  a  delay  of  written  notice  for  eleven 
days  was  not  excused  by  a  verbal  notice  to  a  director  and  an 
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ugent  of  the  company.  In  the  case  of  State  Mutual  Fir$ 
In$.  Co.  ▼.  Rclandj  MS.  of  October  term,  1860  [not  reported], 
finder  a  policy  similar  to  the  present,  a  written  notice  by  the 
agent  of  the  company,  sent  to  the  secretary  four  days  after  the 
fire,  at  the  instance  of  the  assured,  was  held  sufBcient. 

The  doctrine  deducible  from  these  cases  is,  that  notice  is  a 
condition  precedent  to  a  right  of  recovery;  and  where  it  is 
stipulated  to  be  given  forthwith,  the  condition  imposes  upon 
the  assured  due  diligence  under  all  the  circumstances  of  the 
case.  And  this  is  the  rule  as  given  in  Angell  on  Insurance, 
€ec.  231.  The  assured  may  be  necessarily  occupied  a  day  or 
two  after  a  fire  in  providing  for  his  family,  or  for  the  safety  of 
goods  that  have  been  rescued,  and  which  the  insurance  com- 
pany would  have  to  pay  for  if  not  taken  care  ofl  It  would  be 
very  unreasonable  in  such  cases  to  construe  the  stipulation  for 
notice  forthwith  so  sharply  as  to  make  his  prudent  and  proper 
conduct  the  ground  of  denying  him  the  stipulated  indemnity. 
In  the  case  of  Edwards  v.  Baltimore  Fire  Ins.  Co.y  3  Gill,  176, 
the  policy  required  the  assured  forthwith  to  give  notice  to  the 
underwriters  of  any  loss.  The  mail  left  the  place  of  loss  for 
Baltimore  on  Monday,  Wednesday,  and  Friday. 

The  fire  took  place  on  Friday  night,  and  the  assured  did  not 
give  notice  by  mail  till  the  next  Wednesday.  All  the  circum- 
stances attending  the  condition  of  the  property,  and  the  efibrts 
of  the  assured  to  collect  and  preserve  it,  were  left  to  the  jury, 
to  determine  whether  he  was  not  excused  for  not  mailing  his 
letter  in  due  season.  There  was  a  delay  of  more  than  five 
days,  and  it  was  not  held  fatal  to  the  plaintifi*'8  right.  We 
depart  from  no  rulings  of  our  own,  and  we  violate  no  safe  prece- 
dents, when  we  decide  that,  all  things  considered,  written 
notice  of  the  plaintiff's  loss  was  given  to  the  secretary  within 
reasonable  time  after  the  fire.  We  are  sure  the  company  re- 
garded the  plaintiff's  conduct  as  a  substantial  compliance 
with  bis  covenant,  for  the  secretary  acted  upon  the  notice,  not 
only  without  cavil  or  objection,  but  with  an  express  promise 
to  pay,  made  through  the  agent.  The  thought  of  taking  ex- 
ceptions to  the  notice  seems  not  to  have  entered  the  secretary's 
mind  so  late  as  the  fifth  of  January,  1857,  for  on  that  day  we 
find  him  writing  to  Helfenstein  that  the  objection  of  the  com- 
pany to  paying  his  loss  was  founded  on  the  transfer  of  part 
of  his  goods.  Doubtless  that  was  the  objection.  Down  to  that 
time  no  objection  had  been  taken  to  the  promptness  of  the 

oolioe;  but  on  the  contrary,  all  the  conduct  of  the  secretary 
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indicated  that  the  notice  was  satisfactory.  We  do  not  put  the 
case  upon  a  waiver,  and  therefore  do  not  mn  ngainst  the  yerj 
sharp  provision  of  the  sixth  clause,  wiuch  requires  every 
waivOT  to  be  evidenced  by  a  writing;  but  we  hold  that  under 
the  special  circumstances  of  the  case,  the  notice  was  given 
in  substantial  compliance  with  the  condition  of  the  policy. 
There  were  no  laches  to  be  waived.  Starting  on  the  very  day 
of  the  fire  to  send  notice  to  the  secretary  through  the  com- 
pany's accredited  channel,  and  causing  written  notice  to  go  to 
the  secretary  within  five  days  after  the  fire,  one  of  which  days 
was  Sunday,  was  due  diligence,  was  giving  written  notice 
forthwith,  within  the  spirit  and  meaning  of  the  policy.  We 
refer  ourselves  to  the  subsequent  conduct  of  the  compan/a 
agent,  not  as  ratification  of  an  incompetent  notice,  but  as  forti* 
fying  the  above  conclusion  that  the  notice  was  seasonable  and 
sufficient. 

The  error  assigned  upon  the  admission  of  Gray  as  a  witness 
was  not  pressed  in  argument.    There  was  no  ground  for  it 

The  last  error  assigned  was  upon  the  rejection  of  the  assign* 
ment  of  Edward  Helfenstein  for  the  benefit  of  his  creditors, 
made  the  eighth  of  February,  1861,  more  than  four  years  after 
the  loss  accrued,  and  three  and  more  after  this  suit  was 
brought.  The  policy,  bristling  all  over  with  sharp  conditions, 
has  one  for  this  occasion,  and  the  company  attempt  to  impale 
the  plaintiff  upon  it.  The  condition  is,  that  neither  the  policy 
nor  any  claim  thereunder  shall  be  assigned,  either  prior  or 
subsequent  to  a  loss,  except  with  the  consent  of  the  corpora- 
tion, manifested  in  writing,  and  in  case  of  transfer  without 
corporate  consent,  "this  policy  shall  thereforth  be  void  and 
of  no  effect,  and  any  liability  of  said  corporation  upon  such 
claim  shall  thenceforth  cease." 

However  competent  it  was  for  the  company  to  make  their 
contract  of  insurance  dependent  on  such  a  condition,  it  was 
not  competent  for  them  to  limit  the  legal  effect  of  a  claim 
thereunder  after  loss.  Helfenstein  acquired,  by  reason  of  the 
loss,  a  legal  right  to  receive  so  much  money  at  the  hands  of 
the  company.  That  chose  in  action  he  might  assign.  If  not 
assigned  before  suit,  the  writ  was  properly  issued  in  his  name 
alone;  if  assigned  after  suit,  the  court  will  see  that  the  money, 
when  paid  by  the  defendant,  goes  to  the  proper  party.  But  the 
condition  appealed  to  is  no  defense  for  the  company.  If  it  is 
applicable  to  a  case  circumstanced  like  this,  it  is  void  and 
null,  because  opposed  to  the  law  of  the  land. 

The  judgment  is  affirmed. 
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Natusb  or  CovTKACt  OF  Insurance:  Morrison  ▼.  Teim,  cte.  Ins.  O9.,  ^ 
Am.  Deo.  299;  OlendaU  Woden  Co.  ▼.  Protection  Ins.  Co.^  54  IcL  309.  Mud 
be  in  writing:  BtU  t.  Western  etc  Ins.  Co.,  39  Id.  642.  Interpretation  6( 
policy  of  insoranoe:  Bradley  ▼.  NashxUU  Ins.  Co.,  48  Id.  465;  Daniels  ▼.  /Ttid- 
•Dit  Bkter  Ins.  Co.,  59  Id.  192;  Morrison's  AdnCr  ▼.  /n«.  Co.,  Id.  304,  note; 
Hohmss  ▼.  C%arlei<oion  efc  /m.  Co.,  43  Id.  428;  Oranit  v.  Lexington  etc  Ins.  Co., 
61  Id.  74;  i?ieAan2«m  v.  Af&  Ins.  Co.,  74  Id.  459;  WesL  Ins.  Co.  ▼.  Cropper,  75 
Id.  561. 

NoncB  OF  Loflfl»  SumcTENCT  or:  Trash  ▼.  i9<tzte  Ins.  Co.,  72  Am.  Dec.  622; 
8L  Loms  Ins.  Co.  ▼.  Kyle,  49  Id.  74.  Waiver  of  defect  in  notice  of  Iom:  Clark 
T.  New  England  etc.  Ins.  Co.,  53  Id.  44;  Worcester  Bank  v.  Hartford  Ins.  Co.^ 
69  Id.  146,  note. 

KoTiCB  or  Incrkasi  or  Risk:  Joyce  r.  Me.  Ins.  Co.,  71  Am.  Dec.  536. 

AflSiOKiONTa  or  Insurance  Policies:  Palmer  ▼.  MerriU,  52  Am.  Dec.  782; 
N.  Y.  Life  Ins.  Co.  v.  Fktek,  56  Id.  742.  Assignment  after  loes:  Id.  749,  note; 
Wakers  ▼.  Washington  Ins.  C^,  63  IiL  451.  Claase  in  policy  prohibiting  ae- 
Rgnment  thereof  witfaoat  oonaent^  in  writing,  of  the  company,  does  not  apply 
to  »  deposit  of  the  policy  by  way  of  pledge:  Finley  v.  Lycoming  etc  Ins.  C,  7S 
Id.  705. 

Thb  principal  case  is  cited  in  Weisenberger  ▼.  Harmony  his.  Co.,  56  Pa. 
St.  444,  to  the  point  that  a  policy  of  insurance  is  the  law  of  the  legal  relation 
between  the  inanrers  and  insured.  It  is  cited  to  the  point  that  where  a  policy 
containa  a  condition  that  notice  of  a  fire  should  be  given  to  the  secretary  of 
the  company,  in  writing,  a  written  notice  to  the  secretary  from  the  local 
agent»  upon  information  conveyed  to  him  by  the  assured,  is  sufficient,  ia 
BeaUy  v.  Lycoming  Co.  MuL  Ins.  Co.,  66  IiL  16;  Farmers*  Ins.  Co.  v.  Tayhr, 
n  Id.  353;  and  is  cited  in  Insurance  Co.  v.  O'MaUy,  82  Id.  402,  to  the  point 
lliai  one-eided  policies  of  insurance,  "  bristling  all  over  with  sharp  conditions," 
Bve  not  to  be  commanded.  In  AQDon  v.  New  Hampshire  Ins.  Co.,  53  Wis.  136^ 
it  Is  eitad  to  the  point  that  a  condition  in  a  policy  against  assignment  after 
ii  Toldy  as  against  public  policy. 


Patterson  v.  Anderson. 

[40  Pknhbtltania  State,  8M.] 

OMnrr  nr  Oaei  in  Acnox  against  SssRirr,  alleging  mssfeasanot  by  which 
plaintiff  loet  hiadebt,  is  properly  joined  with  count  in  trover  imd  conver- 
■ioo»  against  him  individually,  for  goods  belonging  to  plaintiff,  and  de> 
tained  by  the  defendant. 

BnoLirr  Lbvtino  ytpon  Ooodb  as  Propertt  or  A,  in  Which  B  Claimi 
Partnership  Interest,  may,  on  refusal  of  plaintiff  upon  request  made^ 
to  indemnify  him,  either  return  the  writ  nuUa  bona,  or  refuse  to  aell  any- 
thing but  the  interest  of  the  defendant  in  the  goods. 

BaxRirr  is  Answkrarlr  to  PLAiNnrr  in  Execution,  as  roR  Gontxrsion  oi 
Goou  SoLD^  where,  after  sale,  he  retains  possession  until  payment  of 
hid,  and  then  refuses  delivery  to  purchaser,  who  was  plamtiff  in  ezccu- 
tioBy  and  who  offisrsd  indemnity;  but  on  the  other  hand,  ddirersd  poe- 
MBsiflk  to  psrson  ^^""**"g  to  be  the  partner  against  whom  the  mwohi 
altsrwiids  sstoblished  his  title  to  the  goods. 
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RiooKD  OF  Bun  nr  Bqtot,  Whicu  is  Part  ov  BxaOm^  n  Ctaimnn 
Ettdmscm  for  plaintiff  npoii  trial  of  action,  although  the  defendant  mtli* 
action  waa  not  a  party  to  the  prooeedinga  in  equity. 


Action  on  the  case  against  one  Patterson,  sheriff  of  the 
oonnty,  to  recover  damages  for  refosing  to  give  plaintiff  {xv* 
session  of  certain  goods  and  chattels,  which  he  had  porchaeed 
at  sheriff's  sale.  Verdict  and  judgment  in  favor  of  plaintiff, 
whereupon  defendant  sued  out  writ  of  error.  The  opinion 
states  the  case. 


Charle$  Shaler  and  Stephen  JBT.  Oeyer^  for  the  plaintiff  in 
error. 

J.  T.  Cochran  and  P.  C,  Shannon^  for  the  defendant  in  error. 

By  Court,  Read,  J.  Anderson,  holding  a  judgment  against 
Adam  Fehey,  issued  an  execution  which  was  levied  on  the 
stock  of  clothing  in  the  store  of  Fehey,  which  was  advertised 
for  sale  by  the  sheriff,  the  plaintiff  in  error.  Before  the  day  of 
sale,  C.  Baelz  filed  a  bill  in  equity  against  Fehey,  to  wMch 
Anderson  was  afterwards  made  a  party,  alleging  a  partnership 
with  Fehey,  who  had  permitted  suit  to  be  brought  against  him 
by  Anderson,  and  judgment  obtained,  and  ezecutioc  issued 
and  levied  on  goods  of  the  partnership,  for  the  purpose  of  sell* 
ing  them,  and  defrauding  the  said  Baelz. 

The  court  enjoined  Anderson  from  proceeding  to  sell,  which 
injunction,  on  the  coming  in  of  the  answer  of  Fehey  and  An- 
derson, was  dissolved  by  the  court  on  the  seventeenth  of  May, 
1857,  and  the  complainant's  bill  was  finally  dismissed,  there 
being  no  evidence  to  sustain  his  claim  of  partnership.  Notice 
was  given  to  the  sheriff  of  Baelz's  claim  by  his  counsel,  and 
that  if  he  proceeded  to  sell  the  goods  he  would  be  held  liable 
by  Baelz.  Before  the  advertisement,  and  also  on  and  before 
the  day  of  sale,  the  sheriff  demanded  indemnity  firom  Ander- 
son, which,  if  not  given,  he  would  only  sell  the  interest  ol 
Fehey,  and  such  bond  not  being  tendered  or  given,  he  accord- 
ingly, on  the  twenty-ninth  day  of  May,  1856,  sold  only  the 
interest  of  Fehey,  and  Anderson  became  the  purchaser,  who 
paid  the  sheriff  the  costs,  and  the  landlord's  claim  for  rent| 
and  receipted  for  the  balance  of  the  purchase-money,  applica- 
ble to  the  payment  of  the  debt  and  interest,  and  demanded 
the  goods,  which  were  refused.  The  plaintiff  below  and  hia 
counsel  offered  to  give  security  to  the  sheriff,  and  upon  their 
return  firom  their  search  for  the  sureties  who  are  propoaed,  the 
counsel  was  informed  that  Dr.  Baelz  had  the  key  to  the  atoro. 
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It  aj^waied  in  evidence  that  the  sheriff  had  a  watchman  in 
the  store;  that  after  the  sale  the  store  was  locked  tip  by  the 
deputy  sheriff,  and  the  key  taken  to  the  sheriff's  office,  where 
it  was  refused  to  Anderson,  but  was  handed  over  to  Baelz  (who 
it  afterwards  appeared  conclnsively,  had  an  interest  in  the 
goods),  who  took  possession  of  them,  and  carried  them  away. 

The  sheriff,  on  Anderson's  refusing  to  give  a  bond  of  in- 
demnity, after  the  notice  by  Baelz,  had  a  right  to  decline  sell- 
ing, and  might  have  returned  nulla  5ona,  or  he  might  have 
done  as  he  did — sell  only  the  interest  of  Fehey;  and  upon 
Anderson  giving  him  a  proper  indemnity,  might  have  handed 
them  over  to  Anderson.  But  instead  of  adopting  either  one 
of  these  two  courses,  he  in  fact  declined  taking  an  indemnity 
after  the  sale  firom  Anderson,  who  was  the  real  owner,  and 
gave  them  to  Baelz,  who  had  no  interest  whatever  in  them. 

It  requires  no  citation  of  authorities  to  show  that  this  course 
thus  deliberately  pursued  by  the  sheriff  was  in  direct  viola- 
tion of  law,  and  of  his  official  duty,  and  was  a  conversion  of 
the  goods  sold,  for  which  he  was  answerable  to  the  plaintiff  in 
the  execution. 

The  record  in  iSo^z  v.  Fehey  was  properly  admitted,  and 
the  instructionB  in  regard  to  it  were  entirely  proper,  for  it  was 
a  necessary  part  of  the  history  of  the  case.  The  second,  fifth, 
and  sixth  points  contained  in  the  third  assignment  of  error 
were  properly  refused  or  declined,  and  we  see  no  error  in  the 
charge  of  the  court  as  specified  in  the  fourth  and  fifth  assign- 
ments of  error. 

Snppoeing  the  demurrer  to  the  joinder  of  counts  in  case  and 
trover  to  have  been  made  at  a  proper  stage  of  the  cause,  we 
see  no  error  in  their  joinder,  for  they  are  both  actions  on  the 
ease;  the  plea  is  the  same,  and  the  judgment  is  the  same. 
The  demurrer  was  properly  overruled. 

Judgment  affirmed. 

Cass  mam  vor  Ln  Atuisn  Sbsbhv  worn  Nov-nuiASOB  or  Dmrurwt 
JMaUr.  Eimbaa,  47  Am.  Deo.  708. 

Whev  Tbovsb  will  vot  La  AOAisn  Shibiiv:  SpaUkig  t.  Prmttm,  M 
Aiii.Dee.68. 

JoDrpBi  OF  CUinoi  cnr  Aonov  vjn»s  Cobs  Pluonosf  Moomif  t.  Km 
Mtfi;  n  Am.  Deo.  878. 
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HuTOHmSON   AND    BOUBEE   V.    SOHIMMELFBDEB. 

|40  PnnrtTLVAHiA  BtAxm,  996.] 

Twuov  18  Ertitlbd  to  IUoovxb  Damaobb  lOB  Abt  Evcboacumcvt  bi 
Ahothis  oh  his  LaaAL  Biohib^  to  the  extent  ot  the  injaiy  tlMnfaj 
nutained. 

Pebson  Ownino  Lot  Ltdio  bslow  Gradb  of  Stbbet  on  Which  It  Fbobt^ 
in  gnding  up  to  ftreeti  most  confine  the  earth  within  his  own  line;  and  if 
a  person  owning  an  adjoining  lot  has  hnilt  a  wall  and  erected  a  htmm 
thereon  within  his  own  line,  the  former  can  neither  build  to  the  wail 
nor  throw  earth  against  it;  and  if  he  does  80»  he  is  wfponsihie  in  daaip 
Ages. 

Action  of  trespass  yaare  clau9um  fregitj  for  alleged  dam- 
ages to  plaiotiff's  dwelling-house.  The  parties  to  the  action 
ewned  adjoining  lots  fronting  on  a  certain  street  some  fifteeo 
feet  higher  than  the  adjoining  land.  Plaintiff  erected  a 
dwelling-house  on  his  lot,  two  stories  below  the  grade  of  the 
street,  and  one  story  above.  Afterwards  defendant  commenced 
filling  up  his  lot,  and  in  doing  so,  the  earth  necessarily  came 
m  contact  with  the  wall  of  plaintiff's  house,  and  as  he 
alleged,  caused  the  same  to  spring  and  crack,  which  was  the 
trespass  complained  of.  Defendant  contended  that  "  he  had 
a  right  to  fill  up  his  lot  so  as  to  conform  to  the  "grade  of  the 
street,*  doing  no  willful  or  unnecessary  injury  to  his  neighbor, 
the  plaintiff;  that  both  parties  were  bound  to  conform  to  the 
grade  of  the  street;  that  plaintiff  had  no  right  to  so  oonstraci 
his  building  as  to  throw  a  large  extra  expense  upon  his  neigh- 
bor; and  that  if  the  foundation-walls  of  plaintiff's  house  had 
&een  built  of  stone,  of  the  ordinary  strength  and  thickness  of 
walls  usually  built  for  houses  of  tiiat  class,  they  would  ha^e 
resisted  the  ordinary  pressure  caused  by  the  filling  up  of  de- 
fendant's lot,  and  no  injury  would  have  resulted;  and  to  this 
effect  prayed  instructions,  which  were  refused."  The  court 
charged  the  jury  substantially  as  stated  in  the  second  point 
in  9yllahu8y  and  also  that  ''if  the  injury  to  the  walls  was  not 
eaused  by  the  defendant  heaping  up  the  earth  against  them, 
plaintiff  cannot  recover  for  that  injury,  but  still  he  would  be 
entitled  to  recover  nominal  damages,  at  least,  if  defendant 
covered  up  for  several  feet  the  small  slip  of  ground  between 
his  line  and  the  wall  of  his  house."  Verdict  and  jadgmani  foi 
plaintiff,  and  defendant  assigned  error. 

John  Barton^  for  the  plaintiff  in  error. 

£.  and  8.  Wooda^  for  the  defendant  in  enor. 
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By  Courty  Thompson,  J.  The  absolute  rights  of  every.  Sng- 
lisfiman  are  said,  by  the  author  of  the  oommentaries,  to  consist 
of  three  principal  or  primary  articles:  the  right  of  personal 
flecurity,  personal  liberty,  and  private  property:  61a.  Com.  128. 
These  are  said  by  the  same  author  to  be  irrevocably  secured 
by  Magna  Charta;  by  the  statute  de  cmfirmatione  cliartarum; 
the  habe<u  corpus  act;  the  bill  of  rights;  and  lastly,  by  the  act  of 
settlement,  after  the  revolution.  With  us,  these  rights  are  se- 
cured by  the  constitution  of  the  state  and  United  States,  and 
thus  being  defined,  we  distinguish  constitutional  firom  arbitrary 
or  despotic  governments.  The  right  of  private  property,  as 
•defined  by  the  same  authority,  consists  ''in  the  free  use,  en- 
joyment, and  disposal  of  all  acquisitions,  without  any  control 
or  diminution,  save  only  by  the  laws  of  the  land:  Id.  188. 
Apply  these  general  principles. 

There  being  no  law  to  interfere  with  the  enjoyment  by  the 
plaintiff  of  his  property  in  the  manner  which  he  had  chosen 
to  do,  his  enjoyment  could  not  be  interfered  with  by  the  de- 
fendant on  any  plea  of  general  or  personal  benefit;  he  was 
bound  to  yield  to  neither;  to  nothing  short  of  the  law  of  the 
land.  This  not  requiring  any  concession  to  the  defendant, 
the  latter  was  without  the  shadow  of  right  in  carting  earth 
and  dirt  upon  his  premises.  If,  therefore,  his  acts  occasioned 
injury  to  the  plaintiff,  it  was  right  to  hold  him  answerable  to 
the  extent  of  the  injury.  It  was  no  excuse  for  his  trespass 
that  he  could  not  with  equal  facility,  or  at  the  same  cost,  fill 
op  his  lot  to  the  grade  of  the  street,  without  carting  a  portion 
of  the  material  on  plaintiff's  lot.  He  was,  by  a  moral  as  well 
as  le(;al  obligation,  bound  to  use  his  property  so  as  not  to 
injure  that  of  the  plaintiff.  If  he  could  not  act  in  accordance 
with  this  principle,  he  could  not  lawfully  act  at  all.  We 
think  the  judgment  of  the  court  on  the  points  of  the  defendant 
were  expressed  entirely  in  accordance  with  the  law,  and  the 
«o8wers  given  to  the  jury  faultless. 

The  judgment  is  therefore  affirmed. 


LuKurr  loa  Damaobb  to  Othibs  fkom  Aon  Don  on  QmwPb  Owa 
Lahm  8m  J7ay  ▼.  OohoeaGK,  61  Am.  Dea  282;  note. 
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MoCuLLY  V.  Clarke  and  Thaw. 

r^O  PunmTLTAiriA  0r4n,  909l] 
Quiwiow  Of  KiauosvcB  ouobx,  Gbtxiiallt,  to  bx  Sitbhxttsd  ios  Dbebu 

MZVlllDV  OF  JUBT. 

Wbmbm  Dmr  is  Dewdxmd,  Failvbb  vo  Pibiobm  It  n  ov  Oodbib  Kbou- 
onroi;  and  may  be  ao  deoUred  by  the  oonxi. 

JTuBT  Alokb  oah  DsTKBMmx  What  n  Kiouaxvcn^  Aim  wngrHnifc  Fbotxd^ 
where  the  meamre  of  duty  i«  Tarying,  where  a  higher  degree  of  care  ie 
demanded  under  eome  cironmatanoei  than  othen,  and  where  both  the 
daty  and  the  extent  of  perf onnanoe  are  to  be  aaoertained  aa  faota. 

BUMDEB  OF   PbOOF  IB   UFON   PLADITIIF   Df  AOXIQHS   FOB  KaOUOBVai^    til» 

law  will  not  presoma  it  for  him. 

pLAzmnFF  nr  Aotxok  fob  Kbglxoxvcf  d  vot  Ertitlxd  to  Rbcaybb,  if 
the  loes  reeolted  from  matnal  n^gligenoe;  and  this  is  a  qvestion  lor  tiha 
jury. 

WazBX  SoBJicr  of  Ivquibt  is,  wHErmii  Dxfehbabt  had  Ubbd  Soob 
DiLioxircB  AS  Pbudxht  and  Bxasokablb  Mur  would  hatb  EaoEBomD^ 
the  court  may  properly  refuse  to  instmot  the  jury,  that  if  they  beUered 
certain  facts  to  be  proTed,  of  wliioh  evidence  had  been  given,  the  defend- 
ant was  guilty  of  negligence  as  matter  of  law,  and  that  the  p'""*'<f  waa 
entitled  to  reooYer. 

Action  on  the  case  to  recover  damages  for  the  destmctioii 
by  fire  of  plaintifTe  warehouse  and  contents,  alleged  to  have 
been  occasioned  by  the  default  of  the  defendants  in  ^'negligently 
and  willfully"  permitting  a  pile  of  burning  ooal  to  remain  for 
a  long  time  unextinguished  upon  their  premises,  immediately 
adjoining  the  wall  of  the  warehouse  which  was  destroyed. 
The  testimony  was  to  the  effect  that  plaintiff's  property  wa» 
consumed  by  fire  communicated  from  the  burning  ooal  on 
defendants'  adjoining  premises,  as  alleged.  Plaintiff  also 
offered  evidence  to  show  that  his  warehouse  was  substantially 
built,  with  cellar  and  other  independent  walls  throughout,  and 
that  the  fire  commenced  in  the  ends  of  the  timbers  inserted  in 
that  part  of  defendants'  wall  against  which  the  mass  of  burn- 
ing coal  was  piled;  and  offered  also  to  prove  that  the  applica- 
tion of  water,  as  shown  by  the  testimony,  would  be  only  U> 
intensify  the  heat;  that  the  only  feasible  means  of  extinguish- 
ing it  would  have  been  by  its  removal.  The  defense  was,  that 
the  fire  did  not  originate  from  the  burning  of  the  coal,  and 
that  defendants  were  not  guilty  of  negligence;  and  that  if  there 
was  any  danger  of  injury  to  plaintiff's  property  from  the  cause 
assigned,  plaintiff  was  guilty  of  gross  negligence  in  not  making 
every  effort  to  prevent  the  injury,  and  in  not  giving  notice  to 
defendants.  Under  the  facts  appearing  from  the  evidence,  the 
court  declined  plaintiff's  request  to  charge,  ''as  matter  of  law. 
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either  that  there  was  or  was  not  negligence  on  the  paxt  of  either 
the  plaintiff  or  defendants;''  and  gave  instruction,  that 
^whether  either  or  both  the  jMirties  were  or  were  not  guilty  of 
Diligence,  are  questions  of  fact  for  the  determination  of  the 
jury,  £rom  all  the  evidence  in  the  case."  Verdict  and  judg- 
ment for  defendants,  and  plaintiff  assigned  error. 

R.  WoodSj  for  the  plaintiff. 

A.  W.  Loomis  and  C.  B.  Smithy  for  the  defendants. 

By  Court,  Stbong,  J.  No  complaint  is  made  of  the  instruc- 
tion given  to  the  jury  in  this  case.  None  could  be  with  any 
shadow  of  reason.  The  charge  was  a  clear,  accurate,  and  com* 
prehensive  statement  of  the  principles  of  law  applicable  to  the 
(acts  of  which  evidence  had  been  given.  It  is  not  alleged  that 
it  contained  anything  erroneous.  The  complaint  here  is,  that 
the  learned  judge  did  not  say  more;  that  he  did  not  take  the 
fioots  away  from  the  jury,  and  instruct  as  matter  of  law  that 
the  plaintiff  was  entitled  to  recover. 

The  action  was  brought  for  negligence.  The  point  of  the 
aociisation  was,  that  the  defendants  had  so  negligently  kept 
and  continued  a  certain  pile  of  coal  which  had  taken  fire,  and 
so  wrongfully  and  negligently  failed  to  extinguish  the  fire,  that 
the  warehouse  of  the  plaintiff,  with  its  contents,  had  been 
ignited  and  destroyed.  Whether  the  defendants  had  been 
guilty  of  the  negligence  charged  was  therefore  the  principal 
subject  of  inquiry;  in  other  words,  whether  they  had  exercised 
such  care  and  diligence  to  prevent  injury  to  the  property  of  the 
plaintiff  as  a  prudent  and  reasonable  man,  under  the  circum- 
stances, would  exercise..  Now,  it  is  plain  that  what  is  such  a 
measure  of  care  is  a  question  peculiarly  for  a  jury.  A  higher 
degree  is  doubtless  demanded  under  some  circumstances 
than  under  others.  It  varies  with  the  danger.  And  when  the 
standard  shifts  with  the  circumstances  of  the  case,  it  is  in  its 
very  nature  incapable  of  being  determined  as  a  matter  of  law, 
and  must  be  submitted  to  the  jury.  There  are,  it  is  true, 
some  cases  in  which  a  court  can  determine  that  omissions  con- 
stitute negligence.  They  are  those  in  which  the  precise  meas- 
ure of  duty  is  determinate,  the  same  under  all  circumstances. 
When  the  duty  is  defined,  a  fJEulure  to  perform  it  is  of  course 
negligence,  and  may  be  so  declared  by  the  court  But  where 
the  measure  of  duty  is  not  unvarying,  where  a  higher  degree 
of  care  is  demanded  under  some  circumstances  than  under 
etihersi^  where  both  the  duty  and  the  extent  of  performance  aie 
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to  be  ascertained  as  facts,  a  jury  alone  can  detennine  what  la 
negligence,  and  whether  it  has  been  proved.  Snch  was  this 
case.  The  question  was  not  alone  what  the  defendants  had 
-done,  or  left  undone,  but,  in  addition,  what  a  prudent  and  rea- 
eonable  man  would  ordinarily  have  done  under  the  circum- 
fitances.  Neither  of  these  questions  could  the  court  solve. 
When,  therefore,  the  court  was  asked  to  instruct  the  jury  thai 
if  they  believed  certain  facts  were  proved,  of  which  evidence 
had  been  given,  the  defendants  were  guilty  of  negligence,  and 
the  plaintiff  was  entitled  to  recover,  the  instruction  was  prop- 
erly refused.  It  could  not  have  been  given  without  determin- 
ing, as  matter  of  law,  what  care  and  caution  a  prudent  ani 
reasonable  man  would  have  exercised  in  circumstances  similar 
to  those  in  which  the  defendants  were  placed.  The  points  prO"* 
])08ed  to  the  court  assumed  that  the  defendants  were  under 
obligation  completely  to  extinguish  the  fire  in  a  coal-pile 
within  a  designated  time.  They  did  not  purpose  to  submit  to 
the  jury  even  so  much  as  whether  it  could  have  been  done, 
much  less  whether  every  reasonable  effort  had  not  been  made 
to  extinguish  it.  Nor  were  the  facts  which  the  court  was 
called  on  to  declare  conclusive  proof  of  negligence,  and  enti- 
tling the  plaintiff  to  recover,  all  the  material  facts  of  which 
there  was  evidence  in  the  case.  There  were  others  of  a  quali- 
fying nature,  important  to  the  inquiry,  whether  the  defendants 
had  been  culpably  negligent.  Without  considering  these  other 
facts,  the  court  must  have  taken  but  a  one-sided  view  of  the 
ease.  Besides  all  this,  the  court  could  not  have  directed  a 
verdict  for  the  plaintiff,  as  requested,  without  deciding  that 
there  was  no  evidence  at  all  of  concurring  negligence  on  the 
X>art  of  the  plaintiff.  But  even  if  the  loss  of  the  plaintiff  was 
occasioned  by  want  of  due  caution  on  the  part  of  the  defend- 
ants, the  case  was  not  destitute  of  evidence  that  the  plaintiff's 
negligence  contributed  to  the  loss. 

For  similar  reasons,  the  court  was  right  in  declining  to 
•charge  the  jury  that  certain  facts  enumerated,  even  though 
not  constituting  negligence  in  law,  threw  upon  the  defendants 
the  burden  of  proof  in  the  case,  and  that  the  jury  must  be 
satisfied  that  the  fire  could  not  have  been  extinguished  within 
a  designated  time,  or  the  plaintiff  would  be  entitled  to  a  ver- 
-diet.  The  instruction  asked  for  assumed  that  it  was  finr  the 
oourt  to  determine  precisely  what  was  due  diligence  and  oau- 
tion,  and  to  rule  that  nothing  less  than  a  complete  extingoisli* 
ment  of  the  fire  in  a  specified  time,  if  possible,  would  bring 
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ibeir  oondiiot  up  to  the  standard  by  wbicb  pradent  and  rea* 
«onable  men  are  guided.  Tbis  point,  also,  as  did  the  others, 
ignored  pertinent  and  important  facts  in  evidence,  which  must 
have  been  considered  in  determining  whether  there  was  negli- 
gence at  all,  and  if  affirmed,  it  might  haye  given  the  plaintiff 
a  verdict,  even  though  the  plaintiff's  own  negligence  may  have 
<^ncurred  in  causing  his  loss.  In  actions  for  negligence  the 
burden  of  proof  is  upon  the  plaintiff.  The  law  will  not  presume 
it  for  him.  And  in  cases  like  this,  where  all  the  evidence  must 
be  considered  in  order  to  ascertain  whether  negligence  ousted, 
it  is  a  mistake  to  suppose  that  a  court  may  be  required  to  sin- 
gle out  some  of  the  facts  proved,  and  declare  that  they  remove 
the  burden  of  proof  from  the  shoulders  of  the  plaintiff  and 
cast  it  on  the  defendant.  That  can  only  be  done  where  a  court 
can  determine  what  constitutes  guilt.  It  is  the  province  of  the 
jury  to  balance  the  probabilities  and  determine  where  the  pre- 
ponderance lies.  The  case  relied  upon  by  the  plaintiff  in  error, 
IHggot  V.  Eastern  Cowntiea  Ry  Co.,  3  Com.  B.  229,  S.  C,  54 
£ng.  Com.  L.  228,  is  in  perfect  harmony  with  these  doctrmes. 
In  that  case,  the  defendants  ran  a  locomotive,  the  sparks  firom 
which  set  fire  to  the  property  of  the  plaintiff.  Using  a  dan- 
gerous agent,  the  law  required  of  them  to  adopt  such  precau- 
tions as  might  reasonably  prevent  damage  to  the  property  of 
•others.  Some  precaution  was  a  duty.  They  had  no  right  to 
run  their  locomotive  without  it.  Failure  to  adopt  some  precau- 
tion was  therefore  failure  to  discharge  a  defined  duty,  and 
was  negligence.  In  such  a  case,  the  court  might  well  say, 
«s  was  said,  that  a  fire  caused  by  running  the  engine,  without 
any  evidence  of  precaution,  established  a  prima  facie  case 
of  negligence.  Even  this,  however,  was  not  laid  down  as 
matter  of  law  to  the  jury.  It  was  only  said  by  one  of  the 
judges,  in  commenting  on  the  evidence,  and  in  reply  to  a  rule 
for  a  new  trial,  on  the  ground  that  the  verdict  was  against 
ihe  weight  of  the  evidence.  It  was  therefore  no  more  than 
an  assertion  that  the  jury  might  have  drawn  the  inference  of 
negligence  from  the  facts  that  a  locomotive  had  kindled  a  fire, 
and  that  there  had  been  no  precaution.  That  was  a  very  dif- 
ferent case  firom  the  present.  Even  if  the  court  might  in  that 
case  have  declared  the  effect  of  the  evidence,  it  must  have 
been  because  the  duty  of  the  defendants  was  unvarying  and 
well  defined  by  the  law.  Here  the  standard  of  duty  was  to  be 
ibond  as  a  fact,  as  well  as  the  measure  of  its  performance,  and 
there  was  evidence  of  earnest,  continued,  and  apparently  suo- 
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eessftd  efibrts  to  eztingtdsh  the  fire  in  the  ooal.  This  disposes 
of  all  the  assigned  errors,  except  the  fifth  and  eighth.  Of  them 
we  need  only  say  that  they  were  not  insisted  on  in  the  argn* 
ment,  and  we  have  not  been  able  to  discover  that  they  point  to 
any  error  committed. 
Judgment  afSrmed. 

KvQuaiNCi  DxmrKD:  Mad  IHmr  tie,  R,  It,  Co,  t.  Barber^  €7  Am.  I>ml 
S12;  NorrU  ▼.  LUel{/Md,  69  Id.  546»  561,  note;  Dotmer  ▼.  South  Oanlkn  R. 
R.  Ca,  65  Id.  678;  BaUhwrt  €icR,R.CtKT.  Woodruff,  59  Id.  72. 

Whxthik  KiGLiaBKCi  Exists  is  Orddtabilt  QuisnoN  of  Faot  at 
Ck>MMON  Law:  Sawyer  t.  Eastern  Steamboat  Co.f  74  Am.  Deo.  463;  oompar* 
HerHng  ▼.  Wilmington  etc  R.  R,  Co.,  51  Id.  395;  BeaUy  v.  Cfibnon,  55  Id. 
514;  TrwPY.  Ft  OenL  R.  R,  Co,,  68  Id.  191. 

BuRDsr  or  Pboof  in  Gases  or  Nboliosngs:  See  Burrmigkt  ▼.  Hbtuatomie 
R.  R,  Co.,  38  Am.  Deo.  71,  m)te;  Johnmm  ▼.  Bmdton  River  R.  R,  Ok,  75  Id. 
888. 

Tsx  riUNCiPAL  GASB  IS  ciTBD  to  the  point  that  ordinary  cue  is  such  aa  a 
pmdent  and  reasonable  man  under  the  oircnmstanoes  would  exeroiae^  in  Pemt" 
wyhama  R.  R.  Co,  r.  MeTighe,  46  Pa.  St.  320;  to  the  point  that  it  ia  the 
province  of  the  jury,  in  action  for  negligenoe,  to  balance  the  probabilities 
and  determine  where  the  preponderance  lies,  in  Laebawanna  etc  R,  R,  Co,  t, 
Doak,  52  Id.  381,  390;  to  the  point  that  where  both  the  duty  and  the  extent 
of  performance  are  to  be  ascertained  as  facts,  a  jury  alone  can  determine 
what  is  negligence  and  whether  it  has  been  proved,  in  PeniuyAnfiia  R,  R.  Co. 
▼.  BameU,  59  Id.  264;  Penwylvama  Canal  Co,  t.  Bentlqf,  66  Id.  34;  Weai 
Cheeteretc  R.  R,  Co,  v.  McElwee,  67  Id.  315;  Cn9eeyY,HeBtonviU9etc  R"y  Co,. 
75  Id.  86;  PkOa,  City  Pom,  R*y  Co,  v.  Hamard,  Id.  377;  to  the  point  that,  aa 
a  general  mle,  what  is  negligence  is  a  question  for  the  jury,  when  the  meas- 
ure of  duty  is  ordinary  and  reasonable  care,  in  PhUa,  City  Pom,  B'y  Cok  t. 
Haeeardf  Id.  876;  to  the  point  that  when  the  duty  is  defined,  a  £ailare  to 
perform  it  is  of  ooorse  negligence,  and  may  be  so  dedazed  by  the  courts  in- 
Empire  Tranap,  Co,  v.  Wameutta  OH  Co,,  63  Id.  17;  Pewmylwwfa  Oamd  Co,  ▼. 
BenUey,  66  Id.  34;  PhUa,  etcR,R,Co,  v.  Stinger,  78  Id.  225;  ^Setom  t.  Pma- 
tylmnia  R,  R,  Co,,  1(17  Id.  12;  to  the  point  that  certain  faots^  when  estab- 
lidied,  amount  to  negligence  per  ee,  in  Hoag  ▼.  Lake  Shore  etc,  R,  R,  Co.,  85 
Id.  297;  Jfagle  r,  Allegheny  VaSey  R,  R,  Co.,  88  Id.  38;  to  the  point  that 
nef^igence  may  consist  as  well  in  not  doing  the  thing  which  ought  to  be  done 
as  in  doing  that  which  ought  not  to  be  done,  when  in  either  caae  it  has 
caused  loss  and  damage  to  another,  in  Fritech  ▼.  City  qf  Allegheny,  91  Id.  229; 
and  to  the  point  that  in  actions  for  negligence  the  burden  of  proving  the 
negligence  is  on  the  plainti£t  in  Baier  ▼•  Fehr,  97  Id.  71;  Federal  SL  ek,  tty 
Co,  T  tMAfon.  96  Id.  86. 
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SmoLAiB  u  Healy. 

[40  PamrmTAMiA  9rAn,  417.] 

BoK4  Tnm  PmumiaiR  of  CHATno.,  iob  Valuablb  OomtDnusioir, 

oar  Honest  vbom  Frauvuixst  Ytkdem,  taketa  titla  daar  ci  tba  frMi^ 
whtlhar  H  be  aotoal  or  legaL 

AcnoN  of  treepass,  by  plaintiff  against  defendant,  Bheriff  of 
Elk  ooonty,  to  recover  damages  for  levying  on  and  aelling  two 
yoke  of  oxen,  nnder  writ  of  execution,  at  suit  of  certain  plain- 
tiffs  against  a  certain  firm,  defendants.  The  oxen  were  seized 
and  sold  as  the  property  of  one  Cobb,  a  member  of  said  firm. 
They  had  been  bought  and  paid  for  by  the  plaintiff,  before  the 
execution  issued,  from  an  alleged  fraudulent  vendee  of  Cobb, 
the  execution  debtor.  The  court  below  directed  the  jury  to 
determine,  under  all  the  evidence,  whether  the  sale  made  by 
Cobb  was  not  fraudulent,  and  that  if  they  should  find  it  was 
not,  then  their  verdict  should  be  for  the  plaintiff;  but  if  they 
should  find  that  the  sale  was  fraudulent,  their  verdict  should 
be.  for  the  defendant.  Verdict  and  judgment  for  defendanti 
Mid  plaintiff  assigned  error. 

Souther  and  FiUia,  for  the  plaintiff. 

DefendanVs  counsel  fiimished  no  printed  argument. 

By  Court,  Read,  J.  A  bona  fide  purchaser  of  a  chattel,  for 
a  valuable  consideration,  and  without  notice,  from  a  fraudulent 
vendee,  takes  a  title  clear  of  the  fraud,  whether  it  be  actual 
or  legaL  The  present  case,  as  presented  by  the  plaintiff  in 
error's  paper-book,  appears  to  come  within  this  category,  and 
the  error  of  the  court  was  in  instructing  the  jury  upon  only 
one  branch  of  the  proposition,  that  if  the  sale  by  the  alleged 
fraudulent  vendor  to  the  alleged  fraudulent  vendee  was  fraudu- 
lent, then  their  verdict  should  be  for  the  defendant,  entirely 
ignoring  the  question  whether  the  plaintiff  purchased  with  a 
knowledge  of  the  fraud,  or  not.  Upon  that  point,  the  court 
should  have  instructed  the  jury  upon  the  law  as  we  have  stated 
it,  and  submitted  the  facts  to  them  under  such  ruling,  for  their 
decision.  This  error  runs  through  the  whole  charge  of  the 
court 

Judgment  reversed,  and  venire  de  novo  awarded. 


Trui  ov  Boha  Fma  Pubobiskb  iob  Yaltjm,  how  FBonoam  BoweU  v. 
Aakmintf  67  Am.  Dm.  S71;  Crump  t.  Blacky  61  Id.  422.  BumaJUU  pnrnhntr 
from  frandiilwit  pordiater  gets  good  title  at  agaiait  tho  ptity  dofrsadedi 
WiffgifmY.  ^iMti;  80 Id.  716»  nott. 
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Bob  A  Fna  Pubcbassk  from  Okb  havino  No  Tttlx  oah  Obtain  No 
TlTLB:  WUUam9(m  v.  WiOiamaon,  41  Am.  Dec.  636;  BameB  t.  Meeds,  49  Id. 
890;  Baiie^r.  Harris,  74 Id.  312;  Carmkhael  v.  Buck,  10 Rich.  L.  226. 

Bona  Fxdb  Puxgbassb  of  Stolen  Oooos  ib  Liablb  or  Tboter  to  ihm 
owner  for  tham,  if  he  hae  lold  them  sabeeqaently:  Courti$  ▼.  Oane,  76  Am. 
Deo.  174. 

What  Constitutbs  Pkbsom  Bona  Fidb  Pubchabsk:  Warner  t. 
fer,  72  Am.  Dec.  66. 


Heil  and  Lauer's  Appeal, 

140  Pbnnbtltania  Statb,  4S&1 

Pbinciflx  of  Idkm  Sonans  IB  IN  Gknbral  Apfugablx  to  Najoeb  Smr- 
LARLT  Pronoxtnced,  bnt  does  not  apply  to  the  entry  of  the  defendant's 
name  on  the  judgment  docket,  where  the  name  is  differently  epeUed,  a^ 
for  inatance,  Joest  for  Yoeet. 

BoLDBR  of    JlTDOUKNT  SHOULD    SlB  THAT    JUDOMBNT  WAB    PbOPEKLT    Ex- 

TKRKD^  SO  as  to  fomish  to  the  eye  of  pnrchasers  and  aaheeqnent  incnni- 
brancers  that  record  notice  which  the  act  of  assembly  contemplatee;  and 
being  entered  in  the  wrong  initial,  it  is  not  snch  notice. 

Cebtiorabi  to  common  pleas  of  WeBtmoreland  county. 
Appeal  from  decree  of  court  below  confirming  report  of  the 
auditor  appointed  to  distribute  the  proceeds  of  the  sale  of  the 
real  estate  of  George  P.  Yoest.  Appellants'  judgment  againBt 
him  in  the  name  of  George  P.  Joest  was  not  permitted  by  the 
auditor  to  participate  in  such  distribution,  as  against  subse- 
quent liens  properly  entered,  although  the  identity  of  the  party 
was  admitted.  The  court  below  affirmed  the  distribution 
made  by  the  auditor,  and  appellants  assigned  the  decree  of 
the  court  for  error. 

By  Court,  Strong,  J.  We  think  the  auditor  and  the  court 
below  were  right  in  refusing  to  permit  the  judgment  of  the  ap- 
pellants to  participate  in  the  distribution  of  the  money  in  court. 
The  fund  was  raised  out  of  the  sale  of  the  real  estate  of  George 
P.  Yoest,  and  the  judgment  of  the  appellants  was  entered 
against  George  P.  Joest  It  is  true  that  George  P.  Yoest  and 
George  P.  Joest  are  the  same  person,  and  that  in  the  German 
language  the  letters  Y  and  J  are  pronounced  alike.  But  in 
the  distribution  of  the  proceeds  of  a  sheriff's  sale,  beside  the 
question  of  the  identity  of  the  debtor,  there  is  one  of  record 
notice.  Upon  this  second  question,  no  light  is  thrown  by  the 
fact  that  the  name  of  the  debtor,  though  spelled  with  different 
capitals,  is  the  same  in  sound.  The  act  of  assembly,  which 
requires  thai  judgment  dockets  and  indexes  shall  be  kept^ 
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for  notice  to  the  eye,  not  to  the  ear.  It  contemplates 
that  the  dockets  shall  be  kept  in  English,  and  it  does  not  im- 
pose upon  any  one  who  searches  the  duty  of  inquiring  whether 
some  other  letters  may  not  spell  the  name  of  the  debtor  in  an* 
other  language.  It  was  the  duty  of  the  appellants  to  see  that 
their  judgment  was  properly  entered:  Hood  v.  Beyndds^  7 
Watts  &  S.  406 — entered  so  as  to  furnish  to  the  eye  of  pur- 
chasers, and  subsequent  incumbrancers,  that  record  notice 
which  the  act  of  assembly  contemplates.  We  do  not  think 
that  the  legislature  intended  that  a  purchaser,  or  incum- 
brancer, in  searching  for  a  name,  the  initial  letter  of  which  i» 
Y  should  be  under  obligation  to  examine  the  index  through 
the  letters  Y  and  J.  We  must  so  hold,  or  the  judgment 
dockets  and  indexes  would  be  shorn  of  their  value,  and  the 
statutory  purpose  defeated.  There  are  many  sounds  in  our 
language  which  are  indicated  by  different  letters  in  other  Ian* 
guages.  This  is  true,  both  of  vowels  and  consonants.  Thus,. 
in  the  Spanish  language,  the  initial  J  has  the  sound  of  IL 
Must  the  purchaser  search  under  the  letters  J  and  H? 
The  decree  of  the  court  of  common  pleas  is  affirmed. 

DocTRDTs  or  Idkm  Sonahb  Dibcusskd:  Schookr  ▼.  Ashent,  18  Am.  Dm» 
S3S.  Karnes  "Penryn  **  «ad  **  Pennyrind "  should  be xeguded MMkUmsomann 
EOMm  Le9&m  v.  KnoU,  74  Id.  619. 

JuDOMnrr  mat  bb  AxxirDBD  so  as  to  Makb  Kambs  ov  PABims  THKSBnt 
CQofonD  to  those  ol  the  writ  and  dedentum:  Smith  ▼•  Btdnu^  44  Am.  Dee. 


Graham  and  Mellob  v.  MoCbbaby. 

[40  PSmrtTLVAllTA  Statb,  611k] 

▼nriNn  cv  Psbsowal  Pbofbbtt,  thbouoh  Whom  Both  PABimn  Claqs 
TnLB  THBBBO^  is  oompetent  witness  lor  plaintiff  in  an  aotion  against 
the  sheriff  for  seising  and  selling  the  property  onder  an  exeoatum  against 
the  Tender. 

KrmBiiGB  nr  Abatbmbbt  ov  Damaobs  that  part  of  prooeeds  of  ezeoation 
was  applied  in  payment  tA  plaintiff's  rent  In  arrear  is  not  admissible  i» 
an  action  of  trespass  for  a  wr'ingfal  levy  npon  personal  property. 

RaooRD  SHOiTLD  Show  B^ll  o7  22xcBpnoN8  Sbalbd  to  Dboibiov  of  Coubt 
BBLOW,  otherwise  ths  objection  will  be  regarded  as  waived. 

Balb  of  C^TrBr>  atibkded  with  Dblivert  and  Traksfbb  of  Possbs- 
siON,  wVich  was  retained  for  several  weeks,  is  not  a  ffandnlent  transao- 
\ion  in  law,  and  if  the  sale  was  coUnaiye,  it  is  for  the  jnry  to  determine 
4|  as  a  fraud  in  laot 

hvnm  of  trespass  against  the  sheriff,  and  one  Mellor,  for 
^slling  onder  execution,  at  the  suit  of  Mellor,  a  piano,  as  the 
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property  of  plaintiff's  son,  one  Dr.  McCreary.  McCzeaiy  piir> 
chased  the  piano  in  question  from  Mellor,  and  afterward  sold 
it  to  plaintiff,  who  resided  with  him,  in  part  satisfiftotionof  her 
claim  against  him  for  money  lent.  He  then  moved  to  another 
place,  intending  to  remain,  leaving  the  piano  in  plaintifi^s  ex- 
clusive possession.  After  some  weeks  he  retained,  and  the 
plaintiff  again  became  a  resident  with  him,  the  piano  remain- 
ing in  the  house,  occasionally  used  by  his  wife,  with  plaintiff's 
permission.  Mellor  obtained  judgment  against  McCreary  for 
the  price  of  the  piano,  and  instructed  the  sheriff  to  levy 
thereon,  which  he  did.  It  was  subsequently  sold,  and  part  of 
the  proceeds,  on  distributicai,  was  given  to  the  landlord  for 
rent  in  arrear  of  the  house  in  which  plaintiff  and  son  resided. 
On  the  trial,  defendants  objected  to  McCreary  being  called  aa 
a  witness  to  prove  that  he  had  sold  the  property  to  plaintiff 
before  the  levy,  and  the  court  overruled  the  objection.  They 
also  offered  in  evidence  the  auditor's  report  distributing  the 
proceeds  of  sale,  which  was  rejected  by  the  court  Under  the 
court's  instructions  to  the  jury,  plaintiff  had  a  verdict  and 
judgment,  and  defendants  assigned  error. 

/.  W.  F.  WhiXey  for  the  plaintiff  in  error. 

Thomas  Ewvngj  for  the  defendants  in  error. 

By  Court,  Thompson,  J.  If  the  contest  in  this  case  bad 
turned  on  the  question  of  titie  in  the  witness  when  he  sold  the 
piano,  the  objection  to  his  competency  would  have  been  quite 
another  thing,  and  might  have  been  successful:  1  Greenl.  Ev., 
sees.  397,  398;  2  Phill.  Ev.  894;  Search's  Appeal^  13  Pa.  St. 
111.  But  this  was  not  the  point  in  contest  Both  parties 
claimed  through  him,,  and  thus  a£Birmed  his  titie.  He  was 
not  called,  therefore,  to  support  his  titie;  but  to  prove  a  sale 
of  the  property,  a  &ct  necessary  to  the  plaintiff,  and  which  the 
defendants  denied.  They  did  not  rely  on  the  absence  of  titie 
iti  the  witness,  but  only  tiiat  his  transfer  to  the  plaintiff  was 
fraudulent  either  in  law  or  fact.  If  it  were  either,  the  sale 
surely  did  not  imply  a  guaranty  on  his  part  that  such  a 
transaction  should  be  effectual  to  vest  titie  in  his  participant 
in  the  fraud.  The  defendants  alleged  that  it  was  a  coUuaivo 
transaction  to  defraud  creditors,  and  in  that  aspect  they  could 
not  apply  a  doctrine  which  a  vendee  might  do  if  the  title 
failed  by  reason  of  a  fraud  in  the  sale.  But  the  question  is 
settied  by  the  case  of  MtUer  v.  Fiteh^  7  Watts  A  B.  866^  in 
which  it  is  distinctiy  ruled,  in  a  case  like  the  present,  that 
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wheie  tha  objeciioii  was  the  same,  that  the  vendee  was  a  com- 
petent witness. 

Being  admitted,  the  witness,  if  believed,  proved  a  sale  and  the 
deUveiy  of  possession  of  the  piano  to  the  plaintiff,  his  removal 
firom  the  county  immediately  thereafter  with  a  view  to  a  per^ 
manent  residence,  and  the  exclnsive  possession  of  his  mother, 
who  continued  to  live  in  this  county  until  his  return.  It  is 
true  that  he  further  testifies  that  after  a  few  weeks,  not  suc- 
ceeding as  he  expected,  he  and  fiEunily  returned  to  this  county. 
After  this  his  mother  became  again  a  resident  with  him, 
and  the  piano  was  kei>t  at  his  house,  and  used  by  his  wife, 
with  the  permission  of  his  mothi&r.  From  these  facts,  a  court 
could  not  pronounce  the  tl^nsaction  a  fraud  in  law.  There 
was  in  appearance,  at  least,  a  substantial  delivery,  and  trans- 
fer  of  the  possession,  and  so  retained  exclusively  for  four  or 
five  weeks^  This  length  of  time  was  thought  to  be  sufficient 
in  Brady  v.  HaineSy  18  Pa.  St.  118,  when  there  was  nothing 
to  show  it  to  have  been  a  delivery  merely  pro  format  to  pre- 
vent the  operation  of  the  doctrine  in  cases  of  fraud  in  law  fh>m 
applying,  to  turn  it  into  a  question  of  fact  as  to  whether  the 
transaction  was  collusive  or  not;  and  see  Smith's  Lead.  Cas., 
6th  Am.  ed.,  73.  The  court  dealt  with  the  case  accurately  in 
tills  aspect,  and  we  see  no  error  in  it. 

No  bill  of  exceptions  seems  to  have  been  sealed  to  the  rejec- 
tion of  the  auditor's  report,  and  we  cannot  notice  this  assign- 
ment of  error.  It  is  quite  apparent  that  if  there  had  been,  it 
would  not  have  availed  the  defendants.  It  was  not  evidence 
in  any  point  of  view  which  was  claimed  for  it. 

Judgment  afSrmed. 

EravBiros  of  Trru  nr  TaiBPikas  Qvabb  GLAUguii  Frboit:  BkinM  t.  Jfe- 
Aoy,  62  Am.  Deo.  258;  Beathr.  WUUomu,  43  Id.  265;  Hunter  y.  Hation,  45 
Id.  117;  Pomn^  y.  Pannke,  74  Id.  328. 

Im  Salb  or  PuuioHAL  OKArm,  Dxuvxbt  or  Poflusnoir  a  NBOxsautT, 
••  ftgviiat  all  except  the  yendor:  Call  y.  Cfraif,  75  Am.  Deo.  141.  Betentioa 
of  prueweirifm  by  yendor,  after  an  abeolnte  aale,  is  prima/hieie  evidenoe  of  frauds 
FlemmgY.  TWiiMad;  60  Id.  318;  iVdb  y.  Zoid;  46  Id.  368;  ShaoUUm  y.  Knotty 
68 Id.  63;  Maatmr.  Bomi,  33 Id.  243. 

Tbs  TBJxatFAL  OASi  18  diXD  In  SteUieaffon  y.  JtffrkM^  44  Fk.  St.  412»  aa 
haying  iti  foundation  in  the  dootrine  that  an  aotoal  ohange  of  poaaenion, 
when  h  oan  take  plaoe^  or  aomething  eqniyalent  thereto^  must  be  shown  to 
make  the  transfer  of  ohatteb  good  as  against  creditors  of  the  yendor.  It  ia 
eited  in  Bmrr  y •  JMi^  63  Id.  257,  as  a  case,  among  others  mentioned,  which 
allows  the  f oroe  of  certain  dronmstances  which  take  away  any  false  color  or 
appaarance  of  ownership  remaining  in  the  yendor  of  pevaonal  property;  and 
Av.  Dia  VoLi  LZZZ— « 
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It  dted  in  the  same  case  u  authority  for  the  propodtioii  that  ^it  is  Bot  the 
mere  place  the  property  oocupies  which  giyes  oolor  of  pogsaseion  totiie  fociiMr 
owner,  bat  it  is  the  oonneotion  the  place  itself  has  with  the  ownsr,  iniKnating 
his  appaient  control  orer  it:"  Id.  2S8. 


Kbnnedy    V.    HOUSB. 

[41  PiirHiTi.yAmA  BtArm,  89.] 

CkiADf  Of  MaoKAno'B  Las  n  vor  Void  because  it  does  not  aeonnt^y  ^ 
scribe  the  sixe  ot  the  bnilding  against  which  it  is  filed.  If  tiisrs  Is 
enough  in  the  description  of  the  locality  and  peculiarities  of  tiia  boild- 
ing  to  point  it  oat  with  reasonable  certainty,  this  is  snfficienti 

IsnvTiTT  or  BuiLDivo,  WmoDB  a  Attemptkd  to  bb  Dmcbtbip  nr  Gladi 
for  a  meohanio's  lien,  is  to  be  left  to  the  jary,  onder  a  statata  which  pra- 
▼idfls  that  the  claim  filed  shall  set  forth  '<the  locality  of  the  bnildLig, 
and  the  siae  and  namber  of  the  stories  of  the  same,  or  snoh  oifasr 
tera  of  description  as  shall  be  soffident  to  identify  the 


This  was  a  $cire  fctcUu  sur  mechanio's  lien,  in  which  House 
and  Horton,  partners,  were  plaintiffs,  and  P.  Kennedy,  the 
owner  of  the  building  against  which  the  lien  was  filed,  and 
J.  Camahan,  the  contractor  therein,  were  defendants.  The 
premises  were  described  as  ''all  that  certain  twoHstory  brick 
house  or  building,  with  a  finished  basement,  situated  in  Tern* 
peranceyille,  in  the  township  of  Chartiers,  county  aforesaid, 
on  the  Steubenville  turnpike  road,  containing  in  firont  on  said 
turnpike  road  sixteen  feet,  and  in  depth  sixteen  feet,  and  the 
lot  or  piece  of  ground  and  curtilage  appurtenant  to  said 
building."  Judgment  was  for  plaintiffs.  Defendants  prose- 
cute this  writ  of  error.  The  other  facts  are  sufficiently  stated 
in  the  opinion. 

Thomas  McConneli,  for  the  plaintiffs  in  error* 

£.  P.  JoneSy  for  the  defendants  in  error. 

By  Court,  Strong,  J.  All  the  errors  assigned  present  but 
one  question,  which  is,  whether  the  court  should  have  in- 
atructed  the  jury  that  the  claim  filed  was  no  lien,  and  Toid 
for  uncertainty,  or  error  in  the  description  of  the  building  and 
lot  of  ground  upon  which  it  was  erected.  The  claim  specifies 
the  county,  the  township,  and  the  village  in  which  the  prop- 
erty is  situated,  the  road  upon  which  it  fit)nts,  the  owners  of 
the  adjoining  properties,  the  material  of  which  the  building  is 
constructed,  the  number  of  stories,  with  the  feust  that  it  had  a 
finished  basement,  and  the  correct  width  of  the  building  an 
the  road,  to  wit,  sixteen  feet,  bat  it  describes  its  depth  as  nx^ 
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teen  feet,  when  in  fact  it  is  fhirly-two  feet.  The  court  raftiaed 
to  charge  the  jury  that  this  was  such  a  misdescription  as  to 
preclude  the  plaintiffs  from  a  recoyery,  and  submitted  the 
question  of  identity  to  the  jury.  In  this  we  discover  no  error. 
The  act  of  assembly,  which  giyes  to  a  mechanic  and  material- 
man a  lien,  requires  that  the  claim  filed  shall  set  forth  '^  the 
locality  of  the  building,  and  the  size  and  number  of  the  stories 
of  the  same,  or  such  other  matters  of  description  as  shall  be 
sufficient  to  identify  the  same."  The  object  of  this  requisition 
is  to  enable  owners,  and  especially  purchasers  and  incum- 
brancers, to  identify  the  building,  and  to  inform  themselves  of 
the  liens  against  it.  A  claim  is  not  necessarily  void  because 
it  does  not  accurately  describe  the  size  of  the  building.  If 
there  be  enough  in  the  description  of  the  locality,  and  other 
peculiarities  of  the  building,  to  identify  it,  to  point  it  out  with 
reasonable  certainty,  with  certainty  to  a  common  intent,  the 
statutory  requisition  is  sufficiently  complied  with.  Thus  the 
mechanic's  lien  laws  have  ever  been  construed.  No  doubt  a 
description  may  be  so  defective  or  erroneous  as  to  enable  a 
court  to  say  that  it  can  by  no  possibility  identify  the  buildings 
and  give  notice  to  purchasers  and  creditors.  Such  was  the 
description  in  Waahhura  v.  J2um«2,  1  Pa.  St.  499,  of  *'  a  tract  of 
land  in  Clarion  county,  on  the  waters  of  the  Clarion  river, 
situate  on  the  east  side  of  the  river."  But  a  mere  mistake  in 
the  description  will  not  invalidate  the  claim,  if  there  still  be 
enough  to  identify  the  property,  and  prevent  mistakes  on  the 
part  of  purchasers  and  creditors.  So  it  was  ruled  in  Ewingy. 
Barrat^  4  Watts  &  S.  467;  and  whether  the  description  in  the 
claim  filed  corresponds  nearly  enough  with  the  actual  facts  ta 
identify  the  property  must  ordinarily  be  referred  to  the  jury. 
The  locality  is  obviously  the  most  important.  When  that  ia 
fixed,  other  matters  of  description  are  of  comparatively  minor 
consequence.  But  even  in  regard  to  locality,  there  is  great 
reluctance  to  declare  a  claim  invalid  for  mere  loose  descrip- 
tion. Even  in  such  cases,  it  is  held  that  the  jury  are  gener- 
ally to  determine  whether  the  property  is  in  truth  designated: 
See  Barker  v.  dmradj  12  Serg.  &  B.  801  [14  Am.  Dec.  691]; 
Springer  v.  Keyeer^  6  Whart  187;  Shaw  v.  Bamee^  6  Pa.  St. 
20;  KnaiVe  Appeal^  10  Id.  187.  Such  were  the  principles 
upon  which  the  learned  judge  of  the  district  court  tried  this 
cause,  and  we  concur  with  him  in  his  refusal  to  diaige  the 
Jury  as  he  was  requested. 
The  judgment  is  affirmed. 


HuTcmnsoN  v.  M.  &  M.  Bank«  [Peon. 

MwHAifiOB'  Liens  abs  Set  asjdr  Reluoiaittlt  bt  CkNTinB.— If  tlie  dain 
•f  lion  is  totally  defeotive,  the  court  will  set  it  aside,  bat  if  not  totally  d^ 
feotiye  in  giving  information  to  purchasers  and  others  searching  for  incniiH 
branoes,  snch  as  will  direct  them  to  the  right  place,  the  question  whether  the 
premises  are  described  to  a  certainty  to  a  oommon  intent  will  be  submitted  to 
a  jury,  for  the  court  cannot  take  judicial  cognizance  of  the  circumstances  cl 
the  neighborhood,  which  is  absolutely  necessary  to  enable  it  to  decide  snch  a 
question:  JlcCUntock  v.  Ru^  63  Pa.  St.  206,  citing  the  principal  case. 

One  Who  Claimb  Benevit  or  MEtMAXvfa  Lien  must  show  that  he  hss 
complied  with  the  statute  relating  thereto:  Formal  Batik  y.  Wimtlom,  74  Am. 
Deo.  740^  note  742. 


Hutchinson  v.  M.  &  M.  Bank  op  Wheelino, 

[41  PB9N8TLTAKIA  STATS,  42.J 

Tboteb  Libs  to  Rbooveb  Propebtt  Appboprlated  bt  Theft,  as  well  as 
that  taken  by  fraudulent  means  or  by  trespass. 

Pbivate  AcnoN  or  Tboyer  is  Suspended  until  the  public  prosecntian  for 
the  offense  has  been  duly  conducted  and  ended,  but  the  private  wrong  is 
not  merged  in  the  public  wrong,  nor  does  the  public  prosecution  super- 
sede the  private  action. 

Ir  Action  or  Trover  is  Ck>MMENCED  within  Period  op  LnciTATiON,  after 
the  conclusion  of  the  public  prosecution  for  a  thefts  it  will  not  be  barred 
by  the  statute;  the  action  being  suspended  until  that  time,  the  statute  of 
limitation  cannot  b^gin  to  run  against  the  action  until  the  disability  is 
removed. 

In  error.  This  was  an  action  of  trover  by  the  Merchants' 
and  Mechanics'  Bank  of  Wheeling,  against  the  plaintiff  id 
error  Hntchinson,  for  seven  thousand  dollars,  in  notes  of  that 
bank.  In  1850,  said  bank  sent  by  one  J.  W.  Sweeney  said 
bank  bills  to  the  Mineral  Bank  of  Maryland,  in  Cumberland, 
in  that  states  They  were  put  up  in  a  package,  and  placed  by 
Sweeney  in  his  trunk.  Sweeney  made  the  journey  on  a  stage, 
and  while  on  its  way  to  its  destination  the  straps  to  the  boot 
of  the  stage  were  cut,  and  several  trunks  were  stolen  out  of  the 
boot,  among  which  was  Sweeney's  trunk.  In  1852,  plaintiff  in 
error  Hutchinson  was  arrested  for  the  theft,  tried  and  acquitted. 
Within  the  period  prescribed  by  the  statute  of  limitations,  from 
the  date  of  this  acquittal,  the  action  was  commenced;  but  if 
computed  from  the  time  of  the  theft,  the  statute  would  bar  th« 
action.  The  defendant  pleaded  that  the  action  was  barred  by 
the  statute  of  limitations.  At  the  trial,  the  loss  and  identity 
of  the  bills  were  proved,  also  that  plaintiff  in  error  Hutchinson 
took  them,  etc  The  court  was  asked  to  instruct  the  jury  thai 
the  public  prosecution  barred  the  private  action,  and  that  the 
motion  was  barred  by  the  statute  of  limitations.    The  ooort 
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rafased  fheBe,  but  instructed  that  trover  would  lie,  that  the 
action  was  not  barredi  and  that  the  public  prosecution  did  not 
supersede  the  private  action.  Judgment  was  for  plaintiff,  and 
these  instructions  are  assigned  as  error. 

FvUer  and  Collins^  for  the  plaintiff  in  error. 
Z>.  Kaine^  for  the  defendant  in  error. 

By  Court,  Lowbis,  C.  J.  Trover,  being  the  proper  remedy 
for  the  wrongful  conversion  or  appropriation  of  the  property  of 
another,  undoubtedly  includes  appropriations  by  theft,  as  well 
as  by  fraud  and  trespass,  unless  there  is  some  special  rule  of 
public  policy  that  excludes  them.  There  is  none  such;  but  it 
has  often  been  held,  for  the  sake  of  public  justice,  that  the 
private  action  of  trover  is  suspended  until  the  public  prosecu- 
tion for  the  offense  has  been  duly  conducted  and  ended:  <7a- 
lightly  V.  Iteynold8f  Lofft.  88;  Noah  v.  Coz^  Id.  601;  Segina  v* 
Commisrionen^  15  Q.  B.  566;  Speer  v.  Humphrey^  2  Ad.  A  EL 
495;  GiTTwon  v.  Woo^tUy  2  Car.  &  F.  41;  De  la  Chaumette  v* 
Bank  of  Englandy  9  6am.  &  Cress.  208.  There  are  some  spe-> 
cial  exceptions  to  this,  which  we  need  not  now  explain:  Eadep 
V.  Crockfordj  10  Bing.  243;  Beekwith  v.  Corral,  3  Id.  444.  It 
is  thus  that  the  law  is  generally  understood  in  this  state,  when 
the  thief  can  be  ascertained  and  found;  and  on  this  rule  the 
case  was  rightly  tried.  The  rule  of  course  suspended  the 
statute  of  limitations  until  the  claims  of  the  public  were  satis- 
fied by  the  termination  of  the  criminal  prosecution;  and  this 
suit  was  within  six  years  after  that,  and  therefore  in  time. 

The  private  wrong  was  not  merged  in  the  public  one,  nor  is 
the  public  prosecution  intended  to  supersede  the  private  action. 
The  purposes  are  entirely  different.  The  person  wronged  is 
not  chargeable  with  the  conduct  of  the  prosecution,  and  there- 
fore not  affected  by  an  acquittal.  Even  a  conviction  and  sen- 
tence do  not  discharge  his  right  of  action,  for  a  pardon  may 
make  it  ineffectual  for  restitution.  We  do  not  discover  any 
irregularities  or  inaccuracies  in,  the  trial,  to  the  injury  of  the 
defendant  below. 
Judgment  affirmed. 

Tee  naxairAL  oasi  is  DisxurouxsHED  in  Mtlnt^9  Appeal,  99  Fk.  St.  401. 

JiBASUBS  or  Damaois  nr  Tbovxb  is  the  valiie  of  tbe  pruperty.  In  mm 
ol  notoi^  bank  itook,  ete.^  it  is  piima  /ade  the  fmce  value  of  the  instruments 
R€Nm$r.Paekatd,  70  Am.  Deo.  134;  Cotmory.  HUlkr,  73 Id.  lOC^  and  nolt 
106;  Badttmloii  v.  Stahlei's  Adm'rB,  76  Id.  593»  note  098;  see  also  Foniftkr. 
WaU^foU,^  617,  note 62a 
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Beown  V.  MoFaeland's  Exeoutobs. 

141  PSKK8TI.TAinA  STATB,  129.] 

BuftviviKG  Pabtnkbs  ABM  KjiTiTLXD  TO  Glosb  UP  Pabxhbbsuif  Buoiiiui 
after  the  death  of  a  member  of  the  firm,  but  are  not  entitled  to  ehaifo 
for  their  services  in  so  doing. 

BziouTOK  07  Deceased  Pabtnbr  gaitnot  Employ  SuRviviira  "PAxaoM.  i» 
wind  up  the  afiEurs  of  the  firm  at  a  fixed  compensation,  iiiilniB  he  it  «z- 
pressly  authorized  to  do  so  by  his  testator's  wilL 

Tautologt  in  Legal  DoctTMENTS  commented  on  and  discossed. 

Note  Made  under  Following  Circuiistance9  was  held  to  be  tbo  prap> 
erty  of  the  firm,  and  not  chargeable  to  the  individual  member  wlio 
signed  it,  yiz. :  G.  B.  McFarland,  the  testator  of  defendant  in  esror,  sad 
Brown,  the  plaintiff  in  error,  were  partners  in  a  store  under  the  firm 
name  of  McFarland  ft  Ga,  and  they  were  partners  with  one  GaldweQ  in 
a  smelting  furnace,  under  the  name  of  Phoenix  Furnace.  The  lattv  &em 
owed  the  former  firm  one  thousand  two  hundred  dollars»  which  was  rep- 
resented by  an  individual  note  of  McFarland,  drawn  in  favor  of  Brown. 
Brown  claimed  a  right  to  charge  the  whole  of  this  note  against  MoFw- 
land's  estate,  but  the  claim  was  disallowed. 

In  error.  This  was  an  action  of  account  rendered  againBt 
Brown,  the  plaintiff  in  error,  and  one  Caldwell,  who  were  the 
Burviying  partners  of  plaintiff's  testator,  in  a  firm  known  as 
the  Phoenix  Furnace.  McFarland,  the  testator,  was  also  a 
partner  with  said  Brown,  under  the  name  of  G.  B.  McFarland 
A  Co.  McFarland  died  in  1851,  and  in  his  will  he  authorised 
his  executor  to  co-operate  with  his  partners  in  carrying  on  the 
business  of  the  Phoenix  Furnace  in  such  manner  as  shall  be 
deemed  to  the  best  interests  of  the  firm,  including  the  sale  of 
the  real  and  personal  property  of  said  firm.  In  pursuance  of 
this  authority,  the  executor  agreed  with  said  surviving  part- 
ners in  writing  to  transfer  the  property  of  the  Phoenix  Fumaoa 
to  them,  imtil  the  stock  of  goods  on  hand  should  be  worked 
up,  or  until  the  property  was  sold  or  otherwise  disposed  of^  to 
be  carried  on  by  them  in  their  own  names;  they  to  keep  an 
account  of  the  business  in  the  usual  way,  and  to  account  fi»r 
the  profits  and  proceeds  thereof  after  paying  all  expenses,  coflts, 
charges,  and  services,  and  then  providing  how  the  surplus 
should  be  disposed  of.  Phoenix  Furnace  was  indebted  to  G. 
B.  McFarland  &  Co.,  and  to  pay  part  of  that  debt,  G.  B.  Mc* 
Farland  made,  executed,  and  delivered  his  promissory  note 
for  one  thousand  two  hundred  dollars,  payable  to  the  order  of 
Brown,  the  plaintiff  in  error,  on  account  of  the  latter  firm. 
Brown  claimed  that  this  whole  note  should  be  charged  to  the 
estate  of  McFarland,  but  only  half  of  it  was  so  charged,  on 
the  ground  that  McFarland  as  a  member  of  the  said  latief 
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firm  owned  the  other  half.  To  expedite  the  hearing  of  the 
case,  the  parties  entered  into  stipnlationBy  which  are  referred 
to  in  the  opnion,  bnt  as  no  legal  principle  is  decided  which 
^rows  out  of  the  agreement^  it  is  omitted.  Judgment  was  for 
defendant  in  enor,  and  this  writ  is  sned  out  by  Brown,  under 
protest  on  the  part  of  Caldwell.  The  other  &cts  are  stated  in 
the  opinion. 

S,  N.  Purvianee^  for  the  plaintiff  in  error. 
Odder  and  FvlUmy  for  the  defendant  in  error. 

By  Court,  Woodwabd,  J.  As  surviving  partners,  Brown  and 
Caldwell  would  have  been  entitled,  after  McFarland's  death, 
to  work  up  the  stock  on  hand  at  the  Phoenix  Furnace,  and  to 
dose  the  business  of  the  partnership;  but,  for  this  service, 
would  have  had  no  right  to  charge  the  estate  of  their  de- 
ceased partner  with  anything  more  than  their  necessary  out- 
lay of  expenses.  As  compensation  for  their  personal  services, 
they  were  not  entitled  to  charge:  Beauty  v.  TFmy,  19  Pa.  8t. 
61S  [57  Am.  Dec.  677].  Nor  does  the  will  of  McFarland  and 
the  agreement  of  his  executor,  made  in  pursuance  thereof, 
alter  the  rule  of  law  applicable  to  this  case.  The  agreement 
does  indeed  provide  that  4hey  are  to  account  only  for  profits 
after  paying  ''all  expenses,  costs,  charges,  and  services.''  This 
last  word  is  supposed  to  authorize  and  justify  Mr.  Brown's 
charge  of  one  thousand  seven  hundred  and  ninety-two  dollars 
and  fifty  cents  for  his  attention  to  the  furnace.  The  auditors 
thought  not.  They  did  not  deny  that  the  word  ''services"  in 
the  agreement  might  be  construed  to  include  Brown's  atten- 
tums,  but  they  denied  the  right  of  the  executor  to  make  any 
such  contract.  They  said  the  will  authorized  no  agreement 
to  pay  tofr  a  partner's  services  in  closing  up  the  concern,  and 
the  executor  had  no  power,  virhUe  offieiiy  to  subject  the  estate 
to  such  a  charge. 

We  find  ourselves  inclined  to  agree  with  the  auditors  in  this 
view.  They  have  not  only  rendered  very  good  reasons  for  the 
fiiith  that  was  in  them,  but  they  have  examined  the  arguments 
and  authorities  so  satisfactorily,  on  which  the  plaintiff  in 
error's  counsel  rely,  as  to  save  us  much  trouble.  We  agree 
with  them  that  there  is  nothing  to  take  this  case  out  of  the 
ordinary  rule  of  law,  and  that  if  the  executor's  agreement  was 
designed  to  do  so,  it  was  void  for  defect  of  authority.  But  we 
incline  to  the  opinion  that  the  word  "services"  pointed  to  the 
employment  of  a  manager.    The  furnace  was  conducted  by 
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Martin  B.  Wilson  as  manager,  and  for  his  services  Mr.  Brown 
was  allowed  a  full  credit  There  was  a  clerk  also,  and  other 
employees,  and  although  the  cost  of  all  these  might  well 
enough  have  been  considered  as  covered  by  the  words  -'ex* 
penses  and  charges,''  yet  it  is  not  strange  that  the  other  word 
''services"  should  have  been  employed  as  referring  to  the  same 
subject.  Tautology,  which  is  one  of  the  commonest  vices  of 
American  style,  is  thought  to  add  strength  to  agreements  and 
other  legal  documents.  This  veiy  agreement  affords  another 
instance  of  the  same  sort.  Having  treated  for  all  the  "real 
and  personal  property"  of  the  furnace,  the  parties  put  them> 
selves  to  the  trouble  of  interlining  and  noting  in  the  attesta- 
tion the  words  '^  assets  and  chattels,"  as  if  these  words  might 
possibly  embrace  something  omitted  by  the  words  ''real  and 
personal  property."  In  like  manner,  we  suppose  when  they 
thought  of  the  outlays  necessary  for  canying  on  the  furnace, 
they  called  them  by  the  triple  title  of  costs,  expenses,  and 
charges,  but  did  not  mean  by  either  or  all  of  the  words  to  com- 
pensate the  surviving  partners  for  time  and  trouble  in  attend- 
ing to  partnership  property,  which  the  deceased  partner  had 
attended  to  in  his  life-time,  without  charge  for  his  services. 

The  next  material  point  of  controversy  is  the  note  of  June 
16,  1851,  for  one  thousand  two  hundred  dollars,  signed  by 
O.  B.  McFarland,  and  made  payable  to  the  order  of  James  E. 
Brown,  on  account  of  George  B.  McFarland  &  Co.,  in  part  of 
debt  due  to  that  firm  by  the  Phcenix  Furnace.  As  I  under- 
stand this  matter,  it  was  thus:  McFarland  and  Brown  were 
partners  in  the  Rural  Village  Store,  under  the  name  of  G.  B. 
McFarland  &  Co.  McFarland,  Brown,  and  Caldwell,  were 
partners  in  Phoenix  Furnace,  under  the  name  of  G.  B.  Mc- 
Farland. Phoenix  Furnace  owed  Rural  Village  a  debt,  one 
thousand  two  hundred  dollars  of  which  was  represented  by 
this  note.  Brown  claimed  to  charge  the  whole  amount  of  the 
note  agaiDst  the  estate  of  McFarland.  The  auditors  allowed 
him  but  half  of  it.  Nothing  can  be  more  plain  than  that,  aa 
between  Brown  and  McFarland,  the  note  belonged  to  them 
jointly,  and  that  in  settling  their  accounts.  Brown  was  entitled 
to  no  more  than  the  auditors  allowed  him. 

The  other  items  excepted  to  were  not  made  the  subject  of 
remark  in  the  argument,  and  we  leave  them  as  they  stand  in 
the  auditor's  report. 

We  can  perceive  no  ground  for  the  complaint  that  the  audi- 
tors exceeded  their  powers.    The  agreement  of  January  24^ 
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I860)  was  founded  on  the  inconveniences  which  are  always 
experienced  in  conducting  actions  of  account  rendered  through 
all  stages  of  their  legal  progress,  and  seems  to  have  been  in* 
tended  to  vest  in  the  auditors  plenary  powers  to  deal  with  all 
questions  that  had  arisen,  and  to  report  accounts  in  accord* 
ance  with  their  several  decisions.  They  seem  not  to  have 
transcended  the  limits  prescribed  by  the  parties,  and  we  think 
the  court  did  right  in  confirming  their  report 
The  decree  is  affirmed. 


Fasdixr  b  hot  Bhtttlid  to  OoMnmAimiv  for  donig  up  tiia  Iwiiiwit 
9riM^€Me;  ibol^v.  ITniir,  07  Am.  Deo.  e77»  noto 680L 


SwiBBS  V.  Bbotheblinb. 

[41  PUWITLTAjnA  BTATB,  US.] 

ov  Qfnosa  Siluno  Fbofkbtt  to  Mtisfjr  a  writ  in  hii  Innds  ia 
entitled  to  tlio  mne  protection  atf  the  officer  is. 

Om  Who  Aon  Sdcflt  as  Auonoirsxa  or  crier  for  an  officer,  and  in  hia 
pneenoe^  at  a  sale  of  property  under  a  writ^  haaa  right  to  bid  at  the  ssle, 
bat  if  the  crier  was  himself  conducting  the  sale^  then  he  wonld  hare  no 
snch  right. 

IsASiQUAcr  or  Pbios  is  vot  Suvhoixnt  to  Imtbaoh  Public  Sali  which 
was  fairly  condncted  in  every  respect. 

Whbbb  OmoER  Taxis  PBOPnrrr  of  one  of  three  judgment  debtors  nnder 
a  writ  and  sells  it^  if  he  makes  a  mistake  as  to  the  debtor  who  owns  it^ 
the  sale  will  nerertheless  be  yalid  if  the  property  is  otherwise  folly 
described. 

DisiQiE  HounKO  Wbit  oahvot  Adjitst  EoumES  existing  between  the 
parties  in  interest.  If  one  of  them  violates  his  agreement  with  the  other, 
the  latter  mnst  take  his  legal  remedy  against  the  former.  A  writ  issaed 
oontrary  to  snch  sn  agreement  will  protect  the  officer  acting  nnder  it. 

In  error.  This  is  an  action  of  trespass  brought  by  Anthony 
Swires,  the  plaintiff  in  error,  against  John  Brotherline,  Edward 
Shoemaker,  jnn.,  and  James  S.  Clark,  for  taking  certain  prop- 
erty of  plaintiff.  The  court  refused  the  first,  second,  and 
fourth  instructions  asked  by  plaintiff,  the  substance  of  which 
is  stated  by  the  court  in  the  opioion.  Shoemaker  was  agent  of 
the  judgment  creditor,  and  was  joined  here  as  a  defendant  be- 
cause it  was  claimed  he  violated  a  certain  agreement  between 
Lis  principal  and  plaintiff  here,  but  it  was  held  here  that  the 
agreement  could  not  affect  the  officer,  and  therefive  it  is 
Mdtted. 
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O.  W.  Seedy  for  the  plaintiff  in  error. 

R.  L.  Jahrwmj  for  the  defendant  in  error. 


By  Conrty  Woodward,  J.  This  was  an  action  of 
against  the  deputy  marshal  and  his  assistants  for  seizing  and 
selling  a  portable  steam  saw-mill  of  the  plaintiff.  The  de- 
fendants justified  under  a  writ  of  hab.  fac.  pos.  and  fi.  fa^ 
issued  out  of  the  circuit  court  of  the  United  States  fin:  tbs 
western  district  of  Pennsylvania,  on  a  judgment  in  ejectmenti 
obtained  by  Murray  Hoffman,  jun.,  a  citizen  of  the  state  of 
New  York,  against  a  large  number  of  defendants,  of  whom 
the  plaintiff  was  one.  The  levy  on  the  mill  was  for  the  pur- 
pose of  satisfying  the  costs  of  the  judgment  and  execution. 
The  mill  was  advertised  as  the  property  of  James  Swires  and 
John  R.  Smith,  two  of  the  defendants  in  the  writ;  was  exposed 
to  sale  by  Brotherline  as  crier,  acting  under  the  authority  and 
in  the  presence  of  Clark,  the  deputy  marshal,  and  after  an 
adjournment  of  a  week  was  struck  down  by  Brotherline  to 
himself  as  the  only  bidder.  When  the  judgment  in  eject- 
ment was  obtained  by  Hoffman,  his  attorney  in  fact,  Edward 
Shoemaker,  another  of  the  present  defendants,  agreed  in  writ- 
ing that  the  verdict  should  inure  to  the  benefit  of  Anthony 
Swires  and  Samuel  Henchy,  in  proportion  to  their  respective 
interests  in  one  of  the  several  tracts  of  land  for  which  the 
ejectment  was  brought. 

Upon  this  state  of  facts,  the  court  held  the  general  judgment 
in  ejectment  in  fiftvor  of  Hoffman,  and  the  execution  issued 
thereon  for  costs,  a  justification  of  the  defendants,  and  directed 
a  verdict  for  them  accordingly.  To  this  ruling  several  erron 
have  been  assigned,  the  first  whereof  is  that  the  court  ought 
to  have  submitted  to  the  jury,  in  response  to  the  plaintiff's 
fourth  point,  the  facts  therein  recited,  as  strong  evidence  of 
fraud  on  the  part  of  Brotherline,  such  as  would  avoid  the  sale 
and  make  him  a  trespasser. 

The  point  was  founded  on  the  assumption  that  Brotherline 
acted  at  the  sale  as  the  assbtant  of  deputy  marshal  Clark. 
The  legal  consequence  of  this  fact  is,  that  he  is  entitled  to  tho 
same  protection  from  the  writ  which  it  could  afford  to  Clark. 
But  it  is  argued  that  if  he  acted  fraudulently,  he  forfeited  the 
protection  of  the  writ,  and  became  p  Vespasser  db  initio. 

We  see  no  evidence  of  fraud.  Tie  sale  was  duly  advertised^ 
and  was  made  by  open  outcry  'a  the  presence  of  several  by- 
standers, who  were  invited  aiv-'i  orged  to  bid.    The  proper^ 
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was  twice  offered^  at  an  interval  of  a  week,  and  every  oppor- 
tonity  given  to  purchasers  which  the  situation  and  drcum* 
stances  would  permit.  There  was  nothing  in  Brotherline's 
relation  to  Clark  as  his  assistant  which  made  it  unlawful,  or 
indecent  even,  for  him  to  cry  the  sale,  for  Clark  might  have 
cried  it  himself.  Nor  is  there  anything  in  the  fact  that  he 
struck  down  the  property  at  the  first  bid,  for  it  was  the  only 
bid  he  was  able  to  obtdn,  after  a  full,  patient,  and  repeated 
trial.  Some  of  our  public  works  have  been  sold  at  a  single 
bid.  There  is  nothing  in  such  a  circumstance  which  neces- 
sarily discredits  a  sale.  If  a  single  bid  be  taken,  and  no  oppor^ 
tnnity  given  for  a  second  one,  that  would  be  fiaudulent;  but 
where  only  one  bid  can  be  obtained,  one  is  enough  to  make  a 
valid  action.  But  Brotherline  himself  was  the  bidder.  That 
would  be  a  discrediting  circumstance  if  he  had  been  in- 
trusted with  the  conduct  of  the  sale.  Public  officers  and 
persons  acting  in  fiduciary  capacities  have,  in  general,  no 
right  to  become  buyers  at  their  own  sales.  But  Brotherline 
was  the  mere  crier  of  this  sale.  It  was  conducted  under  the 
direction  and  in  the  presence  of  Clark,  as  the  deputy  marshal. 
It  was  his  sale,  not  Brotherline's.  Auctioneers  do  sometimes 
bid  at  their  own  sales,  and  when  it  is  fieurly  and  openly  done, 
it  tends  to  enhance  the  price,  and  is  no  ground  for  treating 
the  sale  as  firaudulent,  especially  if  the  auctioneer  have  no 
interest  in  the  property,  and  no  responsibility  except  as  mere 
auctioneer. 

Nor  was  the  inadequacy  of  the  price  any  impeachment  of 
the  sale.  Property  lawfiQly  exposed  to  public  sale  must  take 
its  chances.  Courts  having  control  of  writs  of  execution  do 
sometimes  treat  gross  inadequacy  of  price  as  a  reason  for  set- 
ting aside  sales  of  real  estate,  but  personal  property  fEurly  ad- 
vertised, fairly  cried,  and  fairly  knocked  down  must  go  for 
what  it  will  fetch.  Assuredly,  the  only  bidder  is  not  to  be 
accounted  guilty  of  a  fraud,  because  others  were  not  venturous 
enough  to  outbid  him. 

The  court  were  quite  right,  therefore,  in  refasing  the  instruc- 
tions demanded.  There  was  no  evidence  of  fraud  to  submit 
to  the  jury.  It  is  unnecessary  to  consider  whether  a  fiaudu- 
lent sale,  had  it  been  proved,  would  have  entitied  the  plaintiff 
to  sue  in  trespassi  for  his  complaint  of  error  on  this  head  is 
sofficientiy  answered  by  the  want  of  evidence  of  a  fraudulent 
•ale. 

As  to  the  seoond  error,  we  do  not  think  it  of  much  impor- 
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tanoe  that  the  property  was  advertised  as  the  property  of 
Jaxoee  Bwiies  and  John  B.  Smith,  instead  of  Anthcmy  Swires. 
All  three  were  named  in  the  exeontioni  or  in  the  slip  of  pajwr 
which  accompanied  iiy  and  which  was  made  necessary  by  the 
insofficiency  of  the  blank  in  the  printed  form  to  hold  all  the 
names.  The  marshal  was  commanded  to  make  the  eoets  out 
of  the  property  of  the  defendants.  The  goods  of  any  of  them 
were  seizable.  He  found  the  saw-mill  in  possession  of  Smith 
and  of  James  Swires,  the  son  of  Anthony,  and  he  naturally 
described  it  as  their  property.  It  was  only  a  matter  of  de- 
scription, and  there  was  enough  else  to  designate  the  article. 
None  of  the  defendants  were  in  doubt  as  to  what  was  to  be 
sold,  and  it  was  scarcely  to  be  expected  that  the  marshal 
should  investigate  the  state  of  the  title  betwixt  the  forther  and 
son  before  proceeding  with  his  writ. 

The  instructions  of  the  court  are  the  subject  of  the  third 
error.  We  see  no  mistake  in  them.  The  court  were  clearly 
right  in  saying  that  the  execution  was  a  sufficient  warrant  for 
the  conduct  of  the  defendants,  for  such  is  the  unqaestioned 
law.  And  as  to  the  agreement  of  Shoemaker  with  Swires  and 
Henchy  about  part  of  the  lands  in  suit,  what  was  there  in  this 
to  prevent  the  plaintiff  from  collecting  the  costs  of  his  eject- 
ment? The  observation  of  the  learned  judge  was  pertinent 
and  conclusive — ''that  if  the  writ  was  issued  by  the  plaintiff 
in  violation  of  the  agreement,  Swires  has  his  remedy  upon  it." 
He  might  have  added  that  it  was  no  part  of  the  marshal's 
duty  to  adjust  the  equities  of  the  plaintiff  under  thai  agreement 

The  judgment  is  affirmed. 

SHERiVF'a  Absdrabt  cannot  Jnanrr  Takdto  or  Fbotkbit  of  anotliflr, 
union  the  property  ii  in  fact  taken  by  the  offioer  under  his  prooeia.  A  lop- 
poeition  by  the  assistant  that  the  sheriff  had  taken  it  is  no  jnstifioation:  Jdm- 
mm  T.  Stome,  77  Am.  Deo.  707. 

Sherivf's  Sale  will  kot  bs  Bar  Asnm  for  mere  inadeqnaoyol  prioe: 
CbcpflTT.  ITibMs  96  Pft.  St.  414^  citing  the  piinoipal 
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[41  PB2nrSTI.TAmA  Statb,  1911 

Annt  CoDST  or  OoMraRNT  Jvusdiction  has  Aoqiuzbxd  Juxanncnov 
orer  the  estate  and  person  of  a  Innatio^  its  judgment  or  order  direotiBg 
ft  sale  of  his  real  estate  oannot  be  inqniied  into  in  a  oollateral  proeeedfng 
If  the  Innatio  dies  prior  to  the  entry  of  sneh  ordflr»  it  might  bo  levsassd 
in  error  if  thereoordhad  been  mads  to  show  that  fiMt^  bot  it  Is  not  fpw 
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In  error.  Ejectment  for  certain  real  egtate.  The  &ct8  are 
fully  stated  in  the  opinion. 

J.  H.  Walker^  for  the  plaintiffs  in  error. 
J.  C  MarshaU^  for  the  defendants  in  error. 

B7  Conrt^  StbonO)  J.  This  was  an  action  of  ejectment. 
The  plaintiffs  claimed  as  heirs  of  Timothy  Fuller,  of  whose 
person  and  estate  a  committee  was  appointed  on  the  eighteenth 
day  of  June,  1841,  under  a  commission  of  lunacy.  In  his 
life-time  he  had  been  seised  of  the  property  in  dispute,  and 
he  had  died  intestate.  The  defendants  claimed  under  a  sale, 
made  by  order  of  the  court  of  common  pleas,  {or  the  payment 
of  the  debts  of  the  lunatic,  including  also  the  expenses  of  his 
support  and  maintenance,  and  that  of  his  family.  The  peti- 
tion for  the  sale  was  presented  by  the  committee,  and  an  order 
to  sell  was  granted  on  the  twelfth  of  November,  1842.  The 
first  sale  made  was  set  aside  by  the  court,  but  the  land  was 
again  sold  to  one  under  whom  the  defendants  claimed,  on 
the  fourth  of  March,  1844,  and  the  sale  was  confirmed  on  the 
eleventh  of  May  next  following.  These  proceedings  of  the 
common  pleas  on  their  face  appear  to  have  divested  the  title 
of  Timothy  Fuller.  But  to  avoid  their  apparent  effect,  the 
plaintiffs  offered  to  show  at  the  trial  that  Fuller,  the  lunatic, 
died  on  the  sixth  day  of  April,  1842,  before  the  order  of  sale 
was  granted.  Whether  it  was  competent  for  them  to  show  that 
£act,  is  the  sole  question  before  us. 

It  is  a  familiar  principle  that  the  judgment  or  decree  of  a 
court  of  competent  jurisdiction  cannot  be  reversed  or  inquired 
into  in  a  collateral  proceeding  except  for  fraud.  Nor,  stand- 
ing on  the  public  records,  shall  it  be  deemed  a  nullity,  pro- 
vided the  magistrate  had  jurisdiction  of  the  matter  adjudi- 
cated. This  principle  is  said  to  have  no  exception:  Hazeleti 
V.  Ford^  10  Watts,  101.  No  fraud  is  alleged  in  this  case.  But 
it  is  said  that  the  court  of  common  pleas  had  no  jurisdiction 
over  the  estate  of  Timothy  Fuller  after  his  death,  and  that 
consequently  the  order  to  sell  and  the  sale  made  imder  it  were 
void.  It  is  not  enough  for  the  plaintiffs  to  show  that  they 
were  erroneous,  for  errors  of  law,  or  even  of  fact,  can  be  cor- 
rected only  by  writ  of  error  or  by  appeal.  It  may  be  that  the 
order  of  sale  must  have  been  set  aside,  had  an  appeal  been 
taken  from  the  court  which  made  it.  But  the  question  now 
is,  in  this  collateral  action,  whether  the  order  was  wholly  void 
lioar  defect  of  jurisdiction  to  make  it 
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The  fifth  article  of  the  constitQtion  of  the  state  dedaies  that 
the  several  ooorts  of  oommon  pleas  shall  haye  the  power  ol  a 
court  of  chancery^  so  feir  as  relates  to  the  caie  of  the  persons 
and  estates  of  those  who  are  turn  ecmpo$  mentUj  and  authorises 
the  legislature  to  vest  in  the  said  courts  such  other  powers  to 
grant  relief  in  equity  as  shall  he  found  necessary.  The  power 
of  a  chancellor  over  the  estate  of  a  lunatic  is  that  of  custody, 
of  management,  and  of  application  to  the  lunatic's  support  and 
that  of  his  family,  to  the  education  of  his  minor  children,  and 
to  the  payment  of  his  debts.  Under  our  act  of  assembly,  this 
power  is  exercised  through  a  committee,  appointed  by  the 
courts  and  the  committee  may  be  ordered  to  sell  the  real  estate 
belonging  to  the  lunatic,  if  the  personal  property  is  not  suffi* 
dent  for  the  purposes  already  mentioned.  Yet  the  charge  of 
the  property  is  in  the  court,  though  administered  by  a  com- 
mittee. After  the  return  of  an  inquisition  finding  lunacy,  the 
jurisdiction  of  the  court  over  the  property  of  the  lunatic  is 
complete,  either  for  custody,  for  management,  or  for  sale. 
And  though  his  death  necessarily  terminates  all  jurisdiction 
over  his  person,  there  are  not  wanting  cases  which  assert  that 
jurisdiction  over  the  property  continues,  for  some  purposes, 
even  after  death:  Ex  parte  McDougal^  12  Ves.  384;  see  also 
Bhelford  on  Lunacy,  22-24.  To  what  extent  this  may  be, 
the  case  now  in  hand  does  not  demand  that  we  should  inquire. 
It  is  enough  for  our  present  duty  that  the  court  of  common 
pleas  had  complete  jurisdiction  over  the  property  of  Timothy 
Fuller,  and  mighty  without  even  any  irregularity,  have  ordered 
a  sale  up  to  April  6, 1842.  Did,  then,  his  death  on  that  day 
so  completely  oust  the  jurisdiction  of  the  court  over  the  prop- 
erty as  to  make  a  subsequent  order  of  sale  not  merely  errone- 
ous, but  an  absolute  nullity?  An  order  of  sale  was  a  proceed- 
ing in  rem^  and  not  a  decree  against  the  lunatic  himsell 
Notice  of  it  to  him  would  have  been  unnecessary  had  he  been 
living.  To  justify  it,  the  court  needed  no  jurisdiction  of  his 
person.  The  act  of  assembly,  under  which  the  sale  was 
ordered,  contemplated  no  notice  to  the  lunatic.  Now,  it  would 
seem  to  be  well  established,  that  in  civil  proceedings  against  a 
person,  his  death  does  not  so  completely  take  away  the  juria- 
diction  of  a  court  which  has  once  attached  as  to  render  void  a 
judgment  subsequentiy  given  against  him.  The  judgment  is 
reversible  in  error,  if  the  &ct  and  time  of  death  appear  on 
the  record,  or  in  error  coram  n6b%$^  if  the  £ut  must  be  shown 
Mumds.    But  it  is  not  void    Thus  in  1  Boilers  Abr.  74i»  6^ 
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12,  it  is  said:  ''  If  in  a  cut  in  vita  the  tenant  dies,  and  after- 
wards judgment  is  against  him,  which  is  erroneons,  and 
execution  is  sued  against  the  heir,  he  shall  not  avoid  the  judg- 
ment in  assize  without  error."  ^^  So  in  a  scire  facias  by  an 
executor,  uiwn  a  judgment  in  ejectment  by  his  testator  against 
B,  execution  shall  not  be  avoided  nor  judgment  stayed  by 
saying  that  the  tenant  died  pendente  litCy  for  he  ought  to  avoid 
it  by  error:'*  1  Rollers  Abr.  742, 1, 18;  8  Com.  Dig.,  tit.  Error, 
D.  Without,  however,  citing  the  authorities  at  length,  we 
refer  to  the  opinion  of  Judge  Kennedy,  in  Warder  v.  Tainier^ 
4  Watts,  279  et  seq.,  where  a  large  number  are  collected. 
Other  American  cases,  not  collected  by  him,  might  be  added. 
Thus  in  Coleman  v.  McAnutty^  16  Mo.  177  [67  Am.  Dec.  229], 
it  was  ruled  that  a  judgment  rendered  in  fftvor  of  a  plaintiff, 
who  had  died  before  its  rendition,  was  not  void.  So  in  Coir 
line  V.  MitcheUj  5  Fla.  864,  it  was  held  that  the  death  of  the 
party  defendant  before  judgment  does  not  render  the  judg- 
ment void,  but  only  voidable  upon  a  writ  of  error  coram  nobis. 
From  the  report  of  the  case,  it  would  appear  that  the  defend- 
ant died  before  the  institution  of  the  suit,  which  was  com- 
menced by  attachment.  See  also  Day  v.  Harriburgh^  1  Browne, 
76.  These  authorities  show  unmistakably  that  even  a  judg- 
ment ttk  personam  is  not  void  merely  because  the  defendant 
died  before  it  was  rendered.  At  most,  it  is  only  voidable,  re- 
versible in  error,  but  not  impeachable  collaterally.  And  some 
of  the  cases  deny  that  it  can  be  reversed  in  error,  when  the 
averment  of  the  error  involves  a  contradiction  of  the  record. 

There  is  even  less  reason  for  holding  a  decree  in  rem,  such 
as  was  this  order  of  sale,  to  be  void,  if  made  after  the  death 
of  the  owner  of  the  property.  The  reason  why  even  a  judg- 
ment i»  personam  is  voidable  in  error  is,  because  the  party 
against  whom  it  was  rendered  has  been  deprived  of  an  opiwr- 
tunity  of  showing  cause  against  the  plaintiffs'  claim.  But 
in  a  proceeding  in  rem  he  may  or  may  not  intervene.  As 
already  said,  in  an  application  for  an  order  to  sell  the  real 
estate  of  a  lunatic,  the  law  does  not  contemplate  his  being 
heard.  He  has  lost  nothing,  therefore,  by  death.  His  prop- 
erty has  been  intrusted  to  the  court,  which  is  to  exercise  its 
discretion  over  both  its  custody  and  its  sale.  If,  then,  a  per- 
sonal judgment  obtained  against  him  after  his  death,  juris- 
diction of  the  person,  having  once  been  acquired,  would  be 
only  voidable,  a  decree  for  the  sale  of  his  property,  the  court 
having  had  jurisdiction  over  it,  can  be  no  more  than  voidable^ 
UMNigh  made  when  he  had  ceased  to  be  in  life. 
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The  cases  relied  upon  by  the  plaintiff  are  not  in  conflict 
with  these  views.  Letters  of  administration  on  the  estate  of 
a  living  person,  and  the  probate  of  the  will  of  such  a  person, 
are  of  course  void,  for  there  never  was  any  jurisdiction  of  thft 
person  or  property.  The  bond  and  warrant  of  a  marrifid 
woman  to  confess  judgment  are  void,  and  of  course  can  an* 
thorize  no  judgment  at  alL  The  observation  of  Chief  Justice 
Gibson,  in  his  dissenting  opinion  in  Campbell  v.  Kent^  3  Penr. 
&  W.  79,  when  remarking  upon  RandoTs  Case^  2  Mod.  308| 
and  Warier  v.  Perry  &  Spring^  Cro.  Eliz.  199,  was  but  a  sug- 
gestion not  called  for  by  the  case.  He  said  that  ''perhaps 
the  true  ground  of  both  these  cases  was  that  the  judgment 
was  not  only  injurious,  but  void,  as  having  been  rendered 
against  a  party  not  in  existence,  and  therefore  requiring  no 
reversal  to  render  it  a  nullity."  That  was,  however,  not  the 
ground  on  which  the  cases  were  rested.  WarterY.  Perry  & 
Springy  supra^  was  a  scire  facias  against  bail  of  Brooke,  who 
pleaded  that  Brooke  was  dead  the  day  of  the  judgment  given. 
"The  court,"  says  the  reporter,  "first  held  it  no  plea,  for  it 
goeth  in  avoiding  the  judgment,  and  proveth  it  to  be  eirone- 
ouB,  which  cannot  be  avoided  but  by  error.  But  they  migiht 
plead  the  death  of  Brooke  before  scire  faunas  and  after  judg- 
ment, for  then  they  could  not  bring  in  the  body.  But  after- 
wards the  plea  was  received  because  they  cannot  have  a  writ 
of  error  to  reverse  the  judgment."  If  this  be  a  correct  report 
of  the  case,  it  shows  that  the  plea  was  received  for  an  entirely 
different  reason  from  that  suggested  by  Judge  Gibson,  seiLj 
that  the  judgment  was  void.  The  reason  given  was,  that  the 
pleaders  were  not  in  privity  with  the  defendant,  and  could  not 
sue  out  a  writ  of  error.  And  it  seems  that  the  plea  was  re- 
ceivable at  all  events,  not  necessarily  impeaching  the  judg- 
ment; for  whether  the  defendant  died  before  or  after  judgment, 
the  bail  could  not  bring  in  his  body. 

The  same  case  is  reported  in  Leonard,  part  2,  case  125^ 
and  there  it  appears  that  the  defendants  were  only  permitted 
to  plead  that  Brooke  was  dead  after  judgment,  that  not 
amounting  to  a  surmise  against  the  judgment.  This  report 
makes  the  case  accord  with  other  rulings  that  a  judgment 
may  not  be  attacked  by  showing  collaterally  that  the  defend* 
ant  was  dead  before  it  was  rendered.  In  RandaPs  Case^  2 
Mod.  308,  which  was  debt  upon  a  bond  against  one  as  admin- 
istrator, he  pleaded  a  judgment  recovered  against  his  intestate, 
and  that  he  had  not  assets  uUra.    The  plaintiff  replied  thai 


C861.J  Yaplx  v.  Titus.  609 


the  intestate  died  before  judgment,  and  that  after  hia  death 
judgment  was  obtained  and  kept  alive  per  fraudem.  The  de-* 
fendant  rejoined,  traversing  the  firaud,  but  did  not  answer  the 
death  of  his  intestate;  and  upon  a  demurrer  it  was  argued  for 
the  plaintiff  that  the  judgment  was  ill,  and  that  he,  being  a 
stranger  to  it,  could  neither  bring  a  writ  of  error  or  deceit^, 
and  had  no  other  way  to  avoid  it  but  by  a  plea;  and  that  it  is 
put  as  a  rule  that  when  judgment  may  be  reversed  by  writ  of 
«rror,  the  party  shall  not  be  permitted  to  do  it  by  plea,  but  a 
stranger  to  it  must  avoid  it  by  plea,  because  he  is  no  party  to 
the  judgment;  as  if  a  9cire  facias  be  brought  against  the  bail, 
it  is  a  good  plea  for  them  to  say  that  the  principal  was  dead 
before  judgment  given,  by  way  of  excusing  themselves  to 
bring  in  the  body;  but  it  is  not  good  to  avoid  the  judgment, 
because  it  is  against  the  record,  which  must  be  avoided  by 
writ  of  error.  The  reporter,  in  BcMdaVB  Case^  mpra^  adds: 
^  The  court  were  of  opinion  that  the  plaintiff  might  avoid  the 
judgment  without  a  writ  of  error,  especially  in  this  case,  where 
it  is  not  only  erroneous,  but  void."  It  is  not  easy  to  under- 
stand  for  what  reason  the  court  were  of  opinion  that  the  judg- 
ment was  void,  whether  for  fraud  or  for  the  death  of  the 
defendant's  intestate.  The  principal  thing  argued  and  decided 
was,  that  a  stranger  might  attack  a  judgment  by  plea,  when 
one  in  privity  would  be  put  to  a  writ  of  error.  And  the  case 
is  cited  by  Baron  Comyn,  as  deciding  only  that  if  a  party  can* 
not  have  error,  he  may  avoid  a  judgment  by  plea:  8  Com.  Dig., 
tit.  Error,  D,  569.  As  a  generid  proposition,  even  this  may  be 
doubted.  But  if  it  be  taken  as  good  law,  it  does  not  help  the 
plaintiffs  in  the  present  case,  for  they  claim  as  heirs  of  Timo- 
thy Fuller,  and  in  privity  with  him.  They  might,  therefore, 
have  assailed  the  decree  of  the  court  of  common  pleas  directly 
by  appeal.  The  language  of  the  court  in  CaldweU  v.  WdUen^ 
18  Pa.  St.  79,  also  cited  by  the  plaintiffs,  is  no  more  than  a 
quotation  firom  the  dissenting  opinion  of  Judge  Gibson,  already 
noticed.  The  industry  of  the  counsel  has  not  found  any  case 
which  rules  that  a  judgment  against  a  defendant,  who  died 
before  it  was  given,  is,  on  that  account,  ipso  facto  void,  much 
less  any  that  treats  as  a  nullity  a  judgment  in  rem^  because  of 
the  previous  death  of  the  owner.  As  we  have  seen,  there  are 
numerous  decisions  to  the  contrary. 

Had,  therefore,  the  plaintiffs  been  permitted  to  prove  that 
Timothy  Fuller  died  before  the  order  of  sale,  it  would  have 
availed  them  nothing.    It  would  not  have  annulled  the  order^ 
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fhongh  it  might  have  shown  it  to  have  been  emmeoiui.  Tha 
evidence  offered  was  therefore  properly  ezclnded. 

We  feel  the  more  satisfiEustion  in  coming  to  such  a  oonclu* 
sion  in  this  case,  for  it  results  in  obvioos  justice.  The  pro{K 
erty  was  sold  eighteen  years  ago.  It  was  sold  for  the  payment 
of  the  debts  of  the  lunatic,  a  part  of  which  were  debts  due 
these  very  plaintiffs.  The  heirs  of  the  lunatic  knew  of  the 
order  to  sell,  and  of  the  sale,  for  some  of  them  moved  the 
court  to  set  aside  the  first  sale  made  under  the  order,  not  on 
account  of  his  prior  death,  but  because  it  was  believed  the 
property  would  bring  more  if  offered  for  sale  again.  It  would 
be  a  great  hardship  if,  after  all  this,  and  after  the  lapse  of 
eighteen  years,  the  heirs  could  now  recover  the  land  from  pur* 
chasers  who  bought  on  the  faith  of  a  judicial  decree,  and  who 
may  have  greatly  improved  the  land  and  enhanced  its  value. 

The  judgment  is  affirmed. 

AiTEB  Rkturn  ov  Inquisition  finding  InoAoy,  the  Jnriadktiflp  o(  Um  oear» 
oiT«r  the  property  of  the  lunatic  ia  complete  either  for  maaagement^  eiutody» 
cr  aale:  ffolderman'a  AppecUf  104  Pa.  St.  260^  citing  the  principal  case.  Thm 
inqniaitian  moat  be  made  under  the  proviaiona  of  the  atatnte  regulating  the 
prooeedinga  of  the  court  in  the  exerciae  of  ita  chanceiy  powera  for  the  cava 
of  lunatiea  and  their  eatatea:  Id. 

JuDomNT  IN  Rem  cannot  bi  Attaoksd  in  a  collateral  proceeding  eoroepl 
lor  fraud,  although  it  may  have  been  voidable  if  the  proper  proceeding  had 
been  taken  againat  it:  BuUerJUkCs  Appeal,  77  Pa.  St.  200^  citing  the  principal 
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quent  indoraee  who  reoeivea  it  for  value  and  in  the  ordinary  coorae  of 
buaineaa. 

Inix>bseb  of  Bill  Who  Rbgxivbs  It  bkfobb  Matubitt  in  CdNmxBRAnoN 
OF  Antbcedbnt  Indebtednxss  of  hia  indoraer,  and  givea  him  credit  c» 
hia  booka  for  the  amount  of  the  note,  ia  entitled  to  recover  in  an  acticA 
againat  a  prior  indoraer,  notwithatanding  the  equitiea  which  might  have 
exiated  between  the  original  partiea,  auch  credit  being  a  aufficient  con- 
aideration  in  law  to  oonatitute  him  an  indoraee  for  value. 

Altbbation  of  Bill  of  Ezchanox  bt  Kotino  RismcNCBS  of  Inbobsbbs 
thereon,  after  their  namea,  ia  not  material  ao  aa  to  affact  in  any  way 
either  ita  identity  or  validity. 

Agent  is  €k)MFETXNT  Witness  fob  Pbincifal,  except  where  the  latter  b 
Bued  on  account  of  the  agent'a  negligence. 

ftmuoNT  OF  NoTABr  IS  Admirsiblb  to  Pbovh  Dbkahp  of  Pai 
teat,  and  notice  thereor  to  defendant. 
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Wwam  Bill  is  Abdbxssbd  to  Draivsb  at  Vakbiculmm  Homn^  and  is  a^ 
osptad  genenDy  by  him,  the  addncs  indioatea  the  place  where  it  ia  to  be 
presented  for  payment,  and  a  preeentment  at  sooh  place  will  be  snffioient 
ae  against  the  drawee  and  ]] 


Absumpsit  against  Thomas  Struthers  on  his  indorsement  of 
a  bill  of  exchange  drawn  by  Edwin  Hazen  on  James  T.  Foster^ 
in  {kyoT  of  Tilden  &  Co.,  or  order,  accepted  by  Foster,  and  in* 
dorsed  by  said  Tilden  &  Co.  and  Thomas  Struthers,  and  also» 
subsequently  in  order,  by  W.  A.  Irvine  and  William  Whitney 
A  Co.  Plaintiffs  are  the  holders  of  the  bill  by  indorsement 
and  delivery  thereof  to  them  in  consideration  of  a  pre-existing 
indebtedness  of  their  indorsers,  Whitney  &  Co.,  on  which  in- 
debtedness plaintiffs  credited  them  with  the  amount  of  the 
bill  on  receipt  thereof.  The  defense  set  up  is  that  the  bill  was 
invalid,  having  been  given  without  consideration  to  Tilden  A 
Co.,  to  enable  them  to  negotiate  it  to  meet  an  existing  indebt^ 
edness  on  their  -paxU  and  that  they  disposed  of  it  to  WUliam 
Whitney  &  Ca  for  a  pre-existing  indebtedness,  the  latter  firm 
transferring  it  to  the  plaintiffs  as  above,  without  knowledge  of 
the  defendant  or  Irvine,  who  were  accommodation  indorsers 
only.  Defendant  also  sets  up  that  the  bill  is  invalid  by  rea- 
son of  an  alteration  therein  without  defendant's  knowledge  or 
consent,  in  adding  to  the  names  of  the  indorsers  upon  the  biU 
the  places  of  their  residences.  Judgment  went  for  plaintiffs, 
whereupon  defendant  sued  out  a  writ  of  error,  assigning  the 
matters  stated  in  the  opinion,  and  also  that  the  court  erred  in 
admitting  in  evidence  the  deposition  of  one  Foster,  a  notary, 
to  prove  his  alleged  demand  of  payment,  protest,  and  notice 
thereof  to  defendant,  because,  as  agent  for  plaintiffs  to  do  this, 
he  would  be  liable  to  them  for  not  doing  so,  and  hence  is  in- 
competent without  a  release.  The  remaining  facts  appear  in 
the  opinion. 

O.  Church  and  James  Silly  for  the  plaintiff  in  error. 

John  H.  Walker^  for  the  defendants  in  error. 

By  Court,  Woodwabd,  J.  The  most  important  question  <xi 
this  record,  though  not  the  first  in  order,  is,  whether  the  plain- 
tiff in  error,  defendant  below,  was  entitled  to  show  that  he  was 
merely  an  accommodation  indorser,  and  that  the  bill  was 
passed  to  Whitney  &  Co.,  and  by  them  to  the  present  holders, 
defendants  in  error  and  plaintiffs  below,  without  any  present 
consideration  being  paid  for  it,  and  in  fraud  of  the  defendant. 
The  covirt  iqected  the  evidence,  on  the  ground  that  it  was 
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abeadj  in  proof  that  Kendall  A  Son  weie  bona  fide  puzchaaefB 
of  the  bill,  and  as  such  were  entitled  to  enforce  it  against  the 
indorser,  without  legarding  the  equities  between  him  and  the 
payee.  If  the  fact  was  as  assumed  by  the  courts  there  can  be 
no  doubt  of  the  correctness  of  the  legal  inference.  The  bill  was 
made  and  indorsed  in  New  York,  and  is  to  be  governed  by  the 
law  of  that  state;  but  in  that  state,  as  well  as  in  Pennsylvania 
and  all  other  commercial  countries,  an  indorser  who  gives 
credit  to  a  note  or  bill  by  his  indorsement,  whether  with  or 
without  consideration,  is  bound  to  make  the  paper  good  in 
the  hands  of  any  subsequent  indorsee  who  receives  it  for  value, 
and  in  the  ordinary  course  of  business. 

But  a  series  of  cases  in  the  New  York  courts,  beginning  with 
CoddingUm  v.  J?ay,  20  Johns.  637  [11  Am.  Dec  842],  S.  C^ 
$ub  nom.  Bay  v.  CoddingUmj  5  Johns.  Ch.  64  [9  Am.  Dec.  268], 
and  followed  by  Rosa  v.  Brothersonj  10  Wend.  86,  Ontario  Bank 
V.  WoHhingtonj  12  Id.  698,  Payne  v.  Cutlery  13  Id.  606,  and 
Stralker  v.  McDonald^  6  Hill,  93,  while  recognizing  the  general 
doctrine  as  above  stated,  has  modified  it  with  the  qualification 
that  where  the  holder  has  received  the  bill  for  an  antecedent 
debt,  either  as  nominal  payment  or  as  security  for  payment^ 
without  giving  up  any  security  for  such  debt,  which  he  pre- 
viously had,  and  without  paying  any  money,  or  giving  any 
new  consideration  at  the  time,  he  is  not  a  holder  of  the 
note  for  a  valuable  consideration.  In  the  last  of  the  above- 
cited  cases,  which  was  nothing  more  than  a  firaudtdent 
pledge  of  two  notes  as  security  for  an  antecedent  debt,  the 
payee  was  permitted  to  recover  them  firom  the  holder  in  an 
action  of  trover.  Chancellor  Walworth  reviewing  aU  the  an* 
thorities  bearing  on  the  main  question,  and  strongly  quae* 
tioning  the  doctrine  of  the  United  States  supreme  court,  as 
announced  in  Swift  v.  Tyeon^  16  Pet.  1.  In  the  case  of  Deteng 
V.  Fyfe,  1  Bosw.  336,  it  was  declared  by  the  superior  court  cl 
the  city  of  New  York  that  all  the  above  cases  were  instances 
of  the  fraudulent  misappropriation  of  a  note,  or  where  there 
was  some  fraud  in  procuring  it,  or  where  there  existed  some 
circumstances  in  the  relation  of  the  parties  which  would  make 
its  collection  operate  as  a  fraud  on  the  maker;  and  it  was 
accordingly  held  by  that  court,  there  being  no  taint  of  fraud 
in  their  case,  that  the  maker  of  a  promissory  note  for  the 
accommodation  of  the  payee  cannot  set  up  a  defense  that  the 
note  was  transferred  to  the  plaintiff  in  satisfEMStion  of  or  as 
collateral  security  for  a  pre-existing  debt    The  circnmstan 
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^t  the  case  showed  that  nothing  was  given  np  in  consideration 
of  the  note  when  it  came  to  the  indorsees'  hands.  This  case 
18  not  authority  as  against  those  first  cited,  but  yet  it  seems  to 
suggest  the  distinction  on  which  these  cases  are  reconcilable 
with  such  cases  as  Seneca  CowUy  Bankx.IfearSy  8  N.  Y.  444; 
Orandin  v.  Le  Roy^  2  Paige,  609;  Lathrop  ▼.  Jfoms,  5  Sandf. 
7;  Clark  v.  MerchanU^  Bank^  2  N.  Y.  880;  and  Ooodman  v. 
Aimomb,  20  How.  843. 

I  have  not  thought  it  worth  while  to  go  into  a  minute  analy** 
ms  of  the  New  York  cases,  to  see  how  sound  the  distinction  is 
which  was  suggested  by  the  superior  court,  because  in  our  case 
the  evidence  on  the  part  of  the  plaintiff  fiilly  justified  the  court 
in  assuming  that  the  plaintiffs  were  bona  fide  holders  in  usual 
oourse,  and  for  a  valuable  consideration.  Darius  Young  swore 
that  Tilden  &  Co.,  of  which  firm  he  was  a  member,  *'  took  the 
draft  after  the  indorsement  by  Struthers  and  Irvine,  and  i>assed 
it  to  William  Whitney  &  Co.,  of  Boston,  within  a  few  days  after 
it  was  made,  on  account  as  business  paper,  we  being  indebted 
to  them,  having  a  running  account  with  them." 

Again  this  witness  says:  '^  The  firm  of  Tilden  &  Co.  was  in- 
debted to  the  firm  of  William  Whitney  &  Co.,  in  account  for 
money  and  goods,  and  I  passed  said  draft  to  William  Whitney 
A  Co.,  in  account  as  part  payment  of  said  indebtedness,  and  in 
the  usual  and  regular  course  of  business  as  business  paper 
They  had  no  knowledge  of  its  being  accommodation  paper." 

To  the  same  effect  is  the  testimony  of  David  H.  Sparhawk, 
a  member  of  the  firm  of  Whitney  &  Co.  This  witness  also 
described  the  transfer  of  the  draft  from  Whitney  &  Co.  to 
Kendall  &  Son,  the  plaintiffs  below.  His  language  was:  ''  The 
draft  came  into  the  hands  of  plaintiffs,  as  I  have  already  stated, 
on  the  first  of  March,  1854,  in  part  payment  of  the  debt  of  my 
firm  to  theirs."  And  Barnes  says:  "  It  was  passed  to  plaintiffs 
in  the  due  and  usual  course  of  business.  The  firm  of  William 
Whitney  &  Co.  was  indebted  to  them  for  money  received  by 
ihem  from  purchases  of  wool  belonging  to  plaintiffs,  and  said 
draft  was  entered  on  plaintiffs'  books  to  the  credit  of  said  Wil- 
liam Whitney  &  Co.  at  par,  as  was  usual  and  customary  in 
the  course  of  business. 

Now,  can  it  be  doubted,  in  view  of  such  prooft,  which  weie 
wholly  uncontradicted,  that  both  Whitney  &  Co.  and  Kendall 
A  Son  were  bona  fide  purchasers  of  the  bill  in  due  course,  and 
for  a  valuable  ccmsideratidn?  They  both  received  it,  to  bo 
tore,  oo  aoooont  of  antecedent  indebtedness,  bat  in  part  pay* 
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ment  of  that  indebtedneBS.  When  they  entered  it  as  a  credit 
on  their  books,  they  gave  up  so  much  of  their  debt  What 
more  could  they  have  done,  if  the  payment  had  been  in  cash? 
What  better  title  to  the  paper  could  a  cash  purchase  haTe 
given  the  plaintiffs? 

According  to  none  of  the  New  York  authorities,  and  cer- 
tainly according  to  none  of  ours,  could  such  a  purchase  of  a 
ibill  be  impeached.  It  had  all  the  requisites  of  an  ordinary 
mercantile  transaction.  Then  the  holders  are  not  subject  to 
any  equities  which  might  arise  between  the  original  parties. 

The  second  and  seventh  errors  have  reference  to  the  addi- 
tion that  was  made  of  the  residences  of  the  drawer  and  in- 
'dorsers.  Sparhawk  says  he  added  the  words  "  Warren,  Warren 
"Co.,  Pa.,"  after  the  name  of  Struthers.  They  were  not  on 
ihe  bill  when  it  came  into  the  hands  of  Whitney  &  Co. 

Was  it  a  material  alteration  of  the  instrument?  Was  it  an 
alteration  of  the  instrument  at  all?  Unquestionably,  every 
alteration  in  a  negotiable  instrument,  whereby  the  identity  of 
the  paper  is  in  any  way  affected,  is  material,  and  avoids  it, 
sven  in  the  hands  of  a  subsequent  indorsee  for  value,  except 
.as  to  him  who  made  the  alteration:  Stephens  v.  GroAam,  7 
£erg.  &  R.  505  [10  Am.  Dec.  485].  But  we  hold  that  the  not- 
ing of  the  residence  of  drawers  and  indorsers  after  their  names 
does  not  affect  the  identity  of  a  bill  of  exchange,  nor  avoid  it 
as  to  any  of  the  parties  to  it.  It  is  in  the  nature  of  a  memo- 
randum for  the  notary,  that  he  may  know  how  to  address 
notices  of  protest.  It  does  not  vary  the  tenor  of  the  bill,  nor 
add  to  the  responsibility  of  indorsers.  As  well  might  the  cus- 
tomary file-mark,  indicating  when  the  paper  falls  due,  be 
called  a  material  alteration.  When  Struthers  put  his  name  on 
the  back  of  this  paper,  he  authorized  notice  of  non-payment 
to  be  sent  to  him  at  Warren,  Pennsylvania,  for  that  was  his 
proper  residence.  Whether  his  admitted  residence  was  con- 
veyed to  the  notary  by  word  of  mouth,  by  a  separate  memoran- 
dum, or  by  the  mark  subjoined  to  his  name,  the  bill  remained 
the  same  as  it  was  at  first  made  by  his  indorsement. 

In  respect  to  the  first  error  assigned,  it  is  sufident  to  say 
that  if  Foster,  the  notary,  be  regarded  as  the  agent  of  Hm 
plaintiffs,  the  general  rule  is,  that  an  agent  is  competent  as  a 
witness  for  his  principal,  except  in  cases  where  the  principal 
is  sued  on  account  of  the  negligence  of  the  agent:  McDowell  ▼. 
SimpaoUy  3  Watts,  136  [27  Am.  Dec.  338];  Murphr^s  Appeal,  7 
Watts  &  S.  166;  Gilpin  v.  HaweU,  6  Pa.  St.  61  [46  Am.  Deo. 


186L]  Pabtb  a  Co.'8  Appeal.  615 

720].  Here  no  negligence  of  the  notary  is  alleged,  nor  could 
it  be,  for  it  was  decided  in  Pierce  ▼.  StrutherSy  27  Id.  249,  and 
StnUhen  ▼.  Blake^  80  Id.  142,  that  his  duties  were  well  per- 
fermed.  The  point  involved  in  this  exception  was  substan- 
tially ruled  in  MeOarr  v.  Lloydy  8  Id.  474. 

The  other  assignments  of  error  are  sufficiently  answered  by 
the  rulings  in  the  two  cases  above  named:  Pierce  v.  Struthere, 
mtipray  and  Struthere  v.  Blahey  eupra. 

The  judgment  is  affirmed. 

LUBDJTT  OF  AOOOUfMOnAXIOH  IhIMBSIB  OV  KsOOIIASUI  laSTHUMSglT;  Sm 

soteto/teta^T.  J>N«»8Am.D6o.67l6taeq.;  Bigdowr.  CMton,  74  Id.  6S3^ 
•ad  note. 

PBB-KXlSTOrO    DiBT    AS    COHSmiRATION    VOB    NOTl    OB    FOB  TbAHSRB 

TBXBIOF:  See  Emamd  t.  WMiet  09  Am.  Deo.  885,  and  note;  Diwn  ▼.  Dixon, 
76  Id.  128,  and  note. 

Onb  to  bb  Holdbb  job  VALm,  of  Kbootiablb  Instbumbbt,  most  give 
eome  mm  oredit  on  the  &ith  thereof:  LaMm  ▼.  WUmardmg,  65  Pa.  St.  73^ 
citing  the  principal  case. 

What  Alixbatioh  of  Kbootiablb  iHSTBUiaaT  wnx  Amor  itb  Va- 
UDITT:  See  MiOer  v.  Heed,  67  Am.  Deo.  459,  and  note;  Trigg  r.  Taphr,  72 
Id.  263;  SturgeMV.  WiBiama,  75 Id.  473.  In  JCmmAv.  JTemitt/y,  63  Pa.  St  187, 
the  oonrt,  citing  the  principal  oaae,  hold  that  the  test  aa  to  the  materiality  of 
an  alteration  in  a  n^otiahle  inatrament  ia  whether  the  identity  of  the  note 
la  alEMited  therehy,  or  nolb 
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finnuFF  LBYTnro  ufoh  PsBaoBAL  Pbofbbtt  of  a  judgment  debtor  mnat^ 
within  a  reaaonable  time,  take  each  poeaeaaion  thereof  aa  will  appriae 
erery  one  that  it  haa  been  taken  in  ezecntion.  Snch  property  bo  taken 
nmat  be  add  pnblidy  after  pablio  notice  given. 

If  Juxm>mbmt  Cbbditob  Bntbbs  mro  ABBAiroBiaDiT  with  ma  Dbbtob  to 
permit  the  latter  and  a  aheriifa  keeper  to  remain  in  poeaeaaion  and  aell 
the  goods  at  private  aale  during  the  time  the  property  ia  being  advertiaed 
for  aale  by  the  officer,  hia  ezecntion  wiU  be  poetponed  and  a  junior  writ 
win  be  firat  aatiafied  oat  of  the  gooda. 

The  buds  are  stated  sufficiently  in  the  opinion. 

Taylor  and  Morris^  for  the  appellants. 
L.  L.  McOvffinj  for  the  appellees. 

By  Court,  Thompson,  J.  This  is  an  appeal  from  a  decree 
distributing  the  proceeds  of  a  sheriff's  sale  of  personal  prop- 
erty. The  appellants'  execution  was  first  issued;  but  it  was 
elaimed  that  it  was  poetponed  to  a  subsequent  ezecutioti,  be* 


816  Pabys  &  Co.'8  Appeal.  [Penn. 

cause,  as  the  auditor  found,  the  goods  weie  never  removed 
or  the  store  closed;  but  at  the  instance  of  the  plaintiff's  attor- 
ney, the  store  was  put  in  charge  of  one  Bostwick,  who  had 
been  there,  as  the  auditor  says,  *'  as  a  loafer  and  clerk''  for  the 
past  two  years,  with  a  privilege  to  sell  as  usual  and  account 
to  the  sheriff  for  the  money  received.  It  appears,  also,  by  thb 
auditor's  report,  that  he  accordingly  took  possession,  and  thai 
he  and  the  defendants  in  the  execution  sold  goods  up  to  and 
on  the  day  of  the  sheriff's  sale,  that  there  was  no  perceptible 
difference  in  the  manner  of  conducting  the  business  of  the 
store  before  and  after  the  levy,  and  that  no  accomit  of  the 
goods  sold  was  kept,  but  only  tixe  amount  of  money  alleged  to 
have  been  taken  on  sales,  reported  to  the  sheriff. 

The  question  of  postponement  arises  out  of  these  facts  alone^ 
for  there  was  no  proof  or  allegation  that  the  levy  was  merely 
for  security,  nor  was  there  any  unnecessary  delay  in  executing 
the  writ,  as  the  facts  show,  and  no  order  to  delay  it.  The 
sale  took  place  in  eight  days  after  the  levy. 

The  court  below  held  the  appellants'  execution  postponed 
in  favor  of  the  appellees,  which  came  to  the  sheriff's  hands 
the  day  before  the  sale.  I  was  inclined  to  doubt  the  pro- 
priety of  this  on  the  argument,  but  an  examination  of  reoait 
authorities  has  dispelled  these  doubts.  Bingham  v.  Young,  10 
Pa.  St.  395,  was  ruled  mainly  on  fsicts  like  those  found  in  this 
case,  and  there  the  execution  of  the  party  permitting  such  an 
arrangement  was  postponed.  So  in  Keyser^a  Appealj  13  Id. 
409  [53  Am.  Dec.  487],  the  same  doctrine  was  held;  and  again 
in  Truitt  v.  Ludtoig^  25  Id.  145.  There  were  other  elements 
sufficient  in  the  last-named  case,  in  my  opinion,  to  have 
worked  a  postponement  of  the  execution,  but  leaving  the  goods 
with  the  defendant  in  the  execution,  and  allowing  him  to  sell 
as  before  the  levy,  was  regarded  as  material.  Goods  levied  on 
should,  in  a  reasonable  time  thereafter,  be  taken  possession  of 
by  the  officer  of  the  law,  in  such  a  manner  as  to  apprise  every- 
body that  they  have  been  taken  in  execution:  Wood  v.  Vanart' 
dale,  8  Rawle,  401.  So  also  does  the  law  require  the  sale  of 
property  so  taken  to  be  made  publicly  after  public  notice 
given:  Act  of  sixteenth  of  June,  1836,  sec.  42.  Possession  and 
control  remaining  after  levy  as  before,  and  private  sales,  are 
both  in  contravention  of  the  law,  and  when  they  result  from 
arrangements  made  by  the  execution  creditor,  he  will  be  post- 
poned to  a  junior  execution.  Such  arrangements  are  so  evi- 
dently for  the  benefit  of  the  debtor,  rather  than  a  means  ol 
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edleoting  the  debt  acoording  to  law  and  the  exigence  of  the 
writ,  and  they  present  such  strong  temptation  to  do  wrong,  not 
only  in  making  sales,  but  to  carry  off  and  conceal  the  prop- 
erty, that  the  law  forbids  them  altogether,  not  alone  for  firand, 
in  fact,  bnt  as  being  a  firand  in  law.  We  think  the  facta 
toand  by  the  auditor  bring  this  case  within  the  rule,  and  that 
the  decree  of  the  court  below  must  be  affirmed. 
Decree  affirmed,  at  the  costs  of  the  appellants. 


DnoHmoBr  bt  Eiioutioh  OaMBOoa  to  the  ihariff  holding  the  «ZMiitloii 
uta  to  mU  the  iMopofiy  is  a  stay  d  the  writ  m  to  oihor  like  ertditon^  and 
if  tliej  Ukib  the  proper  prooeodingi  in  tima  tlioy  will  bo  preferred  to  eaoli 
esieoQtioii  creditor;  Imt  it  ie  too  Ute  to  more  after  the  offioer  hae  loet  control 
d  the  property:  WarV§  Appeat,  92  Fa.  St  261,  citing  the  principal  ceee. 

Law  iKiw  HOT  Favoe  Ixrraa  ExiuuTma  merely  to  eecnre  a  lien, 
end  win  poa^pono  the  payment  d  eiioh  en  execution  in  faror  of  Junior  ezecn* 
fcionai  KmU,  Saide,  Jb Ca,*§  Appeal^  fn  ^t^  Bt,  167;  Siem'9  Appeal^  ail£L  449, 
both  ^^^»£  tiie  prinoraal  ceee. 


FoESTTH  V.  Wells. 

r^l  PlXMirLTAXIA  SlASS,  210.] 

fMrr^B  IS  PsoFm  Rnfsmr  vob  Tbupass  committed  by  mining  coal  and 
ceirying  it  away  from  another's  land  by  mistake. 

MiASiJU  OF  Damagv  Ktt  MzioNo  Coal  on  Amovhir's  Land  by  misteke^ 
end  ceirying  it  away,  ie  the  feir  yalne  of  the  coel  in  ite  place  before  being 
mined,  end  sach  injury  to  the  land  ae  the  mining  may  have  caoaed. 

In  error.  Action  of  trover  for  coal  mined  and  carried  away 
from  the  land  of  defendant  in  error  by  mistake  by  the  plaintiff 
in  error.    The  other  facts  are  sufficiently  stated  in  the  opinion. 

D.  Kainty  for  the  plaintiff  in  error. 

By  Coorty  Lowbib,  C.  J.  We  aro  to  assume  that  it  was  by 
mistake  that  the  defendant  below  went  beyond  his  line  in 
mining  his  coal,  and  mined  and  carried  away  some  of  the 
plaintiff's  coal,  and  it  is  fiilly  settled  that  for  tliis  trover  lies: 
Maiher  v.  TnwUy  Churehj  8  Serg.  &  R.  515  [8  Am.  Dec.  663]; 
WriglU  v.  Gvier,  9  Watts,  172  [86  Am.  Dec.  108];  Sandenon 
Y.  HavenUehj  8  Pa.  St.  294;  VaObinder  v.  Wagevj  6  Id.  848; 
BackenaUm  v.  Stahlefj  88  Id.  251  [75  Am.  Dec.  592]. 

What|  then,  is  the  measuro  of  damages  ?  The  plaintiff  insisti 
that  beeause  the  action  is  allowed  for  the  coal  as  personal 
property,  that  is,  after  it  had  been  mined  or  severed  from  the 
isalty,  thereive,  by  neoessaiy  logical  sequence,  she  ia  entitled 


/ 
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to  the  value  of  the  coal  as  it  lay  in  the  pit  after  it  had  been 
mined;  and  so  it  was  decided  below.  It  is  apparent  that  this 
view  would  transfer  to  the  plaintiff  all  the  defendant's  labor  in 
mining  the  coal,  and  thus  give  her  more  than  compensatioQ 
for  the  injury  done. 

Yet  we  admit  the  accuracy  of  this  conclusion,  if  we  may 
properly  base  our  reasoning  on  the  form  rather  than  on  the 
principle  or  purpose  of  the  remedy.  But  this  we  may  not  do; 
and  especially  we  may  not  sacrifice  the  principle  to  the  very 
form  by  which  we  are  endeavoring  to  enforce  it.  Principles 
can  never  be  realized  without  forms,  and  they  are  often  inevi- 

bly  embarrassed  by  unfitting  ones;  but  still  the  fsLOt  that  the 
brm  is  for  the  sake  of  the  principle,  and  not  the  principle  fiyr 
^he  form,  requires  that  the  form  shall  serve,  not  rule,  the  prin- 
nple,  and  must  be  adapted  to  its  office. 

Just  compensation  in  a  special  class  of  cases  is  the  principle 
^f  the  action  of  trover,  and  a  little  study  will  show  us  that  it 
8  no  unyielding  form,  but  adapts  itself  to  a  great  variety  of 
jcircumstances.  In  its  original  purpose,  and  in  strict  form, 
it  is  an  action  for  the  value  of  personal  property  lost  by  one 
.'and  found  by  another  and  converted  to  his  own  use.  But  it 
lis  not  thus  restricted  in  practice;  for  it  is  continually  applied 
|to  every  form  of  wrongful  cenversion,  and  of  wrongful  taking 
and  ccmversion,  and  it  affords  compensation,  not  only  for  the 
f^alue  of  the  goods,  but  also  for  outrage  and  malice  in  the  tak- 
ing and  detention  of  them:  Dennis  v.  Barber^  6  Serg.  &  R.  426; 
perry  v.  Vautries,  12  Id.  93;  Taylor  v.  Morgan^  3  Watts,  833. 
Thus,  form  yields  to  purpose  for  the  sake  of  completeness  <rf 
remedy.  Even  the  action  of  replevin  adapts  itself  thus:  Mc* 
Donald  v.  Scaife,  18  Pa.  St.  381  [51  Am.  Dec.  656].  And  so 
does  trespass:  Morrison  v.  Robinson^  31  Id.  456. 

In  very  strict  form,  trespass  is  the  proper  remedy  for  a 
wrongful  taking  of  personal  property,  and  for  cutting  timber, 
or  quarrying  stone,  or  digging  coal  on  another  man's  land  and 
carrying  it  away;  and  yet  the  trespass  may  be  waived  and 
trover  maintained,  without  giving  up  any  claim  for  any  outrage 
or  violence  in  the  act  of  taking:  Moore  v.  Shenkj  3  Pa.  St  13 
[45  Am.  Dec.  618].  It  is  quite  apparent,  therefore,  that  this 
form  of  action  is  not  so  uniform  and  rigid  in  its  administra* 
tion  as  to  force  upon  us  any  given  or  arbitrary  measure  of 
compensation.  It  is  simply  a  form  of  reaching  a  just  compen* 
sation,  according  to  circumstances,  for  goods  wrongfully  ap- 
propriated.   When  there  is  no  fraud,  or  violence,  or  malios^ 
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the  jost  valne  of  the  property  is  enough:  McNair  y.  Compton^ 
35  Id.  28. 

When  the  taking  and  conversion  are  one  act,  or  one  con« 
tinned  series  of  acts,  trespass  is  the  more  obvious  and  proper 
remedy;  but  the  law  allows  the  waiver  of  the  taking,  so  that 
the  party  may  sue  in  trover;  and  this  is  often  convenient. 
Sometimes  it  is  even  necessary,  because  the  plaintiff,  with  full 
proof  of  the  conversion,  may  fail  to  prove  the  taking  by  the 
defendant.  But  when  the  law  does  allow  this  departure  from 
the  strict  form,  it  is  not  in  order  to  enable  the  plaintiff,  by  his 
own  choice  of  actions,  to  increase  his  recovery  beyond  just 
compensation;  but  only  to  give  him  a  more  convenient  form 
for  recovering  that  much. 

Our  case  raises  a  question  of  taking  by  mere  mistake,  be- 
cause of  the  uncertainty  of  boundaries;  and  we  must  confine 
ourselves  to  this.  The  many  conflicting  opinions  on  the 
measure  of  damages  in  cases  of  willful  wrong,  and  especially 
the  very  learned  and  thoughtful  opinions  in  the  case  of  SiU- 
bury  V.  MeCwm,  4  Denio,  882,  8.  C,  3  N.  Y.  879  [53  Am.  Deo. 
807],  warn  us  to  be  careful  how  we  express  ourselves  on  that 
subject. 

We  do  find  cases  of  trespass  where  judges  have  adopted  a 
mode  of  calculating  damages  for  taking  coal  that  is  substan- 
tially equivalent  to  the  rule  laid  down  by  the  common  pleas  in 
this  case,  even  where  no  willful  wrong  was  done,  unless  the  tak- 
ing of  the  coal  out  by  the  plaintiff's  entry  was  regarded  as  such. 
But  even  then  we  cannot  avoid  feeling  that  there  is  a  taint  of 
arbitrariness  in  such  a  mode  of  calculation,  because  it  does 
not  truly  mete  out  just  compensation:  Martin  v.  Porter ^  5  Mee. 
A  W.  851;  RcMgh  v.  AtHmm,  9  Id.  672;  Qaeen  v.  NonxAchy  3 
Q.  B.  288;  and  see  28  Eng.  L.  &  Eq.  175.  We  prefer  the  rule  in 
Wood  V.  Morewoodf  8  Q.  B.  440,  note,  where  Parke,  B.,  decided, 
in  a  case  of  trover  for  taking  coals,  that  if  the  defendant  acted 
fairly  and  honestly,  in  the  full  belief  of  his  right,  then  the 
measure  of  damages  is  the  fair  value  of  the  coals,  as  if  the  coal- 
field had  been  purchased  from  the  plaintiffs.  See  also  Bain- 
bridge  on  Mines  and  Minerals,  510;  Oreenfidd  B^k  v.  Leaviily 
17  Pick.  1  [28  Am.  Dec.  268]. 

Where  the  defendant's  conduct,  measured  by  the  standard  of 
ordinary  morality  and  care,  which  is  the  standard  of  the  law,  is 
not  chargeable  with  firaud,  violence,  or  willful  negligence  or 
wrong,  the  value  of  the  property  taken  and  converted  is  the 
measure  of  just  compensation.    If  raw  material  has,  after  ap« 
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propriatioD,  and  witboat  such  wrong,  been  cbanged  by  mann- 
factnie  into  a  new  species  of  property,  as  grain  into  whisky, 
grapes  into  wine,  fors  into  hats,  hides  into  leather,  or  trees  into 
lumber,  the  law  either  refuses  the  action  of  trover  for  the  new 
article,  or  limits  the  recovery  to  the  value  of  the  original  article: 
SiUbury  v.  MeCoan^.6  Hill,  425,  and  note;  Hyde  v.  Cooh$onf  21 
Barb.  92;  Swift  v.  Bamumy  23  Conn.  623;  Moody  v.  WhUneyy 
88  Me.  174  [61  Am.  Dec.  239]. 

Where  theie  is  no  wrongful  purpose  or  wrongful  negligence 
in  the  defendant,  compensation  for  the  real  injury  done  is  the 
purpose  of  all  remedies;  and  so  long  as  we  bear  this  in  mind, 
we  shall  have  but  little  difficulty  in  managing  the  forms  of 
actions  so  as  to  secure  a  fair  lesult.  If  the  defendant,  in  this 
case,  was  guilty  of  no  intentional  wrong,  he  ought  not  to  have 
been  charged  with  the  value  of  the  coal  after  he  had  been  at 
the  expense  of  mining  it;  but  only  with  its  value  in  place,  and 
with  such  other  damage  to  the  land  as  his  mining  may  have 
caused.  Such  would  manifestly  be  the  measure  in  trespass 
for  mesne  profits:  Morrison  v.  Bobinsony  31  Pa.  St.  456. 

Judgment  reversed,  and  a  new  trial  awarded. 

Bead,  J.,  dissented. 

ThB  FBINGirAL  CASB  18  CmBD^  AFFBOVSD^  ASJl  DDmrOUlJUUED  in  JjfOm  V. 

Oormk^f  63  Pk.  St.  265,  to  the  points  that  trover  wiU  lie^  tad  tlie  measure  of 

In  Case  of  Tbavd,  ViOLEErcn^  ob  OmroAam,  demeges  in  trover  wiO  be 
eUowed  in  exoem  of  the  value  of  the  property  taken,  and  intereet:  BiU  v. 
Cat^fidd,  66  Pa.  St.  469,  dting  the  principal  case. 

Mjsasxtrx  of  Dauaoks,  where  a  person  innocently  and  nnintentioDally 
commits  a  trespass  in  digging  past  the  line  of  his  own  land,  is  the  damage  to 
the  land,  and  tiie  value  of  the  property  taken  as  it  stood  in  place:  Cbtomm's 
Appeal,  62  Pa.  St.  278,  citing  the  principal  case.  The  same  principle  is  ds- 
cided  in  ffartUe  ▼.  Fotm^,  66  Id.  176;  Bge  v.  JQOe,  84  Id.  339,  340;  OmUt  v. 
Waring,  92  Id.  109,  citing  the  principal  case.  Note  to  BacbemdouT.  StaUer'i 
Adm'r$,  76  Am.  Deo.  698^  where  the  principal  case  is  oited.  See  also  JETirfcft- 
<MM  T.  JT.  S  Jf .  Bankf  aiUe,  p.  606,  and  note. 


Dban  v.  NsaLBT. 

[41  p—WBTLYAinA.  BiMra,  aa] 
IsiLusaos  OmousnD  bt  Lawful  BaLnnoan,  tooh  as  l<^|itiinatii  laaily 
and  aoeial  relations^  is  not  soch  an  inflnimoe  upon  a  tsataUn  as  wiO  in- 
validate  his  testamentary  dispoaitian  d  his  propsriy,  unless  it  is  emied 
over  the  rery  act  of  devising  so  as  to  prevent  the  will  from  being  troly 
the  aet  el  the  testator.    If  this  influence  arises  ttom  vnlawfdl 


1861.]  DsAN  V.  Nbolbt.  621 

•ad  thoald  be  conreitedy  H  would  be  aa  nnlawfol  influence;  if  a  will  It 
mede  under  soeh  inflnimce^  it  ie  proper  to  sabmit  the  q[a6etbn  to  the 
Jury  to  determine  whether  or  not  it  hid  nndnly  afliMted  the  mind  of  the 
teetaUn  while  making  hii  wilL 

In  error.  This  is  an  issue  deviaavii  vd  wmj  directed  in  the 
matter  of  the  testamentaiy  writing  of  William  Johnson,  de- 
ceased. Daniel  Negley  and  S.  Cnthbert  were  plaintiffs,  and 
Alexander  Dean  and  Elizabeth  E.  Dean,  his  wife,  were  defend- 
ants. Thomas  M.  Marshall  was  appointed  guardian  ad  Ktem 
for  the  minor  darghters  of  John  and  Joanna  Bolton,  and  de- 
fendants were  directed  to  notify  him  to  defend.  The  objec- 
tions to  the  probate  of  the  will  were  that  at  the  time  of  the 
alleged  execution  thereof,  the  testator,  William  Johnson,  was 
of  non-sane  mind  and  memory,  and  incapable  of  executing  a 
valid  will;  that  the  will  was  procured  by  fraud,  coercion,  and 
undue  influence  exercised  by  Mrs.  Bolton  over  testator's  mind; 
that  he  labored  under  monomania,  weakness,  and  delusion  in 
regard  to  his  heir  at  law.  On  the  trial,  plaintiffs  proved  the 
execution  of  the  will  and  the  sanity  of  the  testator  at  the  time 
of  its  execution.  Defendants  proved  that  the  testator  had 
suffered  for  ten  years  with  cancer  of  the  eye  and  nose,  and 
that  it  had  affected  his  mind;  that  in  1830  he  intermarried 
with  Jerusha  Butier,  and  that  they  had  one  daughter,  now  Mrs. 
Elizabeth  B.  Dean,  the  defendant;  that  at  the  time  of  his  mar- 
riage he  was  worthless  in  property,  and  what  property  he  after- 
wards owned  he  acquired  as  heir  at  law  of  his  wife;  that  in 
1848  his  relations  with  Mrs.  Bolton  were  such  and  became  so 
notorious  that  his  wife  and  daughter  left  their  home  and  never 
,  afterwards  returned;  that  the  daughter  afterwards  intermar- 
ried with  her  co-defendant;  that  improper  and  illicit  relations 
continued  to  exist  between  testator  and  Mrs.  Bolton  from  1838 
until  the  death  of  Mrs.  Johnson,  and  afterwards;  and  that  up 
to  the  time  of  his  death  she  exercised  a  controlling  and  des- 
potic influence  over  him;  that  his  mind  had  become  impaired 
by  the  use  of  opiates  and  narcotics.  This  offer  was  refused 
by  the  court  Judgment  was  £Dr  plaintiffs.  Defendants  sued 
out  this  writ|  and  assigned  as  error  the  ruling  out  of  the  above* 
offered  testimony. 

O.  Shaler^  and  Bruce  and  Negly^  for  the  plaintifib  in  erroi; 

ManhaU  and  Brownj  for  the  defendants  in  error. 

Bt  Courty  LowBiSy  C.  J.    The  will  of  a  man  who  has  testft- 
OMotary  capacity  cannot  be  avoidad  merely  because  it  is  un- 


622  DsAN  V.  Nbglet.  [Pena 

acooontably  oontraiy  to  the  oommon  Bense  of  the  coontrj. 
His  will,  if  not  contrary  to  law,  stands  for  the  law  of  descent 
of  his  property,  whether  his  reasons  for  it  be  good  or  bad,  if 
indeed  they  be  his  own,  oninduced  by  unlawful  influence  from 
others.  Lawful  influence,  such  as  that  arising  from  legitimate 
family  and  social  relations,  must  be  allowed  to  produce  its 
natural  results,  even  in  influencing  last  wills.  However  great 
the  influence  thus  generated  may  be,  it  has  no  taint  of  unlaw- 
fulness in  it;  and  there  can  be  no  presumption  of  its  actual 
unlawful  exercise  merely  from  the  fi&cts  that  it  is  known  to 
have  existed,  and  that  it  has  manifestly  operated  on  the  testa- 
tor's mind  as  a  reason  for  his  testamentary  dispositions.  Such 
influences  are  naturally  very  unequal,  and  naturally  produc- 
tive of  inequalities  in  testamentary  dispositions;  and  as  they 
are  also  lawful  in  general,  and  the  law  cannot  criticise  and 
measure  them  so  as  to  attribute  to  them  their  proper  eflfect,  no 
will  can  be  condemned  because  the  existence  of  such  an  in- 
fluence is  proved,  and  because  the  will  contains  in  itself  proof 
of  its  effect.  It  is  only  when  such  influence  is  unduly  exerted 
over  the  very  act  of  devising,  so  as  to  prevent  the  will  from 
being  truly  the  act  of  the  testator,  that  the  law  condemns  it 
as  a  vicious  element  of  the  testamentary  act;  so  the  law  always 
speaks  of  the  natural  influence  arising  out  of  legitimate  rela- 
tions. But  we  should  do  violence  to  the  morality  of  the  law, 
and  therefore  to  the  law  itself,  if  we  should  apply  this  rule  to 
unlawful  as  well  as  to  lawful  relations;  for  we  should  thereby 
make  them  both  equal  in  this  regard  at  least,  which  is  con- 
trary to  their  very  nature.  If  the  law  always  suspects  and 
inexorably  condemns  undue  influence,  and  presumes  it  from* 
the  nature  of  the  transaction,  in  the  legitimate  relations  of 
attorney,  guardian,  and  trustee,  where  such  persons  seem  to 
go  beyond  their  legitimate  functions,  and  work  for  their  own 
advantage,  how  much  more  ought  it  to  deal  sternly  with  un- 
lawful relations,  where  they  are,  in  their  nature,  relations  of 
influence  over  the  kind  of  act  that  is  under  investigation.  In 
their  legitimate  operation,  those  positions  of  influence  are  re- 
spected; but  where  apparently  used  to  obtain  selfish  advan- 
tages, they  are  regarded  with  deep  suspicion;  and  it  would  be 
strange  if  unlawful  relations  should  be  more  favorably  re- 
garded. 

And  the  voice  of  the  law  on  this  general  subject  is  distinct 
and  emphatic,  transmitted  through  many  generations,  and 
embodied  in  many  Latin  maxims,  of  whidi  the  following  art 
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tome:  Nemo  eammodwn  eapU  de  injuria  sua.  Nemo  ez  proprio 
dolo  coneequitur  actionem.  Frustra  legie  auxHium  petit^  qui  in 
legem  eommittit.  Pacta  qum  contra  bonos  mores  sunt  nuOam 
vim  habent.  Ex  dolo  tnolo,  ex  malificioy  ex  turpi  eausa^  ex  pacto 
mtieitOy  non  oriiwr  actio.  Ex  injuria  non  oritur  jus.  Pacta 
(lur  turpem  eaueam  eontinentj  non  ewit  cbeervanda.  In  odium 
epoUatoriSj  OTMiia  prsesumiuntur.  All  which  may  be  smmned 
up  in  one  sentence:  No  one  shall  derive  any  profit  through  the 
law  by  the  influence  of  an  unlawful  act  or  relation. 

The  ordinary  influence  of  a  lawful  relation  must  be  lawftili 
eyen  where  it  affects  testamentary  dispositions;  for  this  is  its 
natural  tendency.  The  natural  and  ordinary  influence  of  an 
unlawful  relation  must  be  unlawful,  in  so  far  as  it  affects  tes- 
tamentary dispositions  fiEiyorably  to  the  unlawful  relation,  and 
unfavorably  to  the  lawful  heirs.  Ordinary  influence  may  be 
inferred  in  both  cases,  where  the  nature  of  the  will  seems  to 
imply  it;  but  in  the  former  it  is  right,  because  the  relation  is 
lawful;  and  in  the  latter  it  may  be  condemned,  together  with 
its  effects,  because  the  relation  is  unlawful. 

It  is  not  inconsistent  with  this,  that  it  has  been  decided  that 
the  devise  of  a  wife  to  her  second  husband  was  not  affected  by 
the  fact  that  she  knew  she  had  a  husband  living  at  the  time 
of  her  second  marriage,  even  though  the  second  husband  heard 
of  it  before  her  death;  for  this  shows  no  conscious  transgres- 
sion of  law  by  him  in  his  marriage  with  her,  and  her  heirs 
could  not  set  up  her  fraud  on  him  as  a  reason  for  avoiding  her 
wiU:  McMahon  v.  Ryan^  20  Pa.  St  329. 

There  can  be  no  doubt  that  a  long-continued  relation  of 
adulterous  intercourse  is  a  relation  of  great  mutual  influence 
of  each  over  the  mind  and  person  and  property  of  the  other. 
History  abounds  with  proofs  of  it,  and  it  requires  no  very  long 
life,  or  very  close  observation  of  persons  around  us,  in  order  to 
reveal  the  fact.  Our  divorce  law  of  1815  shows  its  abhorence 
of  the  crime,  and  its  influence,  by  forbidding  any  one  divorced 
for  adultery  from  marrying  his  or  her  partieeps  criminie  while 
the  injured  consort  is  living,  and  by  disabling  a  woman  thus 
divorced  from  devising  or  conveying  her  property,  if  she  co- 
habit with  her  paramour.  And  the  common  law,  though  it 
allowed  children  bom  before  marriage  to  be  legitimated  by  a 
subsequent  marriage,  refused  this  privilege  to  children  bom  of 
adulterous  intercourse,  and  did  not  allow  even  a  devise  in 
their  fiivor  from  the  guilty  parent. 

I^  then,  there  was  such  a  relation  between  the  testator  and 
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Ifn.  BoItoDi  at  the  time  of  the  making  of  the  will,  as  was 
offered  to  be  proved,  we  think  that  that  fact,  taken  in  conneo- 
tion  with  the  devise  to  Mrs.  Bolton's  daughters,  is  evidence  of 
an  undue  influence  exerted  by  her  over  the  testator,  and  affect- 
ing  the  dispositions  of  his  will,  and  that  it  may  JTistify  a  ver- 
dict against  the  validity  of  the  will.  I  have,  myself,  thought 
that  it  raised  a  presumption  of  law  of  undue  influence,  but  we 
do  not  BO  decide,  but  leave  it  as  a  question  of  fact  merely.  We 
are  therefore  of  the  opinion  that  the  evidence  offered  ought  to 
have  been  admitted. 
Judgment  reversed,  and  a  new  trial  awarded. 


It  IB  HOT  SufirioimT  to  Psotb  Vvdue  Ihiutevcb  upon  a  testetor  by  tlie 
mother  of  an  iUegitimate  child,  whioh  is  named  in  a  will  aa  tfaa  l^gatee^  if  it 
ia  prored  that  ho  and  she  nnlawfnUy  oohabited  together.  That  factia  only  a 
eircamatanoe  tending  to  prove  aadi  nndne  inflnenee:  WakmBrigk^9  App&tl, 
89  Pa.  St.  226;  Rudp  ▼.  Ulrkh,  S9  Id.  181,  citing  tfaa  principal  oaae.  Una 
oirounatanoe  ahoold  be  paaaed  npon  by  the  jniy:  MdSn  t.  Rfder,  04  Id.  228^ 
fHiiM^  ^m  prinouMl 


BOOKAFBLLOW  V.   BaKEB. 

L41  PSNRSTLTAinA  SVATl,  Sia] 

Bquxtt  will  hot  Gkaht  'Reuet  where  a  merely  fiJae  aeaaitiiw  of  Taba  ia 
made  by  a  Yendor  to  a  Yendee,  where  no  warranty  ia  made  or  intended. 
There  ia  no  confidential  relationa  between  bayer  and  aeller. 

CdHOiALMXRT  OS  BvrPBMBSios  BT  Vehdob  OF  MAHBiaL  Fion^  wiiioit  ha 
ia  boond  to  oommnnioate  to  hia  YendeOi  ia  a  fraud;  bat  a  faOsva  to  ooni- 
mnnicate  facta  wliioh  are  aooeaaible  to  both  ia  not. 

The  {acia  are  stated  in  the  opinion. 

8.  NetoUm  Pettia  Silvester y  for  the  appellant 

(7.  Churehj  for  the  appellee. 

By  Court,  Woodward,  J.  Baker,  a  cabinet-maker,  haying 
invented  and  obtained  a  patent  for  an  ^'improved  bedstead 
fastening,"  sold  to  Rockafellpw,  the  plaintiff,  an  assignment  of 
the  patent  for  the  states  of  New  York  and  Michigan,  in  con- 
sideration whereof  Rockafellow  conveyed  by  deed  to  said  Baker 
in  fee  two  lots  in  the  borough  of  Cochranton,  Crawford  county. 
After  making  xmsuccessful  efforts  to  dispose  of  his  patent 
within  the  territory  of  the  two  states  named,  Rockafellow 
tendered  a  reconveyance  of  it  to  Baker,  and  demanded  back 
his  lots.  Baker  refiised  to  accept  return  of  the  patent  right  or 
to  reconvey  the  lots,  and  thereupon  Rockafellow  filed  this  bill 
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in  eqtdtj,  praying  that  his  deed  to  Baker  may  be  canceled 
and  the  lots  restored  to  him. 

The  gronnds  on  which  the  bill  is  founded  are  the  fraudulent 
representations  of  Baker,  but  the  testimony  failed  to  show  that 
fae  made  any  fidse  representations  to  Rockafellow  which  in- 
duced the  purchase.  He  declared  to  the  hands  in  his  shop 
and  to  others  that  he  belieyed  the  bedstead  fastening  '*a  good 
thing/'  "a  first-rate  thing,  as  he  belieyed,"  and  a  '^valuable 
improvement,''  but  there  was  no  evidence  that  he  ever  expressed 
such  opinions  to  Rockafellow.  It  is  insisted,  however,  that 
the  plaintiff  was  deceived  by  the  false  representations  contained 
in  the  specification  and  patent.  In  the  first  of  these  documents. 
Baker  claimed  to  have  invented  a  new  and  'improved  bed- 
stead fastening,"  and  in  the  patent  it  is  recited  that  he  had 
invented  '^a  new  and  useful  improved  bedstead  'fastening." 
The  plaintiff  alleged  that  it  was  neither  a  new  nor  useful  im- 
provement, and  it  was  shown  that  Baker  did  not  use  it  himself 
in  building  bedsteads,  and  that  it  was  not  a  useful  improve- 
ment. 

No  doubt  the  thing  was  worthless.  No  doubt  the  plaintiff 
parted  with  his  property  most  foolishly.  If  the  suit  were  upon 
an  executory  contract,  we  would  not  enforce  it.  The  total 
fSEulure  of  consideration  would  be  a  sufficient  reason.  And 
such  ruling  would  be  according  to  the  doctrine  of  BeUas  v. 
Haysy  6  Serg.  A  R.  427  [9  Am.  Dec.  385],  Oeiger  v.  Cook^  3 
Watts  &  S.  266,  and  numerous  other  cases  cited  in  the  argu- 
ment. But  the  contract  is  not  executory.  It  has  been  fiilly 
executed  by  the  parties.  They  ask  no  aid  of  equity  to  enforce 
it.  Our  interposition  is  invoked,  not  to  carry  out  and  accom- 
plish what  the  parties  have  begun,  but  to  undo  what  the 
parties  have  accomplished. 

How  narrow  the  grounds  are  upon  which  a  court  of  equity 
will  interpose  for  such  a  purpose,  and  how  cautious  and  reluc- 
tant its  steps  will  be  in  that  direction,  were  fiiUy  shown  in 
Oraham  v.  Paneoasty  30  Pa.  St.  97,  and  Nace  v.  BoyeVy  Id.  109. 
Nothing  but  fraud  or  palpable  mistake  is  ground  for  rescind- 
ing an  executed  contract.  But  there  is  neither  fraud  nor  mis- 
take in  the  legal  sense  of  these  terms,  when  a  buyer  of  an 
article  which  he  finds  in  market  has  a  full  opportunity  to 
examine  it,  and  when  the  means  of  information  relative  to 
fSftots  and  circumstances  affecting  the  value  of  the  commodity 
are  equally  accessible  to  both  parties.  There  is  no  confidence 
between  buyer  and  seller,  unless  a  warranty  be  demanded  and 

Am.  dm.  You  LXXX-40 
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given.  Th^y  deal  at  ann's-length.  They  tuse  not  each  other** 
eyes,  but  each  his  own.  The  seller  is  allowed  to  express  freely 
his  opinions  of  the  value  of  his  wares;  the  buyer  is  at  equal 
liberty  to  answer  that  it  is  naught  If  there  be  an  intentional 
concealment  or  suppression  by  either  party  of  material  &ciB 
which  he  is  bound  to  communicate  to  the  other,  there  is  fraud; 
but  neither  party  is  bound  to  communicate  that  which  i» 
equally  aooessible  to  both.  The  state  of  the  markets,  th» 
present  and  prospective  value  of  a  particular  commodity,  ai» 
among  the  things  which  are  alike  open  to  both  buyer  and 
seller,  and  neither  is  bound  to  instruct  the  other;  Myen  v. 
Drake  J 10  Watts,  110.  A  mere  £alse  assertion  of  value,  when 
no  warranty  is  intendsjly  is  no  ground  of  relief  to  a  purohaser^ 
because  the  assertion  is  matter  of  oinnion,  which  does  not 
necessarily  imply  knowledge,  and  in  which  men  may  differ. 
Every  person  reposes  at  his  peril  in  the  opinion  of  othen, 
when  he  has  equal  opportunity  to  form  and  exercise  his  own 
judgment.  Simjilex  eommendatio  non  obUgat:  2  Eenfs  Conu 
633. 

Baker's  conmiendations  of  his  invention,  whether  expressed 
to  his  neighbors,  or  implied  from  the  terms  of  his  application 
and  patent,  were  not  such  as  to  entrap  a  reasonably  prudent 
man  into  ib»  purchase  of  a  worthless  article,  nor  wero  they 
employed  with  intent  to  deceive  the  plaintiff.  He  bought 
with  his  eyes  wide  open,  and  upon  his  own  judgment,  and  he 
paid  voluntarily  for  what  he  bought.  It  is  no  part  of  the  du^ 
of  a  court  of  equity  to  relieve  a  purohaser  from  a  fiDolish  bar- 
gain after  it  has  been  fairly  consummated. 

The  decree  is  affirmed. 


Thkks  n  miTHm  Fbaud  nob  Mditaxb  m  th«  legpl  mdm  of  ihom 
tenni,  when  the  lmy«r  of  an  artibla»  which  he  finds  in  tfaa  maiAet^  ham  a  foU 
opportonity  to  examine  it^  and  when  the  meane  of  inlonnatiai  lelatiTe  to 
facte  and  droamBtaneea  affecting  the  yalne  of  the  commodity  are  eq[aally  ao- 
oeesible  to  both  vendor  and  vendee:  CMda^tAfpeai^  80  Pa.  Si.  402;  citing  tbs 
principal  caee. 

Bquttt  wnx  NOT  Imtjkkfskn  where  there  is  no  frmnd  or  mistake^  eta.,  m 
making  a  contract:  Lffneh*»  Afpeal,  97  P^  St.  363»  dting  the  principal  oaoa. 

Ck>2nrRAcr  n  not  Rkndkbxd  Von>  on  aoooont  of  fidae  repwisentationB,  if 
each  party  to  it  had  equal  means  of  ascertaining  the  ^Mt:  Bett  t.  Bpermm,  77 
Am.  Dec  142,  note  144. 
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Hats  v.  Kennedy. 

[41  PnmfTLTAinA  Btm^  tn.} 

TMMMBm  **AmctwGoi>,''  ^'Imxtitabiji AoannzTr,"  ^'UvATODAiuiDAHoni 
of  xirv  navigiKtiony''  cte.,  diaouaed  and  diitingniiihiwl. 

fllBKiWB  ov  GoaM»  wlio  in  his  bin  of  lading  oxompto  himaalf  from  liabQityp 
if  loM  hftppens  by  rcMon  of  iinAToid»ble  dangers  of  naTigpitoiy  is  nol 
liaUo  for  loss  entaflod  by  roason  of  a  oollisiim  in  wfaioh  ha  is  fraa  from 
blame.  Diis  exoeption  exempts  the  earner  from  all  lorn  by  dangers 
whiok  he  oannol  aToid^  although  he  uses  dne  diligenoe  in  titying  tn 
•vertik 

Ths  facts  aie  Boffioienily  stated  in  the  opudon. 
HamUUm  and  Aeheiony  for  the  plaintiff  in  enor. 
Thomaa  Ewing^  for  the  defendant  in  error. 

By  Gaort,  Lowbib,  C.  J.  By  a  collision  between  two  steam- 
boats on  the  Ohio  river,  one  of  fhem  was  snnk,  without  any 
carelessness  on  its  part,  and  by  reason  of  carelessness  on  the 
part  of  the  other;  are  the  owners  of  the  sunk  boat  liable,  as 
oarriers,  for  goods  lost  by  the  accident,  imder  a  bill  of  lading 
that  contains  the  exception  of  ^'  the  unavoidable  dangers  of 
the  river  navigation"? 

The  counsel  have  thought  it  necessary  to  discuss  the  ques- 
tion, whether  or  not  this  exception  in  the  contract  in  any  de- 
gree varies  the  liability  of  the  carriers  from  what  it  would  be> 
at  common  law,  or  without  the  exception;  and  they  have  dis- 
cussed it  with  great  ability  and  research.  With  their  assist- 
ance, we  find  that  this  question  has  been  very  often  considered,, 
and  that  it  cannot  yet  be  regarded  as  finally  settled  either 
way.  Courts,  judges,  and  writers  on  law  have,  in  the  following 
instances,  expressed  the  opinion  that  the  exception  of  ^'un- 
avoidable accidents  "  is  exactly  equivalent  to  the  exception  of 
the  common  law,  "  act  of  God  or  of  the  public  enemies:  '^ 
Story  on  Bailments,  sec.  25;  Angell  on  Carriers,  sec.  167;  1 
Kent's  Com.  826;  1  Bell's  Com.  on  Scotch  Law,  559;  WUUafM 
V.  Grantj  1  Conn.  487  [7  Am.  Dec.  235];  Crosby  v.  FUeh^  12  Id. 
410  [81  Am.  Dec.  745];  Sprowl  v.  Kellar,  4  Stew.  &  P.  888; 
Jon€$  V.  PUehery  8  Id.  185, 172  [24  Am.  Dec.  716];  FaiMner 
V.  Wrighij  Rice,  107;  Colt  v.  McMecheUy  6  Johns.  168  [5  Am. 
Dec.  200];  EUioU  v.  RosseUy  10  Id.  1  [6  Am.  Dec.  806];  Gordon 
▼.  LUOe,  8  Serg.  &  R.  562  [11  Am.  Dec.  682];  Morrison  v.  Do- 
1^,  20  Pa.  St  171  [67  Am.  Dec.  695];  Fish  v.  Chapmanj  2  Ga. 
849  [46  Am.  Dec  898];  Natchez  Ins.  Co.  v.  StanUm,  2  Smed. 
4k  IL  672  [41  Am.  Dec.  692];  Beaves  v.  Waterman,  2  Speera, 
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197  [42  Am.  Dec.  364];  Walpole  v.  Bridges,  5  Blackfl  222;  Smyri 

▼.  Niolouj  2  Bailey,  421  [23  Am.  Dec.  146];  Howerin  y.  Blythej 

1  McCord,  360;  Marsh  v.  Blyth,  1  Nott  &  M.  170;  Cameron  v. 

Biehy  4  Strobh.  168  [53  Am.  Dec.  670];  New  Jersey  S.  N.  Co.  v. 

Merchants^  Bank,  6  How.  381;  and  the  following  express  the 

contrary  opinion:  Atwood  v.  Reliance  T,  Co.^  9  Watts,  88  [34 

Am.  Dec.  503];  Fergusson  v.  Brent,  12  Md.  9  [71  Am.  Deo.  682]; 

Mershon  v.  Hobensa^hy  22  N.  J.  L.  372;  Ewart  v.  Street,  2  Bailey, 

157  [23  Am.  Dec.  131];  Plaisted  v.  Boston  &  K.  8.  N.  Co.,  27  Me. 

133;  McArthurY.  Sears,  21  Wend.  190;  Tumey  v.  Wilson,  7  Yerg. 

340  [27  Am.  Dec.  515];  Newby  v.  Wiltshire,  4  Dougl.  291;  Bar- 

•clay  V.  Gana,  3  Id.  389;  S.  C,  26  Eng.  Com.  L.  358,  157;  For- 

■ward  V.  Pittard,  1  T.  R.  27.    Mr.  Wallace,  in  the  American 

•edition  of  Smith's  Leading  Cases,  vol.  1,  p.  315,  takes  the  samu 

«ide,  in  a  very  careful  and  learned  annotation  of  the  case  of 

"Coggs  V.  Bernard. 

A  careful  study  of  these  cases  exhibits  a  degree  of  confusion 
of  thought  in  the  judicial  administration  of  this  class  of  cases 
that  must,  while  it  lasts,  breed  much  discord  in  decisions. 
Some  treat  the  phrases  "inevitable  accident,"  "perils  of  the 
sea,  navigation,  or  road,"  as  entirely  equivalent  to  the  phrase 
"act  of  God,"  as  used  by  lawyers  and  judges;  and  others  treat 
them  as  expressing  different  ideas.  Again,  some  treat  them 
as  identical  terms,  for  the  purpose  of  making  "inevitable  acci- 
dent" mean  "act  of  God,"  in  the  sense  of  a  sudden  and  violent 
act  of  nature,  as  lightning,  tempests,  etc.;  while  others  make 
them  equivalent  for  the  purpose  of  making  "act  of  Grod"  mean 
any  accident  which  the  carrier  cannot  by  proper  care,  foresight, 
and  skill  avoid.  And  many  of  them  overlook  entirely  the 
oommon  custom  of  merchants,  which  is  the  common  law  in 
such  matters,  that  all  bills  of  lading,  and  all  the  printed  forms 
of  them,  contain  the  exception  against  losses  by  inevitable  ac- 
cident, perils,  or  dangers  of  the  sea  or  road,  etc.  No  man  ex- 
pects any  other  form,  unless  when  he  specially  contracts  for 
it;  and  therefore  no  man  is  in  danger  of  being  caught  up  by 
the  technical  phrase  "act  of  God,"  unless  when  he  has  failed 
to  sign  the  usual  bill  of  lading.  If  he  signs  the  bill,  he  is  held 
according  to  the  usual  custom  of  commerce;  he  ought  to  be 
held  no  otherwise  when  he  fails  to  sign  it 

Surely  all  this  ought  to  lead  us  to  suspect  that  there  has 
been  some  mistake  of  the  meaning  of  the  term  "act  of  God," 
fiince  it  has  led  to  such  a  conflict  of  decisions  with  each  other. 
And  especially  with  the  well-known  usages  of  commerce.    We 
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■nppoee  there  never  was  a  time  when  bills  of  lading  did  not 
contain  the  exception  against  the  inevitable  dangers  of  the 
sea  or  road,  though  the  law  always  implied  it.  We  pick  np 
the  evidence  of  it  as  far  back  as  1629  and  1670:  WUUatM  v. 
Hide^  Palmer,  551;  Mors  v.  SleWy  3  Keb.  73;  and  doubt  not 
that  it  may  be  much  more  remotely  traced. 

The  earliest  use  of  the  term  '^act  of  God"  that  we  can  find 
in  our  law  books  is  by  Sir  Edward  Coke,  1  Co.  97  b,  in  1681, 
in  ShdUy^B  Case^  speaking  of  the  death  of  a  man;  and  he  seems 
to  have  been  fond  of  it,  for  he  uses  it  often  afterwards:  Blum-^ 
JielipB  CaaCj  5  Id.  87  a,  22  a;  1  Inst.  206  a,  also  meaning  death; 
and  KeighUy'a  Caae^  10  Id.  139  b,  where  it  is  applied  to  a  sud* 
den  tempest  breaking  down  sea-walls,  and  refers  to  the  statute, 
where  the  term  is  "inevitable  dangers  or  necessity,  without  any 
fault  of  him  who  is  bound  to  repair."  Moreover,  Coke  used 
the  phrase  "the  act  of  Grod  excuses"  as  equivalent  to  tmpo* 
ientia  excusat  legemj  and  also  as  equivalent  to  an  accident 
which  is  "so  inevitable  that  by  no  providence  or  industry  of 
him  who  is  bound,  it  can  be  prevented;"  or,  as  in  SheUej^9 
Case,  supra  J  "which  no  industry  could  avoid  nor  policy  pre- 
vent." Again,  he  uses  the  phrase  in  1601  as  applicable  to  a 
sudden  storm:  1  Bulst.  280;  Le  Case  de  Ghravesend  Barge^  1 
Roll.  Rep.  79;  and  certainly  that  is  one  of  the  many  kinds  of 
inevitable  accidents  that  may  be  so  described. 

The  phrase  "  act  of  God"  is  used  by  other  judges  in  1629, 
WiUiama  v.  lAoyd^  1  W.  Jones,  179,  Williams  v.  Hide^  Palmer, 
548,  as  applicable  to  the  death  of  a  horse,  in  deciding  that  the 
death  of  a  borrowed  horse  excuses  the  return  of  him;  and 
again,  in  1718,  it  means  a  tempest:  Aimes  v.  Stevens,  1  Stra. 
128.  It  is  used  also  by  the  judges  in  Coggs  v.  Bemardy  Ld. 
Raym.  909,  in  1704;  but  they  do  not  define  their  meaning  in 
using  it,  and  the  case  did  not  require  it,  and  they  gave  no 
indication  that  they  attached  to  it  any  other  than  what  had 
been  its  usual  meaning.  Holt,  C.  J.,  in  his  opinion,  refers  to 
Mors  V.  £Teti^,  3  Keb.  72,  112,  185,  S.  C,  sub  nom.  Morse  v. 
Slv^j  1  Vent.  190,  238,  as  the  leading  case  on  the  subject, 
Heskett  v.  Lee,  1  Mod.  49,  in  1670;  and  there  the  court  say, 
Mors  V.  SleWy  3  Keb,  114,  that  the  carrier  is  "  not  liable  for 
inevitable  accident,  when  it  is  vis  cvi  resisti  non  potest;"  and 
Hale,  C.  J.,  Morse  v.  Slue,  1  Vent.  238,  classes  pirates,  storms, 
etc.,  as  danvnum  fataiey  and  says  nothing  of  "act  of  (rod." 
Holt  argued  the  case,  and  does  not  use  the  phrase,  but  much 
reference  is  made  to  the  Roman  law,  and  no  intimation  of  its 
di£fering  fix>m  our  own. 


680  Hays  v.  Kz3sana>Y.  [Peim. 

Many  other  instances  in  which  the  phrase  is  used  may  be 
found  in  Broom's  Legal  Maxims,  171.  So  far  as  we  have 
traced  it,  the  maxim,  Actus  Deinemini  fcLcit  injuriam^  does  not 
appear  to  be  different  from  others;  such  as,  Lex  non  cogit  ad 
imposdbilia^  impotentia  excusat  legem^  and  the  maxims  of  the 
Roman  law,  ImpossibUium  nvUa  obligaiio  estj  Dig.  17,  50, 185^ 
and  others  directly  applicable  to  this  subject:  Itnpium  est  casum 
fortuitum  in  alicujiLS  detrimentum  admitti:  Inst.  3,  8,  4;  Prop- 
ter majorem  vtm,  majoresve  casus  non  tenetutj  si  modo  non  ipsius 
culpa  is  casus  intervenit:  Id.  3, 14, 2;  Qu«  fortuitis  casibus  aect- 
duntj  cum  pravidere  nonpossintj  nuUo  bonasfideijudicioprsestan' 
tur:  Cod.  4,  24,  6;  Dig.  50,  8,  2,  7. 

After  our  separation  from  England,  in  1785,  Lord  Mansfield, 
in  Forward  v.  Pittardj  1  T.  R.  27,  introduced  a  somewhat  dif- 
ferent view;  holding  that,  to  be  an  act  of  God,  it  must  be 
such  a  one  '^  as  could  not  happen  by  the  intervention  of  man, 
as  storms,  lightning,  and  tempests."  He  calls  this  a  liability 
independent  of  the  contract,  and  says  it  appears  in  all  the 
cases  for  the  last  hundred  years;  and  yet  we  confess  that  we 
have  not  been  able  to  discover  that  this  statement  has  even  a 
general  accuracy.  And  there  is  no  need  of  a  warranty  or  in- 
surance independent  of  the  contracts,  for  it  is  expressed  in  them 
in  the  words  '' safely  to  carry  and  to  deliver  in  good  order,** 
which  are  to  be  found  in  all  carriers'  contracts,  when  they  are 
written;  and  which  are  therefore  implied  as  within  the  inten- 
tion of  the  parties,  when  the  contract  is  not  written.  The  con- 
tract  of  insurance  in  these  words  is  quite  absolute;  but  it  is 
not  reasonable  to  receive  it  so,  for  it  is  not  so  intended;  and 
the  difficulty  has  always  been  to  define  the  exceptions  to  it. 

The  usual  exception  in  the  contracts  is  against  the  perils  of 
the  sea,  or  road,  or  river,  or  unavoidable  accidents,  and  such 
like,  and  lawyers  have  changed  these  into  the  general  term, 
*^  act  of  Grod;"  but  they  have  not  altered  thei^by  the  terms  of 
the  contract.  ''Act  of  God"  no  more  excludes  human  agency 
than  such  terms  as  Deo  volentSj  Deo  jwoantCy  ex  visitaiione  Dei^ 
^'  Providential  dispensation,"  or  the  Roman  terms,  fataliter^ 
divinituSj  casus  fortuituSj  damnum  fatalCj  all  of  which  origi- 
nally referred  to  the  intervention  of  the  gods,  in  the  sense 
that  the  appropriate  human  agency  was  powerless.  It  is  only 
by  an  arbitrary  definition  of  the  term  that  we  depart  from  Um 
meaning  of  the  contract,  and  fall  into  difficulties  in  adminis- 
tering rights  under  it. 

Unquestionably,  there  is  a  warranty  or  insurance  in  the  con« 
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tract,  for  it  ifl  to  cany  and  deliver  safely,  and  this  involves  a 
warranty  of  exact  diligence  in  the  duty,  and  of  the  sufficiency 
of  all  the  means  of  carriage,  and  all  this  is  usually  written 
xmi  in  all  formally  drawn  charter-parties,  and  the  Romans 
expressed  the  idea  by  the  word  prxstare.  And  it  is  impossi- 
ble  to  exclude  the  intervention  of  man  from  those  accidents 
which  are  called  acts  of  God.  When  rights  depend  on  the 
life  of  a  man,  they  are  determined  by  his  death,  if  it  be  not 
caused  by  him  who  owed  the  duty;  and  this  death  is  called 
the  act  of  God,  whether  it  proceeds  from  nature,  accident,  care- 
lessness, or  suicide. 

There  is  the  intervention  of  man  in  a  loss  by  tempest;  for 
be  chooses  the  route  that  brings  the  vessel  where  the  tempest 
rages,  he  made  the  masts  and  sails,  and  sets  the  sails  that  break 
away  in  the  storm  or  drive  the  vessel  imder;  he  made  the  ship 
that  is  too  weak  or  too  small  to  live  in  such  a  tempest.  It  is  by 
the  intervention  of  man  that  vessels  bound  to  and  from  Eng- 
land  keep  so  far  north  as  to  fall  in  with  icebergs,  and  some- 
times be  destroyed  by  them.  There  is  human  intervention 
when  a  vessel  is  driven  by  a  storm  against  a  wharf,  or  pier,  or 
bridge  constructed  by  men.  If  a  storm  drives  a  vessel  from 
her  mooring,  by  dragging  her  anchor  or  parting  her  cable,  it  is 
because  the  human  means  of  holding  her  are  insufficient  If 
a  death  happen  by  an  inevitable  accident  in  the  working  of 
mines  or  other  excavations,  or  in  conducting  steam-works,  or 
by  the  fall  of  a  house  or  of  some  fragment  of  it,  there  is  human 
intervention,  and  yet  it  may  very  properly  be  reported  as  a 
death  ex  viriUUione  Dei.  It  is  impossible,  therefore,  to  define 
inevitable  accidents  by  excluding  the  element  of  the  interven- 
tion of  man;  for  this  element  itself  needs  definition.  In  all 
tlie  instances  we  have  given,  the  accident  may  be  legally  in- 
evitable, even  though  there  be  the  intervention  of  man  having 
eome  influence  in  it. 

No  man  warrants,  or  is  ever  expected  to  warrant,  that  the 
foute  he  takes  is  the  very  best,  or  that  his  crew  are  perfect,  or 
that  his  vessel  is  perfectly  secure;  he  does  his  duty  in  all  these 
particulars,  if  he  can  bear  the  test  of  the  ordinary  or  custom<» 
ary  standards.  If  a  man  ships  his  goods  on  a  raft  or  flat  or 
oyster  boat,  he  does  not  expect  his  warranty  to  make  them  as 
eecure  as  they  would  be  in  a  first-rate  East  Indiaman,  or  the 
best  Liverpool  packet 

In  the  narrow  sense  that  has  recently  been  attributed  to  the 
terms  ^  act  of  God''  and  ^'  inevitable  accident,"  it  is  no  excuse 
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that  a  Teasel  strikes  npon  an  unknown  snag  or  bar  or  rock  In 
the  ordinary  route  of  travel,  fiir  here  is  no  violent  act  of  nature; 
and  yet  this  has  often  been  held  a  valid  excuse:  Evdeigh  t. 
8yU>uUr,  2  Brev.  178;  Favlhner  v.  Wright^  1  Rice,  107;  Johf^ 
wn  V.  Friar  J  4  Yerg.  48  [26  Am.  Dec.  215] ;  Gordon  v.  Buchanan, 
6  Id.  72;  Smyrl  v.  Niolon,  2  BaUey,  421  [23  Am.  Dec.  146]; 
W%Uiam$  v.  Orant^  1  Conn.  487  [7  Am.  Dec.  235];  Jone$  v. 
PUeher,  8  Stew.  &  P.  135  [24  Am.  Dec.  716];  Sprowl  v.  KeOar, 
4  Id.  382;  though  there  are  contrary  decisions,  misled  by 
the  distinction  which  we  have  been  discussing.  Nobody  ex- 
pects a  carrier  to  warrant  against  such  accidents;  H^  is 
the  business  of  insurers.  Nobody  doubts  this  meaning  of 
perils  of  the  sea,  and  inevitable  accidents,  in  insurance  con- 
tracts.   Why  should  it  be  different  in  carriers'  contracts? 

We  can  never  administer  rights  of  contract  justly  by  arbi- 
trarily infusing  into  them  terms  which  are  never  intended  by 
the  parties,  which  are  not  sanctioned  by  the  actual  customs 
of  the  people,  and  which  are  not  involved  in  the  very  nature 
of  the  relation  created  by  the  contract. 

It  is  by  a  proper  administration  of  the  remedy  that  we 
secure  the  rights  intended  to  be  contracted  for;  and  the  main 
principle  of  the  remedy  is,  that  from  the  very  nature  of  the 
relation,  the  burden  of  proof  of  a  loss  by  inevitable  accident  is 
thrown  upon  the  carrier.  He  must  prove,  not  only  an  accident 
which  the  law  admits  as  inevitable  in  its  character,  but  also 
that  he  was  guilty  of  no  fault  in  falling  into  the  danger,  or  in 
his  efforts  to  extricate  himself  from  it. 

Pertinent  to  this  subject  we  have  some  very  wise  remarks  of 
Sir  William  Scott,  in  the  case  of  The  Oenerom^  2  Dods.  323, 
Broom's  Maxims,  181,  which  we  may  be  allowed  to  quote: 
''  The  law  itself  and  the  administration  of  it  must  yield  to 
that  to  which  everything  else  must  bend — ^necessity;  the  law, 
in  its  most  positive  and  peremptory  injunctions,  is  understood 
to  disclaim,  as  it  does  in  its  general  aphorisms,  all  intention 
of  compelling  men  to  impossibilities,  and  the  administration  of 
laws  must  adopt  that  general  exception  in  the  consideration 
of  all  particular  cases.  In  the  performance  of  that  duty,  it  haa 
three  points  to  which  its  attention  must  be  directed.  In  the 
first  place,  it  must  see  that  the  nature  of  the  necessity  (or 
accident)  pleaded  be  such  as  the  law  itself  would  respect,  for 
there  may  be  a  necessity  that  it  would  not.  A  necessity  cre- 
ated by  a  man's  own  act,  with  a  fair  previous  knowledge  of 
the  consequences  that  would  follow,  and  under  circumstanoe« 
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which  he  then  had  a  power  of  controlling,  is  of  that  natme. 
SeoQudly^  that  the  party  who  was  so  placed  used  all  practica- 
ble endeayore  to  surmount  the  difficulties  which  already  formed 
that  necessity,  and  which  on  fair  trial  he  found  insurmount- 
able. I  do  not  mean  all  the  endeavors  which  the  wit  of  man, 
as  it  exists  in  the  actual  understanding,  might  suggest;  but 
each  as  might  reasonably  be  expected  froma  £Edr  degree  of  dis- 
cretion and  an  ordinary  knowledge  of  business.  Thirdly,  that 
all  this  shall  appear  by  distinct  and  unsuspected  testimony;  for 
the  positive  injunctions  of  the  law  (or  terms  of  the  contract), 
if  proved  to  be  violated,  can  give  way  to  nothing  but  the  clear- 
est proof  of  the  necessity  that  compelled  the  violation/' 

Theft  from  a  carrier,  or  robbery  of  him,  while  he  is  within 
the  protection  of  the  state,  Mars  v.  Slewj  8  Eeb.  135,  is  not  an 
excuse  that  the  law  respects;  for  by  the  very  nature  of  his 
contract,  the  carrier,  by  himself  or  his  agents,  is  bound  to  be 
always  with  the  goods  during  their  carriage,  and  the  law  pre- 
sumes, and  must  in  all  ordinary  cases  presume,  that  if  he  is 
watchful,  the  ordinary  police  of  the  state  will  be  entirely  ade- 
quate for  his  protection.  It  is,  therefore,  because  he  is  pre- 
sumed, and  almost  conclusively  presumed,  to  be  in  fault  in 
such  cases,  that  he  is  held  liable;  and  not  because  he  has  a 
remedy  over  against  the  wrong-doer,  or  the  township,  or  hun- 
dred: Lane  v.  Cotton.  1  Salk.  143.  He  is  not  liable  when 
robbed  by  pirates  on  the  high  seas  or  by  the  public  enemies, 
because  against  these  he  has  no  police  protection,  and  there  is 
no  presumption  of  fault  on  his  part. 

It  is  important  to  have  a  clear  idea  of  this.  The  carrier  is 
bound  to  carry  safely,  and  if  he  faU  to  do  so,  the  burden  of 
proof  of  a  valid  excuse  is  cast  upon  him.  If  he  show  a  cause 
which  the  law  admits  to  be  sufficiently  serious  to  be  called 
inevitable,  he  has  merely  prepared  the  way  for  showing  that 
he  used  all  possible  care.  At  this  stage  of  the  case,  the  law 
does  not  presume  any  fiiult  on  his  part;  but  simply  demands 
that  he  shall  complete  his  excuse  by  showing  that,  in  the  midst 
of  the  danger,  he  exerted  all  the  skill  and  care  he  could  to 
avoid  it.  If  this  be  made  out,  then  he  stands  entirely  without 
fault  before  the  law,  having  performed  his  whole  duty  under 
his  contract,  as  it  is  interpreted  by  the  law  according  to  the 
customs  of  merchants  and  carriers. 

Now,  if  instead  of  charging  him  because  his  excuse  leaves 
him  still  in  fiiult,  we  charge  him  because  he  has  a  remedy  over, 
Atumymowj  Owen,  67,  Woodlif^s  Casey  Moore,  462,  then  we 
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BhotQd  have  to  inqmre  of  the  fact,  Has  he  such  a  remedy  as 
can  be  of  any  avail  to  him?  He  has  none,  of  course,  in  a  case 
of  inevitable  collision,  without  fault  on  either  side.  He  may 
have  none  where  the  other  vessel  is  sunk  by  the  accident.  He 
may  have  none,  if  the  collision  happened  off  the  coast  of  Afirica, 
or  his  vessel  be  seized  by  order  of  some  foreign  government 
He  can  have  none  that  is  available,  if  the  opposite  parties  to 
the  collision  are  irresponsible.  Surely  we  have  no  evidence  in 
commercial  customs  that  a  carrier  insures  against  such  acci- 
dents, and  for  such  a  reason.  And  if  such  were  the  reason, 
then  there  is  no  insurance  when  both  colliding  vessels  are  free 
from  fault,  for  then  neither  has  any  remedy. 

And  certauily  the  law  cannot  impose  such  a  liability  for 
such  a  reason;  for  one  state  cannot  make  laws  for  another 
state,  as  it  would  do  by  saying  that  the  injured  vessel  shall 
have  its  remedy  against  the  wrong-doer  wherever  he  may  be 
found.  If  the  law  imposes  the .  insurance,  ^independent  of 
the  contract,"  instead  of  enforcing  the  terms  that  are  involved 
in  it,  then  the  insurance  cannot  reach  beyond  the  state  which 
imposes  it,  for  no  state  enforces  the  mere  law  of  another  state, 
while  all  civilized  states  do  enforce  contracts  made  abroad, 
according  as  those  contracts  were  understood  in  the  place 
where  they  were  made. 

We  might  easily  carry  out  these  views  so  as  to  show  that  the 
defendants,  being  without  fault  in  this  collision,  are  not  liable; 
but  we  prefer  not  to  do  it.  We  rather  wish  that  what  we  have 
said  may  be  useful  in  leading  to  an  investigation  that  will 
expose,  in  a  conclusive  way,  the  fundamental  mistake  which 
has  led  to  so  much  discordance  as  prevails  in  the  decisions  of 
courts,  and  between  many  of  them  and  the  actual  customs 
of  trade.    We  can  decide  this  case  well  on  other  grounds. 

We  are  quite  satisfied  that  the  weight  of  authority  and  of 
reason  shows  that  the  ordinary  exceptions  in  bills  of  lading  of 
unavoidable  accidents  have  a  much  larger  sphere  than  that 
which  is  attributed  to  the  term  *'act  of  God,"  by  the  very  strict 
interpretation  of  some  writers  and  judges;  while,  for  the  pres* 
ent,  we  think  that  expression  has  been  unduly  narrowed. 

There  are  cases  where  there  is  no  bill  of  lading,  or  where 
the  ordinary  exception  of  perils  of  the  sea  does  not  appear, 
and  where  the  innocent  carrier  is  held  liable:  Lawrence  v. 
McChregoTy  1  Wright,  193;  or  where  both  were  innocent,  and  both 
liable:  Mershon  v.  Hobenaaekj  22  N.  J.  L.  872;  Plauted  v.  .B^ 
ton  and  K.  8.  N.  Co.^  27  Me.  133  [46  Am.  Dec.  587].    Thi 
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cases  must  proceed  upon  the  notion  that  there  is  an  insurance 
against  collision  and  other  analogous  accidents,  where,  at 
least,  the  usual  exceptions  are  not  provided. 

There  are  cases  where  there  is  the  exception  of  perils  of  the 
sea:  Marsh  y.  Blythe^  1  McCord,  860;  S.  C,  1  Nott  &  M.  170; 
where  both  were  innocent  in  the  collision,  and  yet  were  held 
liable.  Those  cases  must  proceed  on  the  notion  that  there  is 
a  warranty  against  collision,  even  when  the  usual  exception 
is  expressed. 

But  several  cases  decide,  and  almost  all  careful  text-writers 
agree,  that  the  carrier  who  is  not  in  fault  in  the  collision  is 
not  liable  under  a  bill  of  lading  containing  the  usual  excep- 
tions: BvUer  v.  Fisher^  Peake's  Add.  Cas.  183;  S.  C,  3  Esp.  67; 
WiUeridesY.  ThurlhiU^  12  Smed.  &  M.  599  [51  Am.  Dec.  128]; 
Story  on  Bailments,  sec.  514;  1  Bell's  Com.  559;  2  Amould 
on  Ins.  804;  McArthur  v.  Sears^  21  Wend.  199;  Smith  v.  Scotty  4 
Taunt.  126;  Abbott  on  Shipping,  240;  Chitty  on  Carriers,  171. 

Whatever  may  be  said,  therefore,  respecting  the  meaning  of 
the  phrase  "act  of  God,"  we  think  it  can  have  no  application  in 
a  case  where  the  parties  have  expressly  provided  a  different 
rule  of  liability,  by  expressing  themselves  in  terms  that  cannot 
reasonably  be  interpreted  in  the  narrow  sense  often  attributed 
to  that  phrase.  When  they  provide  that  they  shall  not  be 
liable  for  the  unavoidable  dangers  of  the  navigation,  they 
mean  dangers  that  are  unavoidable  by  them,  supposing  that 
they  have  exercised  all  the  precaution,  care,  and  skill  that  the 
law  usually  demands  of  common  carriers.  They  mean  that 
they  shall  not  be  answerable  as  insurers  against  accidents 
which  the  law  respects  as  inevitable;  but  that  if  they  prove 
such  an  accident  falling  upon  them  without  any  previous  fault 
of  theirs,  and  that  they  had  a  proper  vessel  and  crew,  and  did 
all  in  their  power  to  extricate  themselves  from  the  danger, 
they  shall  be  as  free  from  liability  as  they  are  from  fault.  We 
think,  therefore,  that  this  case  was  rightly  decided. 

Judgment  affirmed. 
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'Acv  ov  God*  d  Ko  Bxcvn  for  not  perfommig  a  oaatnet^  wnlmi  it  is  w 
Bteted  in  tfaa  oootnoi:  StipL  ^  PtAUe  8tkoaU  t.  Be$mBU,  72  Am.  Bea  379^ 
noieS78b 

NoooHO  WILL  Selovb  Oomm ov  Oabbiib  from  liAbflity  lor  Ioh^  «zotpt 
the  aot  of  God  or  of  publio  enenaiee*  or  that  whioh  arises  from  no  ersnt  pro* 
rided  for  in  his  oootnoi:  Fergittmm  ▼.  BreiU,  71  Am.  Dec.  082;  end  note  687» 
S88^  where  tins  sahject^  inevitable  aocidenti  etc.,  is  diicnssed,  and  aathorities 
eoUected;  Ormwear.  Ship  Fotdkk,  TI  Id.  190,  note  194;  WelAr.  P.  is F.  W. 
£.  i?.  Co. ,  76  Id.  490l  note  497. 
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Dmrnuonra  KunAHcn  mat  bb  Bn joinsd^  althooi^  it  is  alio  the  hI^m*  «( 
ordinazy  legal  redreas;  nor  ia  a  bill  to  enjoin  aaoh  nniaanoa  deunmUa 
beoauaa  it  doea  not  atate  that  the  ri^^ta  of  the  partiea  have  been  aettlad 
by  a  judgment  at  law. 

Bill  in  Bquitt  to  Bn jonr  EBBonov  of  LnnntT  Sxabl^  with  Peatbb 

BOB  Gbnbbal  Bbubf,  and  alleging  that  the  atable,  l^  ita  proziniitj, 

will  render  the  oomplainant'a  honae  nntenantable^  break  np  hia  bnainaaw, 

and  diminiah  the  renta  of  hia  atorea^  ia  not  demorrable  for  want  of 

'  equity. 

DxMUBBEB  to  bill  in  equity  to  reBtrain  alleged  nniBanoe, 
The  opinion  sufficiently  states  the  case. 

Jame$  THUinghatt  and  Bradley ^  for  ihe  defendant. 
Cwrrey  and  R.  W,  Oreensj  for  the  complainant. 

By  Court,  Ames,  C.  J.  This  demurrer  cannot  be  sustained  fer 
want  of  equity  in  the  bill.  The  bill  states,  in  substance,  that 
the  stable  which  is  in  the  course  of  erection  by  the  defendant 
is  designed  to  be  used  by  him  as  a  livery  stable;  and  that 
being  so  used,  it  will,  from  its  proximity  to  his  dwelling-house, 
hotel,  and  stores,  and  by  its  disagreeable  and  unwholesome 
effluvia,  its  noise,  flies,  and  other  nuisances,  cause  him  irrep- 
arable damage,  by  rendering  his  house  untenantable,  by  break- 
ing up  the  business,  and  by  diminishing  the  rents  of  his  hotel 
and  stores.  These  are  allegations  of  facts,  into  the  truth  of 
which  we  are  not  to  inquire  upon  this  demurrer;  but  supposing 
ihem  to  be  true,  to  ask  ourselves,  if  the  defendant's  stable  would 
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not  be  a  nuiflance  against  which  the  complainant  would  be 
entitled  to  equitable  relief,  not,  indeed,  in  the  special  mode 
prayed  for,  but  in  some  appropriate  mode,  under  his  prayer 
tor  general  relief  ?  We  cannot  say,  as  a  matter  of  law,  that  a 
livery  stable  placed  so  near  the  complainant's  dwelling-house 
and  hotel  will  not,  by  the  unwholesome  and  disagreeable 
effluvia  attributed  to  it  in  the  bill,  produce  all  the  effects 
therein  alleged,  destructive  to  the  complainant's  property;  and 
the  demurrer  admits  that  it  will,  as  a  matter  of  fact.  If  this 
be  so,  how  can  we  say  that  a  case  may  not  be  made  out  under 
the  biU,  which  will  require  us  to  interpose  for  the  complain- 
ant's protection? — ^which  is  the  test  whether  a  biU  in  equity  is 
demurrable  for  want  of  equity,  as  decided  in  Dike  v.  Oreene^ 
4  R.  I.  285. 

A  destructive  nuisance  may  certainly  be  enjoined  by  a  court 
of  equity,  although  it  is  also  the  subject  of  ordinary  legal  re- 
dress. Nor  is  it  true  that  a  bill  to  enjoin  such  a  nuisance  is 
demurrable  because  it  does  not  state  that  the  rights  of  the  par- 
ties, in  support  of  the  bill,  have  been  settled  by  a  judgment  at 
law.  It  may  be  very  proper  that  they  should  be,  if  uncertain, 
before  the  court  affords  itis  specific  relief;  but  the  title  of  the 
plaintiff  to  the  relief  he  asks  may  be  admitted  by  the  answer, 
as  it  is  by  this  demurrer,  and  then  why  should  it  be  further 
ascertained  to  induce  the  action  of  the  court?  As  late  as 
1861,  Sir  Richard  Eindersley,  vice-chancellor,  said  that  it  was 
true  that  equity  will  only  interfere  in  case  of  nuisance,  where 
the  thing  complained  of  is  a  nuisance  at  law — ^and  that  there 
was  no  such  thing  as  an  equitable  nuisance — ^but  asks:  "  Is 
it  a  ground  of  demurrer  that  the  matter  has  not  yet  been  tried 
at  law?  It  may  be  ground,  and  is  ground  very  often,  for  re- 
fusing an  injunction  upon  motion;  but  is  it  ground  of  du- 
murrer?  No;  I  am  not  aware  of  any  cases  in  which  it  has 
been  so  determined:"  Soltau  v.  De  Eddy  9  Eng.  L.  &  Eq.  117; 
and  see  Sprague  v.  Rhodes^  4  R.  I.  301. 

Our  attention  was  directed  by  the  counsel  for  the  defendant 
to  two  cases,  in  which  it  was  said  that  demurrers  were  sus- 
tained to  such  a  bill  as  this:  Kirkman  v.  Handy y  11  Humph. 
406  [54  Am.  Dec.  45];  and  Harrison  v.  BrookSy  20  Ga.  537. 
Upon  looking  into  these  cases,  we  find  that  in  the  first  the  de- 
murrer was  disallowed,  and  the  bill  went  to  a  hearing;  and 
in  the  other,  that  the  case  came  before  the  supreme  court  of 
Georgia^  after  answer  upon  exceptions  to  the  rulings  of  a  judge 
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of  the  superior  court  of  that  state,  upon  a  motion  to  dissolvei 
or  modify  by  giving  security,  a  special  injunction  that  had 
been  granted  in  it,  upon  the  ground  that  the  equity  of  the  bill 
had  been  fully  met  by  the  answer,  which  the  judge  below  had 
overruled. 

tn  fine,  without  touching  the  other  questions  which  have 
been  argued,  and  without  expressing  an  opinion  upon  the 
merits  of  this  case,  which  we  reserve  until  we  can  know  what 
in  truth  the  case  is,  we  can  only  express  our  regret  at  the  de- 
lay caused  by  the  interposition  of  this  demurrer,  and  oveiml- 
ing  it,  order  the  defendant  to  answer  the  bill;  the  questum 
with  regard  to  the  costs  of  this  term  being  reserved. 


RnamM  AOAonn  Noibakom  dt  OmBAX.:  Oraif  t.  Afrm,  18  Ask  Deo. 
107;  SUitm  t.  Faxon,  81  Id.  123;  Low  r.  KnowUon,45l±  100;  PilUbmg t. 
Moort,  69 Id.  01;  (Jrommdh^r.  Ooooe,  68  Id.  120. 

Wmor  iNJiTVonoN  will  bs  Obavtsd  to  Pbxvbht  Nuoaiios:  WokaU  t. 
MeSde,  66  Am.  Deo.  790;  lUmer  t.  Hamio^  31  Id.  712;  Bigehm  t.  Hm^ 
/oni iSrid^ Ok,  36 Id.  602;  Coterr.  Birffe, Hid.  Ml;  ElUmn r. C^mimhm 
en,  76  Id.  430,  438^  note;  to  restnin  iirepanible  injiuy:  Chodrkk  t.  ifooft^ 
72  Id.  74»  78,  note;  to  alwte  priv»te  nninooe:  8L  Jame§'9  Churek  r,  AnwQ' 
ton,  76  Id.  332;  Earlr.  De  Htmi,  72  Id.  896,  401,  note. 

Wmor  Srbotion  or  Stablb  Dukbd  NuxaAVCi^  and  Bbodt  AaiDnr: 
(kher  t.  Bkrge,  64  Am.  Dec  847,  360,  note;  If  Alta^  t.  Uwkn  BaSkoof  Ox, 
71  Id.  716;  8t  Jamat»  Ohmdk  t.  Avrkigtan,  76  Id.  832. 

RnoDT  lOB  NunuLiroa  nr  Wbonovul  Ubs  ov  Buxuxorot  Barehif  t. 
CommomoeaUh,  64  Am.  Deo.  716. 

Thb  FBorciPAL  GAn  u  GITKD  to  tho  point  that  whether  a  etable  ii  or  k 
not  a  nniaanoe  depends  npon  the  mode  of  ite  oonetraotioii,  ite  pnudmity  te 
rendenoee,  and  the  manner  in  which  it  ia  vaed,  in  grfwr  t.  Xomm;  86  Ind. 
£48;  PdMMyer  t.  AUm,  66  Wis.  610 


WrasLow  V.  Bbown. 

Qra  Joonr  Ddvob  n  hot  Dibchaxoid^  at  Oomioir  Law,  bt  Past  Pat- 
MKiT  Mads  bt  Othsb  Joikt  Dxbtob,  in  the  abaenoe  of  any  techninal 
difficidtiea  oonneoted  with  the  remedy;  eacdi  payment  haring  been  madi^ 
not  in  aatia&otion  of  the  joint  debt^  but  merely  for  the  debtor'a  own  per- 
■onal  diaoharge  therefrom. 

Hon^  AiTD  Ck>innu0T  and  Pabt  PAnoora  DncHAXoma  Osm  or  Jom 
pBomaoBS,  were  made  in  ICaiaaohoaetti^  by  partiea  there  leaidenti 
HMt  in  action  on  the  note  in  Biiode  Island,  that  aooh  oontraot  and  pay- 
ment are  to  be  judged,  aa  to  their  validity  and  i&ol^  by  tiM  law  of  the 
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foffmer  stels^  and  that  the  paymMit  operated  to  disolittge  only  eo  maob 
el  the  delii  ae  it  paid,  and  not  the  part  of  the  Joint  debtor  diaohaige^ 
ae  prorided  by  the  revlMd  itatatea  of  the  Utter  atate^  ohapter  114. 

Assumpsit  upon  a  promissory  note,  made  jointly  by  defend- 
ant and  his  father,  in  the  state  of  Massachusetts,  where  all  the 
parties  at  the  time  resided.  Defendant  afterwards  removed 
to  Rhode  Island,  where  suit  was  brought  against  him  on  the 
note,  his  father  and  the  plaintiff  continuing  to  reside  in 
Massachusetts.  By  an  agreement  between  defendant's  father 
and  the  plaiotiff,  made  prior  to  the  suit,  the  former  paid  the 
latter  a  sum  of  money  "  for  his  name "  on  the  joint  note,  the 
sum  being  less  than  his  part  of  the  joint  debt.  Neither  party 
understood  that  the  payment  was  to  discharge  the  liability  of 
the  son,  or  any  action  which  might  be  brought  for  its  enforoe- 
ment.    Case  submitted  to  the  court. 

Bardeny  for  the  defendant. 

T.  C.  Chreene,  for  the  plaintiff. 

By  Court,  Ambs,  C.  J.  We  have  already  decided  that  a 
part  i>ayment,  made  by  one  joint  debtor,  not  in  satisfaction  of 
the  joint  debt,  but  merely  for  his  personal  discharge  there- 
from, will  not,  at  common  law,  in  the  absence  of  technical 
difficulties  connected  with  the  remedy,  operate  as  a  discharge 
of  the  other:  Heyer  v.  Carry  6  R.  I.  45.  In  this  case,  the  fifty 
dollars  paid  by  the  father  was  paid  merely  "for  his  name" 
upon  the  joint  note;  and  as  there  was  no  technical  release  of 
the  father,  and  indeed  he  is  no  party  to  this  suit,  there  seems 
to  be  no  reason  why  any  greater  effect  should  be  given  to  his 
discharge  than  was  intended  in  his  contract  with  the  plaintiff. 

The  note  sued,  and  the  contract  and  part  payment  dis- 
charging one  of  the  joint  promisors,  were  made  in  Massachu- 
setts, by  parties  there  resident,  and  are  to  be  judged,  as  to 
their  validity  and  effect,  by  the  law  of  that  state.  We  have 
no  evidence  that  there  is,  in  Massachusets,  any  such  provision 
as  to  the  effect  of  a  partial  payment  by  one  joint  debtor,  in 
compromise  of  his  liability  upon  the  joint  debt,  as  that  cited 
from  our  statute;  and  hence  it  is  unnecessary  to  consider  the 
sufficiency  of  the  letter  produced,  as  a  note  or  memorandum 
in  writing  under  it.  It  follows  that  the  plaintiff  is  entitled  to 
recover  against  the  defendant  the  amount  of  his  note,  less  the 
fifty  dollars  paid  by  the  other  joint  debtor  thereon  for  his  per* 
aonal  discharge* 
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Vmot  ov  Patmkkt  bt  Osm  Jam  Dxbiob  st  Hon  ob 
Coolb T.  J^teU,  86  Am.  Deo.  496;  JBdcOeqf Doris,  9il±SI4t  Jmmr.Jokmm, 
88 Id.  760;  Leer.  Ftmiame,  44 Id.  60S. 

When  Rbaasi  ov  Onb  Joiht  Dkbtob  ixxn  ob  dobb  hot  h.«t.»a—  Aut 
Berry  r.  CfOUs,  43  Am.  Deo.  684;  WmamMtm  t.  MtOkmiB.  62  Id.  661;  ite> 
man  t.  iStaie  i^aiOi^  46  Id.  291;  Btt^amm  t.  HeCbimea;  Id.  474;  JfoCAem  t. 
Xawrenoe,  43  Id.  665. 

PLAHfrnrv  mat  Dmnss  AonoN  oir  Jonrr  Notb  mb  «o  Obb  lCAOl^  a^ 
though  ha  be  principal,  and  take  jadgmient  against  tbe  otiicr:  WMmm  «• 
FlmoerK  75  Am.  Bea  78. 


CASES 


nr  THi 


SUPKEME    COURT 


ov 

TEXAS. 


JONBS   AND   MaOKAY  V.   MaBTIN. 

[»  TiZAl,  07.] 

BT  AnoBsrsTy  at  Shebot's  Sal%  uvdib  Ezbodtiov  ov  WmoB 
Hb  has  CoBTBOLy  u  coDflidered  by  the  law  as  in  the  twilight  betwMB 
legal  fraud  and  faimeae,  and  should  be  deemed  frandnlent,  or  In  trnat  for 
the  parties  ooncemed  in  the  sale,  npon  slight  additional  faots. 

It  n  ScABOBLT  PoauBLB  TO  Makb  Faib  Salb  ov  Pbopbbtt  bob  Full 
Valub,  the  sale  being  in  gross,  pursuant  to  a  levy  upon  a  mass  of  prop- 
erty, without  any  specifio  description,  and  embracing  nndefined  and  nn* 
ascertained  interests.  And  the  fact  of  each  ssle,  under  each  a  levy.  In 
oonneotion  with  the  fact  that  the  pnrohaser  was  the  attorney  of  the  plain- 
tiff in  execution,  having  control  of  the  execution  end  levy,  are  soffioisnt 
to  annul  the  sale,  or  to  constitute  the  purchaser  a  trustee,  holding  the 
title  in  trust  for  the  parties  oonoemed. 

MoBaoAOBB  OF  Labd  Unvaiblt  Sold  ubsbb  Exbodtiob,  whose  mortgago 
was  junior  to  the  judgment^  has  the  right  to  intervene,  end  pray  a  fore- 
dosore^  in  a  suit  by  the  party  whose  property  was  so  sold,  brou^t  to 
annul  the  ssle;  and  if  either  the  sheriff  or  his  deputy  frandulentiy  com- 
bined with  the  purchaser  at  the  ssle»  to  the  prejudice  of  the  plaintiff's 
right,  he  may  properly  be  made  a  party  to  the  suit. 

TSMTT  HAT  ALLBOB  AND  PB0V%  IN  SUIT  BbOUOHT  BOB  CaNOBLLATION  OV 

Ubvaxb  Salb  ov  am  Lands  undbb  Bxbodtzon,  that  it  was  agreed  be- 
tween himsslf  and  the  purchaser  at  the  sale,  defendant  in  suit,  that  the 
latter  should  buy  in  the  property  for  the  benefit  of  the  former,  and  give 
him  time  to  redeem;  and  evidence  of  such  an  agrsement  should  be  admit- 
ted, although  the  psrty  apparently  aoquieeced  in  the  mode  of  making  the 


Appeal  from  Lavaca.  Stiit  by  plaintiff,  Jones,  for  a  cancel* 
lation  of  the  sale  and  a  reconveyance  to  him  of  lands,  sold 
under  an  execution  issued  on  a  judgment  against  him.  The 
defendant,  Martin,  who  purchased  the  lands,  was  the  attorney 
of  the  plaintiff  in  execution,  having  oontrol  of  the  execution 
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ELd  levy.  The  judgment  against  plaintiff  was  for  less  than 
«ix  hundred  dollars,  and  the  alleged  value  of  the  propertj 
levied  on  more  than  ten  thousand  dollars.  The  petition  also 
alleged  that  defendant  agreed,  in  consideration  of  plaintiffs 
promise  to  pay  him  the  amount  of  the  execution,  with  interest 
and  cost,  to  bid  in  the  property  for  benefit  of  plaintiff,  and  re- 
convey  it  to  him;  and  that,  relying  upon  this  arrang^nent, 
plaintiff  allowed  the  whole  of  the  property  to  be  put  up  and 
sold  m  mass.  Defendant  bought  the  property  for  nine  hundred 
dollars,  taking  the  sheriff's  deed  to  himself.  Plaintiff  tendered 
him  the  amount  of  fhe  execution,  etc.,  as  agreed,  and  demanded 
a  reconveyance,  which  was  refused.  Defendant  denied  the 
alleged  agreement,  or  being  in  any  sense  trustee  for  plaintiff; 
but  admitted  the  purchase  for  his  own  benefit.  Mackay  inter* 
vened  in  the  suit,  alleging  an  indebtedness  to  him  from  plain- 
tiff Jones,  to  secure  which  the  latter  gave  him  a  mortgage  of 
later  date  than  the  judgment,  on  part  of  the  lands  sold  at  the 
sheriff's  sale,  and  purchased  by  defendant  Martin;  that  the 
sale  to  Martin  was  fraudulent  and  void;  also  reciting  and 
charging  the  facts  relative  to  the  agreement  between  plaintiff 
Jones  and  Martin;  and  praying  for  a  foreclosure  of  the  mort- 
gage, a  cancellation  of  the  sale  to  Martin,  etc.  By  amendment, 
he  also  sought  to  make  the  sheriff  who  conducted  the  sale,  and 
his  deputy,  parties  defendant;  charging  the  latter  with  fraud- 
ulently combining  with  Martin  to  procure  the  property  to 
themselves  at  a  sacrifice.  But  the  court  refused  to  make  the 
new  parties  as  prayed.  Evidence  offered  to  prove  the  agree- 
ment between  plaintiff  Jones  and  Martin  and  the  value  of  the 
property  was  also  ruled  out,  and  verdict  and  judgment  far 
defendant.    Jones  and  Mackay  both  appealed. 

Oeorge  W.  Smithy  for  the  appellant  Jones. 

William  Martin^  and  HowertoUj  HoUj  and  Stoeldalej  for  tbe 
appellee. 

Smith  and  Ford^  for  the  intervener. 


By  Court,  Wheeler,  C.  J.  The  circumstances  a1 
the  purchase  of  the  land  by  the  attorney  of  the  plaintiff 
seem  to  render  it  obnoxious  to  the  observations  of  Chief  Jus- 
tice  Robertson,  in  the  case  of  Howell  v.  McCreery,  7  Dana,  388^ 
and  of  Chancellor  Kent,  in  HowM  v.  Bakery  4  Johns.  Ch.  118^ 
to  the  effect  that  such  a  transaction  carries  evidence  of  abiia^ 
upon  its  face. 


« 
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It  is  questionable  whether  a  purchase  by  an  attorney  under 
his  client's  execution,  over  which  he  had  control,  would  not 
be  deemed  in  itself  invalid  in  England.  In  HoweU  v.  BakeVf 
4  Johns.  Ch.  118,  the  chancellor  quotes  an  observation  of  Lord 
Thurlow,  to  the  effect  that ''  no  attorney  can  be  permitted  to 
buy  in  things  in  a  course  of  litigation,  of  which  litigation  he 
has  the  management.  This  the  policy  of  justice  will  not  en- 
dare."  And  the  chancellor  strongly  intimates  that  ttie  rule 
disqualifying  trustees,  solicitors,  and  attorneys  from  pur- 
chasing at  sales  brou^t  about  by  their  agency,  mig^t  justly 
be  applied  to  the  case  of  an  attorney  purchasing  for  his 
own  benefit,  at  a  sale  under  his  client's  execution.  Waiving 
the  decision  of  that  point,  however,  the  chancellor  held  that  the 
circumstances  under  which  the  purchase  was  made  by  the 
attorney,  warranting  an  inference  of  unfairness  in  the  sale, 
were  sufficient,  when  taken  in  connection  with  his  character 
as  attorney,  to  constitute  him  a  trustee  for  the  parties  whose 
interests  were  concerned  in  the  sale,  and  decreed  accordingly. 
In  HoweU  v.  MeCreeryy  7  Dana,  388,  the  court  said  they  would 
not  go  so  for  as  to  hold  that  all  such  purchases  were  inter- 
dicted by  the  law,  but  that  "  public  policy  and  the  analogies 
of  the  law  require  that  they  should  be  considered  per  de  as 
in  the  twilight  between  legal  fraud  and  fairness,  and  should 
90  deemed  fraudulent,  or  in  trust  for  the  debtor,  upon  slight 
additional  facts." 

It  is  scarcely  possible  that  a  sale  in  gross,  pursuant  to  such 
a  levy  upon  a  maas  of  property,  without  any  specific  descrip. 
tion,  embracing  undefined  and  unascertained  interests,  could 
be  a  fair  sale  of  the  property  for  its  full  value.    It  seems  not 
to  admit  of  doubt  that  comparatively  inconsiderable  distinct 
parcels  of  the  property,  if  sufficiently  designated  and  described, 
would  have  sold  for  a  sum  sufficient  to  satisfy  the  execution. 
Such  being  the  case,  the  sale  of  the  whole  in  mass,  and  in  the 
terms  of  this  extraordinary  levy,  cannot  be  deemed  otherwise 
than  unreasonable  and  unjust,  and  quite  sufficient,  consider- 
ing that  the  purchaser  was  the  attorney  of  the  plaintiff  in  exe- 
cution, having  control  of  the  execution  and  levy,  to  set  aside 
and  annul  the  sale,  or  to  constitute  him  a  trustee,  holding  the 
^ . ,     title  in  trust  for  the  parties  whose  interests  were  concerned  in 
^:^      the  sale — that  is,  the  defendant  in  execution  and  plaintiff 
^ ::     in  this  suit,  and  the  intervener  whose  mortgage,  subsequent  in 
^    date  to  the  lien  of  the  judgment,  gave  him  an  interest.  What- 
ever effect  may  be  ascribed  to  the  presence  and  silence  of  th» 
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fonner  at  the  sale,  though  he  should  be  deemed  by  his  oon- 
duct  to  have  waived  the  irregularitiee  in  the  levy  and  sak^ 
this  cannot  be  said  of  the  intervenor;  and  as  to  him,  at  leasts 
the  sale  under  circumstances  so  calculated  to  depredate  ths 
property,  and  cause  it  to  sell  for  greatly  less  thiui  its  value, 
ouf^t  to  be  deemed  invalid. 

But  aside  from  all  question  of  the  validity  of  the  sale  in 
other  respects,  if  in  truth  there  was  an  understanding,  as  al* 
leged,  between  the  plaintiff  and  defendant  at  the  time  of  the 
sale,  that  the  former  should  buy  in  the  property  for  the  benefit 
of  the  latter,  and  give  him  ten  days  within  which  to  redeem  hj 
paying  the  money,  and  this  was  a  question  for  the  jury,  tiM 
refusal  of  the  former  to  abide  by  and  carry  out  this  under- 
standing or  agreement  operated  a  manifest  wrong  and  injustioe 
upon  the  latter.  The  effect  of  such  an  understanding  would 
be  to  induce  the  debtor  to  relax  his  efforts  to  obtaiQ  the  money 
immediately,  in  order  to  save  his  property,  or  to  prevent  iti 
sacrifice  by  procuring  the  intervention  of  a  friend  to  buy  it  in 
for  him,  or  to  induce  its  sale  for  its  fair  value.  If  known  or 
suspected,  it  was  calculated  to  repress  competition  and  cause 
the  property  to  sell  for  less  than  it  would  otherwise  have 
brought  Under  such  circumstances,  the  purchaser  must  be 
deemed  to  create  a  trust  in  behalf  of  the  plaintiff  who  had  the 
right  to  redeem  the  estate  by  the  jmyment  of  the  debt;  and 
having  made  a  tender  of  it,  the  action  was  well  brou^t  to 
enforce  the  right  to  redeem:  Howell  v.  Bakery  4  Johns.  CL 
118. 

The  giving  of  the  receipt  to  the  defendant  for  the  excess  of 
his  bid  above  the  sum  required  to  satisfy  the  execution,  as 
the  money  was  not  in  fact  paid,  could  in  no  way  comprranit 
the  plaintiff  or  affect  his  right;  for  he  was  but  carrying  out» 
in  good  fiEuth  on  his  part,  the  understanding  between  them. 

The  tender,  as  deposed  to  by  the  witness  Townsend,  appears 
to  have  been  in  time,  and  much  more  than  sufficient  in 
amount,  and  to  have  been  refused  and  the  right  of  the  plain- 
tiff to  redeem  denied,  unless  the  plaintiff  would  pay  the  de- 
fendant a  bonus  of  one  thousand  dollars  to  give  up  the  legal 
advantage  supposed  to  have  been  obtained.  Such  a  demand 
was  manifestly  unjust  and  oppressive,  and  the  plaintiff  was 
under  no  legal  necessity  to  accede  to  it  All  the  defendant 
had  the  right  to  claim  was  to  be  reimbursed  the  amount  ex- 
pended in  satisfying  the  execution.  If,  indeed,  there  was  anj 
defect  in  the  tender,  it  was  waived  by  the  failure  to  indicate 
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it  at  the  time,  and  assigning  a  reason  for  xefosing  it,  which 
was  nnfoonded. 

The  case,  as  respects  the  intervener,  is  iree  finom  the  ques- 
tions which  were  raised  as  to  the  right  of  the  plaintiff,  arising 
from  his  conduct  at  the  sale.  That  very  conduct,  considered 
in  reference  to  the  defendant's  agency  in  the  business,  affords 
strong  grounds  for  the  interposition  of  the  court  in  his  behall 

These  views  lead  us  to  the  conclusion  that  the  court  erred, 
both  as  to  the  plaintiff  and  intervener,  in  excluding  the  evi- 
dence offered  by  them  respectively. 

The  all^ations  of  the  petition  of  the  intervener  show  no 
sufficient  cause  for  making  the  sheriff  McEinney  a  party  to 
the  suit,  since  no  decree  is  sought  against  him.  The  mere 
fsiCt  that  he  made  the  sale  could  not  subject  him  to  a  suit. 
But  as  to  the  deputy  Ballard,  who  is  alleged  to  have  been  a 
jicurty  to  a  fraudulent  combination  with  the  defendant  to  the 
prejudice  of  the  plaintiff's  rig^t,  and  is  charged  with  being 
secretly  interested  with  the  defendant  in  the  purchase,  and  to 
have  received  from  him  a  deed  to  a  part  of  the  land,  the  alle» 
gations  are  insufficient  to  require  him  to  answer  to  the  actioa 
of  the  intervener. 

The  judgment  is  reversed,  and  the  cause  remanded  for  ftn^ 
ther  proceedings. 

Reversed  and  remanded. 


PoBOKm  vr  AnoBiixT  at  Baim  uvsxb  Ezsounoir  nr  Favob  cv 
Clbvt:  See  Beardaie^  t.  Bxd,  6  Am.  Deo.  8S8^  and  note;  Wade  t.  PetUbam, 
S7  Id.  40^  end  note;  Avaiaw.  WUSanu,  47  Id.  252;  FiOerr.  Kmnt,  08  Id. 
S08L 

PcTxcHin  09  Laud  at  BaanrsB's  Salb  bt  Atiobnit  PBoaiouTDra  Suit 
ni  WmoH  BBanraB  wab  Afwuitbd:  C^kaUaugm  Cdmi^  Bankr,  White,  S7 
An.  Deo.  442. 

WUBH    EZBODnOIB    PliAUIllffy    PUBUHASDrO    LaTO  AT   SHBBIIV'S   SaL^ 

8BDiJU>  BB  RaoABinD  AB  HoLDiBo  Trlb  IN  Tbobti  Walter  T.  Jfe&i^  SI 
Am.  Dec  190. 

Fbaudulbbt  Pubobasbb  ov  Labd  at  Shbbiff's  BiALB  may  be  treated  aa 
truetee  by  thoee  mtereited  in  the  property:  Bethd  ▼•  Sharp,  76  Am.  Dea 
790l 

Whbv  KliBOiiTMMi  8alb  OB  Sbpabasb  Amoamio  Tbaois  ov  Labb  or  Hah 
Bi  Valid:  AeM  t.  Jtawfaii;  S5  Am.  Dea  475|  and  aea  AmImp  t.  AMI;  41  U. 
CfiOlaad 
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EosR  V.  Newman. 

[98  Tbxab,  UL] 

Sale  <»  Dioxa8Id  PxnaoN's  Estatb,  to  Cabby  out  Pabtition  Tonioff, 
miut  be  made  by  the  administrator,  and  if  made  by  a  oomminiooar  v^ 
pointed  by  the  county  court  for  the  purpose,  conveys  no  title. 

If  8alb  ov  Lakbb  lOB  PABtiTioN  AMONG  Heibs  Becombs  Nbcbsabt,  and 
there  be  no  administrator,  there  can  be  no  sale  until  one  is  appointed. 
The  estate  is  vested  in  the  heirs,  subject  only  to  such  disposition  of  it  u 
may  be  necessary  to  be  made  by  the  administrator,  under  the  orden  d 
the  court,  to  pay  debts,  make  partition,  and  the  like. 

BuflDriSB  Of  Defutt  is  to  Pebvobm  Dutibs  or  Pbincipal;  and  a  deputy 
derk  may  authenticate  instruments  for  record  when  his  principal  is  sa- 
thorized  so  to  do. 

Appeal  from  Oonzales.  Suit  to  obtain  partition  of  a  leagae 
land  labor  of  land,  plaintiff  claiming  a  one-eixth  undivided  in- 
terest, by  virtue  of  title  deraigned  from  defendant  Newman. 
Defendant  Chinault  claimed  nearly  all  the  tract,  also  by  titles 
under  Newman,  and  plaintiff  conceded  his  title  to  a  part.  But 
Chinault  claimed  a  further  interest  of  one-third  undivided  part 
'of  the  league  and  labor,  originating  in  a  contract  in  writing 
between  himself  and  one  Lockhart,  whereby  the  former  em- 
3)loyed  the  latter  to  locate  his  head-right  certificate,  and  clear 
tout  the  patent  from  the  government,  at  his  own  expense,  and 
to  be  entitled  to  one  third  of  the  land  for  such  service.  Lock- 
hart  afterward  died,  and  the  land  was  patented  to  Newman  a 
few  years  subsequently.  The  contract  above  was  proved  for 
lecord  before  a  deputy  clerk  of  the  county  court.  Other  state- 
ments in  the  opinion  fully  present  the  case.  Decree  in  &vor 
cf  defendant  Chinault 

O.  M.  Reidy  for  the  appellant 
Stewartj  for  the  appellees. 

By  Court,  Roberts,  J.  The  evidence  was  not  sufficient  to 
CQStain  the  decree  in  this  case.  The  proof  of  the  performance 
of  the  contract  for  the  location  of  the  land  by  Lockhart  was 
barely  sufficient,  if  the  case  rested  on  that  alone.  But  the 
4itle  of  Chinault  to  Lockhart's  locative  interest  derived  through 
the  commissioner,  S.  B.  Conley,  judged  by  the  facts  presented 
in  this  case,  is  not  complete. 

Certain  persons  representing  themselves  as  the  heirs  and 
assignees  of  the  heirs  of  the  estate  of  Lockhart,  represent  to  the 
<x>unty  court  of  Gk>nzales  county,  in  a  petition  filed  by  them, 
chat  the  estate  bad  been  previously  adjninistered  and  closed; 
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Ihat  a  number  of  land  claims^  being  interests  for  location,  eyi- 
danced  by  bonds,  etc.,  had  not  been  disposed  of  daring  the 
previooB  administration;  that  an  administration  ds  bonis  non 
iras  ttien  pending;  that  said  claims  would  be  worthless  under 
an  ordinary  partition  amongst  those  interested  in  them;  that 
a  bond  had  been  given  by  the  heirs  for  the  payment  of  all  the 
debts  due  from  said  estate,  and  they  pray  that  these  claims 
may  be  sold  without  any  lien,  and  that  the  proceeds  be  divided 
amongst  those  interested.  The  court  granted  an  order  in 
acoordance  with  their  prayer,  and  appointed  S.  B.  Conley  a 
commissioner  to  sell  said  claims  and  make  title  thereto,  which 
he  did.  At  said  sale,  F.  Chinault,  who  was  one  of  the  peti- 
tioners as  assignee,  purchased  those  claims  to  the  amount  of 
over  eleven  thousand  acres  of  land,  as  appears  by  the  sale  biU, 
for  twenty-eight  dollars,  one  of  which  was  the  one  third  of  the 
league  and  labor  of  William  Newman,  the  land  now  in  contro- 
versy. 

It  does  not  appear  for  what  reason  administration  of  the 
estate  of  Lockhart  was  attempted  after  it  had  once  been  closed. 
In  a  similar  case,  it  was  held  by  this  court  that  the  adminis- 
tration was  void  for  want  of  power  in  the  court,  and  that  it 
was  subject  to  objection  collaterally  by  one  who  was  no  party 
to  the  proceeding:  Fisi  v.  Norvel,  9  Tex.  13  [58  Am.  Dec.  128]; 
see  also  Hurt  v.  Horiony  12  Tex.  285. 

But  supposing  that  it  had  been  shown  that  the  court  had 
full  authority  to  grant  the  administration,  there  is  another 
objection  to  this  title  in  the  fact  that  it  was  made  by  the  com- 
missioner Conley,  instead  of  the  administrator  de  bonis  non. 
However  plenary  the  powers  of  the  county  court  may  be  upon 
the  subject  of  a  partition  of  a  deceased  person's  estate,  when  a 
sale  of  property  becomes  necessary  to  carry  out  the  partition, 
the  administrator  must  sell  and  execute  his  deed  to  divest  the 
estate  of  the  title.  The  district  court  might  as  well  appoint  a 
commissioner  to  levy  upon  and  sell  property  in  satisfaction  of 
a  judgment  for  money,  while  there  was  a  sheriff,  as  for  the 
county  court  to  appoint  a  commissioner  to  sell  the  land  of  an 
estate  while  there  was  an  administrator.  And  if  there  was  no 
administrator,  from  death  or  resignation,  there  could  be  no 
such  action  of  the  court  until  one  was  appointed.  The  estate 
is  vested  in  the  heirs,  subject  only  to  such  disposition  of  it  as 
may  be  necessary  to  be  made  by  the  administrator  under  the 
orders  of  the  court,  to  pay  debts,  make  partition,  and  the  like. 
It  is,  therefore,  not  a  sale  by  any  one  who,  through  the  author- 
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ity  of  the  oonnty  court  in  the  admiziiBtratioQ  of  Lockhitrt^ft 
estate,  could  make  a  title.  Nor  are  the  heirs  necessarily 
estopped  hy  it,  so  as  to  make  it  tantamount  to  a  regular  pro- 
bate sale;  £)r  the  object  of  the  parties  is  transparent.  It  bears 
upon  its  fitce  the  marks  of  an  extrajudicial  proceeding  for 
their  own  convenience  or  profit;  conforming  in  nothing,  either 
of  form  or  substance,  to  a  regular  proceeding  for  the  partitioo 
of  a  deceased  person's  estate.  It  is  an  effort  to  use  the  coori 
as  an  instrument  to  do  what  they  could  have  done  themselves 
if  they  were  the  owners  of  the  estate;  and  that  in  a  way  in  no 
degree  whatever  conformable  to  the  proceeding  of  partition,  as 
known  to  the  laws  of  this  state.  Regarded  in  this  point  of 
view,  the  county  court  could  not  give  judicial  sanction  to  any 
part  of  the  proceeding;  and  therefore,  to  complete  the  title 
under  Conley's  deed,  it  should  have  been  shown  that  these 
petitioners  were  the  owners  of  the  estate  of  Lockhart,  as  heirs 
or  the  assignees  of  the  heirs.  For  this  defect  in  the  proo^  the 
judgment  must  be  reversed. 

The  point  mainly  relied  on  by  counsel  was  the  admission 
in  evidence  of  Newman's  bond  to  Lockhart,  as  a  recorded  on- 
strument,  it  having  been  proved  for  record  before  a  deputy 
clerk  of  the  county  court.  In  Miller  v.  Thatcher j  9  Tex.  482 
[60  Am.  Dec.  172],  it  was  said,  in  referring  to  a  question  not 
decided  in  the  case,  that  a  deputy  clerk  of  the  county  court 
had  no  such  authority.  We  are  of  opinion  that  he  had  such 
authority,  and  cannot  therefore  reverse  this  case  on  that  groimd. 

In  the  organization  of  the  courts  and  tribunals  of  the  repub- 
lic in  1836,  a  great  variety  of  duties  was  imposed  upon  the 
clerk  of  the  county  court,  all  of  which  constituted  his  duties 
in  his  capacity  as  '^  clerk  of  the  county  clerk."  He  was  made 
recorder  for  his  county,  and  was  authorised  to  take  the  proof 
and  acknowledgment  of  deeds  (and  other  instruments  per- 
mitted to  be  recorded),  for  record  in  his  county:  Hart.  Dig., 
p.  833. 

In  1837,  it  was  enacted  by  a  statute,  "  that  the  clerks  of  the 
several  county  and  district  courts  ef  this  republic  be  author- 
ized  to  appoint  a  deputy,  to  whom  they  shall  administer  an 
oath  futhfuUy  to  discharge  the  duties  of  their  office,  and  shall 
in  all  cases  be  responsible  for  the  conduct  of  their  deputies:'^ 
Hart.  Dig.,  p.  152. 

The  business  and  object  of  a  deputy  is  to  perform  the  duties 
«f  his  prinoipaL    Taking  proof  of  instruments  for  reooid  in 
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hif  ooonty  being  one  of  the  duties  of  the  '^  clerk  of  the  county 
cooit,"  his  deputy  had  authority  to  perform  it. 
Judgment  reversed  and  cause  remanded  for  new  trial. 

Whbkt.kr,  C.  J.  I  concur  in  so  much  of  the  opinion  as 
afi&rms  the  power  of  the  deputy  clerk  of  the  county  court  to 
take  the  acknowledgment  or  probate  of  deeds  for  registration, 
but  not  in  all  the  views  of  the  case  taken  by  the  nugority  of 
the  court 

Reversed  and  remanded. 

JmaBinonoH  ov  Fbobati  Court  to  PAsmioK  Dboidbit's  BsAiffrt  Jbrl 
▼.  Rowe^  68  Am.  Deo.  714;  Sigommeif  t.  ^My,  82  Id.  248;  nls  of  land  lor 
portitiaD,  1^  oonuniMionen  Appointed  by  probate  ooortx  SuUtm  t.  WilBaNU^ 
76  Id.  297. 

AaiuAL  Fabxiiioiv  bt  Sauk  uajube  Judoiodit  ov  PABxnioiVy  usi>me  Niw 
ToBK  Btatutis:  Mead  ▼.  MUdM,  72  Am.  Dea  45S. 

PowsB  OT  Depott  Clebk  to  Taks  AcKHOWLBDOimras  09  Dodb:  XMngh 
eftMT.  KeOeOe,  41  Am.  Deo.  169,  note. 

Thx  pbingipal  oabb  la  vollowsd  aa  aatbority  that  depaty  dark  haa 
tike  right  to  take  acknowledgmeata  and  r^giater  deeda,  in  Coolb  t.  KnoU,  28 
1^.  90;  FrineU  r.  Jchuon,  30  Id.  35;  Werir.  Schneider,  64  Id.  330.  It  ia 
cited  aa  to  anffiaianoy  of  exeoae  for  reopening  adminiatration  of  eatate  for 
fupooa  of  oomplating  a  partition^  in  Ou^fard  ▼.  £om^  48  Id.  748. 


PbABSON   U   BUBDITl'. 
ras  TazAfl,  107.] 
DxnxnAiiT  Showb  PoBBnsioir  nr  Hni«iEf,r  ov  LavB  or  Onmo- 
f or  three  years  prior  to  the  oommenoement  of  the  amt,  holding  by 
a  regular  ohain  of  title  from  or  under  the  soyereignty  of  the  ooil,  it  ia  a 
good  defenae,  although  the  jury  may  beUeTo  that  frand  in  obtaining  the 
deed  waa  anffioiently  prored. 
DiiD  nuxM  Adionistratob  or  Lahb  or  ma  Lnnsr atb,  bt  Hoi  Sold  to- 
DXB  Obdib  ot  Pbobatx  Ck>UBT,  Toidable  for  fraudulent  oollnaian  be- 
tween the  adminiatrator  and  the  pnrchaaer,  may  be  impeaohed  only  by 
a  sabeeqnent  adminiatrator,  or  by  the  heira  or  deviaeea,  and  ia  valid  to 
aU  intenta  aa  to  all  other  peraooa. 
liMiniio  Qajsor  ov  Statdtb  ov  LnirrATiOHa  ov  Tbbmm  Tsabs  ia  to  make 
that  period  of  adTerae  poeaeaaion  of  land  matore  the  inteior  title  in  the 
haada  of  the  pooeenor  into  the  aaperior  title. 

**lBTBXNazo  FAiBinaa  and  HoirBSTr,"  Bmbbaobd  dt  D«iuimeB  w 
OOLQB  ov  TiTLB  OT  Tmiab  Statut^  relate  to  the  meana  of  proring  the 
right  of  property  in  the  land  ao  aa  to  make  the  title  equitably  equal  to  a 
v^gnlar  ohain. 

tmn,  Whxob  ibom  Whoui  Bjdoobd  AFnuBs  to  wm  Bnai^  win  nol 
badjaturbed  intiM  appelkte  eourt^  thoogh  it  be  ooBtnry  to  tiMehavfi 
«f  tiM  ooort  below. 
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Appeal  from  Williamson.  Suit  brougbt  by  an  administnir 
tor  de  bonis  non  to  eet  aside  a  deed  made  by  a  former  admin* 
istrator,  under  an  order  of  the  probate  court  to  defendant 
Burditt,  which,  it  was  alleged,  was  made  through  fraudulent 
collusion  between  the  administrator  and  Burditt  Defendant, 
among  other  defenses,  pleaded  the  statute  of  limitations  ojf 
three  years.  Enough  of  the  facts  are  stated  in  the  opinion  to 
render  the  conclusions  announced  understood. 

W.  8.  OldJiamy  and  W.  X.  and  Charles  L.  Sobardsj  for  the  ap- 
pellants. 

Chandlery  Turner^  and  Seotij  and  A,  /.  HamilUmf  tor  the  n^ 
pellees. 

By  Court,  Roberts,  J.  This  cause  was  before  this  oomt  by 
the  name  of  Burdett  v.  SUsbeej  and  reported  in  15  Tex.  004, 
where  a  fiill  statement  of  the  fkcts  will  be  found,  except  those 
which  relate  to  the  proof  of  fraud  in  Burdett's  title. 

In  the  opinion  in  that  case,  it  was  said  that  "  if  the  plain- 
tiff can  prove,  as  he  insists,  that  there  was  fraud  in  the  sale, 
to  which  the  defendant  was  privy,  or  of  which  he  is  charge- 
able with  notice,  then,  it  is  true,  his  title  will  not  protect  him 
either  in  his  possession  or  his  improvements.  But  if  the  sale 
was  fairly  made,  and  the  defendant  was  a  bona  fide  purchaser 
for  value,  his  title  wiU  not  be  affected  by  the  irregularities  in 
the  proceedings  of  the  administrator  and  the  probate  courts:'' 
Burdett  v.  SiUbeej  15  Tex.  620. 

By  an  amendment,  the  plaintiff  pleaded  fraud  in  the  pro- 
curement of  the  deed  by  defendant  Burdett,  and  defendant 
pleaded  the  statute  of  limitations  of  three  years.  A  verdict 
was  rendered  for  defendant. 

Defendant  does  not  admit  facts  which  constitute  him  a 
fraudulent  purchaser,  as  contended  for  by  the  counsel  tat 
plaintiff,  for  he  nowhere  admits  that  the  land  sold  for  less  than 
its  market  value  at  the  administrator's  sale,  or  that  his  pur- 
chase in  any  way  prevented  other  persons  from  bidding  more 
for  the  land  than  he  did. 

Whatever  may  be  said  about  the  sufficiency  of  the  proof 
upon  the  issue  of  fraud,  the  defendant  showed  that  he  had 
been  in  possession  of  the  land  for  three  years  before  the  insti- 
tution of  the  suit,  holding  by  a  regular  chain  of  title  from 
and  under  the  sovereignty  of  the  soil.  And  if  that  is  a  good 
defense  in  this  case,  he  is  entitled  to  the  verdict  which  he  ob- 
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i,  though  that  might  be  contrary  to  the  view  of  the  law 
entertained  and  announced  in  the  charge  of  the  court. 

We  think  it  is  a  good  defense,  notwithstanding  the  jury 
might  have  believed  that  the  fraud  in  Burditt's  deed  was  suf- 
ficiently  proved.  As  a  mere  question  of  the  validity  of  Bm> 
ditt's  title,  it  is  true,  as  stated  in  the  opinion  above  quoted,  the 
plaintiff  was  in  a  situation  to  avoid  Burditt's  deed  for  fraud 
and  have  it  set  aside,  being  the  administrator  of  Silsbee's 
estate.  Had  some  one  else  brought  suit  against  Burditt,  claim- 
ing the  land,  not  under  Silsbee,  but  under  a  junior  patent 
granted  to  some  one  else,  then  he  would  not  have  been  in  a 
situation  to  avoid  Burditt's  deed  for  fraud.  It  was  in  this 
point  of  view  that  the  remark  was  made  in  the  opinion  quoted, 
that  plaintiff  could  avoid  Burditt's  deed  by  showing  it  to  be 
fraudulent.  It  was  made  with  reference  to  the  validity  of 
Burditt's  title,  and  not  with  reference  to  its  capacity  to  support 
the  defense  of  the  statute  of  limitations  of  three  years.  It 
simply  asserted  the  principle  that  Burditt's  deed  was  voidable, 
and  the  facts  which  constituted  its  voidableness  could  be  shown 
in  this  suit  so  as  to  have  the  legal  title  divested  out  of  Burditt 
and  returned  to  the  heirs  or  devisees  of  SUsbee.  The  adminis- 
trator having  power  to  sell,  and  having  sold  the  land,  the  legal 
title  passed  to  Burditt,  and  from  the  time  it  was  recorded  he 
held  under  a  regular  chain  of  title  from  and  under  the  sov- 
ereignty of  the  soil.  It  was  a  good  and  valid  title  against  all 
the  world,  except  the  administrator  of  Silsbee's  estate  or  the 
heirs  or  devisees  of  Silsbee.  As  to  them,  it  was  voidable,  not 
void.  As  to  them,  it  stood  prima  facie  as  a  good  title,  until 
they  should  institute  a  suit  in  some  competent  court,  and  show 
such  beta  as  would  establish,  not  that  the  legal  title  had  not 
passed,  but  that  Burditt  had  fraudulently  obtained  the  legal 
title  to  the  land,  and  thereby  obtain  a  judgment  of  recovery 
setting  aside  the  deed  and  reinvesting  the  title  in  those  thus 
shown  by  the  adjudication  to  be  equitably  entitled  to  it.  The 
evidence  of  the  true  facts  relating  to  such  a  transaction  is  as 
liable  to  be  lost  by  lapse  of  time  as  of  those  relating  to  any 
other,  and  flierefore  it  is  just  as  reasonable  that  some  limitation 
should  be  fixed  for  the  institution  of  such  a  suit  as  any  other. 

The  law  has  fixed  three  years,  where  the  purchaser  goes 
into  possession,  holding  under  such  voidable  title:  0.  &  W. 
Dig.,  art  1328.  Such  a  i>arty  holds  for  himself,  and  not  in 
trust  for  his  vendor,  and  therefore  his  possession  is  adverse. 
It  may  be  the  inferior  title,  as  comjmred  to  that  which  the 
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Tendor  can  assert;  still  it  is  a  title  until  destrojed  by  the  e^ 
tablishment  of  the  superior  title. 

The  leading  object  and  effect  of  the  statute  of  limitations 
are  to  make  three  years'  adverse  possession  of  land  mature 
the  inferior  title  in  the  hands  of  the  possessor  into  the  superior 
title:  Porter  y.  Coekej  Peck,  81;  Humbert  y.  Trinity  Chwreh^  24 
Wend.  686. 

We  do  not  dedde  this  case  upon  any  other  principle  than 
those  which  would  govern  us  were  Burditt's  only  a  color  of 
title  instead  of  a  title.  The  terms  ^^intrinsic  fEumess,  and 
h<mes1y/'  embraced  in  the  definition  of  color  of  title  in  our 
statute,  relate  to  the  means  of  proving  the  right  of  property  in 
the  land,  so  as  to  make  the  title  equitably  equal  to  a  regular 
chain. 

Judgment  affirmed. 


Wbo  mat  Impeaxm  Dsid  iob  Fkaud  nr  Bzaoomnr 
▼.  Litt/e^  60  Am.  Dea  81;  and  see  ifeCWwgJk  ▼.  VToA;  ^3  Id.  715. 

iMPBACHifEirr  07  Dmbdsrt's  Deed  bt  Pebsohal  Repbesentaxit^  far 
irand  aa  to  orediton:  Ctmitdl  ▼.  Chandiar,  62  Am.  Deo.  546,  546,  noio. 

Wheiheb  Fbattd  wnj.  be  Adiotted  aa  Exgbftiok  to  BumnHO  or 
SvATUTE  07  Ldotatiovs,  waa  held  to  be  an  open  qneation  in  the  oouita  of 
Texas:  SmUh  ▼.  f^,  76  Am.  Dea  109,  and  note  114. 

The  FBDrotPAL  case  is  orrED,  on  the  point  aa  to  the  objeot^  effect^  and 
eonstraction  of  the  statute  of  limitatioiis,  in  referenoe  to  title  to  land,  in 
BurlemmY.  Burkaon,  28 Tex.  417;  ErhardY.  Ifeame,  47 Id.  480.  It  is  cited 
to  the  point  that  a  deed  voidable  for  fraad  will  support  the  defense  of  three 
years'  limitation,  in  Dowm  ▼.  Porter,  54  Id.  62;  Fry  ▼.  Baker,  59  Id.  405; 
to  the  point  that  where  it  is  sought  to  impeach  a  judgment  of  a  domastio 
court  of  general  jurisdiction,  by  matter  deAors  the  reootd,  and  whidi  most  be 
sustained  by  proof  aiiutidef  as  in  case  of  alleged  frand  of  a  party,  thia  must 
be  done  by  some  proper  affirmatiTe  prooeeding^  and  which  tlao^  upon  grounds 
of  public  pdioy,  must  be  instituted  within  the  time  enjoined  by  law,  it  is 
cited  in  Murekuon  ▼.  WkUe,  54  Id.  83;  to  the  point  that  the  frand  of  a  party 
does  not  render  the  transaction  absolutely  void  within  itsell^  but  simply 
affords  the  ground  to  have  it  declared  void  by  a  proper  proceeding  for  this 
purpose,  it  ii  cited  in  Id.  85.  Sven  a  link  in  a  chain  of  title  subsequent  to  a 
patent,  which  ii  not  void  but  voidable,  will  constitute  a  link  in  the  chain  of 
"title  "  within  the  meaning  of  the  statute  of  limitation  of  three  yean;  and 
this  even  thon|^  such  voididile  deed  had  its  origin  in  a  transaotion  between 
the  grantor  and  grantee^  which  was  frandulant  as  to  an  estate  lepieaentsd 
by  the  grantors  Leagm  v.  Mogam,  50  Id.  488^  oitmg  the  prino^al 
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Itt  Tnatoar,  MIL] 

Ovnni  mw  Piw  bab  Bxamnys  Bioiit  to  m  Poububuui  amd 

IQB  PuAFWi  OF  PuBUO  WoBSHiP,  and  trMpttM  ^mrv  lilmiiwii/frBgit  Um 
lor  a  Tiolatioii  of  the  ownar's  right  off  potaenon. 

Fawil  BvzDBf cb  d  AnmanBUi  10  Show  that  a  sabeoriptioo,  axpfawed  ia 
tmnitobe  ''forthepozpoaeof  bfii]ld]]igaOftth(diodiapd9''waamttiided 
''for  the  pQzpoae  off  bfuildiiig  a  Boman  Oatholio  ohapdy*  to  be  vaed  aa  a 
plaoa  off  pablio  worahip^  aooording  to  the  ritea  and  eerMimniea  el  the 
^^.^MTiyi^w  Oathftlift  ghnroh. 

CUvov  Law  Of  BoMAH  Oaibouo  Cboboh  n  without  Fobob  or  Adtbobir; 
jj  SuCB,  nr  YsBMORTy  and  ia  to  be  oooaidered  in  datennining  the  V^gfl 
lighta  of  partifla  only  ao  &r  aa  it  ia  reoogniaed  in  or  made  part  el  aoma 
agreement  under  which  thoae  rights  are  derived. 

QmvnoN  n  Ora  or  Fact,  whether  the  mlea  off  the  canon  kw  of  the  Boman 
Oatholio  ehnreht  relative  to  the  property  in  pewa,  were  adopted  or  reoog* 
niaed  by  the  aignera  to  a  aabacription  for  the  building  el  a  Oatholio 
ohapeL 

Odoupakot  bt  Onb  TxNAiTT  IN  Ooiofov  or  PabtubjiiAB  Pabt  or  Oomioir 
Pbofebtt»  by  agreement  of  the  othera,  ia  ao  far  a  aeveranoe  in  faot  aa  te 
pennit  him  to  Tnaintain  treapaaa  againat  them  for  the  aame  aota  whioh 
woold  oonatitnte  treapaaa  in  a  atranger,  even  thoa^  the  length  el  aneh 
occupation  woold  be  inanffloient  to  matore  an  ahaoMi  lafil  tiHa  in 
aereralty. 

Thb  opinion  states  the  case. 

B.  H.  SmaUeyy  for  the  defendants 

WaUam  W.  WhUe,  H.  8.  Bojfce^  mud  L.  E.  Atto%  ftr  fhe 
plaintiff. 

By  Coorty  Kw.T^niKiy  X    This  is  an  action  of  trespass  yiMfs 
sbMfiHii  ivitii  a  count  in  case  joined  nnder  the  statate  (Acts  of 
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1856,  Na  8),  text  the  deetraotfon  by  the  defendants  of  a  pew 
in  the  Roman  Catholio  chapel  or  church  in  Highgate,  which 
the  phiintiff  claimB  to  have  owned  as  his  property.    • 

It  appeared  from  testimony  introduced  on  the  trial,  which 
was  not  controverted,  that  the  building  of  this  church  was 
commenced  in  the  year  1849,  and  finished  in  1851,  and  that 
when  the  building  was  commenced,  the  land  upon  which  it 
was  erected  was  owned  by  Messrs.  S.  W.  and  S.  S.  Keyes;  that 
from  September,  1851,  to  the  time  of  the  alleged  trespass  by 
the  defendants  in  tearing  up  and  removing  the  pew  in  ques- 
tion, which  was  on  the  thirteenth  day  of  May,  1856,  the  plain- 
tiff  was  in  the  exclusive  use  and  occupancy  of  that  pew 
whenever  the  church  was  open  for  public  worship;  that  on  the 
twenty-fifth  of  January,  1853,  the  title  and  estate  of  the  Messrs. 
Keyes  in  the  land  on  which  the  church  was  erected  was  con- 
veyed to  the  Right  Reverend  John  B.  Fitzpatrick,  who  at  that 
time  was  the  bishop  of  the  Roman  Catholic  diocese  of  Boston, 
of  which  the  state  of  Vermont  formed  a  part;  that  in  October, 
1853,  the  territory  within  the  limits  of  the  state  of  Vermont 
was  separated  from  the  diocese  of  Boston,  and  erected  into  a 
new  diocese  of  the  same  church,  called  the  diocese  of  Burling- 
ton, of  which  the  defendant  De  Goesbriand  was  duly  appointed 
and  installed  as  the  bishop,  and  that  upon  his  installation,  he 
was  authorized  by  Bishop  Fitzpatrick  to  take  charge  of  the 
church  buildings  in  Highgate,  and  to  control  and  manage  thp 
same  as  he  thought  proper.  It  is  not  questioned  that  Bishoi 
De  Goesbriand  succeed^  to  and  is  invested  with  all  the  rights 
connected  with  this  chapel  or  church  which  belonged  to  Bishop 
Fitzpatrick,  and  it  is  admitted  that  the  other  two  defendants 
who  assisted  in  tearing  up  and  removing  the  pew  in  question 
acted  under  his  directions. 

Pews  constitute  a  subject  of  peculiar  ownership.  They  are 
defined  to  be  inclosed  seats  in  churches,  and  it  is  said  that 
according  to  modem  use  and  idea,  they  were  not  known  till 
long  after  the  Reformation,  and  that  inclosed  pews  were  not  in 
general  use  before  the  middle  of  the  seventeenth  century,  being 
for  a  long  time  confined  to  the  family  of  the  patron:  Hook's 
Church  Diet.,  tit  Pews.  In  England,  the  right  of  prop- 
erty in  a  pew  is  a  mere  easement  or  incorporeal  right,  and 
hence  the  English  doctrine  that  case  only  will  lie  for  the  disturb- 
ance of  the  occupant.  In  Boothly  v.  JSatZy,  Hob.  69,  it  is  held 
that  the  church  and  church-yard  are,  in  law,  the  soil  and  free- 
hold of  the  parson,  yet  the  use  of  the  body  of  the  church,  and  Hm 
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repair  and  maintenance  of  it  is  common  to  all  the  parishioners. 
^And  for  avoiding  of  confoaion,  the  distribution  and  disposing 
d  seats  and  charges  of  repair  belong  to  the  ordinary/'  or  per- 
mxk  having  ecclesiastical  jurisdiction,  ^^and  therefore  no  man 
can  challenge  a  peculiar  seat  without  a  spdal  reason,"  as  pre- 
Mribing  to  repair  and  maintain  it    But  in  this  country,  the 
owner  of  a  pew  has  an  exduslTe  right  to  its  possession  and  en- 
joyment for  the  purposes  of  public  worship,  not  as  an  ease- 
ment^  but  by  yirtue  (^  an  individual  right  of  property,  derived, 
In  theory  at  leasts  from  the  proprietors  of  the  edifice  or  free- 
hold, and  hence  trespass  quare  etoimm  lies  for  a  violation  of 
iha  owner's  right  of  possession.    It  is  now  well  settled  in  this 
ooontry  that  in  the  absence  of  any  statute  provisions,  this  kind 
of  property  is  to  be  considered  as  real  estate  in  all  oases  aris- 
ing under  the  statute  of  frauds,  or  of  conveyances,  or  of 
descents  and  distributions:  1  GreenleaTs  Cruise  on  Beal  Prop- 
•rty,  44;  Shaw  v.  Beveridge,  8  Hill  (N.  Y.),  26  [88  Am.  Dec. 
816];  Jaehon  v.  RounsevilUj  6  Met  127;  Kellogg  v.  DicJAMon^ 
18  Vt  266;  Hodges  v.  Green,  28  Id.  858;  Barnard  v.  Whipple^ 
Id.  402;  First  Baptist  Church  v.  Bigelow,  16  Wend.  28; 
V.  Osgood,  8  Barb.  130.     ^'Pews  or  slips  in  meeting- 
lioases  or  places  of  public  worship"  are  declared  to  be  real  es- 
tate in  this  state  by  statute:  Acts  of  1853,  No.  33.    In  the  case 
of  Kellogg  v.  DicHnson,  18  Vt.  266,  it  is  said  by  Williams,  C.  J.« 
that  "in  this  country,  a  church  may  be  built  by  a  parish,  an 
inoofrporated  society,  or  by  an   individuaL     These  several 
methods  were  recognized  in  the  case  of  Bahersfield  Congrega* 
tUmal  Society  v.  Baker,  15  Id.  119  [40  Am.  Dec.  668].    The 
persons  who  built  a  meeting-house  in  either  of  these  ways  may 
retain  the  fee  and  maintain  an  action  of  trespass  tot  an  ixgury 
to  the  yard  or  buildings,  and  the  right  to  a  seat  or  to  the  pews 
may  be  in  other  individuals  entirely  distinct  from  them.    The 
interest  of  the  pew-holders  is  several.    They  have  an  exclusive 
light  to  occupy  a  particular  seat,  to  the  exclusion  of  all  others, 
when  the  house  is  used  for  the  purpose  for  which  it  was 
erected." 

The  persons  who,  by  their  agreement,  efibrts,  and  means, 
oreate  property  of  this  description,  have  an  unquestionable  right 
to  establish  its  character  and  incidents,  provided  that  these 
he  such  as  are  not  inconsistent  with  the  laws  of  the  state,  and 
the  respective  rights  of  the  plaintiff  and  the  defendant 
De  Goesbriand  will,  therefore,  depend  upon  the  agreement 
SBtaied  into  between  the  various  parties  connected  with  the 
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purchaBe  and  conTeyance  of  the  land  npon  which  the  churdi 
was  erected,  and  with  the  building  of  the  church  itself. 

The  original  subecription  for  the  buUding  of  this  chapel,  or 
church,  was,  by  its  terms,  a  subscription  "  for  the  purpose  of 
building  a  Ca^olic  chapel  in  Highgate  village,"  and  the  sub- 
scription for  the  purchase  of  the  land  for  the  site  is  expressed 
to  be  *^  towards  the  purchase  of  the  two  lots  of  land  for  the  use 
of  chapel."  The  term  '^  Catholic  chapel,"  used  in  the  first  of 
these  subscriptions,  has  no  such  precise  and  definite  significar 
tion  as  to  exclude  extrinsic  oral  evidence  to  interpret  its  mean- 
ing,  or  to  point  its  application  to  the  subject-matter.  The 
courtesies  of  private  society,  and  of  political  and  religioiii 
controversy,  accustom  us  to  concede  to  persons  of  any  oom- 
munion  or  party  such  appellations,  by  way  of  distinction,  as 
they  choose  to  assume  for  themselves;  but  we  should  disre^ud 
a  most  palpable  reality  if  we  failed  to  recognize  the  fact  that 
large  bodies  of  Christians,  not  in  communion  with  the  church 
of  Rome,  assert  in  their  creeds  and  daily  worship  their  right  to 
the  name  of  Catholic,  and  reject  as  heretical  and  schismatical 
any  assumption  that  the  terms  "Catholic"  and  "Soman 
Catholic  "  are  equivalent,  or  even  allied  in  signification.  The 
sense  in  which  this  term  was  used  and  understood  by  the  sub- 
scribers when  they  made  their  subscriptions  "  for  the  purpose 
of  building  a  Catholic  chapel,"  is  therefore  properly  to  be 
determined  by  extrinsic  oral  evidence,  and  it  appears  thai 
such  evidence  was  introduced  on  the  trial,  without  objection, 
to  show  that  the  building  of  this  chapel  was  an  undertaking 
commenced,  carried  on,  and  accomplished  by  the  Roman 
Catholics  in  that  vicinity,  and  that  after  iis  completion  it  was 
always  used  by  that  denomination  of  Christians  for  public 
worship^  and  had  always  been  under  the  control  and  supers 
vision  of  priests  of  that  commnnion.  These  facts  were  not 
controverted  on  the  trial,  and  are  therefore  to  be  regarded  as 
proved. 

This  subscription  must,  theieibre,  be  considered  and  treated 
as  if  it  had  been  expressed  to  have  been  made  "  for  the  pur^ 
pose  of  building  a  Roman  Catholic  chapel,"  to  be  used  as  a 
place  of  public  worship,  according  to  the  rites  and  ceremonies 
of  the  Roman  Catholic  church.  It  appeared  on  the  trial  that 
the  owning  or  controlling  of  a  pew  in  a  church  by  a  lay- 
man  is  forbidden  by  the  canons  or  ecclesiastical  laws  of  that 
ehuioh,  and  that  the  plaintiff  was  a  layman.  But  the  canoiL 
law  of  the  Roman  Catholic  church,  considered  in  reference  to 
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any  intrinsic  obligation,  has  no  force  or  authority  in  this  state. 
It  is  a  law  of  the  church,  and  not  of  the  state,  and  it  is  not  to 
be  considered  in  determining  the  legal  rights  of  the  parties, 
except  so  fjEur  as  it  was  recognized  in  or  made  a  part  of  the 
agreement  or  contract  nnder  which  those  rights  are  derived. 
In  the  elaborate  and  lucid  opinion  delivered  by  Williams,  C.  J., 
in  Smith  v.  NeUan,  18  Vt  611  (see  pages  <54&-^2),  he  says  that 
in  this  state,  "  we  have  no  religious  establishment,  no  ecclesi- 
astical law  or  courts  established  by  any  authority.  All  their 
laws  are  wanting  in  this  essential  requisite  to  give  them  any  au- 
thority, that  they  are  not  'prescribed  by  the  supreme  power  in  a 
state.'  And  though  they  may  form  constitutions,  enact  canons, 
laws,  or  ordinances,  establish  courts,  or  make  any  decisions, 
decrees,  or  judgments,  yet  they  can  have  only  a  voluntary 
obedience,  [and]  cannot  effect  any  civil  rights,  immunities, 
or  contracts,  or  alter  or  dissolve  any  relations  or  obligations 
arising  from  contracts." 

It  is  urged,  on  the  part  of  the  defendants,  that  the  object 
and  design  of  the  parties  to  the  original  undertaking  to  build 
this  chapel  or  church,  as  expressed  in  their  subscriptions,  was 
to  erect  a  Roman  Catholic  church;  and  that  the  admission  of 
the  right  of  a  layman  to  own  and  hold  a  pew  therein  would 
prevent  its  being  a  Roman  Catholic  church,  even  though  recog- 
nised in  the  subscription  or  agreement;  and  that  any  agree- 
ment for  the  division  of  the  pews  among  the  subscribers  to  be 
owned  in  severalty,  whether  contained  in  the  original  sub- 
scription or  i^reement,  or  not,  is  to  be  rejected  and  disregarded 
as  being  repugnant  to  the  obvious  design  and  intent  of  the 
parties  in  reference  to  their  proposed  undertaking;  that  the 
original  subscription  for  the  bidlding  of  the  church  was  a 
contract  in  writing  that  the  church  to  be  built  by  the  funds  to 
be  raised  should  be  a  Roman  Catholic  church;  and  that  no 
parol  testimony  should  have  been  admitted  to  show  that  at 
the  time  the  subsdption  papers  were  signed  there  was  a  parol 
agreement  made  by  the  parties  thereto  that  the  several  sub- 
scribers (they  being  laymen)  sho^ild  own  the  pews  in  the 
church,  because  it  would  be  repugnant  to  the  written  contract, 
inasmuch  as  the  building  to  be  erected  could  not  be  a  Roman 
Catholic  church  if  laymen  were  permitted  to  own  pews  in  it. 

Assuming  the  purpose  expressed  in  the  subscription  papers 
to  be  that  of  **  building  a  Roman  Catholic  chapel,"  the  natural 
import  of  those  terms  in  their  popular  sense  would  seem  to  be 
ihat  the  building  to  be  erected  should  be  used  as  a  bouse  tat 

Dm.  Vol.  LXXX- 
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the  celebration  of  public  worship  according  to  the  rites  and 
ceremonies  of  the  Roman  Catholic  church,  and  such  a  use  of 
the  building  is  consistent  as  well  with  the  claims  of  the  plain 
tiff  as  with  those  of  the  defendants  in  this  case;  for  the  ode- 
bration  of  public  worship  cannot  be  said  to  be  necessarily,  if 
at  all,  connected  with  any  right  of  property  in  the  pews.  The 
agreement  or  intention  of  the  original  subscribers  to  the  under- 
taking is.  to  be  carried  into  effect  whenever  properly  ascer- 
tained, but  we  regard  the  question  whether  the  rules  of  the 
canon  law  in  relation  to  the  property  in  the  pews  were  adopted 
or  recognized  by  them  when  they  entered  into  the  original 
agreement  or  contract  for  the  building  of  this  chapel,  as  being 
one  of  fact  and  not  of  law;  and  unless  those  rules  were  bo 
adopted  and  recognized  by  the  subscribers,  we  ought  not  to 
interpolate  them  into  the  text  of  the  original  contract.  We 
do  not,  therefore,  consider  that  the  parol  testimony  offered  by 
the  plaintiff,  which  was  received  to  show  the  original  verbal 
agreement  in  regard  to  the  division  and  holding  of  the  pews 
among  the  subscribers,  as  claimed  by  the  plaintiff,  tended  to 
establish  a  purpose  or  arrangement  which  was  inconsistent  or 
at  variance  with  the  written  agreement;  and  we  think  that  it 
was  properly  left  to  the  jury  to  ascertain  and  determine  from 
the  evidence,  under  the  charge  of  the  court,  what  the  agreement 
of  the  subscribers  in  respect  to  rights  of  property  in  the  pews 
was,  and  whether  it  was  contemplated  or  understood  by  them, 
in  making  the  agreement,  that  those  rights  were  to  be  subject 
to  and  regulated  by  the  canons  of  the  Roman  Catholic  church, 
or  were  to  be  controlled  by  their  own  mutual  agreement  or 
contract.  The  jury,  tmder  the  charge  of  the  court,  found  that 
the  original  agreement  among  the  subscribers  was  that  they 
should  buy  the  land  and  build  the  church,  and  that  the  pews 
should  be  divided  among  the  subscribers  so  that  each  might 
own  his  pew  in  severalty,  and  that  this  agreement  was  prac- 
tically carried  out  and  acted  upon;  that  there  was  a  severance 
and  division  of  the  pews  agreed  to  at  the  time  it  was  made, 
by  all  of  the  subscribers,  or  made  according  to  the  original 
agreement  and  subsequently  acquiesced  in  by  all  the  sub- 
scribers, so  that  thereafter,  by  common  consent  of  the  subscrib- 
ers, the  plaintiff,  who  was  one  of  their  number,  was  recognized 
and  agreed  by  all  of  them  to  have  the  right  to  the  exclusive 
occupancy  and  ownership  of  the  pew  in  question,  and  that  the 
plaintiff,  from  that  time  forward  up  to  the  time  of  the  urespass 
complained  of,  did  so  occupy  that  pew  claiming  that  right 
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And  the  court  charged  the  jury  that  the  plaintiff  could  not 
recover  if  the  agreement  among  the  Bubscribers  was  that  the 
land,  church,  and  pews  should  be  under  the  control  of  the 
bishop,  and  held  pursuant  to  the  laws  of  the  Roman  CathoUo 
church,  and  that  no  layman  should  hold  a  pew  in  the  church 
without  the  consent  of  the  bishop.  The  jury,  by  their  verdict 
for  the  plaintiff,  have  negatived  the  existence  of  any  agree- 
ment or  understanding  of  that  character  among  or  on  the  part 
of  the  subscribers. 

The  cases  of  Kellogg  v.  DieHnwaj  18  Vt.  266,  Jackson  v. 
BowMetiUcj  5  Met.  127,  and  Shato  v.  Beveridge,  8  Hill  (N.  Y.), 
26  [88  Am.  Dec.  616],  fully  adopt  the  principle  that  the  right 
of  property  in  pews,  when  owned  by  private  individuals,  is 
separate  and  distinct  from  the  title  to  the  fee  or  feehold  of  the 
church  itself,  and  that  trespass  quare  clautum  lies  at  the  suit 
of  the  owner  for  a  violation  of  his  right  of  possession  of  the 
pew,  and  especially  for  its  actual  destruction.  In  view  of  the 
btcta  thus  found  by  the  jury,  it  would  be  immaterial,  as 
affecting  the  plaintifT's  right  of  recovery,  whether  the  original 
agreement  among  the  subscribers  was  that  the  land  should  bo 
conveyed  to  the  bishop  of  the  diocese,  or  to  the  persons  who 
styled  themselves  the  '^Catholic  Society  of  Highgate."  There 
is  nothing  in  the  case  tending  to  show  that  the  Messrs.  Eeyes 
ever  treated  the  original,  contract  made  with  them,  for  the 
purchase  of  the  land  on  which  the  church  was  erected,  as 
being  forfeited  by  reason  of  a  non-compliance  with  its  terms; 
but  on  the  contrary,  they  appear  to  have  recognized  it  as  a 
valid  and  subsisting  contract,  which  they  were  willing  to  exe- 
cute on  their  part  whenever  the  price  of  the  land  was  paid  to 
them.  When  their  title  was  conveyed  to  Bishop  Fitzpatrick, 
in  January,  1853,  they  had  received  the  full  price  of  the  land 
according  to  the  terms  of  the  original  contract,  and  a  part  of 
the  payment  for  the  land  had  been  made  to  them  by  the  plain- 
tiff on  behalf  of  the  subscribers  for  that  object;  and  the 
plaintiff  then  held  the  pew  in  question  in  actual  possession  in 
severalty,  under  a  division  of  the  pews  in  fact,  previously 
made  by  the  agreement  or  acquiescence  of  all  who  were  then 
interested  in  the  property.  After  the  land  was  paid  for,  the 
Messrs.  Eeyes  should  be  regarded  as  holding  the  legal  estate 
or  freehold  of  the  land  and  the  church  for  the  benefit  of  the 
persons  who  purchased  the  land  and  erected  the  church;  and 
for  a  forcible  injury  to  the  possession  of  any  pew  then  owned 
in  severalty,  the  pew-owner  could  have  sustained  trespass  even 
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as  againfit  them;  and  it  is  quite  obvious  that  Bishop  Fits- 
Patrick,  who  paid  nothing  towards  the  price  of  the  land  or  the 
expenses  of  building  the  church,  or  as  a  consideration  for  the 
<x>nveyance  to  him,  could  stand,  as  their  grantee,  in  no  right  or 
position  in  regard  to  those  who  were  then  the  owners  of  the 
pews  in  the  church,  superior  to  that  in  which  the  Messrs. 
Kejes  themselves  stood  at  the  time  of  making  their  convey- 
ance to  him. 

It  is  urged  on  the  part  of  the  defendants,  that  the  right  to 
pews  is  real  estate,  and  can  only  be  divided  among  tenants  in 
common  by  a  conveyance  in  writing,  or  by  fifteen  years'  pos- 
session under  a  parol  partition;  that  five  years'  possession 
-alone  will  not  make  a  legal  severance  of  the  tenancy  in  com- 
mon; that  if  the  plaintifT  had  any  right  to  the  pew  in  ques- 
tion, it  was  the  right  of  a  tenant  in  common  with  two  of  the 
defendants,  Twombly  and  Minard,  who  contributed  to  the 
fund  to  buy  the  land  and  build  the  church;  and  that  an 
action  of  trespass  vi  et  armis  or  quare  clausum  will  not  lie  in 
favor  of  one  tenant  in  common  against  his  co-tenant.    Where 
the  grantees  of  a  township  made  a  division  of  it  in  fact  among 
themselves,  and  the  division  was  acquiesced  in  for  a  period  of 
'fifteen  years,  it  has  been  recognized  as  a  valid  division  in  law, 
liowever  informal  it  might  have  been,  and  although  not  made 
in  conformity  with  the  requisitions  of  the  statute:  Booth  v. 
Adams,  11  Vt.  156  [34  Am.  Dec.  680].    Such  a  division  ripens 
by  possession  under  it  for  fifteen  years  into  an  absolute  legal 
title  in  severalty.    It  is  true  that  one  tenant  in  common  can- 
not bring  an  action  of  trespass  against  another  for  entry  upcm 
And  enjoyment  of  the  common  property;  but  when  one  tenant 
in  common  occupies  a  particular  part  of  the  common  prop- 
erty by  the  agreement  of  the  other  tenants  in  common,  it  is 
regarded  as  being  so  far  a  severance  in  fact  as  to  permit  him 
to  maintain  trespass  against  them  for  the  same  acts  which 
would   constitute  trespass   in  a  stranger,  even  though  the 
length  of  such  occupation  would  be  insufficient  to  mature  an 
absolute  legal  title  in  severalty.    This  principle  was  settled  in 
the  case  of  Keay  v.  Ooodwiuj  16  Mass.  1,  and  is  recognized  in 
the  case  of  Booth  v.  Adams,  11  Vt.  158  [34  Am.  Dec.  680]; 
and  in  4  Kent's  Com.  370,  it  is  said  that  if  one  tenant  in  com- 
mon '^  occupies  a  particular  part  of  the  premises  by  agreement, 
and  his  co-tenant  disturb  him  in  his  occupation,  he  becomes  a 
trespasser."   See  also  the  case  of  Johnson  v.  Ooodwin,  27  Vi 
28& 


Jan.  1861.]  O'Hsab  v.  Db  Oobsbbiasb.  661 

* 

These  principles  dispose  of  all  the  points  made  on  the  argu- 
ment of  this  case.  The  case  of  Smith  v.  Borihoofj  2  Mich.  116^ 
was  cited  in  the  aipiment  on  the  part  of  the  defendants  as  an 
authority  for  the  proposition  that  a  church  could  not  be  a 
Roman  Catholic  church  in  which  a  layman  was  permitted  to 
own  a  pew,  inasmuch  as  it  would  be  in  violation  of  one  of  the 
fundamental  laws  of  the  church.  The  facts  on  which  the 
controversy  in  that  case  arose  were,  in  substance,  as  follows: 
One  Beaubien  conveyed  a  piece  of  ground  to  Lefevre,  bishop 
of  the  Roman  Catholic  diocese  of  Detroit,  and  his  successors  in 
office  in  trust,  for  the  erection  of  a  church  thereon,  to  be  used  as 
a  place  of  public  worship,  and  for  the  spiritual  use,  benefit,  and 
behoof  of  the  Grerman  Roman  Catholic  church  congregation  in 
the  city  of  Detroit,  according  to  the  rites  and  ceremonies  of 
the  Roman  Catholic  church,  and  for  other  trusts  therein  ex* 
pressed.  The  deed  also  provided  that  in  the  event  of  a 
vacancy  in  the  office  of  bishop,  happening  between  the  death 
of  Bishop  Lefevre  and  the  appointment  of  his  successor,  the 
premises  should  vest  during  such  vacancy  in  the  archbishop  of 
the  Roman  Catholic  church,  of  which  the  diocese  should  be  a 
suffragan.  Trustees  of  the  church  were  afterwards  elected  by 
the  congregation  organized  as  a  corporation  tmder  the  statute 
law  of  the  state.  The  priest  officiating  in  the  church  under 
the  bishop  leased  a  pew  in  it  to  the  defendant,  Bonhoof,  who 
went  into  the  possession  of  it,  and  the  trustees  rented  the  same 
pew  to  Smith,  the  plaintiff*.  The  question  in  the  suit  was 
whether  the  officiating  priest,  or  the  trustees,  had  the  right  to 
control  and  rent  the  pews;  and  the  claim  of  each  party  was 
referred  exclusively  to  the  right  to  the  control  of  the  church 
edifice,  and  not  to  any  private  right  of  property  in  the  pews 
distinct  firom  and  independent  of  that  right,  like  that  claimed 
by  the  plaintiff  in  this  case.  It  was  held  that  under  the  deed 
of  trust,  and  the  constitution,  laws,  and  usages  of  the  Roman 
Catholic  church,  by  which  the  administration  of  the  tem- 
poralities of  the  church  is  vested  in  the  parish  priest,  the  right 
to  rent  the  pews  belonged  to  the  priest,  and  not  to  the 
trustees. 

In  the  opinion  of  the  court,  delivered  by  Chief  Justice  Whip- 
ple, in  that  case,  he  says:  ''  If  I  am  to  believe  the  testimony 
of  witnesses,  it  is  clear  that  when  the  control  of  the  church 
edifice  is  wrested  firom  the  clergy  and  placed  in  the  hands  of 
laymen,  it  ceases  firom  that  moment  to  be  a  Roman  Catholic 
church."    But  he  does  not  intimate  that  a  church  in  which  a 
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layman  was  allowed  to  own  a  pew  could  not  be  considered  aa 
a  Roman  Catholic  church,  and  the  case  did  not  involve  the 
decision  of  any  such  question.  In  view  of  the  fact  stated  in 
the  very  able  and  elaborate  argument  for  the  defendants  in 
this  case,  that  by  the  provisions  of  the  canon  law  leasee  of  pews 
in  a  chiurch,  whether  in  writing  or  by  parol,  cannot  exceed 
three  years  in  duration,  that  case  furnishes  a  suggestive  com- 
mentary upon  a  proposition  of  that  character,  as  well  as  upon 
the  alleged  universality  of  the  application  of  the  rules  of  the 
canon  law  in  respect  to  property  in  pews,  in  the  fact  which 
appears  in  the  report  of  the  case,  that  in  the  fourth  condition 
of  the  deed  of  trust  from  Beaubien  to  Bishop  Lefevre,  it  was 
provided  that  as  soon  as  the  church  to  be  erected  on  the  land 
should  be  completed,  Beaubien,  the  grantor,  and  his  wife  might 
select  and  choose  a  pew  in  the  church,  and  have  and  hold  the 
same  during  each  of  their  natural  lives,  free  and  clear  of  all 
expense,  payment,  assessments,  and  charge  whatsoever.  Our 
conclusions  in  this  case  result  from  the  application  of  the  prin- 
ciple that  the  original  agreement  of  the  subscribers  or  donors 
who,  by  the  union  of  their  efforts  and  contributions,  created 
the  property  in  this  church  and  its  pews,  is  to  be  carried  into 
effect  when  properly  ascertained;  and  this  principle  is  fully 
recognized  in  the  case  of  Smith  v.  Bonhoofj  2  Mich.  115. 

We  regard  this  case  as  having  been  properly  submitted  to 
the  jury,  under  well-considered  and  appropriate  instructionB 
from  the  court;  and  finding  no  error  in  those  instructions,  or 
in  the  refusal  to  instruct  the  jury  as  requested  by  the  defend- 
ants, or  in  the  admission  of  the  parol  evidence  offered  by  the 
plaintiff  to  show  the  original  verbal  agreement  in  regard  to  the 
division  and  holding  of  the  pews  among  the  subscribers  as 
claimed  by  him,  the  judgment  of  the  county  court  is  affirmed. 


Natubs  07  Pbopebtt  nr  Pkwb  Genkrallt,  and  remady  of  a  pefw-ofwnar 
lor  a  dutnrbanoe  in  his  possession:  See  Shaw  ▼.  Beveridge,  3S  Am.  Deo.  616^ 
endnote;  Daniel y.  Wood,  11  Id.  151;  OraniT.  Chaae,  9  Id.  161;  Bammdr. 
Whipple,  70  Id.  422. 

Thb  PBiNdPAL  OAsa  IS  OETBD  in  ffowc  ▼.  8teife»$,  47  Vt.  272;  to  the  point 
that  a  pew-holder  oan  maintain  trespass  even  against  the  society  itself  or  any 
one  standing  upon  its  rights  for  an  exclosion  of  himself  from  his  pew,  nnlesi 
done  in  the  exercise  of  the  ri^t  to  repair  or  rebuild  belooging  to  the  soois^ 
to  which  his  ownership  was  subject. 

Natubs  ov  Pew-holdkb's  Titlx. — ^The  word  "pew"  is  said  to  be  dsrmd 
from  "pnye,"  and  to  signify  a  seat  inclosed  in  a  ohorch:  Brun\/iUr,  Bobertt^ 
ti.  R.  6  C.  P.  224,  232.  In  England,  no  separate  seats  were  aUowed  in  the 
ehnrcht  except  in  a  few  instances,  prior  to  the  Befonnatioii,  and  the  body  el 
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the  church  wm  oommoQ  to  all  the  peruhioDen.  Bat  after  the  Befommtion, 
the  ordinary  or  biahop  granted  the  right  to  partienlar  saata  toindividnal 
pariahionen^  and  thia  grant  waa  called  a  "faoolty: "  See  Boma  Bca  L.,  tit. 
Cnurch,  c  7;  Hook'a  Chnrch  Diet,  tit.  Pews;  Prubyterian  Church  ▼.  Andnm, 
HI  N.  J.  L.  329,  note.  And  the  right  to  a  pew  in  a  church,  in  England,  caa 
only  exist  by  faonlty  or  by  prescription:  Morffon  v.  OurHa^  3  Mee.  ft  R.  889| 
and  in  an  action  for  distorbance  in  the  enjoyment  of  the  right,  the  plaintiff 
mnst  prove  a  preaoriptive  right,  or  a  faculty,  and  should  claim  it  in  his 
declaration  aa  appoztenant  to  a  measoage  in  the  pariah:  Mainwaring  y.  (Tifea, 
5  Bam.  ft  Aid.  356;  8todt»  v.  Booth,  1  T.  B..  430;  Brun^fiU  v.  Jiabert$,  L.  R. 
5  O.  P.  232;  for  the  grant  of  a  pew  in  England  to  any  person,  without  regard 
to  a  messuage  or  inhabitancy  within  the  pariah,  is  void  by  the  general  lawi 
Id.;  RidonU  ▼.  Hcarria^  17  U.  O.  C.  P.  88,  07.  Kon-parishioners  have  no  right 
to  a  pew  or  a  sitting,  except  by  prescription:  ByerUy  v.  Wmdm,  7  BowL  ft  Ry. 
664;  S.  €.,  6  Bam.  ft  Cress.  1.  Every  parishioner  has,  however,  a  right  to  be 
seated,  though  not  to  a  pew:  /»  rvCo^AeefraZC^rvft,  8  L.  T.,N.  S.,  861.  The 
interest  which  a  pew-holder  has  in  his  pew  is  held  by  the  English  cases  to  bo 
of  an  incorporeal  nature  only.  It  is  in  the  nature  of  an  easement,  a  ri^t  or 
privilege  in  the  lands  of  anotiier;  and  the  holder  of  a  pew  or  seat  is  not  deemed 
the  owner  of  so  much  of  the  site  of  a  church  aa  is  comprised  within  the  area 
of  Boch  pew  or  seat:  Mainwaring  ▼.  OUu,  6  Bam.  ft  Aid.  356;  Ovltif  ▼.  Bishop 
qfOoeter,  4  Bing.  294;  Brwn^  v.  Boberia,  L.  R.  6  O.  P.  232.  It  appears  to 
be  the  right  to  enter  and  occupy  the  pew  during  the  celebration  of  divine 
•Sii^ioe,  and  not  the  right  to  be  there  at  all  timea,  or  any  other  time  than 
when  the  church  is  open  for  church  purposes:  Id.;  BUUmt  ▼.  Harrio,  17 
U.  O.  O.  P.  88.  That  a  corporation  may  hold  a  pew,  see  J^e^r^na  t.  ifc^orefa, 
8  Q.  R  926;  a  0.,  10  Jur.  962. 

Li  thia  country,  pews  are  aaid  to  be  held  by  very  peooliar  titlea.  Bat  gen- 
erally, in  the  abaenoe  of  a  atatate  declaring  them  real  or  personal  properly, 
pewa  are  to  be  considered  aa  partaking  of  the  nature  of  realty,  aa  held  in  the 
principal  caae^  and  the  caaaa  there  cited:  See  also  Howe  ▼.  8te»e»$f  4!J  Vt.  272; 
8L  PamTs  Ckureh  v.  Ford,  84  Barb.  16;  Sohier  v.  TrMty  Church,  109  Mass.  1| 
Brm^/Uld  ▼.  Carmm,  88  Ind.  94;  8.  O.,  6  Am.  Rep.  184.  The  freehold  of  the 
chnrch  is  in  the  corporation,  or  in  the  trustees,  for  the  use  of  the  congrega- 
tion; and  the  praotioe  prevails  of  leaaing  or  aelling  to  individuala  an  exduaive 
ri^t  to  a  particular  pew.  The  right  thua  acquired  ia  a  legal  right,  and  whan 
vested  in  the  owner,  and  in  his  heirs,  it  is  held  to  be  real  eatate,  not  peraonals 
Pntbftarkm  Church  t.  Andru$$,  21  N.  J.  L.  826.  It  is,  however,  held  in 
Pennsylvania  that  although  the  exclusive  right  to  a  particular  pew  ia  a  aort 
of  intereat  in  real  eatate,  yet  aa  property  it  is  so  conditional  and  impermanent 
that  it  cannot  be  called  real  eatate,  and  must  necessarily  pass  to  the  personal 
fepresentative;  Chtrvh  ▼.  WeBo,  24  Pa.  St.  249.  In  Louisiana,  a  pew  in  a 
ohnroh  must  be  riassed  aa  an  incorporeal  immovable:  Suootwkm  ^  QotiMo^ 
S3  La.  Ann.  9.  It  is  held  in  New  York  that  the  intereat  in  a  pew  is  separate 
from  the  fee,  and  may  be  leaaed  and  held  distinct  from  the  fee:  Woodworik 
▼.  Foffw,  74  N.  T.  196»  S.  C,  30  Am.  Rep.  298,  citing  Shaw  ▼.  Begeridge,  3 
Hill  (N.  T.),26;  Fir$tBaptitiChur<^Y.  Bigehw,  16  Wend.  28.  The  right  toa 
pew  can  be  traiuf  erred  only  in  the  manner  provided  for  the  tranafier  of  realtyi 
BarmardY.  Whipple,  29  Vt.  401;  B,  C,  70  Am.  Dec  422. 

Bat  while  the  rigbt  of  the  pew-holder  in  thia  country  is  generally  regarded 
aa  in  the  natnra  oi  an  intereat  in  real  eatate^  yet  hia  intereat  ia  boUi  qnalified 
and  limitad.  Tbm  grant  of  a  pew  in  a  cfaarch  edifice  in  perpetoify  doea  not 
(Ira  to  the  pew-ownar  aa  abaoluta  right  of  property,  aa  in  a  gnat  oi  land  la 


664  O'Heab  v.  Db  Ooesbbiand.  IVermonti 

fee,  Imt  a  limited  xumim&tmaj  right  only:  JDkncaUC*  ^TP^  66  F^  St  411; 
CMg T. Firtt PnAifie»im Ckmrdi, 88 M. 42; CI;  WkUer.  SVwCeef  eCc, 3 Laat. 
477»  484.  It  is  in  reality  a  mere  eeacment,  a  privilege  or  nae  in  the  freehold 
olaaother:  Fint  BapM See.  y,  OrcuU,  B9  Ub.  246;  Union  ffommr.BotMO,^ 
Id.  400;  Prub^ieriam  Chmxh  v.  Andmu^  21  N.  J.  L.  325.  The  pew-holder 
owna  neither  the  toil  beneath  nor  the  space  abofve  the  pew;  nor  has  he  any 
•neh  ownership  off  the  pew  itself  as  authorises  him  to  alter  or  oonvert  it  t» 
any  other  use:  Id.;  Gey  ▼.  Bahir^  17  Mass.  436;  8.  0.,  0  Am.  Deo.  150. 

BiOHTB  ov  P1W-BOLDMB&— Generally  speaking,  a  pew-holder,  as  between 
himself  and  the  owners  of  the  chnrch  edifioe^  has  only  the  right  to  ooonpy  the 
pew  during  divine  servioe^  end  in  the  mode  prescribed  or  agreed  npon  at  the 
time  of  the  purchase:  BrttrnfittY.  Boberit,  L.  R.  6  O.  P.  232;  FSntBaptkt 
8oe.  T.  Ortmt,  69  Me.  245;  Ortdg r.Fint  Prab^ienan  Chtreh^  88  Fa.  St.  61; 
Arwim  ▼.  Smrd^  13  Abb.  K.  a  91;  Fretb^Urkm  Ckmrdi  ▼.  AndrtM,  21  N.  J.  L. 
326.  It  is  a  rii^ht  to  occupy  the  pew  pnrdiased  so  long  as  it  remains^  or  to 
the  limit  of  the  term  of  the  purchase,  subordinate  to  the  power  of  the  church 
cocporation  to  make  necessary  changes  and  repaara^  or  to  sell  the  church  edi- 
fice and  remove  elsewhere:  AhemeOnff  ▼.  SodOy  efo.,  3  Daly,  1,  7;  Brwm  t. 
Hwrd^  13  Abb.  N.  O.  91;  SoUmum  r.  CkmgrtgcOkmtic.,  49  How.  Pr.  263;  Ycm 
Boutenv.  Fird B^.  JhOeh Church,  17N.J.Eq.  126;  Sohi^T.  TrimtyChmJk, 
109  Mass.  1, 21;  Howe  y.  8teven$,  4^T  Yt.  2612;  and  see  £r»u2e  ▼.  OKorfibn,  L.  B. 
2  0.  P.  104;  Ortenwaif  ▼.  Hoekm,  5  Id.  236.  When  changes  and  repairs  sr» 
necessary,  and  the  pew  is  removed,  the  title  is  gone^  leaving  the  pew-holder 
without  remedy:  VwrhuB  v.  PrtAykritm  Chmxh,  17  Barb.  103;  WUU  v. 
Trudeea  etc,  3  Lans.  477. 

In  EngUnd,  the  only  remedy  for  an  interruption  of  the  right  of  property  in 
a  pew  is  an  action  on  the  case  for  a  disturbance,  as  in  other  cases  of  injury 
to  incorporeal  hereditaments:  Mainwaring  v.  CHlet,  6  Bam.  ft  Aid.  356;  and 
this  action  cannot  be  maintained  unless  the  right  be  claimed  as  appurtenant 
to  a  messuage  in  the  parish,  and  be  so  averred  in  the  declaration:  Id.;  Btfim 
V.  Whistler,  8  Bam.  ft  Cress.  294;  S.  C,  2  Moo.  ft  B.  332;  Brun^y.  Bobert$, 
L.  R.  6  C.  P.  232.  Trespass  wiU  not  lie  for  entering  into  a  pew:  Sioeti  v» 
Booth,  1  T.  R.  430;  nor  is  ejectment  maintainable;  Bidoul  v.  Harri$,  17  U.  G 
O.  P.  88.    » 

But  in  this  country,  a  pew-owner  may  maintain  trespass  ^iiare  ritmsw 
/regit,  or  resort  to  his  remedy  by  writ  of  entry  and  ejectment,  for  an  ouster 
or  disturbance  of  his  rights  of  possession:  Qay\,  Baker,  17  Mass.  435;  S.  G., 
9  Am.  Dea  169;  JacbionY.  Orindea, 6  Met,  127;  ffotoe v. StevenB,  47  Vt.  262; 
S72,  citing  the  principal  case;  Woodworth  v.  Pa^ne,  74  K.  T.  196;  a  0.,  89 
Am.  Rep.  298;  or  trespass  on  the  case  is  held  to  be  the  appropriate  remedy 
for  a  mere  disturbance  in  the  enjoyment  of  the  right  to  a  pew,  not  amoont- 
ing  to  its  destraction:  Perrin  v.  Chrcmger,  33  Vt.  101.  A  pew-owner  may 
maintain  trespass  for  the  first  invasion  of  his  individual  right  to  his  pew,  after 
others  have  so  far  obtained  possession  of  the  church  edifice  as  to  oust  the 
society:  Howe  v.  Stevens,  47  Id.  262;  but  not  for  the  mere  breaking  and  entry 
of  the  building  in  which  his  pew  is  fixed:  Id.  If  a  church  edifice  is  in  su<^ 
ruinous  condition  that  it  cannot  be  and  is  not  occupied  for  public  worship^ 
and  its  entire  demolition  is  necessary,  a  pew-owner  can  recovto  only  nominal 
damages  for  injury  to  his  pew:  Id.;  Owion  v.  BddseU,  9  Gush.  608.  And 
trustees  will  not  be  enjoined,  at  suit  of  a  pew-owner,  from  pulling  down  end 
rebuilding  an  old  church  which  has  become  dilapidated:  Heeneg  v.  St.  Peter's 
Church,  2  Edw.  Ch.  608.  If  neither  claimant  to  a  pew  has  sny  l^gsl  title 
thereto,  the  one  in  possession  will  not  be  disturbed:  Mimigomery  v.  JohMtom^ 
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•  How.  Tr.  232;  and  bdag  !n  pomearion,  althoagh  witlioat  title,  ha  is  Jvitl- 
<M  in  defendingtlie  ponearion  by  foroa  againat  the  entry  of  any  pennn  hsr- 
iQg  no  title:  BreU  ▼.  MuOarke^,  7  Lr.  IL  0.  P.  120. 

It  waa  held  in  New  York  that  a  Roman  Oatholie  prieat  having  ohafge  el  a 
paffiah  and  acting  aa  the  lopieeentative  of  hia  biahop,  in  whom  ia  veated  the 
legal  title  to  the  ohnreh  property,  haa  the  right  to  regolate  aaaeaamenta  uj^cm 
and  the  oeeapea^  of  pewa,  and  ia  jnatified  in  ejecting  from  the  draioh  edi> 
ftoe^  not  naing  ezoeaeiTe  foroe^  any  pariahioner  who  lefoaea  to  comply  with  the 
legnlrticoa:  OtwOe^r.  MOer,  10  K.  Y.  Week. Dig.  202  (Snpr.  Cty. 


MoMahak  V.  Gbbbn. 

[S4TsBMoin,eo.] 
n  Boom  to  Absut  Ejvown  Pcblio  OfriuiE  cr  Makdvo  Abbbv^ 
when  eaUad  vpon  to  do  ao^  and  need  not  inquire  into  the  regularity  or 
lq;ality  of  the  pcooeea  in  the  offioer'a  handa. 

Tbebpabs  Cor  assault  and  battery  and  false  imprisonment 
The  facts  are  stated  in  the  opinion. 

ThraUj  for  the  plaintiff. 

EverUj  for  the  defendant. 

By  Court,  Aldis,  J.  The  plaintiff  was  arrested  by  William 
Bdgerton,  a  deputy  sheriff,  upon  a  warrant  issued  against  John 
McManus  for  an  assault  with  intent  to  commit  rape.  The  de- 
fendant was  required  by  the  officer  to  assist  him  in  making 
the  arrest,  and  in  obedience  to  such  command  he  accompanied 
the  officer  in  making  the  arrest  and  in  committing  the  plain- 
tiff to  prison.  The  plaintiff's  name  is  John  McMahon  instead 
of  John  McManus,  and  upon  this  ground  he  claims  that  the 
warrant  was  void  against  him,  and  that  the  defendant  is  liable 
to  an  action  of  trespass  and  taiae  imprisonment  in  thus  assist- 
ing the  officer. 

When  a  warrant  or  other  process  is  regular  on  its  £eu»,  it 
protects  the  officer  who  does  what  it  enjoins.  He  is  not  re- 
quired to  investigate  the  proceedings  anterior  to  the  warrant 
to  see  that  they  are  regular  and  valid. 

But  in  civil  cases,  where  there  is  misnomer  in  mesne  pro- 
cess, which  has  not  been  waived,  though  it  be  executed  upon 
the  person  against  whom  it  was  intended,  the  officer  will  be 
liable  in  trespass.  Thus  in  Shadgett  v.  Clipaon^  8  East,  828, 
where  Josiah  Shadgett  was  arrested  upon  process  against  him 
by  the  name  of  John,  the  officer  was  held  liable  in  an  action 
tar  false  imprisonment.    The  court  said  process  ought  to  d»« 
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the  party  against  whom  it  is  meant  to  he  issued;  and 
the  arrest  of  one  person  cannot  be  justified  under  a  writ  sued 
out  against  another:  See  also  Wilis  v.  Lorck,  2  Taunt.  400; 
Cole  V.  Hindaofij  6  T.  R.  234;  and  Morgana  v.  Bridges,  1  Bam. 
&  Aid.  647;  1  Chit  PL  213;  Mead  v.  Haws,  7  Cow.  332.  But 
when  the  party  so  misnamed  in  the  writ  omits  to  plead  it  in 
abatement,  and  suffers  judgment  to  pass  against  him,  it  is  a 
waiver  of  the  defect,  and  the  judgment  is  valid  against  him: 
Smith  V.  Bowker,  1  Mass.  76. 

In  Oriswold  v.  Sedgwick,  6  Cow.  456,  process  was  issued 
from  a  court  of  equity  to  attach  for  contempt  Samuel  S.  Gris- 
wold,  and  was  served  upon  Daniel  S.  Oriswold,  the  peraon 
really  in  contempt,  and  against  whom  the  order  was  made. 
As  soon  as  the  officer  discovered  the  mistake  in  the  attach- 
ment, the  prisoner  was  discharged.  He  thereupon  brought 
trespass  for  false  imprisonment  against  the  officer,  and  it  was 
held  he  was  liable. 

No  case  has  fallen  under  our  notice  where  the  same  role 
has  been  applied  to  process  in  strictly  criminal  cases.  There 
seem  to  be  some  reasons  why  it  should  not  be  so  applied.  The 
facility  with  which  criminals  pass  from  one  part  of  the  coun- 
try to  another,  where  they  are  wholly  unknown,  the  various 
names  by  which  they  pass,  and  the  difficulty  of  ascertaining 
their  true  names,  especially  of  foreigners,  French  and  German, 
whose  names  would  be  likely  to  be  misunderstood  and  mis- 
spelled, and  the  importance  of  promptly  arresting  them,  and 
to  that  end,  of  protecting  officers  in  so  doing,  would  seem  to 
ftunish  some  reasonable  grounds  for  adjudging  that  when  the 
person  who  is  really  meant  is  arrested,  though  by  a  wrong 
name,  such  slight  error,  so  harmless  and  so  easily  rectified, 
ought  not  to  subject  the  officer  to  a  suit.  Should  such  an  ex- 
ception be  sustained,  it  could  only  be  probably  where  the 
name  was  unknown,  or  concealed,  or  falsely  given,  and  the 
true  party,  against  whom  the  process  was  issued,  had  been 
arrested.  In  such  case,  perhaps,  the  mythical  John  Doe, 
who  appears  here  in  the  complaint,  might  properly  be  held  to 
represent  the  true  name  of  the  respondent  But  it  is  not  neces- 
sary to  settle  that  point,  as  there  is  another  which  is  decisive 
of  this  case. 

Sheriffs  and  other  officers  are  by  statute  empowered  to 
require  suitable  aid  in  the  execution  of  their  office  in  appre* 
bending  criminals:  Comp.  Stats.,  c.  13,  sec.  11.  When  the 
defendant  was  called  upon  by  the  sherifiT  in  this  case  to  assist 
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bim  in  arresting  the  plaintiff,  he  was  not  at  liberty  to  refuse. 
Nor  could  he  demand  of  the  sheriff  an  inspection  of  the  war- 
rant under  which  he  was  acting,  in  order  to  see  by  what  au- 
thority he  was  proceeding,  and  whether,  in  his  judgment,  it 
would  be  safe  to  assist  him.  It  was  enough  that  he  was  the 
sheriff  (or  deputy  sheriff),  a  known  public  officer,  who  called 
on  him  for  aid  in  the  execution  of  his  office;  it  was  his  duty  to 
yield  immediate  obedience  to  the  demand.  The  nature  of  the 
case  requires  that  there  should  be  no  delay  in  rendering  the 
requisite  assistance;  no  nice  inquiries  into  the  written  author- 
ity of  the  sheriff  to  do  what  he  is  doing.  It  is  sufficient  that 
the  officer  asks  for  aid  in  a  matter  in  which  he  has  by  law  a 
right  to  ask  for  aid,  and  that  he  is  a  known  public  officer.  The 
person  who  is  thus  called  on  is  protected  by  the  call  from 
being  sued  for  rendering  the  requisite  assistance.  If  the  officer 
has  no  warrant  or  authority  that  will  justify  him,  he  may  be 
liable  as  a  trespasser;  but  the  person  who  is  called  upon  for 
aid,  having  no  means  of  knowing  what  the  warrant  is  by  which 
the  officer  acts,  and  who  relies  upon  the  official  character  and 
call  of  the  sheriff  as  his  security  for  doing  what  is  required,  is 
clearly  entitled  to  protection  against  suits  by  the  person  ar- 
rested. The  necessity  of  the  case  forbids  that  he  should  have 
the  means  of  knowing,  or  the  time  to  inquire  into,  the  anterior 
proceedings.  Nor  does  the  law  intend  tiiat  any  such  inquiry 
should  be  tolerated,  or  that  men  called  upon  to  aid  officers  in 
arresting  criminals  shall  stop  to  examine  papers,  and  to  take 
counsel  as  to  the  legality  of  the  process  under  which  the  offi- 
cers act.  This  statutory  right  of  an  officer  to  call  for  aid  is 
bnt  an  affirmance  of  the  common  law:  Bac.  Abr.,  tit.  Sheriff, 
N,  2. 

So,  too,  it  is  held  at  common  law  that  those  who  obey  the 
command  of  the  sheriff  in  arresting  criminals  will  be  thereby 
justified,  though  the  sheriff  be  acting  without  authority: 
Hamm.  N.  P.  63-65. 

In  Hooker  v.  Smithy  19  Vt.  151  [47  Am.  Dec.  679],  this  doo- 
trine  is  expressly  recognised  by  Judge  Hall,  although  it  was 
not  the  point  decided  in  the  case.  The  doctrine  stands  upon 
the  ground  upon  which  sheriffs  are  protected  in  the  execution 
of  a  precept  regular  on  its  face,  though  the  prior  proceedings 
may  be  invalid,  vis.,  that  they  are  not  expected  to  know,  and 
have  no  means  of  knowing,  what  the  previous  proceedings 
were,  and  that  in  order  to  have  the  laws  promptly  executed, 
officers  must  execute  process  legal  on  its  foce  without  further 
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inqniiy.  The  pdlioy  of  the  law  and  joBtioe  to  the  defendant 
alike  demand  that  his  jocrtification  of  the  alleged  treepasB  and 
impriaonmenty  vis.,  obedience  to  the  official  demand  of  the 
sheriff  for  his  aid  in  arresting  the  plaintiff  for  crime,  should 
be  sustained. 

In  ci7il  cases  merelji  the  sheriff^  having  no  authority  to 
call  for  such  aid,  when  there  is  no  breach  of  the  peace  or  other 
criminal  offense,  the  persons  who  interfere  and  aid  the  offioen 
are  said  to  be  liable:  Arohbold's  Practice,  863. 

But  that  would  not  affect  this  case,  as  it  was  for  the  arrest 
of  a  criminal.  On  this  subject,  see  also  BrwuHU  y.  iZoftertaon, 
9  Ad.  &  El.  840,  846;  MorgoM  y.  Brtdgea^  1  Bam.  A  Aid.  652; 
Beevei  v.  Slater^  7  Bam.  &  Cress.  486;  Finch  y.  Coebn,  8 
Dowl.  67& 

Judgment  aflSrmed. 

Fbztatb  Pnaoir  n  Bouvd  to  Asbibt  Kvowh  Pubud  OmoBi  nr  ICak* 
nro  Arrk:  Note  to  Haiwkku  t.  CbiwrnomeeaW,  61  Am.  Deo.  164;  and  tin 
offioer*!  oommaad  will  bo  a  jnstifioatioii:  Id.;  oom^oro  Bmerf  t.  Hafgvd, 
66Id.4S0. 

WiiBKAiiT,  WBDr  PBOTSon  OmoiB:  SeeCfarfeT.  Jfa|f,61  Am.Deo.470^ 
and  note  referring  to  prior  OMet;  FUk&r  t.  MdCRrr^  Id.  381;  Barhtt  t.  Atf- 
io%  66Id.  457;  Amttt.  Hanood,  Id.  459;  ShmtrT.  Peopk,  76 Id.  788. 


JOBDON   V.    DyEB. 

184  yxBMovr,  lOlJ 

CovntACs  OoHTinn  as  Pabt  or  Oohdiiion  WBAXSvaa  d  EjiFSUiau  it 
Oki  Pabtt,  ftad  known  to  be  so  expected  by  the  otiier. 

Assumpsit.  The  report  of  the  referee,  to  whom  the  causa 
was  referred  by  the  county  court,  showed  that  the  defendant 
wished  to  purchase  the  farm  of  the  plaintiff,  Mrs.  Joidon,  and 
that  she  was  willing  to  sell  it  for  one  thousand  two  hundred 
dollars,  provided  she  and  her  husband  could  obtain  another 
farm  which  would  suit  them.  The  defendant  informed  the 
plaintiffs  that  one  Rufus  Goss  had  such  a  fEum,  which  he 
would  sell  for  one  thousand  two  hundred  dollars.  The  plain- 
tiffs, after  examination,  agreed  to  sell  their  farm  to  the  de- 
fendant for  one  thousand  two  hundred  dollars,  and  to  take 
the  Ooss  farm  at  the  same  sum,  if  the  defendant,  who  con- 
ducted  the  negotiations,  could  not  induce  Ooss  to  take  lesa 
The  defendant  bought  the  Goss  farm  for  one  thousand  and 
fifty  dollars,  and  took  a  deed  to  Mrs.  Jordon  to  be  returned  to 
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Goes,  if  the  bargtdn  with  Mrs.  Jordon  and  her  htiBband  should 
not  be  oonsiiinxnated.  The  plaintiffs  were  willing  to  take  the 
G068  fiarm  at  one  thousand  two  hundred  dollars,  if  it  could 
not  be  bought  for  less.  The  defendant  asserted  that  that  sum 
was  the  least  Goes  would  take,  whereupon  the  plaintiffs  exe- 
cuted a  deed  to  the  defendant,  and  the  defendant  delivered 
the  deed  fix>m  Gtoes.  Mrs.  Jordon  declared  at  the  time  that 
she  was  not  ^  swapping,"  but  buying  and  selling.  The  plain- 
tifib  would  not  have  completed  the  transaction  without  the 
payment  of  one  hundred  and  fiffy  dollars  more,  if  it  had  not 
been  for  the  defendant's  false  representations.  Judgment  was 
to  be  for  the  plaintiffs  for  one  hundred  and  ninety  dollars  and 
costs,  if  the  court  should  be  of  the  opinion  that  they  were  en- 
titled to  recover;  otherwise  the  defendant  was  to  recover  his 
costs.  The  court  gave  the  plaintiffs  judgment,  and  the  de- 
fendant excepted. 

LifiBley  and  Prouf ,  for  the  plaintiffs. 
Brigg$  and  Nieholsonj  for  the  defendant. 

By  Court,  Ksllogo.  J.  This  is  an  action  of  asmimprit  for 
the  recovery  of  the  price  of  certain  real  estate  alleged  to  have 
been  sold  by  the  plaintiffs  to  the  defendant,  and  the  facts  re- 
lied on  to  support  the  action  appear  in  the  report  of  the  referee 
to  whom  the  cause  was  referred  in  the  county  court.  The 
plaintiff's  claim  depends  on  the  question  whether  the  real 
character  of  the  transaction  between  them  and  the  defendant 
was  that  of  a  sale  of  the  fSeurm  of  Mrs.  Jordon,  one  of  the  plain- 
tiffs, to  him  for  a  certain  and  specified  price,  or  that  of  an 
exchange  of  this  farm  with  him  for  the  Goss  farm,  without  ref- 
erence to  any  agreed  price  either  for  the  one  or  the  other,  like 
the  case  of  the  exchange  of  articles  of  property  when  treated 
by  the  agreement  of  the  parties  as  being  equal  in  value. 

We  regard  it  as  a  rule  of  law,  no  less  than  of  morals,  that 
whatever  is  expected  by  one  party  to  a  contract,  and  known  to 
be  so  expected  by  the  other,  is  to  be  deemed  a  part  or  condi- 
tion of  the  contract.  Applying  this  rule  to  the  facts  reported 
by  the  referee,  we  think  that  this  transaction  should  be  re- 
garded, not  as  an  exchange  of  farms,  but  as  a  sale  by  the 
plaintiffs  of  their  fSeurm  to  the  defendant,  and  that  the  defend- 
ant, by  his  conduct  and  representations,  intentionally  ]fid  the 
plaintiffs  to  act  on  the  basis  of  his  acceptance  of  their  proposal 
to  sell  their  feurm  to  him  for  the  specified  price  of  twelve  hun- 
dred ddlan,  and  to  take  the  Goss  farm  in  payment  at  the 
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same  sum,  if  the  defendant  could  not  induce  Goes  to  take  a 
less  sum  for  his  farm.  The  proposal  implied  that  if  the  de- 
fendant bought  the  fSeurm  of  Qoss  for  a  less  sum,  the  plaintiffs 
were  to  take  it  in  payment  for  their  farm  only  at  the  price  for 
which  the  defendant  might  purchase  it  of  Goes.  The  defend- 
ant, having  purchased  the  farm  of  Gross  for  one  hundred  and 
fifty  dollars  less  than  the  price  for  which  he  knew  the  plain- 
tiffs  were  selling  their  farm  to  him,  and  having  obtained  a 
conveyance  from  the  plaintiffs,  not  merely  by  concealing  that 
fact  from  them  when  it  was  his  duty  to  disclose  the  truth  in 
regard  to  it,  but  also  by  falsely  representing  to  them  that  he 
paid  to  Gobs  the  same  sum  for  which  they  had  proposed  to  aeU 
their  fiEurm  to  him,  should,  on  the  fiax^ts  reported  by  the  referee, 
be  treated  as  having  to  that  extent  "kept  back  a  part  of  the 
price "  of  the  plaintiflfs'  farm;  and  the  plaintiffs  are  entitled 
to  recover  it  in  this  action. 

The  judgment  of  the  county  court  in  favor  of  the 
on  the  report  of  the  referee  is  affirmed. 


Tbs  fbdtgipal  gasb  is  bxiibbxd  to  in  Orover  <&  Baker  8.  Jf .  Cb.  t.  JmA- 
ley,  48  m.  193»  on  the  point  that  whaterer  ia  ezpeeted  by  one  pu^,  aod 
known  to  be  m  expected  by  the  other,  it  to  be  deemed  a  pert  or  ocnHitkiii  ol 
the  oontrmot 


Cook  v.  Oabpenteb. 

[84  Vbbkoht,  12L1 

Pabxnsbship  Relation  Eiasra,  although  GoHnmoirs  or  PAxmBmr 
ABB  NOT  Undebstoob  Alikb  bt  PARTNXBa,  when  penons  agree  to  b«- 
oome  partnersy  and  aotoally  proceed  to  carry  into  execution  the  joint 
undertaking  or  business. 

Rkterbb  la  NOT  Bound  bt  Pabticular  Dbclabation  and  Plkadinos,  bot 
may  award  upon  the  subject-matter  of  the  action  without  regard  to  them, 
when  parties  agree  to  a  reference  of  a  pending  action,  under  a  rule  of 
court,  so  that  the  court  is  to  render  a  judgment  on  the  report;  even  when 
it  is  a  part  of  the  submission  or  rules  of  reference,  that  the  referee  is  to 
be  governed  by  the  rules  of  the  law. 

P6WXB  ov  Rbvsbbb,  undeb  Rulb  ov  Ooubt,  Extends  to  What  pAxnn 
Aorebd  to  Submit,  and  no  more;  and  if  he  undertakes  to  try  and  award 
upon  other  matters  not  submitted,  the  award  is  invalid. 

Assumpsit  to  recover  the  amount  the  plaintiff  was  compelled 
to  pay  upon  a  note  signed  by  the  defendants  and  himself.  The 
case  was  ^eferred^  under  a  rule  of  court,  by  agreement  of  the 
parties;  and  by  the  terms  of  the  reference  the  refiarees  were  to 
be  governed  by  the  rules  of  the  law.    The  report  showed  thai 


Jan.  1861.]  Cook  v.  Carpemtsb.  671 

the  plaintiffy  Theodore  Cook,  and  the  defendant,  ffiram  Cook, 
were  partners  m  the  bnsineBS  of  buymg  and  selling  hogs  and 
cattle  for  the  Boston  market.  Hiram  Cook  proposed  to  the 
plaintiff  that  they  should  take  in  the  defendant  Carpenter  ai 
a  partner.  The  plaintiff  replied  that  he  was  willing  to  do  so, 
if  Hiram  Cook  and  Carpenter  would  furnish  money  to  buy  the 
stock,  and  would  buy  and  deliver  the  same  at  the  Cambridge 
market;  that  he,  on  his  part,  would  sell  such  stock  and  guar- 
antee ihe  sales;  and  that  the  expenses,  profits,  and  losses 
should  be  divided  equally  among  the  three.  Hiram  Cook 
then  represented  to  Carpenter  that  the  plaintiff  was  willing  to 
take  hhn  in  as  a  partner;  that  Hiram  Cook  and  Carpenter 
were  to  buy  the  stock  and  deliver  it,  and  that  the  plaintiff 
should  sell  it;  that  the  money  was  to  be  obtained  on  the  joint 
note  of  the  three;  and  that  the  expenses,  profits,  and  losses 
were  to  be  shared  equally  among  the  three;  but  nothing  was 
said  to  the  effect  that  Carpenter  and  Hiram  Cook  were  to  fur- 
nish the  money  for  the  business,  nor  that  the  plaintiff  was  to 
guarantee  the  sales.  Carpenter  consented  to  go  into  the  busi- 
ness on  the  terms  proposed  by  Hiram  Cook.  The  plaintiff  and 
Carpenter  did  not,  of  themselves,  have  any  understanding  in 
regard  to  the  conditions  of  the  partnership  agreement.  The 
plaintiff  supposed  that  the  defendants  were  to  furnish  the 
money,  and  that  he  was  to  guarantee  the  sales,  while  Carpen- 
ter supposed  the  money  was  to  be  furnished  equally  by  the 
three.  Hiram  Cook  afterwards  told  the  plaintiff  that  he  and 
Carpenter  wanted  to  use  the  plaintiff's  name  to  obtain  money 
for  the  business  from  some  bank,  and  the  plaintiff  consented 
that  his  name  might  be  signed  by  Hiram  Cook  to  a  joint  note 
of  the  three.  The  note  was  discounted  by  a  bank,  and  the 
money  employed  in  the  business.  The  business  resulted  in  a 
loss,  and  the  plaintiff  was  obliged  to  pay  much  the  largest 
part  of  the  note.  The  referees  reported  the  dealings  and  ac- 
counts of  the  partners  in  detail,  and  found  a  balance  due  the 
plaintiff  from  the  defendants,  It  was  also  reported  that  the 
parties  did  not  agree  that  the  accounts  of  the  partnership  should 
be  adjusted.  Judgment  was  rendered  on  the  report  for  the 
defendants,  and  the  plaintiff  excepted. 

/>.  E.  NichoUortj  and  lAnsley  and  Proutj  for  the  plaintiff. 
£.  /.  Phelps^  for  the  defendants. 

By  Court,  Polakd,  C.  J.    The  plaintiff  in  this  action  of 
general  oMumptii  claims  to  recover  the  amount  he  was  com« 
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polled  to  pay  apon  the  note  given  to  the  bank,  signed  by  him- 
self and  the  other  two  defendants,  npon  the  ground  that  the 
other  defendants  were  the  principalsi  and  he  thdr  surety.  The 
defendant  Carpenter  claims  that  the  plaintifiT  and  defendants 
were  partners,  and  that  this  note  was  given  to  raise  fonds  to 
carry  on  the  partnership  business;  that  the  signers  all  stood 
as  principals  on  the  note,  and  that  the  matter  can  be  adjusted 
properly  only  by  some  proceeding  proper  to  settle  the  whole 
partnership  concern,  and  that  this  action  is  inadequate  and 
inappropriate  to  that  end.  The  plaintiff  insists  that  there 
was  no  partnership,  that  as  there  was  a  total  misunderstand- 
ing betwen  him  and  the  defendant  Carpenter,  as  to  the  basifl 
or  articles  of  the  partnership,  no  partnership  existed;  and 
many  authorities  are  cited  to  show  that  to  constitute  a  part- 
nership, there  must  be  an  agreement,  a  meeting  of  the  minds 
of  the  parties,  and  that  a  man  cannot  be  made  a  member  of 
a  partnership  without  his  consent.  The  soundness  of  this 
pr'!nciple  cannot  be  doubted;  the  difficulty  is,  it  does  not  ap- 
ply to  the  case.  The  plaintiff  and  the  defendant  Carpenter 
did  both  agree  to  be  partners,  and  both  understood  they  were 
acting  as  partners;  and  actually  proceeded  to  carry  on  the  joint 
enterprise,  with  the  understanding  that  they  were  to  share  in  the 
profits  or  I'/ases  of  the  transaction;  but  by  the  default  of  the  de- 
fendant Cryok,  they  did  not  understand  the  terms  of  the  joint 
agreemm  alike.  The  plaintiff  understood  that  the  capital 
was  to  l>d  raised  wholly  by  the  defendants,  while  the  defend- 
ant Carpenter  understood  it  was  to  be  raised  in  the  ordinary 
way,  by  all  the  members  of  the  firm.  It  has  never  been  held 
that  when  persons  agree  to  become  partners,  and  actually 
proceed  to  carry  into  execution  the  joint  undertaking  or  busi- 
ness, that  the  relation  of  partners  does  not  exist,  because  the 
conditions  of  the  partnership  are  not  understood  aUke  by  the 
partners.  It  is  conceded  that  the  note  to  the  bank  was  given 
to  raise  the  funds  to  carry  on  the  joint  business,  but  the  same 
differing  ideas  of  the  putnership  relation  still  existed,  and 
while  the  plaintiff  supposed  that  he  was  signing  the  note  as 
a  surety  for  the  others,  the  defendant  Carpenter  supposed  all 
were  equally  bound  as  principals.  From  the  fSacts  reported  by 
the  referees,  neither  the  plaintiff  nor  Carpenter  seemed  to  have 
been  at  all  in  fault  in  understanding  the  terms  of  their  cod* 
nection  as  they  did;  the  whole  blame  rested  on  the  defendant 
Cook,  who  acted  as  the  medium  between  them  in  making  the 
arrangement    We  see  no  ground  on  which  the  plaintiff  can 
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claim  that  the  defendant  Carpenter  shall  be  boond  by  the 
contract  as  the  plamtiff  understood  it,  with  any  better  reason 
than  Carpenter  can  claim  that  the  plaintiff  shall  be  bound  by 
Carpenter's  understanding  of  it.  In  this  dilemma,  both  par- 
ties being  without  fault,  we  think  the  matter  must  stand  for 
settlement  between  them  upon  the  general  principles  of  part- 
nership,  that  the  gains  or  losses  be  shared  by  the  respective 
partners. 

In  this  case,  it  seems  that,  so  £ar  as  the  plaintiff  and  Carpen- 
ter are  concerned,  there  has  been  a  loss,  and  the  referees  have 
reported  the  amount  of  their  respective  losses. 

The  plaintiff  admits  that  his  action  is  not  the  proper  one  in 
which  to  adjust  the  partnership  dealings,  but  he  claims  that 
as  the  action  was  referred  by  agreement  of  parties,  and  they 
have  reported  in  such  a  manner  that  the  court  can  render  a 
judgment  upon  the  basis  of  a  partnership  adjustment,  the 
form  of  the  action  should  be  disregarded,  and  such  a  judg- 
ment be  rendered;  and  it  is  claimed  that  the  decisions  of  this 
court  in  relation  to  the  effect  of  referring  cases  to  referees  have 
gone  to  this  extent. 

The  cases  on  this  subject  are  very  numerous  in  our  reportSi 
and  the  language  of  the  different  judges  not  very  uniform  as 
to  the  precise  rule  on  the  subject. 

The  general  doctrine  to  be  extracted  from  all  the  cases 
eeems  to  be  this:  that  where  parties  agree  to  an  arbitration  or 
reference  of  a  pending  action,  under  a  rule  of  court,  so  that 
the  court  are  to  render  a  judgment  on  the  report  or  award, 
even  where  it  is  a  part  of  the  submission  or  rule  of  reference, 
that  the  arbitrator  or  referee  is  to  be  governed  by  the  rules  of 
law,  it  is  the  cause  of  action  which  forms  the  basis  of  the  sub- 
mission, and  not  the  particular  form  of  the  declaration  which 
the  party  has  adopted,  or  any  particular  issue  which  may  have 
been  formed  upon  it,  and  that  therefore  the  referee  is  not 
bound  by  the  particular  declaration  and  pleadings,  but  may 
award  upon  the  subject-matter  of  the  suit  without  regard  to 
them.  An  arbitration  or  reference,  under  a  rule  of  court, 
«tands  upon  the  same  general  principle  as  do  all  arbitra* 
tions — ^the  mere  agreement  of  the  parties;  and  the  power  of 
the  arbitrator  or  referee  extends  to  just  what  the  parties  have 
agreed  to  submit,  and  no  more;  and  if  he  undertakes  to  try 
and  award  of  other  matters  not  submitted,  the  award  is  in- 
valid.   It  is  conceded  that  the  only  matter  for  which  the 

brought  his  suit  was  the  money  he  paid  on  the  note 
Am.  nia  vou  Lxxx— a 


674  Cook  v.  Cabpestbb.  [Yermont^ 


to  the  bank,  and  not  to  recover  any  general  partnei 
balance  that  might  be  due  to  him,  and  his  declaration  could 
not  have  been  amended  so  aa  to  have  enabled  him  to  do  eoy 
for  it  would  not  only  have  required  an  entire  change  of  the 
fixrm  of  the  action,  but  to  introduce  a  new  cauae  of  action, 
which  the  court  have  no  power  to  allow. 

The  cause  of  action  then,  which  formed  the  basis,  and  the 
extent  of  the  submission,  was  the  money  paid  on  this  note; 
this  was  what  the  plaintiff  claimed  to  recover  before  the 
referees,  and  what  he  claims  now. 

Nor  can  it  be  claimed  that  the  submission  was  extended  by 
consent  before  the  referees,  for  they  state  in  their  report  that 
neither  party  claimed  to  go  into  a  settlement  of  the  partnership 
matters  before  them,  or  assented  to  their  doing  so. 

Their  report,  then,  so  for  as  it  furnishes  a  basis  for  a  judg- 
ment for  the  partnership  balance,  was  upon  matters  not  em- 
braced in  the  submission,  and  we  cannot  therefore  properly 
render  judgment  upon  it 

As  the  note  was  given  for  money  that  went  into  the  part- 
nership,  and  the  plaintiff  is  not  entitled  to  claim  that  he  stood 
merely  as  a  surety  upon  it  for  the  defendants,  we  think  it  can 
be  settled  only  in  some  proper  action  brought  to  dose  the 
whole  partnership  affair.  We  have  sought  earnestly  to  find 
some  ground  on  which  we  could  justify  a  judgment  for  what 
appears  to  be  the  partnership  balance  due  to  the  plaintiff,  as 
that  appears  to  us  to  be  where  the  matter  must  at  last  stand 
between  them,  but  we  feel  that  it  cannot  be  done  without 
violating  settled  principles. 

The  judgment  is  affirmed. 


Pastnxbship,  how  Consrtutid  niTiB  Sbi  See  EUmoorth  t.  Tartt,  02 
Deo.  749;  Bwndey  v.  SUioU,  76  Id.  182;  ifocy  t.  Coni&i^  77  U.  103^  and  pckr 
cieei  in  the  notee  thereto. 

AsBiTBATOits  AXE  NOT  BoimDTO  FoLLOW  SiBiOT  RuLBi  ov  JjLWi  Btmdm 
T.  HaM,  76  Am.  Deo.  140. 

ABBirRATOBS  QMS  AWASD  OHLT  UPOV  VjTOMB  SUBHfRSD;    Sttmmri  T. 

Cam.  42  Am.  Deo.  634;  WMtfUUr.  WkiffUH  47  U.  SSa 
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Graham  v.  Stbyens. 

[84  VXBMOIIT,  1M.1 

IkAmofBOir  n  MossoikiOB  wh«re  a  deed  is  made  of  oertein  prrnnJifWi  bsl 
the  gnmtor  NDudxis  in  poaseeeiimy  and  prior  to  the  execution  anddelireiy 
ol  the  deed  the  grantee  indorsee  upon  its  back  an  agreement  toreoonvej^ 
at  the  expiration  of  a  specified  timcp  in  payment  of  a  earn  of  moni^» 
nearly  equal  to  the  consideration  of  the  deed,  and  lees  than  the  Talne  «f 
the  premises,  together  with  a  sum  for  the  use  of  the  premises. 

IhRBUXSNT  hat  BB  RXQARIUn)  AB  MOKTOAOSi  ALTHOUGH  No  OtHBI  WbXV* 

TKN  EviDKNOB  ov  DiBT  EziBXS  than  that  foinished  by  the  instraiMnft 
itself. 

Ejectment.  The  defendant  and  hiB  wife  ezecated  a  deed 
of  the  premiseB  in  question  to  the  plaintiffy  in  consideration  of 
eight  hundred  and  fifty  dollars.  Prior  to  its  execution  and 
delivery,  the  plaintiff  indorsed  on  the  back  of  the  deed  an 
agreement  to  the  effect  "  that  if  the  said  H.  B.  Steyens,  or  hie 
heirs  or  assigns,  or  executors  or  administrators,  or  any  of  them^ 
within  five  years  firom  this  date,  cause  to  be  paid  or  pay  thd 
above-named  A.  P.  Graham,  his  heirs,  executors,  administra- 
tors,  or  assigns,  the  full  sum  of  eight  hundred  and  fifHy-one 
dollars,  good  and  lawful  money  of  the  United  States,  together 
with  the  use  of  said  farm,  then  the  above-named  A.  P.  Graham 
shall  make  and  execute  to  the  above-named  H.  B.  Stevens  a 
good  and  sufficient  deed  of  the  within-named  farm."  The 
value  of  the  premises  was  one  thousand  dollars.  The  defend- 
ant continued  to  remain  in  possession.  The  plaintiff  had 
judgment,  and  the  defendant  excepted. 

BuUer  and  WheeUry  for  the  plaintiff. 

A.  X.  Miner  and  H,  E.  Miner^  for  the  defendant. 

By  Court,  Pibbpoint,  J.  The  determination  of  this  case  de- 
pends upon  the  construction  that  is  to  be  given  to  the  deed 
executed  by  the  defendant  and  his  wife  to  the  plaintiff,  in 
connection  with  the  writing  upon  the  back  thereof,  signed  by 
the  plaintiff. 

The  case  shows  that  the  said  writing  was  signed  by  the 
plaintiff  before  the  deed  was  executed  and  delivered  by  the 
defendant,  so  that  their  legal  effect  and  operation  were  simul- 
taneous, and  they  must  be  regarded,  as  they  in  fact  were,  one 
and  the  same  transaction,  and  constitute  in  reality  but  a 
single  instrument.  Regarding  it  in  that  light,  what  is  the 
legtl  effect  of  the  whole  taken  together?  The  deed  is  exe- 
rafted  by  the  defendant  upon  the  express  stipulation  on  th« 
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part  of  the  plaintiff  that  the  premises  shall  be  reoonTeyed  on 
the  payment  of  a  stipulated  snm  of  money  at  the  expiration 
of  a  specified  time.  If  the  substance  of  this  stipulation  had 
been  embraced  in  the  body  of  the  deed  in  the  form  of  a  cod- 
dition  that  the  deed  should  be  void,  or  the  premises  reoonveyed 
on  the  pajni^ent  of  such  sum  of  money,  there  could  be  no  ques' 
tion  that  the  instrument  would  have  been  a  mortgage.  If  the 
grantee  accepts  the  deed,  he  takes  it  subject  to  such  condition. 
If  this  stipulation  had  been  inserted  in  the  body  of  the  deed, 
and  the  deed  then  signed  by  both  jwrties,  the  result  would 
have  been  the  same.  It  would  then  only  have  expressed  in 
terms  the  legal  operation  of  a  strict  mortgage,  the  only  differ- 
ence would  be  in  the  mode  of  revesting  the  titie.  In  the  one 
case,  the  payment  of  the  money  or  discharge  of  the  mortgage 
would  be  sufficient;  in  the  other,  a  deed  would  be  necessary. 

Instruments  of  this  character  are  always  to  be  constraed 
according  to  the  intentions  of  the  parties,  to  be  derived  from 
the  instrument  itself.  Now,  we  think  it  is  perfectly  apparent 
that  this  instrument  was  executed  by  the  one,  and  accepted 
by  the  other,  subject  to  the  condition  written  upon  the  back 
of  it,  and  that  it  was  intended  to  be  a  mortgage  to  secure  the 
payment  of  the  said  sum  of  eight  hundred  and  fifty-one  dol- 
lars, and  such,  we  think,  is  its  true  legal  effect,  and  that  it 
should  receive  the  same  construction  that  would  be  given  to 
it  if  the  condition  was  inserted  in  the  body  of  the  deed. 

The  conduct  of  the  parties  tends  to  show  that  such  was 
their  understanding.  The  fact  that  the  grantor  remains  in 
possession  is  always  regarded  as  a  strong  circumstance  tend* 
Ing  to  show  that  the  deed  is  a  mortgage. 

But  it  is  said  this  instrument  cannot  be  regarded  as  a  moit- 
gage,  as  there  was  no  debt  existing  on  the  part  of  the  grantor 
to  be  secured  by  it  There  is  nothing  in  this  case  to  show  that 
there  was  no  such  debt,  but  on  the  other  hand,  the  only  infe^ 
ence  to  be  drawn  from  the  paper  itself  is,  that  there  was  soch 
a  debt.  There  may  be  no  other  written  evidence  of  a  debt 
than  that  furnished  by  the  deed,  but  all  the  authorities  agree 
that  none  is  necessary  to  sustain  a  mortgage.  Kent,  in  his 
Commentaries,  volume  4,  page  146,  says  that ''  the  absence  ol 
any  bond  or  covenant  to  pay  the  money  will  not  make  the  in* 
strument  less  effectual  as  a  mortgage." 

That  this  instrument  would,  in  a  court  of  ohanoery,  be  re* 
garded  as  a  mortgage  on  its  foce,  there  can  be  no  doabti  and 
we  think  it  equally  clear  that  such  is  its  fair  legal  oonatmo* 
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tioQ.  This  being  the  casei  by  our  statute  the  grantor  is  enti< 
tied  to  the  possession  until  the  condition  is  broken;  and  as  the 
case  shows  that  fhe  condition  had  not  been  broken  at  the  time 
tills  suit  was  commenced,  the  action  cannot  be  maintained. 

Judgment  of  the  county  court  is  reversed,  and  judgment 
entered  for  the  defendant 


Ta4TIHA<011OK»  WHBT  MOBIOAOB  AXD  WHBT  CwmOUmAL  BjOMi  Sm  3Vr* 

T.  C^iMiftitftow,  60  Am.  Dm.  190;   WUHamaom  r.  On^ptfpetf  Id.  176| 
T.  AK0bv4  42  Id.  610^  and  the  notes  tiMMto. 


POWEBS   V.   SeINNBB. 

[M  YXBMOIIT,  2741 

TO  BMsma  Sxbtioib  as  Lobbt  Aoskt,  or  to  exert  pereonal 
inflnimoe  and  eolicitetioiM  to  prooure  the  paasage  of  a  pnblio  or  priTate 
law  by  the  l^guUtnre,  is  void  aa  being  prejodioial  to  aoond  legialation, 
and  in  contravention  of  pablio  policy. 

AgaasMmrr  to  Pat  iob  Skbyiobs  or  Ooin>uoinfo  AmiOAnoK  to  Lioib- 
UkTDBB  IB  Vaxjd,  it  aoems,  if  made  either  to  the  IcgiaUtore  itself  or  te 
aome  committee  thereof  as  a  body. 

Sbeticbs  or  Pbooubing  Lbqislation  should  Olbahlt  Affbab  to  bb  Lb- 
onmiATB,  or  they  cannot  be  reoogniaed  as  the  baaia  of  a  legal  daun. 

BooK-AccouNT.    The  material  £EU)ts  are  stated  in  the  opinion. 

P.  T.  WaMmrfij  for  the  plaintifiT. 

Dudley  C.  Denison^  and  Peck  and  Colby ^  for  the  defendant 

By  CoQitj  Eellooo,  J.  Courts  of  justice  have,  with  jealous 
care,  endeavored  to  protect  every  branch  of  the  government 
fix>m  all  illegitimate  and  sinister  influences  and  agencies;  and 
it  has  been  settled  by  a  series  of  dedsions,  uniform  in  their 
reason,  spirit,  and  tendency,  that  an  agreement  in  respect  to 
services  as  a  lobby  agent,  or  for  the  sale  by  an  individual  of 
his  personal  influence  and  solicitations  to  procure  the  passage 
of  a  public  or  private  law  by  the  legislature,  is  void  as  being 
prqudicial  to  sound  legislation,  manifestly  injurious  to  the  in- 
terests of  the  state,  and  in  express  and  unquestionable  con* 
travention  of  public  policy:  Clippinger  v.  Hepbaughj  6  Watts 
A  B.  815  [40  Am.  Deo.  519];  Wood  v.  MeCann^  6  Dana,  866; 
Marshall  v.  Baltimore  and  Ohio  R.  B.  Co.^  16  How.  814;  JSTar- 
ri$  V.  Boof^  10  Barb.  489;  Boee  v.  Tntax^  21  Id.  861;  Bryan  v. 
Boynddsy  5  Wis.  200  [68  Am.  Dec.  55].  The  principle  ol 
these  decisions  has  no  respect  to  the  equities  between  the  p«r> 
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ties,  but  is  controlled  oolelj  by  the  tendency  of  the  contract; 
and  it  matters  not  that  nothing  improper  was  done,  orwai 
expected  to  be  done,  under  it.  The  law  will  not  concede  to 
any  man,  however  honest  he  may  be,  the  privilege  of  making 
a  contract  which  it  would  not  recognize  when  made  by  design- 
ing and  corrupt  men.  A  person  may,  without  doubt,  be  em- 
ployed to  conduct  an  application  to  the  legislature  as  well  as 
io  conduct  a  suit  at  law,  and  may  contract  for  and  reoeiyo 
pay  for  his  services  in  preparing  and  presenting  a  petition  or 
other  documents,  in  collecting  evidence,  in  making  a  state- 
ment or  exposition  of  facts,  or  in  preparing  and  making  an 
oral  or  written  argument,  provided  all  these  are  used,  or  de- 
'signed  to  be  used,  either  before  the  legislature  itself,  or  some 
-^^ommittee  thereof,  as  a  body;  but  he  cannot  with  propriety  be 
employed  to  exert  his  personal  influence,  whether  it  be  great 
X)r  little,  with  individual  members,  or  to  labor  privately  in  any 
form  with  them,  out  of  the  legislative  halls,,  in  favor  of  or 
against  any  act  or  subject  of  legislation.  The  personal  and 
private  nature  of  the  services  to  be  rendered  is  the  point  of 
illegality  in  this  class  of  cases:  Sedgwick  v.  Stanton^  14  N.  Y. 
289. 

Our  government,  in  theory,  is  founded  on  the  most  exalted 
public  virtue,  and  the  principle  which  forbids  the  legal  recog- 
nition of  any  contract  for  such  services  is  so  essential  to  the 
purity  of  the  government,  and  is  so  firmly  established  as  a  role 
of  public  policy,  that  it  requires  no  vindication.  It  has  not 
been  questioned  by  counsel  in  argument,  and  no  member  of 
the  court  has  had  any  doubt  in  respect  to  its  propriety,  or  any 
hesitation  in  recognizing  its  authority.  It  is  equally  well  set- 
tled that  where  a  contract  is  an  entire  one,  and  contains  an 
element  which  is  legal,  and  one  which  is  void  as  being  against 
public  policy,  it  cannot  be  sifted,  so  that  the  legal  service  ren* 
dered  under  it,  or  in  its  pursuit,  can  be  separated  finom  the 
illegal  service,  and  a  recovery  had  for  so  much  of  the  service 
as  would,  if  considered  by  itself,  be  adjudged  to  be  legal.  If 
any  part  of  an  indivisible  promise,  or  any  part  of  an  indivisi- 
ble consideration  for  a  promise,  is  illegal,  the  whole  is  void, 
and  no  action  can  be  maintained  on  it:  Chitty  on  Contracts, 
686  c;  Fihon  y.  Himes,  6  Pa.  St.  452  [47  Am.  Dec.  422];  Rm 
V.  ZVttoa;,  21  Barb.  361. 

The  plaintiff  seeks  to  recover  in  this  action  for  services  ren- 
dered by  him  before  the  legislature  of  this  state  in  the  year 
4868,  in  aid  of  an  application  for  a  charter  for  a  bank  at  Boy- 
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•Iton,  under  a  oontnict  or  agreement  made  with  him  by  tlie 
defendant;  and  he  relies  upon  the  contract  as  the  only  ground 
far  the  defendant's  liability.  The  important  question  in  the 
case,  therefore,  is,  whether  the  contract  relied  on  to  support 
the  plaintiff's  claim  contained  any  illegal  element  or  feature; 
and  this  must  be  determined  by  the  £acts  reported  by  the 
auditor  in  reference  to  the  character  of  the  services  which  the 
contract  called  for,  as  understood  by  the  parties.  On  this 
point  in  the  case,  we  have  not  had  entire  unanimity  in  our 
conclusions;  but  our  difference  of  opinion  arose  exclusively 
upon  the  interpretation  of  the  auditor's  report,  and  not  upon 
any  principle  applicable  to  the  facts  stated  by  the  auditor. 

In  the  case  of  Norman  v.  CoUy  8  Esp.  253,  it  was  held  that 
a89wnjmit  would  not  lie  to  recover  back  money  deposited  for 
the  purpose  of  being  paid  to  a  person  for  his  interest  in  solicit- 
ing a  pardon  for  a  person  under  sentence  of  death,  and  on 
the  case  being  opened.  Lord  Eldon,  C.  J.,  expressed  a  doubt 
whether  the  action  was  maintainable,  saying  that  he  '^  would 
hold  the  plaintiff  to  very  strict  proof  of  the  means  used  to 
procure  the  pardon."  The  reason  and  spirit  of  this  remark  is, 
in  our  judgment,  especially  applicable  to  claims  for  services 
like  those  charged  in  the  plaintiff's  account.  Such  services 
should  clearly  appear  to  be  legitimate,  or  they  cannot  be  recog- 
nised as  the  basis  of  a  legal  claim.  The  auditor  has  found 
that  the  contract  was  a  promise  on  the  -paxt  of  the  defendant 
to  pay  the  plaintiff  five  hundred  dollars  '4n  consideration 
that  the  plaintiff  engaged  to  labor  faithfully  before  the  legis* 
lature  of  1853  for  a  charter  of  a  bank  at  Royalton."  This 
statement  of  the  contract,  taken  by  itself,  throws  but  very 
little  light  on  the  character  of  the  services  which  the  plaintiff 
expected  or  xmdertook  to  render,  and  is  consistent  with  the 
claim  that  no  illegal  service  was  contemplated  or  stipulated 
for  by  the  contract;  but  the  additor  has  also  found  that  while 
no  contract  was  made  that  the  plaintiff  should  use  any  specifio 
means  to  effect  his  purpose,  ''  he  was  expected  to,  and  did, 
solicit  members  of  the  legislature  in  behalf  of  his  project  as 
he  had  opportunity."  A  majority  of  the  court  are  of  opinion 
that  this  statement  is  equivalent  to  an  express  finding  by  the 
auditor  that  the  contract,  as  understood  by  the  parties,  con- 
templated the  use  or  exercise  by  the  plaintiff  of  his  personal 
flolicitations  and  infiuence  with  individual  members  of  the 
legidatuze  in  support  of  the  application  which  he  was  em« 
ployed  to  favor  and  promote;  and  the  other  facts  reported  by 
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the  auditor,  if  they  do  not  strengthen  this  oondnsion,  cannot 
be  regarded  as  impairing  it  or  as  furnishing  any  aid  to  th» 
plaintiff's  claim. 

The  only  services  rendered  by  the  plaintiff,  which  are  stated 
or  described  by  the  auditor  in  his  report,  are  clearly  such  a» 
cannot  be  made  the  subject  of  a  l^al  claim.  The  law  lendft 
no  sanction  or  support  to  contracts  for  such  services,  but  leaves 
the  party  who  seeks  the  wages  for  his  service  to  rely  on  the 
honorary  obligation  alone.  It  is  not  within  the  province  of 
courts  of  justice  to  balance  or  adjust  the  equities  growing  out 
of  such  transactions.  In  this  view  of  the  contract  under  which 
the  plaintiff's  services  were  rendered,  it  is  apparent  that  it 
contained  an  illegal  element,  and  was,  for  that  reason,  wholly 
void.  As  the  plaintiff's  claim  rests  upon  no  other  ground  bt 
support,  there  can  be  no  recovery  upon  it. 

Judgment  of  the  county  court  in  fayor  of  the  deftndanti 
upon  the  auditor's  report,  affirmed. 

Babbett,  J.,  filed  a  dissenting  opinion. 


Babbxtt,  J,f  dineated,  iiot»  however,  because  he  did  not  agree  aa  to  tiia 
primnples  and  mlei  of  law  which  goremed  the  kind  of  agreementi  mder 
oonaideration,  but  beoaose  he  differed  with  the  oofort  in  their  iq^plieatinn, 
being  of  the  cq^inion  that  the  oontract  reported  by  the  auditor  waa  not  en 
agreement  to  employ  improper  meani. 

AoBXBMEMiB  TO  Imtlusncb  Lbqislation,  whezt  Von>:  See  C^ppkiger  t. 
ffepbaugh,  40  Am.  Deo.  519,  and  note;  Hunir.  Teai,  42  Id.  069;  Br^m  ▼.  J2iy- 
notda,  68  Id.  56;  note  to  Boyd  ▼.  Barda/y,  34  Id.  766.  The  principal  oaae  ii 
eited  in  Barron  ▼.  TVdbsr,  53  Vt.  340,  to  the  point  that  an  agreement  to  rai- 
der oenrioee  as  a  lobby  agent  ia  illegal;  and  aee  it  refeiTed  to  ii|  Magmrt  t. 
Snwdkt  42  Ind.  6^  on  the  general  proportion  aa  to  odhtraeti  agplnat  poblia 
policy. 


Gbaoin  V.  Fowleb. 

fM  VBiMQirr,  S9S.J 

Ymixn  u  hot  Bounb  to  Pat  iob  ABmaLi^  YAMAsmuam  as  Pdboraisiv 
and  toir  the  pnrpoae  for  whioh  it  waa  pnrohaaed;  and  it  ia  no  anaww  for 
the  vendor  to  aay,  in  an  action  by  him  upon  a  note  given  lor  the  prioa^ 
that  the  vendee  has  aomething  n^ioh  can  be  made  naafnl  in  aama  diAr- 
ent  manner,  or  for  aome  other  porpoae. 

Assumpsit  on  a  promissory  note.    The.  fiiots  an  atated  in 
the  q;)inion. 

WaMntm  and  Marshy  for  the  plaintiff. 
CoMMfM  and  Freneh^  for  the  defendant 
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B J  Coart^  Pubpodit,  J.  This  action  is  upon  a  pnanamj 
note.  The  defense  is  feUnre  of  oonsideTation*  The  note  was 
glTBD  for  the  exclusive  right  to  make,  vend,  and  nsei  in  a  por- 
tion of  the  state  of  Illinois,  a  patent  broadcast  seed-eoweri 
which  rig^t  was  then  owned  by  the  plaintiff,  and  which  he 
transferred  to  the  defendants  on  the  execution  of  the  note  in 
suit. 

It  appears  fix>m  the  original  letters  patent,  with  the  specifica- 
tkos  and  drawings  attached  and  constituting  a  part  thereof  that 
were  introduced  by  the  plaintiff,  that  it  was  the  object,  intent, 
and  purpose  of  the  patentee  to  get  patented  a  machine  that 
would  distribute  seed  evenly  and  rapidly,  and  be  operated  by 
horse-power;  the  specifications  and  drawings  are  all  made  on 
that  principle,  and  do  not  indicate  any  other  method  by  which 
the  machine  was  designed  to  or  could  be  made  to  operate  so 
as  to  accomplish  the  object 

The  plaintiff  also  introduced  evidence  tending  to  show  that 
after  the  patent  was  obtained,  and  before  the  sale,  various 
machines  were  made  according  to  the  plans  and  specifica- 
tions, all  to  be  operated  by  horse-power.  There  is  nothing  in  the 
case  to  show  that  at  the  time  of  the  sale  any  machines  had 
ever  been  made,  except  such  as  were  to  be  operated  by  hors^ 
power,  or  that  the  inventor  or  any  other  person  had  then  en- 
tertained the  purpose,  or  conceived  the  idea,  of  operating  the 
machine  by  any  other  power.  It  is  apparent  that  the  only 
machine  that  the  parties  had  in  view  as  the  subject-matter  of 
their  contract  was  to  be  operated  by  horse-power.  In  that, 
undoubtedly,  consisted  its  principal  merit 

It  is  a  matter  of  histoiy  that  tiie  farmers  and  inventors  of 
the  country  have  long  sought  for  a  machine  that  should  sow 
seed  properly,  rapidly,  and  be  operated  by  horse-power;  the 
great  object  being  to  save  manual  labor  and  time.  Such  a 
machine  these  parties  undoubtedly  supposed  they  had  before 
them,  and  it  was  for  the  exclusive  right  to  make,  sell,  and  use 
such  machines,  within  certain  limits,  that  this  note  was  given. 

The  defendants'  testimony  tended  to  show,  and  the  jury  have 
found  by  their  verdict^  that  machines  constructed  upon  the 
principle  described  in  the  specifications,  and  according  to  the 
plans  and  drawings  attached  to  and  constituting  a  part  of 
the  letters  patent,  are  entirely  worthless. 

To  rebut  the  testimony  introduced  by  the  defense,  the  plain* 
tiff  produced  testimony  tending  to  show  that  some  time  after 
the  cootraot  was  entered  into  by  these  parties,  it  was  discov* 
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ered  Chat  by  bo  reducing  the  dimencdons  of  the  machine  that 
it  could  be  carried  by  a  man,  and  varying  its  conatraction  so 
far  as  to  admit  of  its  being  operated  by  hand,  and  without 
altering  it  in  those  particalars  that  were  protected  by  the 
patentee,  it  could  be  used  successfully,  and  would  be  of  some 
value,  and  thereupon  requested  the  court  to  instruct  the  jury 
that  if  the  machine,  thus  modified,  was  of  any  value  for  use, 
there  was  not  an  entire  failure  of  consideration,  and  that  under 
the  well-settled  rule  in  this  state,  that  a  partial  fSulure  of  con* 
sideration  cannot  be  set  up  as  a  defense  to  a  note,  the  plalntitf 
was  entitled  to  recover  the  full  amount  of  it.  The  court  do- 
cfined  so  to  charge,  and  in  this  it  is  claimed  there  was  error. 

Conceding  that  a  hand-machine  may  be  constructed,  inr 
eluding  the  same  combination  as  the  horse-machine,  so  as  to 
be  protected  by  the  patent,  and  that  the  hand-machine  so  con* 
structed  would  be  of  some  value,  still  the  right  to  construct 
and  sell  the  hand-machine  was  not  what  the  parties  contracted 
for;  and  although  it  does  not  appear  that  the  grant  specifically 
named  horse-power  as  that  by  which  it  was  to  be  operated, 
yet  the  specifications  describe,  and  the  plans  illustrate,  a  ma- 
chine made  to  move  upon  wheels,  and  to  be  moved  and  ope- 
rated by  means  of  power  applied  to  it  by  a  horse  or  other  liko 
animal  connected  with  the  machine  by  the  appliances  ordi* 
narily  used  to  connect  such  animals  to  wheeled  carriages, 
with  a  seat  attached,  to  be  occupied  by  the  driver  of  the 
animal.  With  a  machine  constructed  according  to  the  plan, 
and  that  would  operate  according  to  the  specifications,  the  en- 
tire labor  of  moving  the  machine  and  the  driver,  and  of  dis- 
tributing the  seed,  is  performed  by  the  animal,  and  necessarily 
with  great  rapidity.  The  owner  takes  his  place  upon  the 
machine,  guides  it  as  he  chooses,  and  the  desired  labor  is  pet^ 
formed  through  the  instrumentality  of  the  machine  and  the 
horse.  A  machine  that  would  thus  operate,  all  can  see  would 
be  of  great  value,  and  so  the  parties  undoubtedly  regarded  it. 
In  this  case,  the  jury  have  found  that  a  machine  constructed 
according  to  the  plan  will  not  operate  according  to  the  speci* 
fications,  and  is  valueless,  and  consequently  the  right  to  make 
and  sell  such  is  also  valueless. 

The  hand-machine,  although  involving  the  same  combina- 
tion that  is  patented,  is  in  all  its  substantial  and  most  impor- 
tant and  valuable  features  an  entirely  different  thing;  instead 
of  carrying  the  man,  it  must  be  carried  by  him;  instead  of 
being  operated  and  having  the  seed  distributed  by  tfas  power 
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of  a  horse,  it  must  be  done  by  the  man.  There  can  be  no 
mbstantial  saving,  either  of  time  or  labor,  by  means  of  the 
hand-machine.  Again,  the  right  to  make  and  vend  the  hand- 
machine  constituted  no  part  of  the  actual  consideration  of  the 
note.  The  idea  of  making  such  a  machine  had  not  then  been 
conoehred;  to  originate  and  develop  such  an  idea  required  in- 
ventive genius  and  mechanical  skill.  The  purchaser  is  not 
required  to  bring  these  qualities  to  bear  in  order  to  construct 
a  different  machine  to  give  value  to  and  to  avail  himself  of 
that  which  he  had  purchased,  and  which,  as  he  purchased  it| 
was  valueless. 

If  the  hand-machine  had  been  constructed  at  the  time  of  the 
purchase,  so  as  to  have  been  in  the  contemplation  of  the  parties 
at  the  time,  and  have  constituted  a  part  of  the  consideration, 
the  case  would  have  presented  a  different  question;  there 
would  then  have  been  only  a  partial  failure  of  consideration. 

Here  there  is  an  entire  failure  of  consideration;  that  which 
was  purchased  was  valueless  as  it  was  purchased,  and  for  the 
purpose  for  which  it  was  purchased,  and  it  is  no  answer  to  say, 
^  althougih  this  is  true,  you  have,  after  all,  got  something  that 
can  be  made  useful  in  some  different  manner  or  for  some  other 
purpose."  The  party  has  the  right  to  that  for  which  he  bar- 
gained, substantially,  and  it  must  be  of  some  value,  or  he  is 
not  bound  to  pay  for  it. 

But  it  is  said  that  if  the  defendant  is  allowed  to  avoid  the 
note,  he  still  retains  the  right  to  make  and  sell  the  hand-ma- 
chines under  his  grant.  We  think  if  the  defendant  should 
attempt  to  do  this,  after  having  repudiated  and  avoided  the 
contract  on  his  part,  the  plaintiffs'  counsel  would  soon  devise 
some  method  that  would  effectually  protect  the  rights  of  the 
plaintiffs  in  this  respect. 

Judgment  of  the  county  court  affirmed. 


Vron  HAT  Sbdw  tbat  Abtscim  n  of  No  Valub  In  an  m&daa  for  Ite 
friwi  Harmm  ▼.  S^mitnimf  46  Am.  Deo.  272;  and  ne  Ptrieif  ▼.  BakK  M 
Id.  Ml  OM^  ▼.  JtenlTM^  54  U.  138^  and  nofca. 
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HOLDBN   V.   ShATTUOE. 
m  VsmaMT,  Mb] 

Owan  orliAirD  tbroooh  Whigb  HraHWATn  JSbiabubod  Bbeaibb  9m 
of  the  mU  embraced  wiihrn  its  limiti,  with  iha  fnU  right  to  its  enjogrmflDft 
m  any  maimer  not  inooMietent  with  the  enjoyment  of  the  eeeement  hff 
the  pnhlio  for  the  pozpooe  of  a  highway,  and  thia  nght  ia  «ziflaMf« 
against  all  oilier  peraooa. 

Owan  n  mmnt  Ko  Obuojoioh  lo  Frnvcm  ho  Lahd  auksq  Huhwat  i» 
Vermont;  exoept  that  it  ia  hie  doty  to  reatrain  hii  own  oatUe  from  tre^ 
paoaiiig  npon  his  nei^boia. 

DnoERxo  ArauL's  sbdio  in  Hjouwat  oAraor  or  Hmur  n  BaoAuxiD 
AM  Unlawful,  rendering  the  owner  liable  for  injnrioQa  oonaaqneneea 
that  may  aooidentally  flow  tfaerefroDL  In  order  tiiat  it  ahoold  be  wrong* 
foly  it  ahoold  appear  that  the  oironmatanoea  and  oonaeinn,  or  the 
tor  and  habita  of  the  animal,  were  aooh  aa  to  ahow  oaralc 
part  of  Booh  owner  in  lelerenee  to  the  oonTonianee  and  aaletyof 
en  the  hij^way. 

0a8B.    The  fSBtots  are  sofficienily  stated  in  the  opinioo. 

/•  F.  Deane^  for  the  plaintiff. 
Andrew  T^rcxy^  for  the  defendant. 

By  Ck>iirty  Babbett,  J.  The  declaration  in  this  ease  coonta 
upon  the  neglect,  on  the  part  of  the  defendant,  of  hia  duty  to 
restrain  and  take  care  of  his  horse,  and  keep  him  bom  being 
at  large  in  the  highway,  through  which  neglect  the  said  horse, 
being  at  large,  with  great  force  and  violence  started  and  ran 
about  and  before  the  horse  of  the  plaintiff,  which  thereby 
became  restive,  and  frightened,  and  ungovernable,  and  ran 
along  said  highway,  and  by  reason  of  such  fright,  ran  out  of 
said  highway,  and  became  damaged,  etc. 

There  is  no  averment  of  any  vicious  quality  or  habit  in  the 
defendant's  horse  known  to  the  defendant.  The  only  fiiult 
alleged  against  him  consists  in  letting  his  horse,  through  negli- 
gence and  carelessness,  be  in  the  highway,  in  violation  of  his 
duty  to  restrain  and  keep  him  out  of  the  highway.  The  resi- 
due of  fault  charged  consists  in  the  conduct  of  the  horse  in 
running  about  and  before  the  horse  of  the  plaintiff,  as  he  was 
driving  along  said  highway. 

The  evidence  shows  that  the  defendant's  horse  came  out  of 
his  lot  through  a  doorway  that»  as  the  jury  have  found,  got 
open  throngih  the  carelessness  of  the  defendant,  and  was  feed- 
ing from  the  roadside  of  the  fence  on  the  oats  of  the  defendant 
growing  on  the  other  side,  when  the  plaintiff  was  driving 
along  the  highway  lying  through  the  defimdan^s  fiurm.    It 
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alio  shows  that  all  the  fruity  ocmdnot  of  fha  deftcdaat^s  horsei 
as  charged  hi  Che  dechirationy  occnrred  along  the  highway 
within  the  limits  of  the  defendant's  adjacent  land.  It  con- 
tains  nothing  tending  to  show  that  the  defendant  had  any 
knowledge  of  any  Yicioos  or  roguish  trick  or  propensity  in 
the  respect  complained  of^  or  indeed,  that  he  had  any  such 
propensity  or  trick,  save  that  on  a  single  prior  occasion,  when 
he  happened  to  he  in  the  highway,  he  pranced  about  as  another 
hone  was  passing  along. 

The  whole  trial,  including  the  charge  of  the  court,  proceeded 
i^on  the  assumption  that  the  defendant  had  no  right  to  have 
or  permit  his  horse  to  be  loose  in  the  highway,  and  that  if  be 
was  there  through  the  carelessness  of  the  defendant,  he,  the 
defendant,  was  liable  in  law  to  respond  to  any  damage  that 
should  be  caused  thereby. 

If  this  is  the  true  view  of  the  subject,  we  should  haTO  no 
great  difficulty  in  upholding  the  verdict  under  the  charge  in 
its  relation  to  the  evidence  given  on  the  triaL 

Under  the  last  of  the  series  of  jrequests  made  by  the  defend- 
ant  for  a  charge,  the  question  is  directly  raised  whether  the 
law,  as  to  the  duty  of  the  defendant  to  restrain  his  horse  firom 
being  in  the  highway,  was  warrantably  assumed  to  be  as  was 
held  by  the  county  courts  as  the  basis  of  the  right  of  actioa 
eet  forth  in  the  declaration. 

It  is  too  femiliar  to  warrant  debate  that  the  owner  of 
land  through  which  a  highway  is  established  retains  the  fee 
of  the  soil  embraced  within  its  limits,  with  the  full  right  to  its 
enjoyment  in  any  manner  not  inconsistent  with  the  enjoyment 
of  the  easement  by  the  public  for  the  purpose  of  a  highway. 
He  has  the  right  to  the  herbage,  and  whatever  else  is  of  value 
to  any  extent  not  infiringing  the  proper  maintenance  and  use 
of  the  public  thoroughfiEure;  and  this  right  is  exclusive  against 
all  other  persons:  Perley  v.  ChandUtj  6  Mass.  454  [4  Aul  Deo. 
168];  StackpoU  v.  Healy,  16  Id.  88  [8  Am.  Dec  121];  /adfcmi 
T.  Hathaway^  15  Johns.  447  [8  Am.  Deo.  268]. 

Under  our  more  recent  statutes,  the  law  now  is  in  this  statei 
as  it  ever  has  been  in  England,  and  other  of  the  American 
states,  that  the  owner  of  land  is  under  no  obligation  to  fenoe 
Ids  own  land  along  a  highway.  The  obligation  in  this  respect 
results  only  from  his  duty  to  restrain  Ids  own  cattle  from  tree* 
passing  upon  his  neigihbor.  He  may  leave  open  his  own  land 
to  the  highway,  and  his  cattle  may  enjoy  the  full  range  of  the 
margin  in  devooring  the  herbage  or  in  other  pastimes,  wiUi- 


686  HoLDXN  V.  Shattuck.  [VenDon^ 

oat  trespassiiig  upon  anybody,  and  vithont  giving  any  indi- 
vidual of  the  public  any  ground  of  complaint,  unless  he  is 
guilty  of  some  £&ult  through  which  the  exgoyment  of  the  pub* 
lie  easement  is  impaired. 

It  must  be  equally  his  right  to  let  his  cattle  or  horses  be  in 
the  highway  along  through  his  land  in  case  the  same  should 
be  inclosed  by  side  fences,  subject  to  the  same  condition  in 
fiftvor  of  the  easement  to  be  enjoyed  by  the  public:  Avery  y. 
MaxweUy  4  N.  H.  86.  It  follows,  then,  as  matter  of  course, 
that  the  mere  fact  of  a  domestic  animal,  as  a  cow  or  a  horse, 
being  in  the  highway  in  this  manner  cannot  be  regarded  as 
unlawful — ^a  breach  of  duty — ^rendering  the  owner  liable  for 
all  injurious  consequences  that  may  accidentally  flow  there- 
from. Something  more  must  exist  in  concurrence  with  that 
fifict  in  order  to  predicate  fault  in  the  owner  that  will  render 
him  thus  liable.  If  the  animal  have  the  character  and  habit 
of  peaceableness  and  quietude,  it  is  impossible  to  say  that 
there  would  be  any  breach  of  duty,  at  suitable  times — as  in 
the  open  day,  and  in  the  ordinary  course  of  the  use  of  hi^- 
ways  in  farming  neighborhoods,  to  permit,  either  by  design  or 
by  accident,  such  animal  to  be  loose  in  the  highway  within 
the  limits  of  his  own  £Eurm.  There  may  be  times  and  occa- 
sions when  it  would  be  a  culpable  £ftult  so  to  do,  and  would 
subject  the  owner  to  such  damage  as  might  result  therefirom. 
For  instance,  to  permit  animals  to  occupy  the  highway  by 
night,  with  the  likelihood  of  their  lying  down  for  their  rest  in 
the  travel  path,  and  by  thus  obstructing  it,  causing  accident 
and  damage.  But  in  such  cases,  the  question  of  fault  would 
have  to  be  submitted  to  the  jury  upon  all  the  circumstances 
under  proper  instructions,  as  to  the  respective  relative  rights 
and  duties  of  the  land-owner,  and  the  public. 

As  before  remarked,  the  only  fault  charged  upon  the  defend- 
ant, as  subjecting  him  to  liability  in  this  case,  is  the  fact  that 
he  negligently  and  carelessly  faUed  to  restrain  his  horse  from 
being  in  the  highway;  all  the  rest  is  charged  to  the  conduct 
of  the  horse  itself^  so  being  in  the  highway. 

It  is  obvious  that  both  must  concur,  in  order,  upon  the 
plainti£f's  own  theory,  to  subject  the  defendant  to  the  liability 
claimed. 

If,  therefore,  in  the  eye  of  the  law,  fault  in  the  defendant 
cannot  be  predicated  upon  the  mere  fact  of  his  horse  being  in 
the  highway,  it  is  obvious  that  there  remains  no  sufficienl 
ground  for  charging  him  with  liability  for  the  leBOltlng  dan- 
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age.  To  hold  the  defendant  thus  liable,  upon  the  view  in 
which  the  declaration  was  framed  and  the  case  was  tried, 
would  seem  to  result  in  making  him  the  absolute  insurer 
against  all  casualties  that  should  occur  to  travelers  in  conse- 
quence of  his  cattle  or  horses  being  in  the  higihway  for  any 
other  purpose  or  reason  than  merely  that  of  using  such  high* 
way  as  a  thoroughfEire. 

Now,  we  do  not  understand  the  law  of  the  subject  to  visit 
such  a  responsibility  upon  the  defendant.  The  right  of  the 
public  to  the  enjoyment  of  the  easement  is  unquestioned.  The 
right  of  the  land-owner  to  any  use  of  the  margin  of  the  high* 
way  in  any  manner  not  inconsistent  with  that  right  of  the 
public  is  equally  unquestioned.  The  mere  fact  of  a  horse  or 
cow  being  in  the  highway,  and  upon  the  margin  depasturing 
or  standing,  is,  in  itself,  in  no  way  inconsistent  with  the  right 
of  the  public.  Whether  there  by  accident  or  design  can  make 
no  difference  in  this  respect.  In  order  to  constitute  the  being 
there  of  such  animal  wrongful  on  the  part  of  the  owner,  it 
should  appear  that  the  circumstances  and  occasion,  or  that 
the  character  and  habits  of  the  animal,  were  such  as  to  show 
carelessness  on  the  part  of  such  owner  in  reference  to  the  con- 
venience and  safety  of  travelers  on  such  highway;  and  only 
In  this  way  do  we  think  he  should  be  subjected  to  liability  for 
accidental  injury  and  damage  that  may  ensue  in  such  a  case. 

Much  is  said  in  the  books  and  cases  about  its  being  unlaw- 
ful to  permit  cattle  to  run  at  large  in  the  public  highways; 
but  on  examination,  it  will  be  found  that  such  unlawfulness 
is  asserted  in  reference  to  the  rights  of  adjoining  land-owners, 
who  may  claim  entire  immunity  from  the  cattle  of  others  even 
without  any  fence  against  them  along  the  highway.  We  do 
not  at  present,  as  it  is  not  necessary,  undertake  to  say  whether 
in  this  country  persons  may  or  may  not  let  their  cattle  run  at 
large  and  depasture  along  the  margin  of  the  road  through 
^another's  land.  There  has  been  a  period  when  in  this  state 
no  remedy  could  be  asserted  by  suit  for  such  an  act;  and  it 
has  sometimes  been  intimated  that  it  was  a  kind  of  local  com- 
mon law,  that  cattle  might  thus  depasture. 

This,  however,  was  when  our  statute  required  land-owners 
to  maintjiin  lawfiil  fences  on  highways  in  order  to  entitle  them 
to  impound  cattle  that  had  passed  from  the  highway  on  to 
their  land.  That  statute  not  now  being  in  existence,  it  may 
admit  of  question  whether  we  should  not  now  regard  our- 
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•elves  as  standing  on  the  English  common  law  on  this  subjeeL 
But  it  is  needless  to  discuss  the  subject  in  this  direction. 
The  judgment  is  reversed  and  cause  remanded. 


OwsxB  OF  Land  thbouoh  Which  Eiohwat  Pabsxs  RxTAnrs  Fn  or 
Soil:  Lewia  ▼.  Jonet^  44  Am.  Dea  138,  and  prior  cases  in  note;  Souikarkmd 
▼•  Jaekmm,  50  Id.  633;  ITieholaon  ▼.  I^ew  York  etc  Co.,  56  Id.  390;  Bramard 
▼.  Chpi^  57  Id.  74;  City  t^  Dubuqw  ▼.  MaJtomy,  74  Id.  358. 

HxBBAOB  Gbowino  ON  HiOHWAT  BELONGS  TO  OwNXB  OF  FsB:  Tonaooomdck 
R,  B,  ▼.  Munger,  49  Am.  Dec.  239;  Braimrd  y.  Clapp,  SI  Id.  74;  CHyffJht^ 
\mqviit  y.  Makmty,  74  Id.  359. 

OwNXB  ov  Land,  whether  Obliged  to  Fence  his  Cattle  nr:  Wdba% 
▼.  JfoM^  75  Am.  Deo.  561,  and  note  oollecting  prior  cases;  Xoinnenoe  y.  Cbm&i^ 
72  Id.  332;  Ksua  y.  Twiher^  77  Id.  233;  Jofiet  y.  WUharspoon,  78  Id.  263. 

OwHEB  OF  DoMEsno  Anhial,  when  Liable  fob  res  MncHiEyouv  oa 
Vicioua  FsoRNaiTiBS:  8oe  Decker  y.  Chtmnum,  69  Am.  Deo.  99,  and 

wherocow 
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[M  Yebmont,  87L] 

Qblioation  of  OmoiAL  Bond  onlt  Bxtendb  fob  Period  Kamed  in  Goe- 
DiTiON,  or  for  the  term  fixed  by  law,  and  does  not  coyer  any  extensiflR 
of  the  time  by  a  fatore  appointment,  or  subsequent  election,  althowgh 
the  language  of  the  condition  as  to  time  is  general  and  unlimited,  whers 
the  appointment  is  for  a  limited  period,  which  is  recited  in  tiia  condi- 
tion, or  is  fixed  and  determined  by  law,  when  not  so  recited. 

Official  Bond  does  not  Coyer  Defaxtlts  Oocobbing  after  Bxtibatioiv 
OF  Teem  of  Office  under  the  first  election,  where  it  was  giyen  by  a 
person  on  his  election  as  director  of  a  bank,  conditioned  for  the  due  psr> 
formance  of  his  dnties  as  director  "  while  he  shall  be  a  director  of  said 
bank,"  and  he  was  annually  re-elected  for  seyeral  years  afterwards^  but 
neyer  gaye  any  other  bond. 

Office  of  Bank  Dibboiobs  n  Annual  One,  where  they  are  required  to  be 
elected  annually,  although  it  is  proyided  that  they  shall  hold  office  untfl 
others  are  elected  and  qualified,  and  th^y  are  forbidden  to  enter  upon 
the  duties  of  their  ofByoe  until  their  bonds  haye  been  executed  and  ap- 
proyed. 

Debt  upon  an  official  bond.    The  facts  are  staled  in  the' 
opmion. 

C.  W.  Clark  and  Lucius  B.  Peehy  for  the  plamtiff. 

P.  Perrin  and  P.  T.  Washburn^  for  the  defendants. 

B7  Conrty  PoiANDy  C.  J.  The  principal  defendant,  Mann, 
was  chosen  a  director  of  Orange  County  Bank  in  January, 
1849,  and  at  that  time  executed  a  bond,  in  which  the  other 
defendants  joined  as  his  suretieB,  conditioned  to  secure  the 
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due  performanoe  by  the  sidd  Mann  of  his  duties  as  director^ 
^' while  he  shall  be  a  director  of  said  bank."  Mann  was  re- 
elected a  director  in  1850, 1851,  and  1852,  and  served  as  such 
during  those  years,  but  never  executed  any  other  bond.  The 
alleged  breach  of  duty  by  Mann  as  director,  for  which  it  is 
claimed  the  defendants  are  liable  in  this  action  on  the  bond^ 
occurred  after  the  expiration  of  the  term  of  office  under  the 
election  of  1849,  and  while  Mann  was  acting  as  director  under 
his  subsequent  elections.  The  important  question  in  the  case 
is,  whether  this  bond  bound  the  defendants  for  the  fulfillment 
by  Mann  of  his  duty  as  director  under  future  elections,  or  only 
for  the  year  or  term  for  which  he  had  been  elected.  It  seems 
now  to  be  perfectly  settled  by  authority,  in  reference  to  bonds 
or  obligations  given  to  secure  the  performance  of  official  duties, 
that  where  the  appointment  is  for  a  limited  period,  which  is 
recited  in  the  condition,  or  where  it  is  not  recited  in  the  con- 
dition, but  is  fixed  and  determined  by  law,  the  obligation  only 
extends  for  the  period  named  in  the  condition,  or  the  term 
fixed  by  law,  and  will  not  be  extended  to  cover  any  extension 
of  the  time  by  a  future  appointment,  or  subsequent  election, 
although  the  language  of  the  condition,  as  to  time,  be  general 
and  unlimited.  The  presumption  in  such  cases  is  held  to  be 
tihat  the  language  is  used  in  reference  to  the  existing  office  or 
appointment  which  the  principal  holds,  and  that  the  sureties 
do  not  intend  to  bind  themselves  for  any  indefinite  and  un- 
limited extent  of  time,  depending  upon  the  contingency  of 
future  elections.  In  Peji^n  ▼•  Cooper^  2  Bam.  &  Aid.  431, 
Bayley,  J.,  said,  speaking  of  a  bond  by  a  collector  of  rates:  "  I 
do  not  mean  to  say  that  a  bond  for  a  longer  period  would  be 
absolutely  void,  but  merely  that  there  ought  to  be  very  strong 
words  to  show  that  clearly  to  be  the  intention."  But  the 
words  in  that  case  were  held  not  to  be  strong  enough,  though 
they  were  pretty  strong  words,  as  will  hereafter  be  seen,  nor 
have  I  seen  any  case  where  they  have  been  found  strong 
enough.  It  may  be  worth  taking  time  to  refer  to  some  of  the 
principal  cases  on  this  subject. 

The  earliest  and  leading  case  is  Lard  ArlivigUm  v.  Merrieke^ 
2  Saund.  411.  The  plaintifT,  as  postmaster-general,  had  ap- 
pointed one  Jenkins  a  deputy  postmaster  for  six  months,  and 
the  defendant  executed  a  bond  with  Jenkins,  conditioned  that 
Jenkins  should  faithfully  perform  the  duties  of  his  appoint- 
ment '^  for  and  during  all  the  time  that  he,  the  said  Thomas 
Jenkins,  shall  continue  deputy  postmaster,"  etc.    Jenkins  was 

AX.  Dbc.  Vol.  LXXX-44 


890  TBBA8UBEB  OF  Vbbmomt  V.  Manh.     [Yermonti 

oontinued  in  office  by  farther  appointinent  for  some  Hue*  or 
four  years,  when  he  became  a  defaulter.  It  was  held  that  the 
defendant  was  only  holden  for  the  six  months  for  which 
Jenkins  was  first  appointed,  that  time  being  recited  in  the 
bond,  and  that  the  general  words  of  the  condition  should  be 
limited  to  that. 

Liverpool  Water  Works  Co.  v.  Athimon^  6  East,  607,  was  the 
case  of  a  bond  for  the  faithful  performance  of  duty  by  a  penoo 
who  had  been  appointed  an  agent  to  collect  rents  for  the  plain- 
ti£E8.  The  condition  recited  that  he  had  been  appointed  tot 
twelve  months,  but  it  went  or  to  add  that  the  agent  should 
^'  so  long  as  he  should  continue,  and  be  employed  by  the  com- 
pany from  time  to  time,"  use  due  diligence,  etc.  The  agent 
was  continued  in  this  service  by  the  company  beyond  the  year, 
and  after  the  expiration  of  the  year  was  guilty  of  a  de&uli 
It  was  held  that  the  bond  only  covered  the  year. 

Wardens  of  St.  Saviow^s  etc.  v.  Bostoekj  2  Bos.  A  PuL  N.  B. 
176,  was  an  action  on  a  bond  given  to  the  plainti£Gs  for  a  cdlleo* 
tor  of  church-rates.  The  condition  was  in  general  terms  that 
Armstrong,  the  collector,  should  collect  all  rates  that  should 
be  thereafter  put  into  his  hands  to  be  collected,  and  that  he 
should,  from  time  to  time,  surrender  and  deliver  over  on  re> 
quest  to  the  wardens  for  the  time  being,  or  hereafter  to  be  ap- 
pointed, all  moneys  collected,  etc.  Armstrong  continued  to  be 
collector  for  several  years  by  annual  reappointment,  and  event- 
ually was  delinquent.  It  was  not  recited  in  the  bond  that 
Armstrong  had  been  appointed  for  one  year,  but  as  the  office 
was  by  law  annual,  it  was  held  that  the  obligation  of  the  bond 
should  be  construed  to  have  reference  to  that,  and  to  extend 
and  cover  only  the  period  for  which  he  had  been  appointed 
when  the  bond  was  executed. 

In  Peppin  v.  Cooper^  2  Bam.  &  Aid.  431,  the  defendant  exe- 
cuted a  bond  conditioned  that  a  collector  of  parish-rates  should, 
from  time  to  time,  and  all  times  thereafter,  collect  and  pay 
over,  etc.  In  this  case,  also,  the  term  of  the  collector's  appoint- 
ment was  not  named  in  the  bond,  but  as  the  office  was  by  law 
annual,  it  was  held  that  the  language  of  the  condition  must 
refer  only  to  his  existing  appointment,  and  not  to  future  ap- 
pointments under  which  the  collector  was  continued  in  offica 

LeadUy  v.  Evans^  2  Bing.  32, 9  Eng.  Com.  L.  306.  This  was 
an  action  on  a  bond,  conditioned  that  a  collector  of  church 
and  poor  rates  should,  from  time  to  time,  and  at  aU  timet 
hereafter,  collect  and  pay  over,  etc.,  to  the  church-wardens,  or 
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to  their  BuccesBors,  etc.  The  collector  was  continned  in  office 
eereral  years  by  annual  appointmentSi  and  was  finally  delin- 
qnenty  but  not  so  during  the  first  year.  It  was  again  [decided 
that  as  the  office  of  collector  was  by  law  annual^  the  language 
of  the  condition  must  be  limited  and  construed  by  that,  not- 
withstanding the  unlimited  and  continuous  words  used;  that 
the  sureties  must  be  understood  as  contracting  in  reference  to 
his  existing  appointment,  and  not  for  any  period  contingent 
upon  another  election.  In  a  very  recent  English  case,  Mayor 
etc.  of  Cambridge  y.  DewMS^  reported  in  EL  Bl.  &  EL  660,  and 
also  in  6  Jur.,  N.  8.,  265,  one  Smith  was  appointed  treasurer 
of  the  borough  of  Cambridge  in  1839,  and  the  defendants  exe^ 
cuted  a  bond  conditioned  that  Smith  should  well  and  fiedth- 
fully  account  to  the  plaintiflls  for  all  and  every  sum  and  sums 
of  money  which  might  come  to  his  hands,  or  be  by  him  re- 
ceived as  such  treasurer  as  aforesaid,  and  should  in  all 
things  well,  truly,  diligently,  and  fiEiithfiUly,  to  the  best  of  his 
abilities  and  according  to  the  provisions  of  the  statute  herein- 
before mentioned,  and  of  such  statutes  as  may  be  hereafter 
passed  relating  to  the  said  office,  etc.  At  the  time  of  the  exe- 
cution of  the  bond,  the  office  of  treasurer  was  an  annual  ap-^ 
pointment,  and  Smith  was  continued  in  office  by  annual 
appointments  until  1843,  when  an  act  was  passed  by  which 
the  appointment  of  treasurer  was  to  be  during  the  pleasure  of 
the  council  of  the  borough,  and  Smith  was  again  appointed 
under  this  provision,  and  continued  in  office  till  his  death  in 
1857,  when  he  was  found  largely  in  arrear. 

The  question  was  in  this  case,  whether  the  bond  of  the  de* 
fendants  was  a  continuing  security  for  the  whole  time  Smith 
continued  in  office,  or  only  for  the  year  for  which  he  was  first 
appointed;  and  it  was  again  decided  that  as  the  office  was 
annual  when  the  bond  was  given,  its  language  must  be  referred 
to  the  known  period  of  the  office  under  the  existing  appoint- 
ment, and  the  reference  to  statutes  which  might  be  passed 
afi*ectiDg  the  office  was  only  to  such  as  might  be  passed  within 
the  year;  though  Lord  Campbell  said  that,  in  his  judgment, 
the  language  of  the  condition  was  so  strong  that  the  sureties 
must  in  fact  have  looked  beyond  the  current  year,  and  acted 
on  the  supposition  that  the  security  ran  on  as  long  as  the 
party  was  in  office. 

In  addition  to  other  cases  cited  by  counsel,  where  the  same 
prinQiple  is  recognized,  I  would  refer  to  Mayor  of  Berwick  on 
Tweed  v.  Oewoldj  16  Eng.  L.  &  Eq.  236;  Augero  v.  ITeefi,  1 
Mae.  A  W.  390;  HaeeeU  v.  Longj  2  Man.  A  Sel.  863. 
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Notwithstanding  the  provision  that  the  directors  should 
hold  their  o£Eice  until  others  are  elected  and  qualified  in  thdt 
stead,  we  are  of  opinion  that  the  office  must  be  regarded  as 
annual.  The  directors  are  expressly  required  to  be  elected 
annually,  and  the  day  of  election  is  fixed,  but  as  there  might 
possibly  be  a  failure  to  elect  on  that  day  by  the  inability  of 
the  stockholders  to  agree,  or  for  some  other  cause,  provision  is 
made  for  an  election  on  a  subsequent  day,  in  such  cases.  The 
statute  contemplates  no  such  thing  as  the  directors  continuing 
in  office  for  several  years  under  one  election,  and  the  sureties 
in  a  director's  bond  could  not  be  supposed  to  understand  or 
intend  more  than  the  legislature  did,  by  this  provision;  viz., 
that  it  provided  for  the  continuance  of  the  office  for  such  short 
interval  as  might  be  necessary  to  hold  another  election.  This 
same  provision  exists  in  reference  to  all  town  and  school  district 
officers,  who  hold  their  offices  by  annual  elections,  but  it  was 
never  supposed  to  divest  them  of  the  character  of  annual  offi- 
cers. The  case  of  BigeUno  v.  Bridge,  8  Mass.  276,  is  a  clear 
authority  against  the  plaintiff  on  this  point. 

The  Massachusetts  act,  authorizing  the  appointment  of 
county  treasurers,  provided  that  the  person  elected  to  the 
office  should  continue  in  office  until  some  other  person  should 
be  chosen  and  qualified  in  his  room:  See  Amhent  Bank  v. 
Boot,  2  Met  622. 

In  view,  therefore,  of  all  the  authorities  on  this  subject,  and 
of  the  general  principle  applied  to  all  contracts  of  sureties, 
that  they  are  not  to  be  held  beyond  the  precise  terms  of  their 
contracts,  we  come  to  the  conclusion  that  the  defendants  were 
not  bound  for  the  official  conduct  of  Mann  as  director  beyond 
the  term  for  which  he  had  been  elected  at  the  time  the  bond 
was  given,  and  that  when  that  terminated  by  the  expiration 
of  the  year,  and  a  new  election,  and  no  default  had  then  oc- 
curred, their  liability  was  at  an  end. 

It  is  asserted  that  for  many  years  in  this  state  it  was  not 
the  practice  of  bank  directors  to  execute  new  bonds  at  each 
election,  and  that  the  general  understanding  was  that  bonds 
like  the  present  were  a  continuing  security  for  the  whole 
period  of  their  continuance  in  office  under  several  elections; 
and  we  have  no  doubt  that  such  was  the  case,  though  how 
general  it  was  we  do  not  know. 

But  such  usage  and  practice,  however  general,  we  cannot 
regard  as  sufficient  to  overthrow  the  long  and  well  settled  rule 
of  law  on  the  subject,  whatever  might  be  the  consequence  ol 
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now  judidally  assertmg  it  in  this  state.  But  ifar  a  consider- 
able time  the  practice  has  been  changed  in  this  state  by  the 
direction  of  the  bank  commissioner,  and  now  by  an  express 
act  of  the  legislature,  so  that  we  do  not  apprehend  any  serious 
mischief  can  result  firom  adhering  to  the  rule  of  the  law.  The 
Tiew  we  have  taken  of  the  case  renders  it  unimportant  to  de> 
cide  the  other  questions  made,  whether  Mann's  default  was  of 
that  character  that  would  make  his  sureties  liable  if  it  had 
occurred  while  their  bond  was  in  force. 

The  judgment  of  the  county  court  is  reversed,  and  judgment 
rendered  for  the  defendants. 


BuMMTOB^  TiTAKiTiiTr  oof  OffiiGiAL  Boms  Obmmmb  wrb  IkiM  OP  Onmit 
SomOk  CanSm  Sodetf  ▼.  Johmn,  10  Am.  Deo.  644;  BmM  ▼.  SktU,  14  Id. 
250;  note  to  OommmwmUh  ▼.  Cole,  46  I<L  609;  2£cm  r.  AW^  47  U.  116; 
IToroMfar  Ami  T.  iSaod;  6  Id.  66;  ChpBmr.  JMkMeih  19  U.  748. 


Baldwin  v.  Aldbioh. 

[M  vuMOMT^aai] 

TiMA,  Ttua  FuMiBB  ASM  HOT  Pabtibli  IB  Ko  SuwiuuuiT  DmnB  TO 
Psnnoir  job  Pabtrion,  wbioh  prayi  not  only  for  partitioD,  bat  tiiat 
if  the  pmniMs  are  not  partiUe^  that  they  may  be  enigned  or  eold  pn^ 
■neat  to  etiKtote. 

ASDBSIUDIT  OB   SaLB  OF   FBBMISBB  OwHBD  OT  CklMllOV  Wnji  HOT  BB  Bb- 

IVBED  when  th^  oennot  be  partitioned  withoat  great  inoonTenlenoe  to 
the  partiee  interaeted,  becanee  the  petitioner  haa  not  been  hindered  in 
the  enjoyment  of  his  share. 
HnD  Gbbatib  SnfFLT  LioBMSB  10  Bbbot  axd  Ooouft  BuiLrairoa^  and  to 
nee  water  for  thenut  in  addition  to  oonveying  an  nndivided  intereet  in  aU 
the  premiaei^  and  thia  right  ezpirea  with  the  deoay  of  the  bnildingi^ 
where^  after  granting  an  vndivided  one  half  of  the  premiaet^  the  deed 
gifee  the  grantee  "the  right  to  pat  in  a  mechanic  a  shop  and  pUming* 
miU  between  the  saw^mill  and  grist-mill,  and  to  take  water  from  the 
llamo  for  the  same^  so  as  not  to  interfere  with  the  nae  of  the  water  for 
the  saw  and  grist  mills,  or  saoh  machinery  as  may  be  sabstitated  for 


f aBasriDH,  AflsnunoDfT,  ob  Salb  hat  bb  Masb  or  TBat  Pabt  of  Pbbii* 
UBS  OwHBD  or  OoMxoH,  in  Vermont,  where^  upon  the  trial  of  a  peti- 
ticn  for  partition,  it  i^pears  that  the  pertiee  are  tenants  in  common  of 
only  a  part  of  the  premises  described  in  the  petition. 

f  ABunxoH  wnji  hot  bb  Madb  of  BBTSBszoir abt  Ibtbbbst  or  Lain>  covered 
hj  a  license  held  by  one  of  the  tenants  in  conmion. 

PXTmoBr  for  partition.    The  £Etcts  are  stated  in  the  opinion. 

Bomodl  Farnham  and  Abel  Vnderwoodj  for  the  plaintifll 
B.  MeK.  OrmAy^  and  Peek  and  CMyy  for  the  defendant. 
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By  Coart»  Alkb,  J.  1.  The  first  and  tUxd  pleaa  are  d^ 
munedto. 

The  first  plea  states  the  premises  are  not  partible.  The 
petition  praySi  first,  for  partition,  and  second,  if  not  partible, 
that  the  premises  may  be  assigned  or  sold  pursuant  to  the 
statute,  Henoe,  a  plea  merely  that  they  are  not  partible  is  no 
sufficient  defense  to  the  petition.  The  third  plea  states  that 
the  petitioner  has  not  been  hindered  in  his  enjoyment  of  his 
share  of  the  premises.  Is  that  a  good  defense?  The  plea  is 
drawn  upon  the  basis  and  after  the  form  in  1  Aikens. 

In  Brown  y.  TumeVj  1  Aik.  850  [15  Am.  Dec.  696],  the  pe- 
titioner prayed  for  a  partition  of  a  saw-mill,  mill  yard  and 
pond.  The  court  held  the  premises  were  not  partible.  Hutch- 
inson, J.,  then  proceeded  to  say:  ^^  This  disposes  of  the  whole 
case,  for  the  only  prayer  is  for  partition.  But  if  the  prayer  in 
the  petition  were  for  an  assignment  to  one,  or  a  sale  of  the 
whole,  the  court  would  not  deem  it  proper  to  make  any  such 
order  without  difierent  reasons  from  those  which  now  appear. 
If  the  conduct  of  the  petitioners  were  such  that  the  petitioner 
could  not  enjoy  his  turn  in  the  occupation  of  the  premises,  it 
would  bear  a  different  consideration." 

All  of  the  opinion  that  bears  upon  any  controverted  point 
in  this  case  is  clearly  mere  dictum.  If  Judge  Hutchinson's 
opinion  extended  to  this — ^that  when  property  held  in  com- 
mon could  not  be  divided  without  great  inconvenience  to  the 
parties  interested,  the  court  should  refuse  to  make  an  order 
for  assignment  or  sale  pursuant  to  the  statute,  unless  the  peti- 
tioner could  prove  that  he  was  hindered  in  the  enjoyment  of 
his  share,  we  think  the  position  untenable.  There  is  nothing 
in  the  statute  thus  limiting  or  abridging  the  right  of  the  peti- 
tioner or  the  power  of  the  court.  The  first  section  of  the  stat- 
ute provides  that  "  any  person  holding  real  estate  with  others 
as  joint  tenants,  tenants  in  common,  or  coparceners  may  have 
partition."  The  fourteenth  section  says:  *^  When  it  shall  ap- 
pear to  the  court  that  such  real  estate,  or  any  portion  of  it, 
cannot  be  divided  without  great  inconvenience  to  the  parties 
interested,  they  may  order  the  same  to  be  assigned  to  one  of 
the  parties,"  etc.;  and  section  15:  '^If  no  one  of  the  parties 
will  consent  to  take  the  assignment,  the  court  shall  order  the 
commissioDers  to  sell  it  at  public  or  private  sale,"  etc.  Henoe, 
by  statute,  on  account  of  "  the  great  inconvenience  to  the  par^ 
ties  "  of  partition,  assignment  to  one  with  his  consent  at  an 
appraised  price  is  first  substituted;  and  if  no  one  will  consent, 
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then  sale  and  a  dividon  of  the  proceeds  oome  next  There  is 
noihing  to  indicate  that  assignment  and  sale  do  not  stand 
upon  the  same  ground  of  common-law  right  as  partition;  or 
that  they  are  to  be  put  upon  the  narrow  ground  of  proof  of 
injiuy  to  the  possessory  right  of  the  tenant.  Nor  is  there,  as 
we  can  see,  any  reason  why  such  distinction  should  be  made 
between  property  partible  and  not  partible.  If  the  tenant  in 
common  of  a  farm  is  always  allowed  by  his  co-tenant  to  ha^e 
his  turn  in  the  occupancy,  why  has  he  any  greater  right  to 
partition  than  the  owner  of  a  saw-mill  enjoying  his  share  in  a 
Uke  manner  has  to  a  division  by  assignment  or  sale.  Both 
seem  to  us  to  stand  in  the  common-law  right,  and  to  seek  the 
same  end  for  the  same  reasons,  through  proceedings  neces- 
sarily dissimilar  in  their  progress  but  arriving  at  the  same 
result 

2.  The  second  plea  alleges  that  the  plaintiff  and  defendant 
are  not  joint  owners  of  the  premises;  but  that  the  defendant 
owns  a  mechanic's  shop  and  water  privilege  standing  on  a 
portion  of  the  premises  described  in  the  petition,  and  has  the 
whole  title  and  interest  in  the  same,  and  claims  that  the  deed 
from  B.  P.  and  G.  P.  Baldwin  to  him,  set  forth  in  the  petition, 
shows  such  his  title.  The  plaintiff  replies,  setting  forth  his 
title  under  the  same  deed,  and  insists  they  are  tenants  in 
common,  and  so  issue  is  joined;  upon  this,  a  trial  was  had  by 
the  court. 

The  Baldwins,  being  the  sole  owners  of  the  premises,  con- 
veyed one  half  of  the  premises  to  the  defendant  If  the  deed 
stopped  here,  the  plaintiff  and  defendant,  it  is  admitted,  would 
be  tenants  in  common  of  thu  whole.  But  in  the  deed,  after 
granting  one  half  to  the  defendant,  there  is  this  farther  clause: 
^With  the  right  to  said  Aldrich  to  put  in  a  mechanic's  shop 
and  planing-mill  between  the  saw-mill  and  grist-mill,  and  to 
take  water  from  the  flume  for  the  same,  so  as  not  to  interfere 
with  the  use  of  the  water  for  the  saw  and  grist  mills,  or  such 
machinery  as  may  be  substituted  for  them."  The  defendant 
has  built  the  mechanic's  shop  on  the  land,  and  has  been  and 
is  in  the  exclusive  occupation  of  it.  Has  he  a  fee,  or  an  ease- 
ment, or  only  a  temporary  right  by  license  7 

We  think  it  must  be  regarded  merely  as  a  license.  Had 
the  parties  intended  to  pass  the  fee,  they  would  have  executed 
«  deed  in  the  usual  form  of  the  land  intended  to  be  conveyed. 
Bo  the  limiting  the  use  to  a  mechanic's  shop  and  planing-mill 
indicates  the  intent  to  grant  the  use  for  a  temporary  purposci 
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but  not  to  paas  the  fee.  So  the  words,  "  with  the  right  to  said 
Aldrich,''  not  to  him,  his  heirs  or  assigns,  show  the  like  intent 
We  think  it  passes  a  right  to  erect  and  ezclusiyely  use  the 
shop  and  planing-mill  while  they  last,  but  that  the  right  ex- 
pires with  the  decay  of  the  structure:  RaU  v.  Chaffees^  13  Vi 
150;  Le  Fevre  y.  Le  Fevre^  4  Serg.  &  R.  241;  Hepburn  v.  Jfo 
DoweUj  17  Id.  383. 

The  plan  of  the  premises  and  the  exceptions  show  that  the 
plaintiff  and  defendant  are  tenants  in  common  of  the  saw-mil] 
and  mill-yard,  and  that  the  mechanic's  shop  covers  but  a  veiy 
small  portion  of  the  premises.  The  defendant  claims  that  hi* 
right  to  the  shop  and  its  exclusive  possession  defeats  the  plain- 
tiff's right  to  a  partition,  not  only  of  the  shop  and  land  covered 
by  it,  but  also  of  the  remainder  of  the  premises;  that  the 
plaintiff  must  prove  a  joint  interest  in  the  whole  of  the  prom* 
ises  described  in  his  petition,  in  order  to  have  judgment  fiv 
partition. 

We  think  the  seventh  section  of  the  chapter  on  partition  wa? 
intended  to  relieve  the  plaintiff  from  such  strictness  of  proof^ 
and  to  enable  him  to  have  a  severance  of  the  joint  interest 
according  to  his  right,  though  his  interest  is  not  correctly  de- 
scribed in  his  petition.  The  words  are, "  if  the  petitioner  holds 
a  less  share  than  he  claimed  in  his  petition,  judgment  shall  be 
rendered  that  partition  be  made  according  to  the  title  of  the 
respective  owners."  It  would,  we  think,  be  narrowing  the 
meaning  of  the  act  to  construe  the  word  "share"  to  apply  only 
to  undivided  interests,  and  not  to  superficial  area.  A  party  who 
declares  for  an  interest  in  fifty  acres,  and  proves  an  interest  in 
only  twenty-five,  may  as  well  have  division  of  the  twenty-five, 
as  he  who  declares  for  an  undivided  half  of  fifty  acres,  and 
proves  that  he  owns  but  a  third,  or  that  his  third  extends  only 
to  twenty-five  acres,  may  have  a  division  of  such  "  less  share." 
Such,  too,  the  cases  show  has  been  the  practice  under  the  act 
See  Howe  v.  Blanden^  21  Vt.  816.  The  petitioners  therefore 
are  entitled  to  partition,  or  to  assignment  or  sale  of  all  of  the 
premises  described  in  the  petition,  except  so  much  as  the  de- 
fendant has  the  exclusive  possession  of,  by  his  mechanic's 
shop  and  the  use  thereof. 

As  to  the  reversionary  interest  which  the  plaintiff  and  de- 
fendant jointly  own  in  the  land  on  which  the  shop  stands,  we 
think  the  plaintiff  is  not  entitled  to  partition. 

It  was  decided  in  Nichols  v.  Nichols^  28  Vt.  228,  that  the 
joint  owners  of  the  reversion  of  a  farm  in  which  a  third  party 
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had  a  life  estate  coald  not  have  partition.  This  was  pnt  npon 
the  gionnd  that  the  petitioners  had  no  possession  or  rig^t  of 
immediate  possession,  and  eonld  have  no  possession  till  the 
termination  of  the  life  estate.  The  reason  given  is  that  a  just 
division,  made  during  the  existence  of  a  life  estate,  might  be* 
come  an  unequal  one  when  the  parties  came  to  the  possession 
of  their  land.  The  opinion  of  Judge  Isham  is  so  foil  on  this 
point,  and  his  review  of  the  authorities  is  so  complete,  that  we 
need  but  refer  to  that  decision.    We  think  it  applies  to  this 


Judgment  is  therefore  reversed,  and  the  case  remanded  to 
the  county  court  for  the  appointment  of  commissioners  to 
make  assignment  or  sale  of  all  the  premises  described  in  the 
petition,  except  so  much  thereof  as  is  exclusively  occupied  hj 
the  defendant  by  his  mechanic's  shop,  and  fer  the  use  of  the 
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Hadlby  V.  Gbos& 

94  Vsbmoir;  8811 

Doa.  Oum  An»  BaisooiABLa  l>iLieBraB  abb  Notmso  lam  nuv  Most 
Waicbvul  CUbb  An»  Aarm  DnjoxnGS  ia  anj  bnrimwi  invqlviag  tli* 
paraonal  niety  aad  lir«i  of  otfaen. 

lAvntT-flXABUi  KxBFnt  D  Ahbwbbabiji  to  HnuB  loa  Imjvkt  Wbmm 
HApnofs  YT  RiAaoir  or  Dobot  or  Vbhioui  Hibxd^  which  might  hsr* 
beat  diMOVvrad  l^  ths  most  owefnl  and  tharough  OTmninatimi;  but  boI 
lor  aa  injury  which  happeoft  l^  raaaon  of  a  hiddan  daf act,  which  ooold 
Bflt^  upon  anoh  azanunation,  hava  baan  diaooyarad, 

Casb.  The  plaintiff,  Cyrus  Hadley,  hired  of  the  defendanti 
a  liTeiy-stable  keeper,  a  horse,  wagon,  and  harness  to  go  on  a 
journey  with  his  wife.  While  on  the  journey,  in  consequence 
of  the  breaking  of  a  spring  in  the  wagon,  the  horse  became 
frightened,  the  wagon  was  capsized,  and  the  plaintiff's  wife 
was  seriously  injured.  The  wagon  was  claimed  to  be  unsafe 
and  insufficient  The  question  in  the  case,  which  arose  upob 
instructions  given  and  refiised,  is  sufficiently  stated  in  the 
opinion. 

HeaUm  amd  Beed^  for  the  plaintiffs. 

O.  H.  OmUh^  amd  BeifiOd  and  Gleamm,  tot  the  defendant 
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B7  Coart,  Poland,  C.  J.  It  is  conceded  on  boih  aides  that  Um 
same  rule  (^  duty  and  diligence  slioald  be  applied  to  the  letter 
of  horses  and  carnages  tear  hire  for  others  to  drive,  as  to  ooscb- 
owners  or  other  passenger  carriers  who  fbmish  drivers  as  iveO 
as  teams.  The  plaintifffl  claim  that  the  law  holds  both  re- 
sponsible for  the  abednte  sofficienqy  of  oaniages,  hamessesy  eta, 
and  that  if  the  driver  or  passenger  receives  an  injnrj  by  rea- 
son ci  a  defective  carriage  or  harness,  he  is  entitled  to  redresB, 
though  the  defect  was  not  visible,  and  could  not  be  discovend 
by  the  most  careful  examination. 

The  defendant  claims  they  are  only  liable  fixr  the  want  of 
due  care  and  reasonable  diligence. 

It  seems  now  nniversally  settled  in  this  coontry  that  the 
strict  rule  of  liability  applied  to  common  carriers  of  goods  doei 
not  apply  to  carriers  of  passengers.  While  the  carrier  of  goodi 
is  liable  for  any  loss  or  injury  that  may  happen  to  them,  eveQ 
with  no  fault  on  his  part,  tmless  occasioned  by  the  act  of  God 
or  the  public  enemy,  the  carrier  of  passengers  is  only  liable 
for  negligence.  It  is  not  needful  now  to  discuss  the  policy  on 
which  this  difference  is  founded. 

Some  of  the  books  and  cases  say  the  carrier  of  passengers  ii 
only  liable  for  the  want  of  due  care,  or  reasonable  care;  others 
say  they  are  bound  to  extraordinary  care,  and  the  highest 
diligence,  to  insure  the  safety  and  security  of  their  passengers. 

But  we  apprehend  there  is  no  real  difference  in  the  mean- 
ing of  these  terms,  as  applied  to  the  subject.  In  any  business 
involving  the  personal  safety  and  lives  of  others,  what  is  doe 
care,  reasonable  diligence?  Clearly,  nothing  less  than  the 
most  watchful  care  and  the  most  active  diligence;  anything 
short  of  this  is  negligence  and  carelessness,  and  would  famish 
clear  groimd  of  liability,  if  an  injury  was  thereby  sustained. 

The  case  of  IngalU  v.  BtZb,  9  Met.  1  [43  Am.  Dec.  346], 
settles  what  we  deem  to  be  the  true  view  of  the  law  on  this 
subject.  In  that  case,  all  the  authorities  are  carefully  re- 
viewed, and  the  English  cases  now  relied  on  by  the  plaintiff  as 
establishing  the  principle  of  absolute  liability  are  shown  not 
to  support  it,  though  the  language  of  some  of  the  judges  might 
seem  to  countenance  such  a  doctrine.  The  principle  estab- 
lished by  that  case  is  stated  by  the  reporter  as  follows: 
''Proprietors  of  coaches,  who  carry  passengers  for  hire,  are 
answerable  to  a  passenger  for  an  injury  which  happens  by 
reason  of  a  defect  in  a  coach,  which  might  have  been  disoov* 
ered  by  the  most  careful  and  thorough  examination,  but  not 
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for  an  injuiy  irhioh  happens  by  reason  of  a  hidden  defect^ 
which  oonld  not)  upon  such  examination,  have  been  discor- 
ered."  The  principle  settled  by  that  case  seems  to  have  been 
carefully  followed  by  the  judge  who  tried  this  case,  in  his 
instructions  to  the  jury. 

The  doctrine  of  the  plaintifb,  by  which  the  defendant  would 
be  held  liable  for  defects  in  his  carriages  and  harnesses,  which 
he  did  not  Imow,  and  which  he  could  not  have  discovered  by 
the  most  careful  scrutiny^  we  think  would  be  grossly  uqjust, 
and  it  is  one  not  ordinarily  applied  to  any  other  of  the  desl* 
ings  and  relations  of  society. 

The  judgment  is  affirmed. 


LuaniTT  OF  Oommov  Oabbibb  of  PiaBvans  im  Igmmi  BswLtuwi 
m  DsFBon  ni  VBoauii:  8m  Btgmm  t.  WmUm  A  A»  S4  Am.  Deo. 
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Lawbon's  Exboutob  v.  Lawbok 

ijmuMPm  lOB  MoonR'  HiB  ahd  Bboovxd  will  lie  wbanew  om  Km  ttt 
money  of  another  whioh  he  baa  no  right  to  retain,  bat  whieh,  ex  wfm  d 
bonop  he  ahonld  pay  over  to  that  other.  In  aaoli  caae^  plaintiff  ia  ael 
boond  to  declare  ipeoially. 

AonoN  OF  Ikdbbitatus  Assumpsit  baa  been  greatly  enlarged,  and  now  en- 
braoea  all  caaea  in  whioh  plaintiff  baa  eqnity  and  oanadenoe  on  hia  aid^ 
and  defendant  ia  boond  by  tiea  of  natond  Joatioe  and  eqnity  to  refund 
the  money.    In  ansh  caaea,  no  ezpreaa  promiae  need  be  proved. 

KZBOUTDR  MAT  MAINTAIN  Indkbitatub  AnBUMrsiT  cn  the  common  ooanta 
when  the  money  aonght  to  be  recovered  ia  part  of  the  aaaeta  of  plaiatiflli 
teatator,  and  it  ia  the  duty  of  defendant  to  pay  it  over  to  plaintifL  In 
anch  case,  he  need  not  declare  in  trover. 

BnouTOK  MUST  Dbolabx  in  bjb  BxFBMSEHTArm  CKABAcrm  whn  be 
anea  in  reapect  to  a  canae  of  action  whioh  aoomed  in  the  life-time  of  hia 
teatator. 

BnouTOB  MAT  DiOLABX  IN  HIS  OwN  Namx,  or  in  hia  repreeentative  ehat^ 
acter,  when  the  canae  of  action  aocmed  after  the  death  of  hia  taatatar, 
and  the  money  if  recovered  wonld  be  aaaeta. 


The  opiiuon  contains  the  facts. 

Brent  arid  KinzeVj  for  the  appeUant 

F.  J.  Smithy  for  the  appellee. 

B7  Court,  Lee,  J.  The  money  sought  to  be  lecofered  in 
this  case  was  the  property  of  the  plaintifrs  testator,  in  the 
form  of  bank  notes,  and  was  handed  to  defendant  (his  wife) 
a  short  time  before  his  death,  for  safe-keeping,  until  he  should 
be  better,  when,  as  he  said,  he  would  arrange  it  fiur  the  bank. 
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It  remained  in  her  posflession  during  his  life,  and  at  his  death, 
irhich  took  place  a  few  days  after,  it  was  still  his  property. 
She  made  no  claim  to  it  as  hers  daring  his  life,  nor,  so  fSur  as 
appears,  did  she  dispose  of  any  part  of  it  to  her  own  use,  or 
that  of  her  husband.  After  his  death,  the  plaintiff,  though 
before  he  had  qualified  as  executor  under  the  will  of  his  testa- 
tor, called  on  the  defendant  for  the  money,  but  she  refused  to 
surrender  it,  saying  that  she  intended  to  keep  it. 

Now,  as  this  money  was  part  of  the  assets  of  the  estate  of 
the  testator,  it  is  clear  that  the  plaintiff  is  entitled  to  reoover 
it  in  some  form  of  action,  and  in  some  character,  either  indi- 
vidual or  representative. 

But  it  is  said  that  if  the  plaintiff  be  entitled  to  recover,  he 
cannot  do  so  in  this  action,  but  should  have  declared  on  the 
special  case,  or  in  trover  and  conversion. 

I  do  not  think  the  plaintiff  was  bound  to  declare  specially. 
The  action  of  indebitattAa  assumprit  for  money  had  and  received 
will  lie  whenever  one  has  the  money  of  another  which  he  has 
no  right  to  retain,  but  which,  ex  «quo  et  bonoy  he  should  pay 
over  to  that  other.  This  action  has  of  late  years  been  greatly 
extended,  because  founded  on  principles  of  justice;  and  it  now 
embraces  all  cases  in  which  the  plaintiff  has  equity  and  con- 
science on  his  side,  and  the  defendant  is  bound  by  ties  of 
natural  justice  and  equity  to  refund  the  money.  In  such  a 
case,  no  express  promise  need  be  proved,  because  from  such 
relation  between  the  parties  the  law  will  imply  a  debt,  and 
give  this  action  founded  on  the  equity  of  the  plaintiff's  case, 
as  it  were,  upon  a  contract,  quasi  ex  conircxiUj  as  the  Roman 
law  expresses  it,  and  upon  this  debt  founds  the  requisite 
undertaking  to  pay:  Moses  v.  Macferlany  2  Burr.  1005,  1008, 
1012,  per  Buller,  J.;  Straton  v.  RastaUj  2  T.  R.  366,  870. 

Here  this  money  was  part  of  the  assets  of  the  plaintiff's 
testator,  and  it  was  the  duty  of  the  defendant,  ex  asquo  et 
banoj  to  pay  it  over  to  the  plaintiff. 

Nor  do  I  think  the  plaintiff  was  bound  to  declare  in  trover 
and  conversion.  The  money  handed  to  the  defendant  by  the 
testator  was  in  bank  notes,  and  if  it  be  conceded  that  upon 
the  refusal  of  the  defendant  to  deliver  the  same  to  the  plain- 
tiff  trover  might  be  maintained  as  for  a  tort,  it  by  no  means 
follows  that  assumpsit  could  not  be  brought.  There  are  many 
cases  in  which  a  party  aggrieved,  who  has  a  clear  remedy  by 
action  as  for  a  tort,  may  waive  the  tort  and  sue  in  osswinpsiL 
Thus  an  action  against  a  common  carrier  is  fi>r  a  tort  and  sup* 
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posed  czixney  but  auumprii  will  lie  for  the  same  caoae:  Pir 
Lord  Mansfield,  in  HanMy  v.  TroUj  1  Cowp.  371, 875.  So  if  a 
man  takes  a  horse  from  another,  and  brings  him  back  again, 
an  action  of  trespass  may  be  brooght,  bnt  the  owner  may 
bring  oMumpnl  for  the  nse  and  hire  of  the  horse:  Id.  If  a 
bankrupt,  on  the  eve  of  his  bankraptcy,  fraudulently  deliver 
goods  to  one  of  his  creditors,  the  assignees  may  recover  the 
goods  in  trover,  or  waive  the  tort  and  bring  (usumptU:  Smitk 
V.  JSodson,  4  T.  B.  211.  If  a  stranger  takes  my  goods  and 
delivers  them  to  another,  a  contract  may  be  implied,  and 
I  may  bring  an  action  of  trover  for  them  or  of  assumpgU  to 
recover  their  value:  Per  Lord  Abinger,  in  RuaseU  ▼•  Bdl^  10 
Mee.  &  W.  350.  In  this  case,  it  was  decided  that  the  as- 
signees of  a  bankrupt  who,  after  the  bankruptcy,  had  delivered 
goods  to  the  defendant  to  meet  an  accommodation  bill  which 
they  were  about  to  give  the  bankrupt,  might  waive  a  tort  and 
sue  in  {utwnprit.  So  a  master  whose  apprentice  has  left  him 
and  entered  into  the  service  of  another,  who  persuades  him  to 
remain  with  him  after  he  had  found  out  who  he  was,  and 
from  what  shop  he  had  deserted,  may  waive  the  tort  and  bring 
oMumpstt  against  the  defendant  for  the  work  and  labor  oi  the 
apprentice:  Foster  ▼.  Stewartj  8  Mau.  &  SeL  191;  see  also 
Curtis  V.  Bridges^  Comb.  450;  Eades  ▼•  VandejnU^  5  East,  89; 
Lightly  v.  CUmston^  1  Taunt  112.  So  if  a  man  take  the  goods 
of  another  and  sell  them,  the  owner  may  waive  the  trespass 
and  sue  him  for  money  had  and  received:  OUmore  v.  Wilbur^ 
12  Pick.  120  [22  Am.  Dec.  410];  Foster  v.  StewaH,  3  Mau.  & 
SeL  191 ;  see  also  Jones  ▼•  JSbar,  5  Pick.  285.  Other  illustra- 
tions may  be  derived  from  the  cases,  but  I  will  not  stop  to  give 
them.  I  think  that  in  no  case  could  the  exercise  of  the  ii{^t 
to  elect  between  an  action  in  tort  and  <issumpsit  be  more  appro* 
priate  than  in  this.  The  bank  notes  were  received  and  treated 
by  the  testator  as  money,  and  as  such  were  received  and  re- 
tained by  the  defendant,  and  though  trover  might  lie  to  recover 
the  notes,  the  law  will  imply  a  promise  to  pay  the  amount  to 
the  plaintifil 

It  is  said,  however,  that  the  plaintiff  can  only  recover  in  his 
character  of  executor,  and  Uiat  here  he  has  not  declared  as 
executor,  but  in  his  individual  character. 

The  cause  of  action  here  accrued  afl»r  the  death  of  the  tes- 
tator. He  had  and  could  have  no  cause  of  action  against  his 
wife,  but  her  retention  of  the  money  gave  to  the  plaintiff  an 
action  to  recover  it  as  part  of  the  assets  of  the  estate  of  his 
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testator.  And  although  the  demand  bj  the  plaintiff  was 
before  his  qnalification  as  executor,  yet  the  refusal  to  paj 
was  not  upon  that  ground,  but  because  she  intended  to  keep 
the  money  as  her  own;  and  as  she  continued  to  keep  it  until 
after  the  plaintiff's  qualification  as  executor,  his  right  to  sue 
accrued  immediately  upon  his  qualification.  Now,  where  an 
executor  sues  in  respect  of  a  cause  of  action  which  accrued  in 
the  life-time  of  the  deceased,  he  must  declare  in  his  represen- 
tative character.  But  where  the  cause  of  action  accrued  after 
the  death  of  the  testator,  if  the  money  recovered  will  be  assets, 
the  executor  may  declare  in  his  representative  character  or  in 
his  own  name:  Motory  v.  Adamsy  14  Mass.  327;  Kane  v.  Paulf 
14  Pet.  83.  But  if  necessary,  the  declaration  may,  I  think,  in 
support  of  the  justice  of  the  case,  be  considered  as  a  declara- 
tion in  the  plaintiff's  character  as  executor.  The  circuit  court 
so  thought,  for  the  judgment  for  costs  against  the  plaintiff 
directed  them  to  be  levied  of  the  assets  of  his  testator.  The 
plaintiff  declared  as  executor  of  John  Lawson,  and  the  other 
allegations  referring  to  him  may  reasonably  be  considered  as 
referring  to  him  in  his  character  of  executor;  and  upon  the 
demurrer  to  evidence,  I  think  they  should  be  so  considered. 

I  think  the  circuit  court  erred  in  rendering  judgment  for  the 
defisndant  instead  of  for  the  plaintiff  upon  the  demurrer  to  evi- 
dence, and  the  same  shoizid  be  reversed,  and  judgment  now 
rendered  for  the  plaintiff. 

The  other  judges  concurred  in  the  opinion  of  Lbb,  J. 

Judgment  reversed  and  entered  for  the  plaintifil 


Aamnasa  loa  Movn'  Had  axd  Bbouvbd  nuiy  be  maintainad  wlu 
dateidant  Iim  monej  to  which,  in  equity  and  good  oopaoiepca,  plaintifF  ia 
«ntitl6d:  Little  Bodt  Bank  y.  PUmpkm,  28  Am.  Dea  286;  O'FaOon's  AdnCr 
T.  Bokmam,  26  Id.  678;  OulbnaAY.  ChObrtaiK  60  Id.  876;  MenAamt^  Bamk 
T.  Remrii,  Id.  894;  Vnormm  y.  MeKdig,  69  Id.  86;  OAothy.  Bea,A9  Id.  276^ 
and  notaa  to  theaa  caaaa;  alao  that  appended  to  IFe0f  y.  i^r^yAomv  62  Id.  761» 
and  AUm  y.  Fatienon,  67  Id.  644^  aa  to  when  aemmpmt  wiU  lie  on  the  oom- 
coonta. 

BxBODTOR  MAT  BuM  OT  HiB  Rktbisditatiti  OAFAOOt  whaneyer  the 
ly,  if  reooyerad,  would  be  aaaeta  in  hia  handa:  Samear  y.  WaXhtt^  26  Am. 
Dea  S7S;  and  note  276;  aee  alao  IFyatt'*  JdmV  y.  Aanfto^  68  Id.  89,  and  note 

loa 

AuMUiuerEATOB,  WHBi  MAT  Bos  IS  ■»  LunfUWAii  Oavaobts  8tm§  V. 

#^yii«D%  70  Am.  Dae.  640^  note  644. 
AM.  DM.  Vol.: 
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Whitb  V.  Whttb. 

[10  CbuarcAir,  »4] 

O0OBT  OF  BQDirr  OAHHor,  unlen  it  it  impoaiiMe  to  umffk  dofwv,  dtene* 
Mia  ol  the  whole  property,  and  provide  >  moneyed  eonipaiiHitionmliwt  el 
dower,  ageanrt  the  widow's  will,  howerer  miioh  it  might  be  to  the  mt«- 
eeti  of  the  hein  to  have  a  sale  of  the  whole  estate^  and  a  mooeyed  eooi* 
penttion  allowed  the  widow. 

Utoow  "EssTTSTLKD  TO  DowKR  is  neither  joint  tenant,  oopanener,  nor  tensat 
in  oommon  with  the  heirs  at  law,  within  the  wr*^*^ni«g  of  the  Viigiiiia 
atatnte  conoemiTig  partition,  so  as  to  empower  a  ooart  of  eqmtj  to  wU 
the  whole  estate  against  her  will,  and  without  her  oonssnt^  and  oompal 
her  to  receive  a  moneyed  oompensation  in  lien  of  dower. 

Dud  ov  Slavxb  in  Trust  to  A  for  life,  and  after  her  death  to  B;  and  the 
heirs  of  her  body  forever,  bat  should  B  die  withoat  heir  or  heirs  of  bar 
body,  then  to  G,  with  a  farther  limitation  over,  does  not  oreate  a  aepa> 
lite  estate  in  B;  and  npon  her  marriage  the  marital  righta  of  her  hosbaad 
attach  to  saoh  interest  as  she  took  under  the  deed,  and  sooh  interart 
should  be  disposed  o^  as  was  the  other  personal  estate  of  the  hsabsad 
alter  his  death. 

Wajlvkm  or  Widow  to  Maxb  Esfbiss  Gladc  te  perishable  personal  estrts 
of  her  deceased  hasband  does  not  bar  her  right  to  her  distribiitBhle  shaie 
of  the  proceeds  of  a  sale  thereof. 

Bill  in  equity.  The  facts  are  stated  in  the  opinicmy  except 
those  relating  to  the  deed  therein  mentioned.  They  are  aA 
follows:  Lawrence  Battaile,  jun.,  conveyed  by  deed  a  certain 
slavCi  Nancy,  and  her  children,  John  and  (George,  with  hsr 
future  increase,  in  trust  for  the  benefit  of  his  mother,  Ann  H. 
Battaile,  during  her  life,  and  at  her  death  to  Ann  C.  BattaOe, 
and  the  heirs  of  her  body  forever.  But  should  the  latter  die 
without  heir  or  heirs  of  her  body,  then  to  Sarah  B.  Battaile; 
with  a  further  limitation  over,  should  the  latter  die  withoat 
heir  or  heirs  of  her  body.  Ann  C.  Battaile,  the  appellant^ 
afterwards  married  Edmund  P.  White,  now  deceased. 

R.  T.  Danielj  for  the  appellant. 

Barton  and  Hemdon^  for  the  appellees. 

By  Court,  Lee,  J.  The  court  is  of  opinion  that  as  U  is  nol 
made  to  appear  that  it  was  impossible  to  assign  to  the  ap- 
pellant her  dower  of  and  in  the  real  estate  of  her  husband,  it 
was  not  competent  for  the  court  of  equity,  in  the  exercise  of 
its  general  power,  to  decree  a  sale  of  the  whole  property,  and 
to  provide  a  compensation  in  money  to  the  appellant  in  lieo 
of  her  dower,  against  her  will  and  without  her  consent,  how- 
ever  much  it  might  be  to  the  interest  of  the  heirs  at  law  of  tlii 
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decedent  to  haTO  a  Bale  of  the  whole  estate  and  a  moneyed 
oompenflation  allowed  to  the  appellant,  instead  of  a  sale  of 
two  thirds  of  the  estate  and  the  remainder  in  the  life  estate  of 
the  widow. 

And  the  coort  is  further  of  opinion  that  a  widow,  entitled 
to  dower  in  the  estate  of  her  deceased  husband,  is  neither  a 
Joint  tenant,  coparcener,  nor  tenant  in  common  with  the  heirs 
at  law,  within  the  meaning  of  the  statute  concerning  partition^ 
in  the  code  of  Virginia;  and  that  therefore  no  power  is  con* 
ferred  bj  that  statute  upon  the  court  of  equity  to  sell  the 
whole  estate  against  her  will  and  without  her  consent,  and 
compel  her  to  receive  a  moneyed  compensation  out  of  the  pro* 
oeeds  in  lieu  of  her  dower. 

And  the  court  is  further  of  opinion  that  whether  the  limita- 
tion in  the  deed  of  the  said  Lawrence  Battaile,  jun.,  of  the 
nineteenth  of  March,  1827,  was  a  good  executory  limitation 
over,  or  the  contrary  (as  to  which  the  court  deems  it  unneoee* 
sary  to  express  any  opinion),  yet  that  the  said  deed  did  not 
create  a  separate  estate  for  the  sole- and  exclusive  use  of  the 
appellant;  but  that  the  marital  rights  of  her  husband  at^ 
tached  upon  such  interest  as  she  took  under  the  said  deed^ 
and  that  such  interest  should  be  disposed  of  as  the  other  per- 
sonal estate  of  the  said  Edmund  P.  White,  deceased. 

And  the  court  is  further  of  opinion  that  if  there  was  other 
perishable  personal  estate  of  the  said  Edmund  P.  White  besides 
the  said  slaves,  as  seems  to  be  contemplated  by  the  said  decree, 
the  failure  of  the  appellant  to  make  any  express  claims  to  the 
same  did  not  bar  her  right  to  an  interest  therein;  and  that 
the  circuit  court  should  have  respected  her  right  to  a  distrib- 
utable share  thereof^  and  not  directed  the  whole  proceeds  of 
the  sale  of  the  same  to  be  paid  over  to  the  children  of  the  said 
Edmund  P.  White,  deceased,  to  her  exclusion. 

Thus  the  court  is  of  opinion  that  the  said  decrees  are  erro- 
neoQB. 

Therefhre  reversed  with  costs,  and  cause  remanded,  with 
directions  to  proceed  in  the  same  according  to  the  principles 
hereinbefore  declared,  and  further  as  justice  and  equity  shall 
require.    Which  is  ordered  to  be  certified,  etc. 

Decrees  reversed. 


WnMm's  BioBT  to  hxb  DiBnuBirrABiJi  Bbamm  of  bar  hvbaad'ii 
Mtalt:  8m  OraUtm  t.  Oratttm^  65  Am.  Deo.  726|  Jmbm  r.  Jmkmm^  64  11 
U4. 
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.  yihUM  If  M  mn  Mabm  td  Atfeul  that  It  k  ImpoMlMa  to  tdpt  to  >  widawr 
dofww  oat  of  tho  reol  aiteto  of  lior  Inubood,  it  ii  not  onmpiitawt  far » 
6t  oqvitj.  In  the  ozeroiM  of  iti  genoral  powor,  to  doono  a  ndo  of  tht 
vImIo  mmwiljf,  and  to  proride  •  oompenitioo  In  moooj  to  tho  widow  In  fit* 
of  Imt  dowor,  agninst  her  will  and  without  her  oooeent:  WHtm  y.  Bramckf  77 
Vik  09;  iffMHNOfw  ▼.  ZyH  27  Gratt  MO^  both  dting  tho  prfaflipol  oaaob 

Tki  VBoroirAL  oabe  n  citid  with  approralp  bat  dlidnfalite^  Ib  JCwtMSi 
Vn  T,  F^Nc^  S2  Gratt  S82|  &  a.  S  Vo.  U  J.  74L 
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StBOBB   V.    DOWNEB. 

[18  WtflOOKsnv,  ia] 

Itaoaion  n  nor  Kigi88Abt  Pabtt  DKmnnAiiT  10  Vvamoummm 
at  Sboovd  MaBiOAOX;  and  if  made  a  party  wifthoat  aay  aU«gatioii  in  tli* 
cntnplarnt  oonteatiiig  hia  title,  he  haa  a  ri^t  to  aamnie  that  the  prooeed- 
ing  ia  to  be  oondnoted  npon  the  theory  that  hia  lien  is  paramoont  to  that 
ol  the  plaintiff. 

Oladhno  Trrui  AsmasKLY  to  Mobtoagob,  ob  Pbiob  to  MoBTOAom 
WmoH  n  FoBBOLOflXD^  eren  thongh  made  partiea,  are  not  diyeated  of 
■aeh  adyerae  or  prior  r^ta,  by  the  ordinary  daiue  in  f oreoloaare  judg^ 
manti^  barring  the  defendanta  and  those  claiming  under  them  of  all  right 
and  equity  of  redemption  in  the  premises.  Bnt  this  danse  ia  held  tare* 
Uto  only  to  anoh  interesta  aa  are  claimed  aabaeqaent  and  aabjeot  to  the 
mortgage  which  ia  being  foreclosed. 

OF  FiBST  MOBTaAOKBy  Ain>  OF  BIB  AilglONXBy  AT  FOBBOLOBUBB  SaLI 

virDKB  SiooND  MoBTOAOB. — ^The  seoond  mortgagee  foredosed,  "*'»^^^"g 
the  first  mortgagee  a  defendant  nnder  the  general  allegation  only  "  that 
ha  had  or  claimed  some  interest  in  the  mortgaged  premises."  Jndgmant 
waa  rendered  containing  the  nsnal  olaoae  bacring  the  defendants  of  all 
thflir  rights,  etc  The  second  mortgagee  bought  the  mortgaged  premiaea 
at  the  foreclosnre  sale,  and  reoeired  the  sheriff's  deed  therefor.  Iha 
first  mortgagee,  prior  to  the  bringing  of  the  foreclosnre  ttait,  had  assigned 
hia  mortgage,  bnt  the  assignment  waa  never  recorded,  and  the  seoond 
mortgagee  had  no  notice  of  it  at  the  time  of  the  foreclosnre  sale,  bat  ha 
did  haFe  notice,  both^actnal  and  oonstruolive^  that  the  first  mortgana 
•xisted,  and  waa  notified  by  the  mortgagor  himaelf  that  it  had  not  besa 
paid.  Bdd,  that  the  rights  of  the  first  mortgagee^  had  he  oontinned  to 
hold  hia  mortgage,  would  not  hay e  been  oat  off  by  the  foredosore  and  sals^ 
and  that  oooaeqaently  the  righta  of  hia  aasignee  were  not  thereby  oat  oft 

Action  to  foreclose  a  mortgage.  A  statement  of  facts  ia 
preeented  in  the  opiniotL  Jadgment  for  the  plaintiff  against 
all  the  defendants,  from  which  the  defendant  Downer  appealed. 
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JoBhua  La  Due^  for  the  appellant. 
FrUby  and  Mann^  for  the  respondent. 

B7  Court,  Paine,  J.  The  material  facts  of  this  case  are  u 
follows:  Matthias  ThuUen  and  wife  executed  to  Louis  Weimar, 
the  mortgage  to  foreclose  which  this  suit  is  brought,  on  the 
twenty-second  day  of  July,  1855,  and  it  was  recorded  on  the 
twenty-sixth  of  the  same  month.  Afterwards,  in  March,  1856, 
they  executed  a  second  mortgage  upon  the  same  premises,  to 
Hoses  Weil,  which  was  duly  recorded,  and  was  afterwards 
assigned  to  Downer,  the  appellant.  The  first  mortgage  was 
assigned  to  the  plaintiff,  but  the  assignment  was  never  re- 
corded. It  seems  that  when  Downer  took  the  assignment  of 
the  second  mortgage,  he  supposed  there  was  no  prior  incum« 
brance  on  the  premises,  but  he  afterwards  learned  of  the  exist- 
ence of  the  first,  and  he  then  commenced  a  suit  to  forecloee 
his  own  mortgage,  making  Louis  Weimar,  the  first  mortgagee, 
A  party,  not  knowing  of  the  assignment  of  that  mortgage  to 
•the  plaintiff.  Weiman  did  not  appear,  and  a  judgment  of  fore- 
t^loeure  and  sale  was  entered,  with  the  usual  clause  barring  the 
defendants  and  those  claiming  under  them  of  all  right,  title, 
interest,  and  equity  of  redemption,  etc.  A  sale  took  place,  at 
which  Downer  was  the  purchaser.  He  also  testified  that  at 
the  time  he  purchased,  he  supposed,  upon  the  authority  of  some 
information  he  had  received,  that  the  first  mortgage  had  been 
paid.  He  now  relies  on  these  facts  as  a  bar  to  this  action, 
which  is  brought  by  the  plaintiff  as  assignee  to  foreclose  the 
first  mortgage.  It  seems  to  us  very  clear  that  unless  the  de- 
cree and  sale  in  the  suit  upon  the  second  mortgage  had  the 
effect  of  absolutely  cutting  off  all  rights  imder  the  first,  there 
is  nothing  else  appearing  in  the  case  which  should  have  that 
effect  The  fact  that  Downer  may  have  supposed  that  the  first 
mortgage  was  paid,  whatever  influence  it  might  have  had  od 
jLn  application  by  him  to  be  relieved  from  his  purchase,  could 
certainly  have  no  influence  upon  the  rights  of  the  owner  ol 
that  mortgage.  It  was  duly  recorded,  which  was  notice  to  aU 
the  world  of  its  existence.  Besides  this.  Downer  had  actual 
notice  of  it,  and  was  notified  by  the  mortgagor  himself  that  it 
had  not  been  paid.  If  after  this  he  chose  to  rely  on  the  in- 
formation of  others  that  it  had  been  paid,  he  must  be  held  to 
bave  done  it  at  his  peril.  It  ought  not  to  have  the  slightest 
effect  upon  the  rights  of  the  holders  of  that  mortgage.  The 
case  tumsy  then,  entirely  upon  the  effect  of  the  decree  and  sala 
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And  fhifl  might  present  two  questions:  1.  What  would  have 
been  the  effect  upon  the  rights  of  Weimar,  the  first  mortgagee^ 
who  was  made  a  party  to  the  suit,  provided  he  had  still  owned 
the  mortgage?  and  2.  If  his  rights  would  have  been  cut  off, 
would  the  plaintiff,  as  assignee,  but  whose  assignment  had  not 
been  recorded,  and  of  which  the  purchaser  had  no  notice,  stand 
in  any  better  position? 

The  conclusion  to  which  we  have  come  upon  the  first  ques- 
tion  makes  it  unnecessary  for  us  to  determine  the  second* 
Though  if  the  first  should  be  answered  in  the  affirmative,  and 
it  should  be  held  that  Weimar's  rights  would,  in  such  case, 
have  been  cut  off,  and  vested  in  the  purchaser,  there  is  much 
reason  for  holding  that  under  our  registry  laws,  which  make 
an  assignee  of  a  mortgage  a  purchaser,  an  unrecorded  assign- 
ment from  Weimar  could  not  be  set  up  afterwards  against  the 
purchaser's  title.  Suppose  Downer  had  purchased  from  the 
mortgagor,  and  Weimar  had  released  the  first  mortgage, 
Downer  having  no  notice  of  its  assignment,  would  he  not 
then  be  entitled  to  protection,  as  a  bona  fide  purchaser,  under 
the  registry  laws?  And  if  so,  would  he  not  be  equally  entitled 
to  it  if  he  purchased  under  a  judicial  proceeding  against 
Weimar,  which  was  as  competent  to  divest  his  interest  as  a 
release  executed  by  him?  These  questions  have  suggested 
themselves  in  our  consideration  of  this  case,  but  as  we  do  not 
find  it  necessary  to  determine  them,  we  shall  express  no  opin- 
ion in  regard  to  them.  The  case  of  WiUon  v.  KimbaUj  27 
N.  H.  800,  is  a  very  strong  authority  in  favor  of  the  rights  of 
fluch  an  assignee.  But  whether  that  conclusion  could  be  sus* 
tained  under  our  registry  laws,  is  a  matter  worthy  of  serious 
consideration. 

But  we  are  of  the  opinion  that  the  rights  of  Weimar  would 
not  have  been  divested  by  the  foreclosure  and  sale,  even  if  he 
had  still  held  the  first  mortgage.  His  mortgage  was  a  prior 
incumbrance  to  the  one  being  foreclosed,  and  of  course  the 
right  under  it  was  paramount,  bot^  to  the  rights  of  the  mort- 
gagor and  to  those  of  the  owner  of  the  second  mortgage.  As 
such,  he  was  not  a  necessary  party  to  the  foreclosure  suit  on 
the  second.  And  if  made  a  party,  without  any  allegation 
contesting  his  title,  he  had  a  right  to  assume  that  the  pro- 
ceeding was  to  be  conducted  upon  the  theory  that  his  claim 
was  paramount^  and  therefore  not  subject  to  it. 

It  seems  to  be  established  by  the  authorities  that  those 
claiming  title  adverse  to  the  mortgagor,  or  prior  to  the  mort* 


712  Stbobb  v.  Downer.  [WibooxuIii^ 

gage  which  is  fhrecloeedy  even  though  made  parties,  are  not 
diyeeted  of  such  adyerae  or  prior  rights  by  the  ordinary  danse 
in  foreclosure  judgments,  barring  the  defendants  and  those 
claiming  under  them  of  all  right  and  equity  of  redemption  in 
the  premises.  That  clause  is  held  to  relate  only  to  such  int6^ 
ests  as  are  claimed  subsequent  and  subject  to  the  mortgage 
which  is  being  foreclosed.  This  question  is  fully  considered 
in  Lewis  v.  STniUh,  9  N.  Y.  602  [61  Am.  Dec.  706].  And  it 
was  there  held  that  a  widow  was  not  diyested  of  her  right  of 
dower  by  a  mortgage  foredoeure  to  which  she  was  made  a 
party,  under  the  general  allq^tion  that  she  had  claimed  some 
interest  in  the  premises,  subsequent  to  the  mortgage,  ^orothe^ 
wise."  We  can  see  no  reason  for  a  distinction  between  thai 
case  and  the  present.  The  bet  that  here  the  claim  is  of  a 
prior  mortgage  instead  of  a  dower  right  ought  not  to  create 
cme.  Both  rights  are  equally  paramount  to  the  rights  of  the 
mortgagor  and  of  the  second  mortgagee.  Possibly  the  validitj 
of  either  claim  might  be  litigated  in  a  foreclosure  suit.  The 
court  in  that  case  state  that  their  decision  does  not  extend  to 
a  case  where  one  claiming  a  prior  right  is  made  a  party  in 
such  a  manner  as  to  put  that  right. in  issue,  and  answers  and 
litigates  it.  But  as  in  that  case  there  was  nothing  in  the  com- 
plaint assailing  or  questioning  in  any  manner  the  dower  ri^t, 
so  here  there  is  nothing  impeaching  the  validity  or  priority  of 
the  first  mortgage.  What  was  the  first  mortgagee  called  on 
to  defend  against  ?  It  was  stated  in  the  complaint  that  he 
claimed  an  interest,  and  there  was  no  allegation  against  its 
validity  which  called  on  him  to  defend.  He  had  a  right  to 
assume  that,  without  answering,  his  rights  were  not  to  be 
a£fected  by  the  proceeding.  This  conclusion  is  fiilly  sustained 
by  the  case  of  WiUiamson  v.  ProbaacOy  8  N.  J.  Eq.  571.  Assum- 
ing here  that  Weimar  still  owned  the  first  mortgage,  that  case 
is  in  every  respect  like  this,  with  one  exception.  The  first 
mortgagee  was  there  made  a  party,  and  his  mortgage  and  its 
priority  were  expressly  stated  in  the  complaint.  The  decree, 
however,  as  in  this  case,  barred  all  the  parties  of  all  right,  etc, 
in  the  premises.  But  it  was  held  that  this  had  no  effect  upon 
the  rights  of  the  first  mortgagee. 

The  fact  that  there  the  priority  of  the  first  mortgage  was 
expressly  stated  in  the  complaint,  does  not  vary  the  principle. 
It  only  makes  its  application  a  little  clearer.  But  there  was 
really  nothing  more  in  this  complaint  tending  to  impeach,  or 
put  in  issue,  the  prior  right  of  the  first  mortgagee  than  there 
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was  in  that.  Indeed,  it  is  fairly  implied  from  the  face  of  the 
complaint,  that  the  interest  claimed  by  Weimar  was  prior  and 
paramomit  to  the  second  mortgage.  A  printed  blank  was 
used,  and  after  stating  that  Weimar  claimed  an  interest,  the 
nsoal  clause,  that  snch  interest  accrued  subsequent  to  the 
mortgage  sought  to  be  foreclosed,  is  erased.  From  this  it  may 
fiiirly  be  assumed  that  the  interest  claimed  by  him  was  prior 
to  that  mortgage.  And  certainly  it  is  not  alleged  to  be  sub- 
sequent. And  the  general  form  of  referring  to  the  interests  of 
other  incumbrancers,  which  was  here  adopted,  was  allowable 
only  with  respect  to  interests  accruing  subsequent  to  the  mort- 
gage. Rule  83  of  the  old  chancery  rules  was  like  the  New 
York  rule  on  that  subject,  referred  to  in  Lewis  ▼.  Smithy  9 
N.  Y.  602  [61  Am.  Dec.  706J.  And  when  the  allegation  that 
the  interest  claimed  by  Weiman  was  subsequent  to  the  mort- 
gage was  stricken  out,  it  took  the  case  out  of  the  rule  allowing 
that  mode  of  pleading,  and  required  the  plaintiff,  if  he  wished 
to  question  the  right  of  a  prior  mortgagee,  to  make  suitable 
allegationB  to  put  it  in  issue.  It  would  then  fall  exactly  within 
the  following  language  of  Justice  Denio,  in  Lewis  v.  Smithy 
supra:  ^^  In  the  special  case  of  a  title  to  mortgaged  premises, 
and  a  bona  fide  controversy  as  to  priority  between  it  and  the 
mortgage,  the  complainant  in  the  foreclosure  bill  must  state 
the  facts  upon  which  the  question  arises,  as  he  insists  they 
exist,  according  to  the  rules  of  equity  pleading  which  pro- 
vailed  antecedently  to  the  rule  referred  to.  If  he  omit  to  do 
this,  it  will  be  under  the  pain  of  being  obliged  to  show,  when 
the  decree  is  relied  on  collaterally,  that  the  title  alleged  to  be 
foreclosed  was,  in  fact,  subordinate  to  the  mortgage." 

We  think,  therefore,  that  the  rights  under  the  first  mort- 
gage would  not  have  been  cut  off,  even  though  Weimar  had 
owned  it  at  the  time  of  the  foreclosure  of  the  second.  And  of 
course  the  rights  of  the  plaintiff  were  not  affected. 

The  judgment  is  affirmed,  with  costs. 


AsBtam  ov  MoRVOikox  is  not  Bouvd  to  Boqisteb  Assiofmbiits  Jioti 
T.  Clarh  49  Am.  Dea  666^  and  note  672;  PraU  v.  Baiik  qf  Bemningbm^  S3  Id. 
901.  Th«  failure  of  snch  awaignee  to  record  hia  aaaignment  doea  not  poatpont 
the  lien  of  hia  mortgage  to  that  of  a  mortgage  made  by  the  aasignor  after  tha 
date  of  the  anignment  and  qniteUim,  even  though  the  eahaeqnent  mortgagee 
haye  no  notice  of  the  aaaignment:  See  caae  last  cited.  See  note  to  Janm  t. 
Jforcy^  14  Id.  513^  aa  to  notice  and  record  of  aaaignment  of  mortgage. 

UwmaooEPSD  Ihstbuiosts  abb  Vaud  aoaimst  All  pBRSom  BAinDn 
AoiUJi.  HonOBTBiBaort  NemmmY,  Cfhapmamt  14  Am.  Dee.  70& 
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Aboovix  of  Mortoaax  IB  Pot  nr  Mobtqaoki^i  Placs  to  all  mtente  and 
pnxposes.  tmleas  a  diffarent  mtention  is  apparent  from  the  oontraot:  HOb  t. 
iEZM;  7  Am.  Dec.  28. 

TsB  PRiNGiPAL  OABB  WAS  OXTXD  in  oftch  of  the  following  antfaoiitiea,  and  to 
the  point  stated:  It  ia  a  well-aettled  rale  that  the  object  of  a  foredoaitze  suit 
ta  to  bar  the  mortgagor,  and  thoae  claiming  sabaeqnent  to  the  mortgagSi  and 
not  to  try  the  title  alleged  to  be  paramount  to  that  of  the  mortgagor.  An 
adTerse  or  prior  right  of  tius  kind  cannot  be  controverted  in  anch  an  aetion: 
Ilekla  Fire  Im.  Co.  ▼.  MorrUon,  66  Wis.  136;  Whitney  ▼.  Jiobhuo/h  S3  Id.  314; 
Hoberii  ▼.  Wood,  88  Id.  68;  Pelkm  ▼.  Farmin,  18  Id.  228.  And  the  principal 
caae  waa  diatingmahed  on  thia  ground  in  Ro6he  y.  Kniffiti^  21  Id.  326;  IFUiT. 
Lake^  Id.  413,  414.  In  the  caae  last  cited,  however,  it  waa  aaid  that  while  a 
f orecloaore  aoit  may  not  be  an  appropriate  proceeding  in  which  to  settle  tba 
rights  of  a  party  claiming  to  own  the  mortgaged  premiaea  in  hostility  to  the 
mortgagor,  it  ought  not  to  be  uaed  to  deprive  a  peraon  of  the  poaaeaaion  of 
hia  own  land,  which  another  has  attempted  to  mortgage^  acting  under  aome 
miatake  aa  to  the  trae  state  of  the  title.  While  a  judgment  in  a  f oradosue 
suit  may  weU  be  held  to  bar  and  cut  off  the  claims  of  all  parties  defendant, 
whose  rights  in  the  mortgaged  premises  accrued  subaequentiy  to  the  mortgage 
there  foreclosed,  it  can  have  no  wider  application,  and  cannot  bar  and  cut  off 
their  righta  under  a  mortgage  prior  and  paramount  to  that  mortgage:  Strtugkt 
▼.  Barns,  14  Id.  513.  The  principal  caae  was  cited  and  commented  npon  in 
Board  qf  Supernwrs  v.  Mineral  PohU  B.  R.  Co.,  24  Id.  119,  121. 

Effiot  of  Fobxolosubx  as  to  Fisar  Mobtoaoeb  where  Mobioaob  Fobb- 
CLOSED  IB  SuBSBQUENT  TO  HIS. — 1.  Prior  Mortgagees  and  Lienors  are  nather 
Nteessary  nor  Proper  Poaike, — ^The  following  are  wellHBstablished  legal  proposi- 
tions, viz. :  that  parties  having  a  title  paramount  to  the  mortgage  foreclosed 
are  neither  proper  nor  neceasary  parties;  that  adverse  claimants  in  a  fore- 
closure suit  are  neither  necessary  nor  proper  parties;  and  that  subsequent 
mortgagees  or  inonmbrancers  claiming  priority  of  liens  are  proper  defendanta 
in  a  foreclosure  suit  for  litigating  that  issue;  and  have  a  close  relation  to  the 
subject  under  consideration,  bnt  are  not  included  in  the  following  disooa- 
aion.  It  is  a  general  rule!,  and  in  conformity  with  tiie  principal  case,  that 
peraona  holding  mortgagee  or  liena  prior  to  tJie  mortgage  under  foreclosure 
are  neither  neceaaary  nor  proper  parties  to  the  action;  because  the  only 
proper  object  of  the  prooeedings  is  to  bar  all  righta  aubsequent  to  the  mort- 
gage; and  the  decree  oan  have  no  effect  upon  the  rights  of  parties  having  pri- 
ority, whether  they  are  made  partiea  to  the  action  or  not:  Jerome  v.  JfcCorfar, 
94  U.  S.  734;  Hagan  v.  Walker^  14  How.  29;  PaUisoti  v.  Shaw,  6  Ind.  377; 
Forrerv.  KUJoe,  lOKeb.  373;  TomeY.  Merehamts' etc  Loan  Co,,  34  Md.  12;  Weed 
V.  BeAe,  21  Vt  495;  Warreik  v.  Burton,  9  Rich.  197;  Hudml  v.  ATosA,  16 
K.  J.  Eq.  550;  DotoatM  v.  DaOmry  Bani,  15  Mich.  489;  WhUe  v.  Hobnam, 
32  Ark.  753;  Broward  v.  ffoeg,  15  FUl  370;  Adams  v.  McPartkn,  11  Abbi 
K.  0.  369;  HanOin  v.  McCahui  1  Clarke  Gh.  249;  Western  Ins,  Go,  v.  EagU 
Fire  Ins,  Co,,  1  Paige,  284;  Bmigranit  Industrial  Savings  Bank  v.  Ooldnum^ 
75  N.  Y.  127;  Smith  v.  Roberts,  62  How.  Pr.  196,  affirmed  in  91  N.  Y.  470| 
ffoicomb  V.  ffoleomb,  2  Barb.  20;  Pagn  v.  Chrani,  23  Hun,  134;  J^nNPii  v. 
Volkemng,  64  K.  Y.  76;  Vanderhemp  v.  Shelton,  11  Paige,  28;  Haneodt  v.  Han^ 
cock,  22  K.  Y.  568;  Eagle  Firt  Co.  v.  Lent,  6  Paige,  635;  Lewis  v.  SmSlK 
9  N.  Y.  502,  affirming  11  Barb.  152;  Bank  qf  Orleans  v.  Flagg,  8  Barb.  Gh. 
816;  Chapman  v.  West,  17  K.  Y.  125;  Frost  v.  Koon,  30  Id.  428;  Kodk  ▼. 
Pureelt,  13  Jonea  &  S.  162;  Hbtehkiss  v.  CUfton  Air  Owe,  4  Keyea,  170;  Wwp^ 
▼.  HewU^  10  Ifieh.  463;  Boge^  v.  SImie.  4  Jonea  Bq.  174;  Msujkg  ▼. 
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J^arweU,  9  Wis.  102;  Knitainffar  ▼.  Brcwn,  72  Ind.  466;  Wrij^  ▼.  HMmfy* 
11  Id.  398;  Summen  y.  Brtmle^f  28  Mich.  126;  Conutock  ▼.  Conutofk,  24  Id. 
39;  roim^  ▼.  Montgomery  etc  B.  B.  Co,,  3  Am.  Lb  T.  R.,  K.  S.,  91;  ffatt  r, 
ffaO,  llT«z.iS26;  Po0<  y.  JTadhifl;  3  Bland  Ch.  486;  Hoppod^s  Sb^re  y.  Bam^ 
eey,  28  K.  J.  Eq.  414;  Waienum  y.  Gfrtwer,  4  Paige,  23;  £ay  Y.  fF%tttai»r» 
44  N.  Y.  665;  MerehatUe'  Bank  ▼.  J%ompeon,  65  Id.  7;  ^otAAone  y.  Hooney^ 
58  Id.  463;  Brtmiage  y.  i>omesefe  efe.  iffoefe^,  60  Barb.  204;  Walker  y.  /or- 
«M,  16  Wis.  28;  Jfadoom  r.  8nM,  49  Id.  200;  Boee  y.  Page,  2  Sim.  471; 
^faettMm  Y.  Jepeon,  3  Swanst  151;  J>elaben  y.  Norwood,  Id.  144;  i?icl^ 
«ftlf  Y.  Cooper,  5  BeaY.  304.  But  for  cases  oontrary  to  snob  aathorify»  see 
Oiss  Y.  Barthohw,  21  Kan.  300;  Morris  y.  Wheeler,  45  K.  Y.  708^  seems 
to  be  in  conflict  with  the  cases  cited  aboYe,  but  it  is  not  really  so.  In  lowsi 
jnnior  and  senior  mortgagees  are  held  to  be  proper  parties  to  a  bill  for 
faredosnre,  bat  not  necessary  parties  to  each  a  proceeding:  HemetreA  y. 
Wkume,  10  Iowa,  430;  Siandiah  y.  Z>oio,  21  Id.  365.  A  decree  of  sale  can 
generally  have  no  effect  upon  the  rights  of  prior  lienors,  whether  they  are 
made  parties  to  the  action  or  not:  See  cases  cited  to  first  point,  eupra;  8nM 
Y.  Boberta,  91  N.  Y.  470.  A  foreclosure  is  an  equitable  action  in  rem  designed 
to  extinguish  the  mortgage  and  to  cut  off  all  Uens  which  are  subsequent  to  it 
upon  the  preoiises,  and  not  in  any  way  to  affect  the  title  to  the  premises, 
or  the  liens  upon  it  prior  to  the  execution  of  the  mortgage:  Wiltsie  on  Mort- 
gage Foreclosures,  sec.  116.  Where  a  junior  mortgagee  had  commenced  an 
actioii  to  foreclose,  snd  the  senior  mor^^ee  afterwards  commenced  a  f ore- 
elosure^  making  the  junior  mortgagee  a  defendant^  who  answered  that  an 
action  was  pending  for  the  foreclosure  of  the  junior  mortgage^  to  which  the 
senior  mortgagee  had  been  made  a  def endanti  and  asked  the  f  orecloeore  of 
the  prior  mortgage  as  well  as  the  foreclosure  of  his  own,  the  court  held  that 
the  fact  that  the  senior  mortgagee  was  made  a  defendant  to  the  foreclosure  of 
the  junior  mortgage  did  not  affect  his  rights,  and  that  he  might  disregard  the 
f oreclosnre  of  the  junior  mortgage  and  prosecute  his  own  foreclosure  to  a  sale: 
Adconer,  MePariUn,  11  Abb.  N.  O.  360;  compare  principal  case  and  Straighi 
ffarrie,  14  Wis.  509,  on  this  point.  When  a  subsequent  mortgagee  makes  a 
ptior  mortgagee  a  party  to  a  f oredcsure  suit,  as  well  as  the  owner  of  the 
equity,  his  proceeding,  so  far  as  the  former  is  concerned,  becomes  a  bill  to 
fedsem,  and  not  to  foreclose:  HuifiU  y.  Naek,  16  N.  J.  Eq.  550.  The  prior 
mortgage  stands  unaffected  by  the  proceeding,  although  the  holder  of  it  suffers 
default:  Straight  y.  Uarria,  14  Wis.  609;  Daweoa  y.  Danbmy  Bank,  15  Mich. 
509;  and  may  be  foreclosed  against  one  who  purchases  at  the  foreclosure  sale 
under  the  junior  mor^pige:  WilSameon  y.  Proibaeoo,  8  N.  J.  Eq.  571.  A  prior 
Judgment  lien,  Froet  y.  Koon,  SO  N.  Y.  428,  or  a  mechanic's  Uen,  JSmigrant 
ImUutrial  8amnff$  Bank  y.  Ooldnum,  75  Id.  127,  stands  unaffected  in  the  same 
way,  although  tiie  creditor  was  made  a  party  to  the  suit  to  foreclose  a  junior 
mortgage.  On  the  same  principle^,  in  a  suit  to  f  oredoee  a  mortgage  made  of  a 
title  bond,  the  Yendor  is  not  a  proper  party.  He  cannot  be  affected  by  the 
decree:  Pridfjen  y.  Andrewe,  7  Tex.  461.  A  prior  mortgagee  cannot  properly 
be  made  a  party  to  a  bill  to  enforce  a  mechanic's  lien;  and  if  made  a  party 
and  a  decree  be  taken  against  him  by  default^  it  will  be  set  aside:  8mUh  -y. 
Sht^er,  46  Md.  573.  That  a  prior  lienor  cannot  properly  be  made  a  defend* 
ant  to  an  action  to  foreclose  or  enforce  a  mechanic's  lien,  see  also  Ehntgrand 
Indudnal  8amnge  Bank  y.  CMdnum,  75  N.  Y.  127.  If  a  prior  mortgagee,  who 
has  been  made  a  defendant  to  the  foreclosure  of  a  junior  nuxrigage^  dies  or  his 
interest  dsYolYes  on  another  pending  the  action,  the  proceedings  niay  go  oo 
without  reviving  oroontinuing  it  against  his  penonsl  lepreeentatiYes  or  sue* 
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r,asliewunotaneo6nur7ptftytotlieforaelo8iii6:  ffmuodtw,  Hametd^ 
S2Id.6e8. 

2.  Prior  Lknon  com  Properly  be  Made  l>tfaid(mi$ithem,'^Praaim^OMiK$ 
In  Buck  Oaeee, — ^A  prior  lianor  by  judgmenl^  mortgage^  or  otfaorwiae,  nuy  he 
mftde  a  defendant  to  the  foradosiire  of  a  junior  mortgage  for  the.paipoeB  of 
having  the  amount  of  his  claim  aecertamed  tod  paid  oat  of  the  proceeds  of 
the  sale,  hat  sooh  a  paxpose  most  be  spedficelly  indicated,  and  the  prior 
elaim  set  forth  in  fall  in  the  complaint;  Emigrani  IncbutrkU  Samnffe  BeeJtw. 
OMnum,  75  N.  Y.  127;  SnUthr.  Boberte,  91  Id.  470;  ffolamib  ▼.  BbioiK^  S 
Beri).  20;  Vmderiemp  v.  Sheikm,  11  PdgB,  2&  Bat  even  in  snch  a  ceac^  tfat 
prior  lienor  cannot  be  compelled  to  accept  payment  from  the  proceeds  of  the 
sale,  tmless  his  lien  has  matozed  and  is  doe  and  payable:  FTeafant  Int,  Oo,  ▼. 
Eagk  Fire  LuM,  Cb.,  1  Id.  284;  Wetbrn  Bmeree  BcmkY.  Pctkr^  (^aik»  Ok.  iSH 
FSrotiY.TatJoereSwflmgeBaiklO^^  On. 

pare ITcMiJbT.ircOWfl;  Clarke  Oh.  249.    And  acoortwOl  not^  then,  ordi- 
narily decree  the  payment  of  a  prior  lien  from  the  proceeds  of  the  sale^  nnlsa 
the  prior  lienor  has  speared  and  consented  to  the  deoree.    He  most  be  viD* 
faig  to  receiTe  payment^  and  for  the  pnrpoee  of  making  a  sale  of  the  whds 
title.    He  is  not  a  necesaaiy  party,  except  for  saoh  a  decree:  Jerome  ▼.  M> 
Carter,  94  U.  S.  734;  Warner  ▼.  De  Wia  Cfk  NaL  Bank  4  Bradw.  805;  Ner^ 
Ion  r.  Jcy,  6  Id.  406;  BoU  ▼.  SmaOey,  6  N.  J.  Eq.  464;  White  ▼.  Hobmm,  S 
Ark.  753;  Baynumd  ▼.  HoOwm,  23  Wis.  57;  Permme  ▼.  Alup,  2  Ind.  67;  TnA 
Y.  Hunt,  8  Blackl  580;  Hhane  v.  MeLueas,  12  S.  G.  56;  Waiere  ▼.  Boeed^  58 
Miss.  602;  HudnU  ▼.  Naeh,  16  K.  J.  Eq.  550;   TooOe  y.  WhU^,  4  Nek  401; 
Emigrant  InduOrial  Baimnge  Banit  v.  Cfoldman,  75  K.  Y.  127;  ecnUra:  Clark  r. 
Prentice,  3  Dana»  469;  ChampUn  v.  Foster,  7  B.  Mon.  104.   Compare  Oargauf, 
Ortmea,  47  Iowa,  180;  ^non^TnoiM,  8  N.J.  Eq.  174.  In  Finley  y.  Bank  qf  UnUed 
SUUea,  1 1  Wheat.  306,  Chief  Justice  Marshall  seems  to  hold  that  the  prior  mort- 
gagee is  a  necessary  party;  bat  in  Hagan  y.  Walker,  1 4  How.  37,  this  is  explained 
by  Jndge  Curtis.     As  to  what  allegatians  most  be  made  in  the  complaint,  see 
Dunn  Y,  Baky,  58  Mo.  134.    If  the  prior  mortgagee  consents  to  a  sale,  he  can- 
not afterward  commence  a  foredosare  of  his  own  mortgage:  Bowley  y.  WH- 
Hame,  5  Wis.  151.   The  court  may  order  a  sale,  subject  to  a  prior  incnmbrance; 
and  unless  the  mortgagee  with  paramount  title  expressly  consents  to  a  sale  of 
the  mortgaged  estate,  the  sale  must  be  made  subject  to  his  mortgage:  Lang- 
ton  ▼.  Langton,  7  De  G.  M.  &  G.  30;  and  no  portion  of  the  proceeds  of  the 
sale  can  be  applied  in  payment  thereof:  Bache  y.  Doadur,  67  N.  Y.  429;  Bni' 
grant  Indttetrial  Savinge  Bank  y.  OoUman,  75  Id.  127;  S.  C,  19  AlU  L  J. 
159.    As  we  have  seen,  prior  mortgagees  are,  in  some  cases,  made  partieg  ts 
a  bill  of  foreclosure  by  the  junior  mortgagee,  so  that  the  court  may,  with 
their  consent,  order  a  sale  ol  the  whole  estate,  and  thus  make  a  good  and 
complete  title  in  the  purchaser:  ChampUn  ▼.  Foeler,  7  B.  Mon.  104;  ClariY, 
Prentux,  3  Dana,  468;  and  in  Kentucky  it  is  held  that  the  interest  of  the  mort- 
gagor and  of  the  mortgagee,  as  well  as  the  security  of  purchasers,  renders  thti 
the  proper  course,  because  if  each  of  several  saccessive  mortgagees  ooold  have 
a  decree  and  sale,  there  would  be  no  confidence  in  judicial  sales:  See  cum 
last  dted;  and  Pereone  ▼.  ^28^2  Ind.  67;  TtMy.  JSTiinI, 8 Blackf.  580;  War^ 
ren y.  Burton,  9  &  C.  197;  EoaneY,  MeLueae,  12 Id.  56;  Waters y.  Bomd,  58 
Miss.  602.    A  prior  mortgagee,  as  stated  shove,  is  sometimes  made  a  party 
to  a  foredosare  suit  by  a  junior  mortgagee,  with  a  view  to  his  assenting  to  a 
decree  for  the  sale  of  the  whole  estate,  in  which  case  his  mortgage  is  fint 
paid,  and  the  proceeds  then  applied  to  the  second  mortgage:  VaimderhBmp  v. 
BkOkm.  linuge,28;  Dadher v. BeA;  8  Md. Ch.  13;  Aadbv.  TV^ybr, 49 Mift 
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6G2;  JtfSBer  ▼.  Fbm,  1  KeU  254.  In  such  oaae,  fhe  legal  presnmptum  is,  that 
a  pnrchaaar  at  a  foredMare  sale  giyes  the  fall  Talas  of  the  proporty;  and  the 
wholo  prooeeda  of  the  property  are  then  applied  to  thepajrment  of  the  taoam- 
bvanoea  in  the  order  of  their  priorities:  VandeHbemp  ▼.  SheUom,  11  Paige,  28| 
Bmdlr,  FcarweUf  8  Neb.  224.  But  a  prior  mortgagee  should  not  be  made  a 
party  to  the  suit  unless  he  previously  indicates  a  willingness  to  have  tho 
whole  title  sold  under  the  foredosure,  and  to  have  all  incumbrances  paid 
OQt  of  the  proceeds  in  the  order  of  their  priority:  Vatuderhemp  y.  ShdUm^ 
11  Paige,  28;  Dudeer  ▼.  Belt,  3  Md.  Ch.  13;  Rwika  ▼.  Taylor,  49  Miss.  662; 
MUUr  y.  Fkvn,  1  Keb.  254;  CharnpUn  v.  Foeter,  7  B.  Man.  104;  Clarke  v. 
PraUiee,  3  Dana»  469.  In  England,  the  practice  upon  a  sale  under  a  sub- 
sequent mortgage  is  to  make  the  mortgagee  with  paramount  title  a  party  to 
the  sniti  if  it  is  desired  to  seU  the  whole  estate,  when  he  is  required  to  con- 
sent to  such  sale,  or  to  refuse  it  at  once;  and  then  if  he  ooncurs,  a  sale  of  the 
whole  estate  is  deoreed;  otherwise  the  decree  is  for  a  sale  subject  to  his  so- 
oority:  Wkimden  r,  Raymm,  6  De  G.  M.  &  G.  210;  Langton  ▼.  LatnQton,  7  Id. 
SO;  Delabere  ▼.  Norwood,  3  Swanst  144;  Parher  ▼:  FuJUr,  1  Russ.  &  M.  656; 
and  in  proper  oases  the  English  rule  concerning  prior  mortgages  is  followed 
in  the  courts  of  this  country:  Bigdow  ▼.  Caaaedy,  26  N.  J.  Eq.  557;  Potia  r, 
N.  J.  Amu  Co.,  17  Id.  518;  OUtan  ▼.  BeUevilk  W.  L.  Co.,  7  Id.  531;  Jeroma 
r.  McOarter,  94  U.  S.  736;  PerdkarU  ▼.  Wheeler,  8  K.  J.  Bq.  68;  Peraon  v. 
Merridt,  5  Wis.  231.  But  in  Indiana^  contrary  to  the  practice  in  nearly  all 
other  states,  a  prior  ineumbrancer  is  held  to  be  a  proper  party  to  the  foro- 
elosure  of  a  senior  mortgage,  and  when  made  a  party  will  be  bound  by  the 
decree:  Matiera  ▼.  Templettm,  92  Ind.  447;  MerriU  v.  WeOa,  18  Id.  171. 
When  one  is  made  a  party  to  a  foreclcsure  sttiti  as  the  holder  of  a  subsequent 
mortgage^  and  sudh  party  is  also  the  owner  of  mortgages  prior  to  that  of  the 
plaintifl^  he  may  answer  in  the  action,  and  ask  to  have  such  prior  mortgages 
paid  out  of  the  proceeds  of  sale  before  applying  any  portion  thereof  to  the 
satisfaction  of  the  plaintLPs  mortgage:  Doctor  ▼.  Smith,  16  Hun,  246.  It  is 
the  usual  praetioe  in  New  York,  where  prior  inonmbranoers  are  improperly 
made  ]^ertiee  to  a  f ooreelosnre^  to  order  the  action  to  be  dismissed  as  to  sudh 
defendants^  upon  their  application,  without  prejudice  to  their  rights^  or  the 
pUinttflTs^  in  any  other  proceeding:  Coming  v.  Sfnith,  6  K.  Y.  82;  Banning  ▼. 
Braelford,  21  Minn.  306;  S.  0.,  18  Am.  Bep.  398.  If  the  action  is  not  die- 
misaed  as  to  them,  their  rights  may  be  expressly  reoenred  in  the  decree:  Sam 
Fnmd&eor.  Lawkm,  18  0al.465;  &  0.,  79  Am.  Deo.  187;  WUharmmr.  DmdeU, 
I  Gieene^  179;  or  th^  may  disregard  the  action,  as  the  decree  can  have  no 
effect  wfaaterer  upon  their  rights:  See  cases  first  cited  in  this  note,  Mpra.  If 
a  sale  of  the  entire  property  be  deoreed  in  a  suit  to  which  the  senior  mort- 
gagee is  not  a  party,  he  may  enjoin  the  execution  of  the  decree:  Btidta  r, 
Tagbr,  49  Hiss.  622;  thongh  in  snoh  case  the  decree  would  be  rood  so  far  as 
it  mi|^  aiSBOt  his  rights.  Withtheoonssntof  the  prior  mortgagee,  irito  has 
brought  a  foseolosoie  snit^  a  sabsequent  mortgagee  may  file  a  crossbill  for 
the  f oredosure  of  his  mortgaga^  and  the  mortgagor  oaanol  object^  Icr  il 
works  no  injury  to  hinu  Ondbar  ▼.  Lawenthal^  88  OL  6791 


718  Hasbbouck  v.  Cxtt  of  Milwaukbb.    fWisojoriai 

Hasbbouoe  v.  Orrr  of  Milwaukb>. 

rii  Wnoovsni,  ir.j 

VowBB  ov  MmnniFAL  CkxBPOEATioir  10  Bhqaab  dt  Wouqi  ov  Innstt 
IifpBOTiiCDra;  muih  u  bnildiiig  nulnwdB,  o$iuJm,  barbon^  ete.^  hn 
nutained  on  tiio  grofnud  that  siioh  works  an  matten  of  poUio 
for  which  the  taziiig  power  might  lawfully  be  called  into  action. 

MunCZPAL  Ck>BFOBATION  GAinfOT  IiAWnTLLT  ElTOAOX  TS  WOBI^  OF  PDHJ0 

Imfbotxiixnt  unless  empowered  by  legialatiye  aathority  to  do  sol 

COHTKAOT   OF   MUVXOIPAL  Ck>BFOBATION,   VOID  FOB  WaHT  OF  GAPlflRT  IM 

EiTBSB  Pabtt  to  makeity  cannot  be  given  life  and  vitality  by  the  kgis- 
latore  againat  the  wishes  of  either  of  the  ]^arties  to  it^ 

BuBoqutxTT  BjLTmoiasov  of  Void  CoimLiOT  bt  Pibxib  to  bi  Boon^ 
ooapled  with  their  power  to  assent  to  the  contraot^  will  lender  it  oibl^ 
toiy. 

Adthobitt  to  Isbub  Mubioipal  Bonss  to  Amoubt  of  Teb  Thooiaitb 
DoLLABS  for  ooDatmeting  a  harbor  does  not  aathorise  mnincipality  to 
ooQstnict  a  harbor  at  a  greater  expense,  and  a  oontraot  for  snehpnzposi^ 
providing  for  a  greater  expenditore,  is  void  as  to  the  ex< 


In  1853,  the  miayor  and  common  council  of  the  dty  of  Mil- 
wankee  werd  authorized  by  the  legislature  to  issue  bonds  to  an 
amount  not  exceeding  fifty  thousand  dollars  to  raise  money 
to  be  expended  in  the  construction  of  a  harbor.  The  act  pro- 
vided, however,  that  before  issuing  any  bonds  the  assent  of 
the  legal  voters  should  be  had  at  an  election  for  that  purpose. 
In  1856,  the  act  was  amended,  making  the  sxun  one  hundred 
thousand  dollars  instead  of  fifty  thousand  dollars.  In  1857, 
another  act  was  passed,  authorizing  the  mayor  and  common 
council  '^to  issue  such  an  amount  of  bonds  of  said  cily  as  may 
be  necessary  to  complete  the  harbor."  The  city  entered  into 
a  contract  for  the  construction  of  the  harbor  with  one  Hawley. 
Several  changes  of  plan  and  agreement  occurred,  and  various 
assignments  of  the  contract  took  place,  with  the  consent  of  the 
city,  until  the  contract  fell  into  plaintiff's  hands.  Plaintiff 
completed  the  work,  and  claimed  under  the  contract  one  hun- 
dred and  seventy-seven  thousand  three  hundred  and  eighty- 
four  dollars  and  thirty-eight  cents,  on  which  he  had  received 
one  hundred  and  three  thousand  seven  hundred  and  seven 
dollars  and  fifty-three  cents,  leaving  a  balance  due  of  seventy- 
three  thousand  seven  hundred  and  seventy-six  dollars  and 
eighty-three  cents.  The  city  refused  to  pay  this  balance,  and 
plaintiff  brought  suit,  setting  up  these  facts.  Defendant  de- 
murred on  the  ground  that  the  complaint  did  not  state  fiicts 
sufficient  to  constitute  a  cause  of  action.  The  circuit  court 
sustained  the  demurrer,  and  gave  judgment  for  de&ndank 
Plaintiff  appealed. 
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Emmons^  Van  Dyle^  and  HamUUmf  for  the  plaintiff  in  enc9 
/.  La  Due^  city  attorney y  and  H,  L.  Palmer j  for  the  respondents 

By  Court,  Dixon,  C.  J.  The  power  of  mnnicipal  corpora- 
tions, when  authorized  by  the  legislature,  to  engage  in  works 
of  internal  improvement,  such  as  the  building  of  railroadsi 
canals,  harbors,  and  the  like,  or  to  loan  their  credit  in  aid 
thereof^  and  to  defray  the  expenses  of  such  improvementSi 
and  make  good  their  pledges  by  an  exercise  of  the  power  of 
taxing  the  persons  and  property  of  their  citizens,  has  always 
been  sustained  on  the  ground  that  such  works,  although  they 
are  in  general  operated  and  controlled  by  private  corporations, 
are  nevertheless,  by  reason  of  the  fsudlities  which  they  afford 
for  trade,  commerce,  and  intercommunication  between  differ- 
ent and  distant  portions  of  the  country,  indispensable  to  the 
public  interests  and  public  functions.  It  was  originally  sup- 
posed that  they  would  add,  and  subsequent  experience  has 
demonstrated  that  they  have  added  vastly  and  almost  im- 
measurably, to  the  general  business,  the  commercial  prosper- 
ity, and  the  pecuniary  resources  of  the  inhabitants  of  the 
cities,  towns,  villages,  and  rural  districts  through  which  they 
pass,  and  with  which  they  are  connected.  It  is  in  view  of 
these  results,  the  public  good  thus  produced,  and  the  benefits 
thus  conferred  upon  the  persons  and  property  of  all  the  in- 
dividuals com{)06ing  the  community,  that  courts  have  been 
able  to  pronounce  them  matters  of  public  concern,  for  the 
accomplishment  of  which  the  taxing  power  might  lawfully  be 
called  into  action.  It  is  in  this  sense  that  they  are  said  to 
fell  so  for  within  the  purposes  for  which  municipal  corpora- 
ti<ms  are  created,  that  such  corporations  may  engage  in  or 
pledge  their  credit  for  their  construction.  Upon  no  other  prin- 
ciple can  the  exercise  of  the  power  of  taxation  for  such  objects 
be  sustained.  And  in  doing  so  the  courts  have  never,  to  my 
knowledge,  extended  it  to  cases  where  it  was  not  apparent 
that  the  members  of  the  corporation  concerned  would  be  bene- 
fited by  the  construction  of  the  work  contemplated*  The 
building  of  the  harbor  at  Milwaukee  comes  clearly  within  this 
principle,  and  upon  it  there  can  be  no  doubt  that,  so  for  as  the 
corporation  has  acted  within  the  limits  of  the  authority  granted 
by  the  legislature,  it  is  bound  to  a  strict  performance  of  its  con- 
tracts. But  whilst  the  power  of  such  corporations,  when  au- 
thorized, thus  to  engage  in  or  loan  their  credit  for  the  making 
of  such  improvements  has  been  almost  invariably  upheld,  it 
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has  not  as  jet,  I  believe^  been  adjudged  in  any  case  that  ihej 
oonld  do  so  without  such  legislative  authority.  No  court  or 
writer  upon  the  subject,  so  far  as  I  know,  has  ever  claimed 
or  intimated  that  they  could  do  so  in  the  absence  of  such  au* 
ihority.  On  the  other  hand,  the  general  expression  of  opinion 
has  been  that  they  are  incompetent,  by  virtue  of  their  ordi- 
nary powers,  and  without  such  special  legislative  authority, 
to  contibute  to  such  enterprises.  Mr.  Pierce,  in  his  treatise 
on  American  railroad  law,  recently  put  forth,  says  that  no  atp 
tempt  on  their  part,  without  such  special  legislative  authority, 
to  exercise  such  extraordinary  powers,  has  been  the  subject  of 
judicial  examination,  and  adds  his  opinion  that  it  could  not 
be  sustained.  In  several  cases  which  have  heretofore  been 
before  this  court,  it  has  been  conceded  by  counsel  that  it 
could  not  be.  In  this  case,  the  counsel  for  the  plaintiff  in 
error  expressly  waived  its  discussion,  and  virtually  admitted 
that  the  rights  of  their  client  must  stand  or  fall  upon  the  true 
construction  of  the  several  acts  of  the  legislature  by  which  the 
cily  was  permitted  to  engage  in  the  work.  They  rested  the 
case  upon  the  effect  to  be  given  to  those  acts  and  the  action  of 
the  city  under  them.  Its  decision,  therefore,  depends  upon  the 
construction  which  they  shall  receive,  and  the  sevend  steps 
taken  by  the  city  in  pursuance  of  them. 

And  here  it  will  become  more  convenient  for  me  to  lerana 
the  order  of  argument  pursued  at  the  bar,  and  of  time  in 
which  the  several  acts  were  passed,  and  to  examine  the  last 
position  taken  by  the  counsel  for  the  plaintiff  in  error  tindar 
the  last  act  first,  and  in  connection  with  it  the  authorities  by 
which  they  seek  to  support  it.  It  is  said  by  them  that  if  it 
be  conceded  that  under  the  two  previous  statutes  the  city  was 
only  authorized  to  enter  into  a  contract  for  the  construction  of 
a  harbor,  the  expense  of  which  should  not  exceed  one  hundred 
thousand  dollars,  and  that  the  municipal  authorities  were  not» 
at  the  time  they  attempted  to  do  so,  empowered  to  make  an 
agreement,  or  bind  the  corporation  for  the  payment  of  a  greater 
sum,  the  defect  is  cured  by  the  operation  of  the  act  of  Febru- 
ary 23, 1857  (Private  Laws  1857,  c.  66),  and  that  from  and 
after  the  passage  of  this  act,  the  agreement  for  the  excess  be- 
came valid  and  binding  upon  the  city.  To  this  position  coun- 
sel cite  several  authorities,  and  as  I  am  unable  to  agree  with 
them,  an  examination  of  those  authorities  will  become  neces- 
sary. In  the  first  place,  it  will  be  observed  from  what  has 
already  been  said^  and  should  be  borne  in  mind«  that  the  sub- 
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jeot  with  which  we  are  dealmg  is  not  one  of  public  policy 
merely,  but  of  corpcvate  power;  and  that  the  inquiry  ki  whether* 
where  the  supposed  contract  of  a  public  corporation  is  abso- 
lutely Toid  for  want  of  capacity  to  enter  into  it,  a  subsequent 
legidative  ratification  or  recognition  of  it  is  sufficient,  praprio 
vigarej  and  without  any  evidence  that  such  ratification  or  recog- 
nition was  procured  at  the  instance  or  with  the  assent  of  the 
corporation,  or  that  the  corporation  has  subsequently  acted 
upon  or  confirmed  it,  to  give  such  contract  life  and  validity, 
and  make  it  obligatory  upon  the  corporation.  Conceding  that 
the  previous  statutes  did  not  confer  upon  the  city  the  power  to 
enter  into  the  contract,  which  I  shall  discuss  hereafter,  then  I 
understand  such  to  be  the  true  nature  of  the  inquiry  here  pre- 
sented. I  do  not  understand  that  the  city,  by  any  appropriate 
action,  petitioned  or  asked  for  the  passage  of  the  act;  nor  is  it 
averred  that  it  subsequently  ratified  or  assented  to  it  On  the 
contrary,  I  infer  firom  this  proceeding  that  it  has  refused  to  be 
bound  by  it,  or  the  contract  to  which  it  had  reference.  Under 
these  circumstances,  the  question  is,  Can  the  legislature,  by 
recognizing  the  existence  of  a  previously  void  contract,  and 
authorising  its  discharge  by  the  city,  or  in  any  other  way, 
coeree  the  city  against  its  will  into  a  performance  of  it?  or  does 
the  law  require  the  assent  of  the  city  as  well  as  of  the  legisla- 
ture in  order  to  make  the  obligation  binding  and  efficacious? 
I  must  say  that,  in  my  opinion,  the  latter  act,  as  well  as  the 
former,  is  necessary  for  that  purpose,  and  that  without  it  the 
obligation  cannot  be  enforced.  A  contract  void  for  want  of 
capacity  in  one  or  both  of  the  contracting  parties  to  enter  into 
it  is  as  no  contract;  it  is  as  if  no  attempt  at  an  agreement  had 
ever  been  made.  And  to  admit  that  the  legislature,  of  its  own 
choice  and  against  the  wishes  of  either  or  both  of  the  contract- 
ing parties,  can  give  it  life  and  vigor,  is  to  admit  that  it  is 
within  the  scope  of  legislative  authority  to  divest  settled  rights 
of  property,  and  to  take  the  property  of  one  individual  or  cor- 
poration and  transfer  it  to  another.  It  is  certainly  unneces- 
sary at  this  day  to  enter  into  an  argument  or  to  cite  authorities 
to  show  that  under  a  constitutional  government  like  ours  the 
legislature  has  no  such  power. 

It  is  undoubtedly  true  that  in  cases  like  the  present,  where 
there  is  a  strong  moral  but  no  legal  obligation  to  pay,  courts 
often  have  seised,  and  may  again  seuee,  upon  very  slight  cir- 
cumstances of  assent  in  order  to  give  eSect  to  the  contract 
And  in  this  case,  if  it  appeared  that  the  dty  did  by  some  au* 
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tfaoriied  action  procure  the  passage  of  the  act,  or  had  Bubee- 
quently  acquiesced  in  it  by  ratifying  the  contract,  there  would 
be  little  difficulty  in  the  way  of  holding  it  bound  by  its  teimSi 
In  such  cases,  it  is  the  contemporaneous  or  subsequent  assent 
of  the  parties  to  be  bound,  coupled  with  the  power  or  abilitj 
on  their  part  to  give  such  assent,  which  makes  the  contract 
obligatory.  But  the  giving  of  such  assent  is  a  matter  whicl| 
depends  upon  their  own  free  will.  It  is  a  voluntary  act  which 
they  may  do  or  not  do  as  they  see  fit,  and  in  case  they  think 
proper  to  withhold  it,  the  le^slature  has  no  power  to  compel 
it.  If  in  a  transaction  between  private  parties,  a  contract 
made  by  them  should  be  declared  void  by  the  provisions  of 
some  statute,  as,  for  instance,  a  statute  against  usury,  no  OQe^ 
I  think,  would  insist  that  the  legislature  could,  without  the 
consent  of  the  borrower,  remove  the  infirmity,  and  make  the 
agreement  obligatory  upon  him.  It  might  change  the  entire 
policy  of  the  state  upon  the  subject  of  interest,  and  declare 
that  no  rate,  however  exorbitant,  should  avoid  the  security, 
but  it  could  not,  without  the  assent  of  the  parties,  interfere 
with  past  transactions.  Corporations,  whether  public  or  pri- 
vate, are  within  the  same  rule  of  protection,  and  I  can  see  no 
substantial  ground  for  a  distinction  between  contracts  whieK 
are  void  for  a  want  of  capacity  in  one  or  both  of  the  contract- 
ing parties  to  enter  into  them  and  those  which  are  void  for 
some  other  cause.  If  the  city  in  this  instance  had  accepted 
and  approved  the  act  of  the  legislature,  in  whole  or  in  part, 
there  can  be  little  doubt  that  to  the  extent  of  such  acceptance 
and  approval  it  would  have  become  bound.  The  case  would 
then  have  fallen  within  the  principles  of  the  case  of  the  Citjf 
of  Bridgeport  v.  Housatonue  R.  R.  Co.^  16  Conn.  475,  where  the 
bonds  of  the  city  issued  to  aid  in  the  construction  of  the  com- 
pany's road  were  held  valid,  because  the  confirmatory  reso- 
lution of  the  general  assembly  was  afterwards  accepted  by 
the  freemen  of  the  city.  It  would  also  come  within  the 
doctrine  of  this  court  laid  down  in  the  recent  case  of  Mills  v. 
Olecuon;  but  until  there  be  such  acceptance,  I  know  of  no  au- 
thority for  saying  that  the  city  is  bound. 

The  mistake  of  the  counsel  for  the  plaintiff  in  error  consists 
in  their  supposing  it  to  be  a  mere  question  of  public  policy. 
If  it  were,  and  the  court  were  only  called  upon  to  determine 
what  was  the  policy  of  the  state  with  reference  to  allowing 
municipal  corporations  in  general,  and  the  corporation  of  Mit 
waukee  in  particular,  to  engage  in  works  of  that  kind  at  the 
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time  the  contract  was  enlarged,  then  I  would  admit  that  their 
position  is  supported  by  the  cases  of  Shaw  v.  Norfolk  C&wnty 
R.  R.  Co.,  6  Gray,  162,  and  Hall  v.  Sullivan  i?.  R.  Co.,  1  Brun. 
CoL  Cas.  613,  U.  S.  Cir.  Ct  for  district  of  New  Hampshire; 
also  reported  in  Pierce  on.  American  Railroads,  p.  520,  note  1. 
In  both  these  cases,  the  question  arises  whether  the  instruments 
by  which  the  railroad  corporation  had  attempted  to  transfer 
their  franchises  were  invalid,  upon  grounds  of  public  policy. 
It  was  insisted  that,  as  the  franchises  were  created  by  the 
legislature  for  the  public  benefit,  and  confided  to  particular 
political  persons  to  be  exercised  for  that  purpose,  any  attempt 
to  delegate  them  to  others  was  inoperative  and  void.  In  both 
instances,  the  legislatures  of  the  respective  states  had,  by  acts 
passed  after  the  execution  of  the  conveyances,  referred  to  and 
reoognized  them  as  valid.  In  the  first-named  case,  the  con- 
veyance had  been  directly  ratified  and  confirmed  by  statute. 
The  courts  held  that  such  acts  of  recognition  were  conclusive 
upon  their  e£fect,  because  they  showed  that  at  the  time  they 
were  executed  no  rule  of  public  policy  was  contravened.  They 
acknowledged  the  power  of  the  legislature  to  determine  and 
control  the  policy  of  the  state  with  regard  to  corporations  cre- 
ated under  its  authority,  and  looked  into  the  acts  as  evidence 
of  what  that  policy  was  when  the  transfers  were  made.  No 
question  of  corporate  power  was  made.  The  policy  being  set- 
tled in  favor  of  the  transfers,  the  power  to  make  them  was 
conceded.  But  such  is  not  the  nature  of  the  transaction  be- 
fore us.  This  is  not  a  question  of  conceded  power  and  doubt- 
ful policy  at  the  time  the  plan  was  changed  and  the  contract 
r^nlarged,  but  the  reverse.  We  cannot,  from  an  examination 
(if  the  statute  under  consideration,  say,  as  the  courts  there 
said,  that  it  was  originally  the  intention  of  the  legislature  that 
t  be  corporation  should  possess  the  power  which  it  has  attempted 
ti)  exercise.  We  cannot  infer  from  it  that  the  legislature  in- 
timded  at  the  outset  that  the  people  or  corpoTsie  authorities  of 
Milwaukee  should  have  the  power  to  expand  the  undertaking 
and  augment  its  expense  at  their  pleasure,  but  rather  the 
contrary.  The  more  natural  and  truthful  inference  is,  that,  in 
the  opinion  of  the  legislature,  they  had  not  such  power,  and 
hence  the  passage  of  the  act  for  the  purpose  of  enabling  the 
city,  it  if  chose,  to  do  that  which,  under  the  circumstances,  the 
legjBlature  deemed  to  be  equitable  and  just.  The  language  of 
the  act  is  permissive,  and  not  compulsory.  It  indicates  no  de- 
sire on  the  part  of  the  legislature,  even  if  it  possessed  the  power, 
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to  ooxupel  the  city  to  issae  its  bonds  for  the  completion  of  fba 
harbor.  The  legislature  simply  say  that  the  mayor  and  com- 
mon council  are  authorized  and  empowered  to  issue  such  an 
•mount  of  bonds  as  may  be  necessary  to  complete  it,  in  such 
denominations  as  they  may  deem  proper,  and  bearing  interefll 
at  a  rate  not  exceeding  seven  per  cent. 

It  furthermore  sufficiently  appears  in  both  the  above-named 
cases  that  the  railroad  companies  had  acted  under  and  ratified 
the  confirmatory  statutes.  In  the  first,  it  is  distinctly  stated 
that  the  company  had  paid  a  portion  of  the  interest  which  had 
aiccmed  ui>on  the  bonds,  for  the  security  of  which  the  mort- 
gage was  executed,  after  the  passage  of  the  statute;  and  in 
the  second,  although  there  is  no  separate  statement  of  the 
facts,  and  we  have  only  such  as  are  to  be  gathered  from  the 
opinion  of  the  court,  which  does  not  profess  to  give  them  com- 
pletely and  accurately,  still  I  think  it  is  fairly  to  be  inferred 
from  what  is  said  that  the  company  had  acted  under  the  first 
fitatute  and  issued  new  stock  in  pursuance  of  the  authority 
there  given.  So  that  if  any  doubts  had  arisen  in  those  casei 
as  to  the  power  of  the  companies  to  mortgage  their  francluseB, 
there  was  such  evidence  of  their  subsequent  assent  as  would 
have  cured  the  defect,  and  they  would  then  have  been  no 
guide  for  the  determination  of  this  case. 

It  follows  from  what  I  have  already  said,  that,  in  my  opn- 
ion,  this  is  not  a  defect  which  can  be  reached  by  the  retroactive 
power  of  the  legislature  alone.  It  cannot,  because  in  so  doing 
the  legislature  would  interfere  with  vested  rights  of  property. 
It  would  of  its  own  mere  motion  create  an  obligation  where, 
by  law,  none  before  existed;  it  would  impose  a  liability  against 
the  will  and  without  the  consent  of  the  party  to  be  charged. 
This  the  legislature  cannot  do.  It  can  only  act  retrospectively 
ior  the  purpose  of  furnishing  a  remedy  for  or  removing  an  im- 
pediment in  the  way  of  the  enforcement  of  some  pre-existing 
legal  or  equitable  right  or  duty,  and  not  for  the  purpose  of  cre- 
ating such  right  or  duty.  And  the  distinction,  I  think,  wiU 
be  found  to  prevail  in  all  the  cases.  An  examination  of  them 
will,  I  believe,  show  that  such  legislation  has  not  been  pe^ 
mitted  to  conclude  the  rights  of  the  parties,  except  when  legal 
or  equitable  rights  or  obligations  had  grown  up  out  of  the  pre* 
vious  lawful  acts  and  dealings  of  the  parties,  and  existed  in- 
dependently of  the  defect  or  irregularity  complained  of^  and 
wMch  the  legislature  sought  to  cure  or  remove;  and  that 
no  case  can  be  found  where  it  has  been  held  that  aach  l^;ii- 
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lative  action  alone  was  sufficient  to  give  life  and  validity  t5 
supposed  contracts  or  obligations  which  originated  solely  and 
exclusively  in  acts  which  it  was  unlawful  or  impossible  for  the 
parties  themselves  at  the  time  to  perform.  Chancellor  Kent, 
in  the  first  volume  of  his  Commentaries,  page  455  of  the  origi* 
nal  edition,  in  speaking  of  the  retroactive  power  of  the  legisla* 
ture  in  this  country,  sums  up  the  doctrine  vfery  clearly  and 
accurately.  He  says:  "A  retrospective  statute  afiecting  and 
changing  vested  rights  is  very  generally  considered  in  this 
country  as  founded  on  unconstitutional  principles,  and  cons^ 
quently  inoperative  and  void.  But  this  doctrine  is  not  tm- 
derstood  to  apply  to  remedial  statutes  which  may  be  of  a 
retrospective  nature,  provided  they  do  not  impair  contracts  or 
disturb  absolute  vested  rights,  and  only  go  to  confirm  rights 
already  existing,  and  in  furtherance  of  the  remedy,  by  curing 
defects  and  adding  to  the  means  of  enforcing  existing  obliga- 
tions. Such  statutes  have  been  held  valid  when  clearly  just 
and  reasonable,  and  conducive  to  the  general  welfare,  even 
though  they  might  operate  in  a  degree  upon  existing  rights  as 
a  statute  to  confirm  former  marriages  defectively  celebrated, 
or  a  sale  of  lands  defectively  made  or  acknowledged.  The 
legal  rights  afiected  in  those  cases  by  the  statutes  were  deemed 
to  have  vested  subject  to  the  equity  existing  against  them,  and 
which  the  statutes  recognized  and  enforced.  But  the  cases 
cannot  be  extended  beyond  the  circumstances  on  which  they 
repose,  without  putting  in  jeopardy  the  energy  and  safety  of 
the  general  principle."  In  this  case,  it  is  impossible  to  say 
that,  by  virtue  of  the  supposed  contract,  the  plaintiff  did  or 
could  obtain  any  vested  rights  as  against  the  city,  beyond  the 
one  hundred  thousand  dollars  which  it  was  previously  author- 
ized to  expend  in  the  building  of  the  harbor,  for  the  reason 
that  it  was  not  in  the  power  of  the  people  or  the  corporate 
authorities,  by  any  action  which  they  could  take,  to  lay  the 
foundation  for  such  rights.  If  the  city  had  possessed  the  gen* 
eral  authority  to  build  the  harbor  without  regard  to  the  expense, 
but  had  failed  through  some  technical  error  or  mistake  to  ex* 
ercise  that  authority  in  the  manner  prescribed  by  law,  the  case- 
might  then  have  fallen  within  the  remedial  power  of  the  legis-^ 
lature;  but  now  it  does  not,  unless  the  city  assents  to  it. 

The  authorities  cited  by  the  counsel  for  the  plaintiff  in  error, 
and  which  may  be  supposed  to  be  the  strongest  that  can  be 
fimnd  in  support  of  their  position,  will  sufficiently  illustrate 
this  role.    In  WUktnean  v.  Lelandj  2  Pet.  627,  the  executrix 
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appointed  onder  a  will  which  had  heen  admitted  to  probate  in 
the  state  of  New  Hampshire,  under  an  order  of  the  probata 
court  of  that  state,  sold  and  conveyed  some  real  estate  which 
had  belonged  to  the  testator,  situated  in  the  state  of  Rhode 
Island,  for  the  payment  of  debts.  The  estate  of  the  testator 
was  represented  to  be  insolvent,  and  was  in  fact  nearly  so^ 
there  being  only  some  fifteen  pounds  left  for  distribution  after 
appropriating  the  proceeds  of  all  his  e£fects,  including  the  price 
of  the  land  in  question,  to  the  payment  of  the  debts  due  from 
him,  and  deducting  the  expense  of  administration.  It  was 
conceded  that  the  probate  court  of  New  Hampshire  had  no 
power  to  direct  the  sale  of  lands  in  another  state,  and  that  the 
sale  and  conveyance  were  consequently  inoperative  and  void. 
The  legislature  of  Rhode  Island  subsequently,  on  the  petition 
of  the  executrix,  ratified  and  confirmed  the  deed.  The  funds 
realized  were  applied  by  her  in  discharge  of  the  demands  of 
the  creditors.  There  was  no  pretense  that  the  sale  was  un£ur, 
or  that  any  part  of  the  transaction  was  characterized  by  fraud 
or  bad  faith.  The  supreme  court  held  that  the  act  of  ratifica- 
tion rendered  the  conveyance  operative  and  e£fectual.  In  doing 
so,  the  court  made  the  decision  turn  mainly  upon  the  fact 
that  by  the  laws  of  Rhode  Island,  as  of  all  the  New  England 
states,  the  real  estate  of  testators  and  intestates  stands  charge* 
able  with  the  payment  of  their  debts,  upon  a  deficiency  of 
assets  of  personal  estate,  and  although  at  law  the  title  is  said 
to  vest  in  the  heir  or  devisee  immediately  on  the  death  of  the 
ancestor  or  testator,  yet  it  does  so  only  conditionally  and  subject 
to  the  liens  or  claims  of  creditors,  for  the  satisfSetction  of  whidiit 
is  liable  to  be  divested  and  sold.  It  is  only  the  interest  which 
is  left  after  payment  of  the  debts  that  goes  to  the  heir  or  devisee. 
The  court  considered  the  estate  or  its  proceeds  as  belonging  to 
the  creditors,  for  whose  benefit  it  was  liable  in  law  to  be  sold 
and  conveyed.  Their  rights  were  pre-existing  and  legal,  and 
the  act  of  confirmation,  as  well  as  the  sale  and  conveyance, 
were  purely  remedial  in  their  nature;  they  aided  in  tiie  en- 
forcement of  existing  obligations,  in  giving  the  creditors  what 
justly  already  belonged  to  them.  It  is  very  evident  from  the 
opinion  that  if  there  had  been  no  creditors,  and  therefixre  no 
pre-existing  rights,  the  conclusion  of  the  court  must  have  been 
quite  different.  The  sale  and  conveyance,  at  the  time  they 
were  made,  were  not  unlawful,  improper,  or  impossible  in  them- 
selves. The  defect  consisted  only  in  the  manner  in  which  tliqr 
were  made  and  executed. 
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The  case  of  Syracuse  City  Bank  v.  DaviSj  16  Barb.  188,  is 
siinilar  in  its  character.  The  bank  lacked  nothing  of  the  Bub- 
■tance  of  a  good  institution  of  the  kind.  It  had  a  sound  capi- 
tal, and  had  practically  performed  all  the  duties  which 
pertained  to  it,  but  a  mistake  had  occurred  in  the  form  of  the 
proof  and  acknowledgment  of  a  part  of  the  subscribers  to  the 
certificate.  The  objection  was  entirely  technical  in  its  nature, 
and  did  not  go  to  any  of  the  substantial  requirements  of  the 
law.  It  was  a  bank  de  faetOj  and  the  act  which  it  had  done 
was  not  beyond  the  legitimate  scope  or  powers  of  such  a  cor- 
poration. It  was  not  the  case  of  a  bank  attempting  to  do  that 
which  at  the  time  no  bank  could  do.  The  removal  of  the 
obstruction  was  therefore  a  remedial  act,  which  aided  in  the 
enforcement  of  a  just  and  equitable  obligation  to  which  there 
was  otherwise  no  legal  objection.  Possessing  all  the  essential 
qualities  of  a  perfect  institution,  and  the  transaction  being 
lawful,  its  contract  was  not  a  nullity,  so  that  with  the  aid  of 
the  legislature  it  could  not  be  enforced.  It  was  regarded  so 
far  a  complete  corporation  as  to  have  the  capacity  of  acquiring 
vested  rights,  though  owing  to  a  technical  irregularity  there 
was  an  impediment  in  the  way  of  applying  the  remedy,  which 
the  legislature  proceeded  to  displace.  The  act  did  not  profess 
to  create  a  new  corporation,  but  to  remedy  the  defects  in  the 
organLeation  of  one  which  already  existed.  In  the  present 
ease,  if  the  statute  is  to  be  held  to  have  any  beneficial  effect 
whatever,  it  must  be  because  it  gave  to  the  city  a  power  or 
capacity  beyond  what  it  before  possessed.  For  if,  as  was  con- 
tended by  counsel,  it  had  by  the  previous  acts  the  authority  to 
enter  into  a  contract  for  the  completion  of  the  entire  harbor  on 
the  plan  last  adopted,  and  without  limitation  as  to  price,  then 
the  act  was  nugatory  and  useless.  For  then  it  would  have 
had  the  power  to  issue  its  bonds,  or  any  other  evidence  of  in- 
debtedness, without  the  assistance  of  tbis  statute.  Such  power 
would  have  flowed  firom  its  ability  to  contract,  and  it  needed 
not  the  action  of  the  legislature  to  enable  it  to  adjust  or  settle 
its  liabilities  in  such  form  as  the  municipal  authorities  saw  fit 
to  adopt:  See  MUk  v.  GUaMUj  11  Wis.  470  [78  Am.  Dec.  721], 
Ketekum  v.  City  of  Buffalo^  14  N.  H.  356,  and  the  authorities 
there  cited  in  the  opinion  of  Wright,  J.  The  statute  therefore 
does  not  operate  in  this  case  as  it  did  in  that,  remedially.  It 
was  there  designed  to  cure  a  defective  exercise  of  the  power  to 
organixe  a  bank,  a  power  which  already  existed.  Here  it  was 
not  intended  to  help  out  the  operation  of  an  existing  power* 
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bnt  to  confer  one  which  the  corporation  did  not  before  poeBeBs. 
The  distinction  is  between  aiding  the  imperfect  execution  of 
an  authority  previously  granted,  or  act  lawful  in  itself^  and  the 
granting  of  a  new  authority  or  attempting  to  relieve  against  an 
unlawful  act. 

It  requires  no  eflfort  to  distinguish  between  this  case  and 
that  of  Foster  v.  Essex  Bank^  16  Mass.  245  [8  Am.  Dec.  135]. 
There  the  statute  was  clearly  remedial.  It  provided,  gener- 
ally, that  all  corporations  then  existing,  or  thereafter  to  be 
established,  whose  powers  should  expire  at  a  given  time, 
should  be  continued  in  existence  as  bodies  corporate  for  three 
years  after  the  time  limited  by  their  charters,  for  the  purpose 
of  suing  and  being  sued,  settling  and  closing  their  concerns, 
and  dividing  their  capital  stock;  but  not  for  continuing  the 
business  for  which  they  were  established.  It  is  very  evident 
that  the  object  of  the  act  was  to  save  and  continue  the  remedy 
upon  existing  obligations,  and  not  to  create  new  ones.  The 
same  reasoning  will  apply  to  cases  of  marriages  defectively 
celebrated;  judgments  entered  on  the  wrong  day:  Underwood 
V.  LiUy,  10  Serg.  &  R.  101;  deeds  defectively  acknowledged: 
Tate  V.  Stooltzfoos,  16  Id.  35  [16  Am.  Dec.  546];  or  remedies 
given  where  by  law  none  before  existed:  Hepburn  v.  Curls^  7 
Watts,  300  [32  Am.  Dec.  760]. 

I  therefore  think  that  this  action  cannot  be  maintained, 
unless,  as  was  contended  by  counsel,  the  city  had  the  power 
to  enter  into  and  bind  itself  by  the  contract  under  the  piovi»- 
ions  of  the  previous  acts.  If  it  had,  then  it  may;  for  the  con- 
tract was  made  and  the  work  completed  after  their  passags, 
but  before  the  enactment  of  that  which  I  have  been  consider- 
Ing. 

I  have  already  noticed  that  if,  by  the  previous  acts,  authority 
was  delegated  to  the  city  to  complete  the  harbor  in  the  man- 
ner ill  which  it  has  been  done,  then  the  last  act  was  wholly 
nugatory  and  useless.  It  would  be  so,  except  so  far  as  it 
might  be  considered  as  a  legislative  interpretation  of  the  for- 
mer acts,  and  in  that  respect  it  would  make  against  the  con- 
struction contended  for  by  the  counsel  for  the  plaintiff  in  error. 
It  shows  most  indubitably  that  in  the  opinion  of  the  legislature 
the  city  was  limited  by  them  to  an  expenditure  of  one  hun- 
dred thousand  dollars.  This  I  cannot  for  a  moment  doubt  is 
the  true  construction  of  those  acts.  It  is  manifest  to  me  from 
their  entire  scope  and  tenor,  and  the  language  used,  particu- 
larly in  the  first  (Laws  of  1863^  a  171),  under  whi<di  the  en- 
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larged  power  is  claimed,  that  such  was  the  intention  of  the 
legiBlatore.  Its  language  is  restrictive.  The  mayor  and  com- 
mon comicil  were  authorized  to  issue  bonds  of  the  city  to  an 
amount  not  exceeding  fifty  thousand  dollars.  The  regulations 
to  be  observed  and  steps  to  be  taken  before  the  bonds  could  be 
iBStted  clearly  indicate  it.  The  assent  of  a  majority  of  the 
l^al  voters  was  first  to  be  obtained.  Before  issuing  any  bonds, 
the  common  council  were  required  to  submit  the  question  of 
such  loan  to  the  legal  voters  of  the  city  at  an  election  to  be 
called  for  that  purpose,  of  which  at  least  ten  days'  notice  was 
to  be  given,  and  at  which  election  the  votes  should  be  by  bal- 
lot, which  should  have  written  or  printed  thereon  the  words 
^'for  the  harbor  loan,"  or  the  words  *'  against  the  harbor  loan;" 
and  if  a  majority  of  the  votes  cast  on  that  subject  should  be 
^for  the  harbor  loan,"  the  common  council  should  issue  the 
bonds,  but  not  otherwise.  Why  were  these  restrictive  words 
used,  and  the  authority  of  the  mayor  and  council  thus  circum- 
scribed, if  the  legislature  intended,  by  making  it  their  duty 
**to  let  out  the  work  by  contract  to  the  lowest  bidder,"  to  ab- 
rogate the  limitation  and  to  give  them  authority  to  bind  the 
city  to  any  extent  they  saw  fit?  Was  it  not  the  intention  to 
make  the  power  to  contract  subservient  to  the  general  restric- 
tion previously  imposed?  It  seems  to  me  clear  that  such  was 
the  object  in  view.  Such  construction  is  alone  in  harmony 
with  the  rule  that  we  are  so  to  construe  statutes  as  that  all 
may  stand  and  no  part  be  defeated.  It  is  consistent  with  the 
latter  provision,  and  gives  it  the  effect  which  the  legislature 
intended,  whilst  the  opposite  construction  would  frustrate  and 
render  inoperative  their  will  as  plainly  expressed  in  the  for- 
mer. This  interpretation  is  strengthened  by  section  3  of 
article  11  of  the  constitution,  which  makes  it  the  duty  of  the 
legislature  to  restrict  cities  and  villages  in  their  power  of  taxa- 
tion, assessment,  borrowing  money,  contracting  debts,  and  loan- 
ing their  credit,  so  as  to  prevent  abuses  in  assessment  and 
taxation,  and  in  contracting  debts  by  such  corporations.  In 
imposing  this  restriction  when  the  city  was  about  to  engage 
in  such  an  enterprise,  the  legislature  performed  a  plain  con- 
stitutional  duty.  And  in  doing  so,  what  more  unambiguous 
or  less  doubtful  method  could  they  have  adopted  than  that  of 
fixing  the  sum  which  the  city  might  expend?  Clearly  none. 
Again,  why  submit  the  question  to  the  will  of  the  voters,  if 
«iich  submission  was  to  have  the  efiect  of  authorizing  the 
municipal  anthoiitieB  to  incur  an  indebtedness  many  timM 
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larger  than  that  upon  which  they  were  called  upon  to  expresfl 
their  opinion?  Was  it  the  intention  to  deceive  and  trick  upon 
them  liabilities  and  burdens  of  which  they  had  not  the  slight- 
est intimation?  Evidently  the  legislature  had  no  such  design, 
but  the  intention  was  to  allow  the  city  to  loan  its  credit  to  that 
amount,  provided  a  majority  of  the  voters  gave  their  consent, 
otherwise  not  at  all.  With  a  majority  vote  against  the  loan, 
the  provision  in  relation  to  letting  the  contracts  would  have 
remained  a  dead  letter  upon  the  statute-book. 

I  need  not  spend  time  upon  the  act  of  March  18, 1866  (Pri- 
vate Laws  of  1856,  c.  145).  It  simply  authorized  an  increase 
of  the  amount  of  the  bonds  to  one  hundred  thousand  dollars. 
No  other  effect  was  claimed  for  it. 

I  do  not  discuss  the  questions  growing  out  of  the  alleged 
irregularities  in  the  reletting  or  subsequent  enlargement  of 
the  contract.  The  city  having  already  exceeded  tiie  limits 
fixed  by  the  two  first  acts  by  issuing  its  bonds  to  a  greater 
amount  than  they  authorized,  and  there  being  no  averment 
in  the  complaint  that  it  has  assented  to  or  ratified  the  last, 
those  questions  become  inuuateriaL  In  my  judgment,  the 
judgment  of  the  circuit  court  should  be  affirmed. 

Judgment  affirmed. 

Pdwkb  or  MunoiPAL  Cobfqbaxion  to  Bokbow  Moira¥.— Hub  rabjaefc  ia 
diaciiased  at  length  inBankqf  Cldmeoihey,  CMffieoOe,  80  Am.  Deo.  185»  and 
extended  note  thereto  190-194. 

IUtifiqation  or  Illegal  OoimtAcrs:  See  B<mieOe  ▼.  JfeloM^,  i9  Am.  Dec 
lfi2;  Breckinridge  ▼.  OrmOrif,  19  Id.  71;  NemtU  ▼.  FUker,  49  Id.  66;  JfrOMti 
▼.  Bte^  16  Id.  610. 

PowxBB  or  MaNidPAL  OoBFOiuxiOH  ABB  LmmD.— It  can  only  Ezbb- 
dsa  Powers  Exfbesslt  Granted,  and  anoh  otfaen  aa  may  be  neoeamy  to 
eany  the  powers  ezpreaaly  granted  into  ezeeation:  Cbfltiw  ▼.  Hatch,  51  Am. 
Dec  465;  ComnumweaUh  ▼.  Brie  etc.  B.  B,  Co.,  67  Id.  471;  Carrm  ▼.  AlartSm, 
69  Id.  584,  and  note  SS9;  CU^  qf  St.  Pma  ▼.  Laidler,  72  Id.  89;  jiUy  ▼. 
mOupe,  Id.  143. 

Thb  rsmoiPAL  oasi  was  onsD  in  each  of  the  fallowing  aathorities  and 
to  the  point  stated:  Onratiye  statates,  and  the  principlea  on  whioh  the/ 
rest,  have  been  frequently  npheld  by  the  supreme  ooort  of  Wisoonsin:  JCm- 
baUy.  Town qfBoeendak,  42  Wis.  412.  Bnt  statates  enacted  for  the  pnrposs 
of  oaring  defects  and  irregolarities  in  prooeedings  for  the  siMiessineiit  and 
eoUection  of  taxes  stand  upon  difierent  grounds  from  the  legislatioa  refisned 
to  in  the  principal  case:  BlomU  v.  CUf  qf  JamenOle,  31  Id.  669.  Thepffn- 
dpal  case  is  not  in  conflict  with  the  principle  that  if  the  l^gidatoie  hai 
•atecedent  power  to  anthoriae  a  tax,  it  can  core,  by  a  retroaetm  law,  aa 
in^gularity  or  want  of  authority  in  levying  it^  thoogh  therein  a  tifjtA  of 
•etioa  which  had  Tested  in  an  individual  should  be  divested.  Tbs  qvestioD 
la  the  priDoipal  case  was  not  as  to  tiie  power  cl  the  liyslatofe  to  ratify  of 
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oomet  prooeedhijpi  do! ootirely  taken  for  the  aaseasment  or  oolleotion  of  taxei^ 
but  as  to  its  power  to  create  a  contract  which  shonld  be  binding  upon  the 
nranietpaliiy,  without  the  consent  of  the  people  thereof,  or  of  some  officer 
or  officers  representing  them.  It  was  a  question  as  to  the  power  of  the  legis- 
latore  to  infnse  life  into  a  void  contract,  against  the  will  of  the  ▼oten  and 
tax-payers  of  the  city,  and  without  the  assent  of  the  common  coonoil,  which 
alone  was  anthorised  to  act  in  their  behalf.  The  taxation  in  that  case,  which 
woold  have  resnlted  from  the  creation  of  a  valid  contract  on  the  part  of  the 
city,  was  taxation  in  the  cooxae  of  a  special  proceeding,  and  that  for  which  a 
spedal  "enabling  **  act  was  required,  and  not  taxation  for  purely  pnblio  pur- 
poses, over  which  this  unlimited  power  of  legislation  prevails.  It  was  a 
species  of  taxation  which,  it  has  been  held,  the  legislature  may  authorize 
snbject  to  the  ratification  or  consent  of  the  proper  local  authorities  or  of  the 
people  of  the  municipality,  but  not  without  such  ratification  or  consent: 
UQk  V.  ChoBtlbUm,  Co,  Treaamtr,  29  Id.  413.  Taxation  is  the  absolute  con- 
venion  of  private  property  to  public  use.  And  its  validity  rests  on  the  use. 
In  legislative  grants  of  the  power  to  municipal  corporations,  the  public  use 
mnst  appear:  AUome^-OenercU  v.  CU^  qfEau  Chire,  37  Id.  438;  Cfmrti$'s  AdmW 
V.  WhippU^  24  Id.  356.  Where  the  agency  of  town  supervisors  is  special  and 
particular,  where  they  are  acting  under  a  special  power,  the  town  cannot 
subscribe  for  the  capital  stock  of  a  plank-road  company  without  authority 
from  the  legislatuTe;  Veeder  v.  Town  qf  lAnui,  19  Id.  291.  For  a  case  in 
which  slight  evidence  of  ratification  has  been  held  sufficient,  see  8taU  v. 
Tappcmf  29  Id.  680.  For  other  somewhat  indefinite  citations  of  the  principal 
oase,  see  WhUtng  v.  ShAoygan  etc  S.  R,  Co.,  26  Id.  216;  ffcubromek  v.  C%  qf 
MUwauiee,  21  LL  234;  SelOf^Y.  Sedhn,  19  Id.  21. 

Powxn  or  LioisLATirBS  to  Validatx  Invaliu  Oontbacts  or  and  to 
IMP08I  LiABiLniis  UFOH  MUNICIPAL  Ck>BroBATiON&— The  power  which  legis- 
Utores  have  in  this  regard  results  from  the  full  control  which  they  have  over 
the  funds  and  property  belonging  to  public  corporations,  which  are  held  for 
strictly  corporate  purposes.  But  however  full  may  be  the  legislative  anther- 
ity  over  the  public  property  of  municipalities,  yet  where  such  bodies  hold 
pwiperly  in  a  private  capacity,  or  in  trust  for  specific  uses,  it  is  doubtful 
whether  the  legislature  would  be  anthorised  to  interfere  with  or  control  such 
property:  1  Dillon  on  Municipal  Corporations,  sees.  71,  80.  Thus  it  is  held 
that  a  legisUture  cannot  authorise  the  taking  of  private  property  of  a  city, 
except  for  public  purposes,  and  upon  compensation  made  therefor:  CUmkm  v. 
Cedar  H.  S  M.  JL  B.  Co,  2i  Iowa,  455;  LmdnUle  v.  UnhenUy  qf  LovAnUle, 
15  &  Men.  642;  DarUn^  v.  Mayor  etc  qf  N.  T.,  31  K.  Y.  164;  BeynoldeY. 
AoriCbw,  50hi(H  204;  Milan  Co.  v.  Bateman,  64  Tex.  163. 

Legiekaive  AuthorUy  to  Impoee  LiabOUiee  on  MunidpaiUiee — ^While  legisU- 
tores  may  anthoriie  corporations  to  make  legal  contracts,  it  is  questionable 
how  far  a  legisUtore  could  oompnlsorily  make  contracts  for  them,  since  one 
of  the  indispensable  essentisli  to  a  contract  consists  in  the  agreement  of  the 
parties.  In  AOine  v.  Bamiolph,  81  Vt.  226»  it  was  held  that  the  legislature 
oonld  nol^  without  the  consent  of  a  municipal  corporatioD,  appoint  an  agent 
for  it  who  should  have  authority  as  such  to  purchase  property  end  bind  the 
mnnio^ality  to  pay  for  it^  and  the  ssme  ruling  has  been  made  in  Siatey.  Tcq^ 
fMMb  29  Wis.  664;  S.  C,  9  Am.  Bep.  662L  And  so  in  Illinois;  Chkro4!8L  L, 
R,R.Oo.Y.  BparkL,  77  Hi  605;  though  this  snd  other  cases  in  the  same  stats 
were  ^ftwidiH  in  pnnnanoe  of  tiie  pecnliar  provisions  of  the  stats  oonstitntioni 
Paqpfer.  Cifavo^  51  Id.  17;  /Vepfer.  Babmnmt  Id.  87;  HmoardY.  Drainage 
Ok,  Id.  UO)  Pwple  V.  Caidg.  65  Id.  83L    Bat  the  oantwyis  held  in  D^ 
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Bngtanr.  Maporetc  qf  N.  T,,  31  N.  Y.  IM,  where  the  caw  of  iitfiM  ▼.  Jea»- 
Mphj  31  Vt.  226,  ifl  critidBed,  and  said  to  stand  upon  no  prindpla.  So  is 
CMfford  r.  Supenidors  etc  qf  N.  Y.,  13N.  Y.  143,  it  is  held  iha^  the 
of  the  municipality  would  not  be  essential  to  the  validity  of  oontnusts  in 
cases.  In  People  ▼.  Detraii,  28  Mich.  228,  S.  C,  15  Am.  Bep.  20S;  the  qiiM- 
tion  is  made  to  depend  npon  the  porpoee  for  which  the  debt  or  UaUlxty  is  to 
be  imposed,  and  it  is  held  to  be  beyond  legislatiye  competency  to  coeroa  « 
municipality  to  oontraot  a  debt  for  local  purposes  without  its  consent^  but  il 
is  further  held  that  if  the  oontraot  oonoenied  a  matter  of  paUio  right  or 
advantage  to  the  state  and  its  citiiens  generally,  the  authority  of  the  legiala- 
ture  would  be  undoubted.  It  is  ssid^  in  this  case,  that  a  municipal  corpora* 
tion  is  in  part  a  mere  pubUo  i^gency  of  the  state,  and  in  part  is  posseaaed 
of  peculiar  and  local  franchises  and  rights  which  i^pertain  to  it  as  a  legd 
personality  for  its  private  as  distingnished  from  its  publio  advantage.  ''In 
all  matters  of  general  concern,"  it  is  said,  "  there  is  no  local  lifjtA  to  act  inde- 
pendently of  the  state,"  but  in  its  local  objects  and  purposes,  the  state  and 
its  citizens  at  large  have  no  tnterest  so  as  to  entitle  the  state  legislatare  to 
control  the  coiporation  in  regard  thereto.  The  opinion  in  this  case  by  Coolaj, 
J.,  is  one  of  the  ablest  to  be  found  on  this  point,  and  is  in  aooord  with  tlia 
general  weight  of  authority.  See,  as  to  the  distinction  between  the  public  and 
local  attributes  of  corporations,  ^Ibyi  v.  Jfoyor,  65  Am.  Deo.  847;  BaOej^  t. 
Mayor  etc,  38  Id.  669. 

In  the  case  last  cited,  it  was  held  that  the  legislature  could  not  compel  a 
city  to  issue  bonds  and  raise  funds  for  the  purchase  of  a  publio  park  in  such 
city,  the  purpose  being  held  to  be  a  matter  of  local  and  not  of  state  conoeciL 
In  People  v.  Batchellor,  53  K.  Y.  128»  S.  C,  13  Am.  Eep.  480,  a  mamdatoiy 
statute  requiring  a  municipal  oorporation  to  subscribe  for  stock  in  a  railway 
corporation,  and  issue  its  bonds  in  payment  therefor,  without  or  against  its 
consent^  was  heldunccnstitntionaL 

But  the  construction  and  maintenance  of  improvements  of  a  publio  char- 
acter, by  a  municipal  corporation,  may  be  compelled  by  a  state  legislaturas 
People  V.  BaeheUor,  53  N.  Y.  128;  S.  O.,  13  Am.  Rep.  480.  The  legialatora 
of  a  state  has  power  to  compel  local  improvements  by  municipalities  which 
will  promote,  in  its  judgment^  the  health  of  the  people,  and  will  abate  nui- 
sances, and  in  pursuance  of  that  power  may  compel  the  opening  of  mnalsj 
building  of  levees,  and  imposition  of  local  assessments  to  pay  for  the  woriu 
ffagar  v.  Supermeors  qf  Yolo  Co.,  47  OaL  233;  Green  v.  Bwi^  Id.  536; 
and  likewise  may  compel  the  construction  and  improvement  of  county 
roads  and  highways,  and  issue  of  bonds  therefor:  People  r.  San  Line  ObiBff^ 
50  Id.  5G1;  People  v.  Flagg,  46  N.  Y.  401;  improvement  of  streets  and 
bridges:  People  v.  Pwoer,  25  HL  187;  Pumpkrf^  v.  BaUmore,  47  Md.  145; 
and  erection  of  a  bridge  over  a  watercourse,  within  the  limits  of  the  mn- 
nidpality:  PhUade^^  v.  Field,  58  P«l  St.  320;  ChOderr.  OUego,  29  Bfinn. 
74;  Thomat  v.  Lehnd,  24  Wend.  65;  UmUd  StaUt  r.  BalUnwte  amd  Okh 
B.  B.  Cok,  17  WalL  822;  Carter  v.  Bridge  Proprktore,  104  Mass.  236L  Tbs 
Wgislatnre  may  impose  a  local  tax  for  the  opening  <^  a  canal:  CaldweB  t. 
Justieee,  4  Jones  Eq.  323;  or  building  of  a  oonrt-honse:  JEM  v.  Sham,  19 
Fa.  St. 258.  It  has  been  held  that  the  legislature  has  power  to  diraet 
the  sale  of  publio  lands  of  a  eity,  and  the  ^plieatian  of  the  prooseda  to  tlw 
erection  of  oity  buildings:  HotalUng  r.  Canarnn,  42  OaL  541.  A 
iiiq[KMing  a  local  tax  for  the  payment  of  damages  rssalting  fraoi  tlia 
noval  of  the  oounty  seat  from  one  pUoe  to  another  baa  been  bald 
Itaalt  WlBhaum  r.  Okeatkcnn,  43  Ga.  S58b 
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Fower  <if  LesfkkOure  to  CcmpA  PaiffmaU  qfBquUabUicr  Moral  ObUgaUom, — A 
■tetate  imposiag  a  tax  for  and  direoting  payment  of  a  daim  against  a  city  !• 
not  unoonstitational  or  invalid  beoanse  the  claim  is  not  such  a  one  as  the  law 
raoogniaee  u  of  l^gal  obligation.  As  to  the  extent  of  legislative  power  in  this 
regard,  it  is  said  that  it  is  competent  for  the  legislature  to  compel  municipal 
oorporations  to  recognise  and  pay  debts  not  binding  in  strict  law,  and  which 
for  t*MThni<H  reasons  could  not  be  enforced  in  equity,  but  which,  nevertheless, 
are  just  and  equitable  in  their  eharacter»  and  involve  a  moral  obligation;  but 
it  canoot  compel  the  payment  of  a  claim  which  the  city  is  neither  under  a 
legal  nor  a  moral  obligation  to  pay:  Blcmdmri  v.  Burr^  13  Cal.  343;  SmUh  v. 
Jforw;  2  Id.  624;  Qroffon  v.  Sam  Framdaoo^  18  Id.  690;  BeaU  v.  ATnador  O9., 
85  Id.  e24;  Bhiton  r.  Ashbwy,  41  Id.  525;  CreighUm  v.  San  FrancUco,  42  Id. 
446;  PaopU  v.  XyncA,  51  Id.  15;  Nmtda  v.  Ifampton,  13  Nev.  441;  Tfamuxs  v. 
Lelmd^  24  Wend.  65;  OuHford  v.  Supenkors,  13  N.  Y.  144;  Bretosier  v.  SyrO' 
CKM,  19  Id.  116;  People  v.  Smperviaon,  70  N.  Y.  228;  Lycoming  v.  Unim 
Co,y  53  Am.  Dec.  575;  Neuf  Orletms  v.  CWA^  05  U.  S.  644.  In  GuHfiyrd  v. 
Supervimtn,  13  N.  Y.  144^  the  ooort  hold  that  a  legislature  has  power  to  levy 
a  tax  upon  a  municipality  for  the  payment  of  such  a  claim,  and  that  it  is  n« 
objection  to  the  exercise  of  such  power  that  the  claim  is  not  recoverable  in  •!« 
action  against  the  town,  nor  does  it  alter  the  case  that  the  voters  of  the  town 
at  a  town  meeting  rejected  the  claim:  See  also,  approving  this  doctrin% 
United Staiesv.  Baltimore tb  O,  R.  R,  Co,,  17  WalL  322;  Shdhy  Co.  v.  R,  R.  Co..  a 
Bosh,  225;  Peopler,  M(^orele,  qfRrooklyn^  55  Am.  Dec.  266;  People  v.  Dayton* 
55  Id.  367;  PkUadelplua  v.  Field,  58  Pa.  St  320;  ^or^i  Mieeouri  R.  R,  Co.  v. 
Magmrt,4l9Uo.490.  JuStaieY.  TVippan,  29  Wis.  664,  S.  S.,  9  Am.  Rep.  62S<. 
however,  the  contrary  has  been  held,  the  court  assigning  as  a  reason  therefonp 
that  the  legislature  cannot  impose  such  a  liability  without  consent  of  the  cot* 
poration.  But  the  general  tenor  of  the  authorities  is  opposed  to  the  views 
expressed  ixi  State  v.  Tappan,  supra,  and  Mr.  Dillon,  in  commenting  upon  that 
case  says:  "The  opinion  of  Lyon,  J.,  evinces  great  care  in  its  preparation;  but 
it  has  failed  to  satisfy  us  that  in  the  absence  of  special  constitutional  restraints, 
the  extent  of  the  legislative  power  of  taxation  depends  upon  the  consent  of 
the  municipality  or  the  people  therein: "  1  Dillon  on  Municipal  Corporations, 
sec.  75,  note  1. 

Under  a  statute  providing  that  cities  should  have  no  power  to  create  debts 
without  fully  providing  in  the  ordinance  creating  the  debt  the  means  of  paying 
the  principal  and  interest,  a  city  issued  bonds,  but  omitted  such  provision, 
and  it  was  held  that  the  claim  on  the  bonds  being  an  equitable  one  against  th« 
city,  the  legislature  had  authority  to  interfere,  and  require  the  city  to  pay 
them:  New  Orieane  v.  Clark,  95  U.  S.  644.  A  corporation  having  created  a 
debt^  and  provided  a  tax  to  pay  it,  but  having  omitted  the  consideration  of 
interest,  it  was  held  competent  for  the  legislature  to  direct  the  payment  of 
the  daim  for  such  interest:  ^ea/«  v.  ^TTuuior  Co.,  35  CaL  625.  An  act  directing 
the  funding  of  the  city's  floating  debt  (consisting  of  unpaid  indebtedness 
which  it  was  not  authorized  to  incur,  and  therefore  not  legally  liable  for),  has 
been  held  valid  as  the  recognition  of  an  equitable  claim:  Blanding  v.  Burr,  13 
Id.  343.  Where  street  commissioners  were  to  be  paid  out  of  a  fund  to  be 
raised  by  the  street  assessments,  and  such  fund  was  exhausted  in  work  on 
the  streets,  it  was  held  that  the  legislature  might  authorize  the  payment  of 
the  commissioners  for  their  services  out  of  another  fnnd:  Sinton  v.  At/iUury, 
41  Id.  525.  In  Brtweter  v.  Syraeuee,  19  N.  Y.  116,  it  was  decided  that  the 
legiaUtnre  had  power  to  auithorize  the  levy  of  a  tax  for  the  purpose  of  paying 
to  ODa  who  had  oonatraoted  a  municipal  improvement  (a  street  sewer)  an  ad- 
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ditioa  to  the  oontract  prioe,  which  the  oorpontUm  was  by  its  charter  for 
hidden  to  pay,  the  deoiaon  restiiigoii  the  ground  that  snch  additioa  wai 
equitably  dae  the  contractor.  Where  a  county  was  jostly  indebted,  thoii^ 
not  liable  in  law,  under  a  ccntract  for  the  erection  of  pnUio  bnilding^  the 
legialatore  waa  anthoriied  to  retjaire  it  to  iame  tti  bonda  to  pay  the  indebi- 
ednees:  Jffftmm  Co.  ▼.  Peopfa^  6  Neb.  138.  Where  a  county  officer  had  aetded 
a  daim  againat  him,  paying,  however,  more  than  the  amount  equitably  doe 
from  him,  the  legialatnre  waa  held  to  have  anthority  to  direct  an  equitable 
adjufltment,  and  that  the  rule  of  law,  aa  to  ▼olnntaiy  payments^  ahould  not 
apply:  BwnM  ▼.  Clariim  Co.,  02  PltL  St.  422L 

A  municipality  cannot^  however,  be  compelled  to  pay  a  daim  for  whioh  it 
received  no  equivalent  conaideratioa:  Ifem  Orkam»  r.  Clatk^  96  U.  S.  662;  or 
which  waa  neither  legally  dne^  nor  binding  in  equity  or  good  conaciepce; 
Hoaglamd  v.  SaeramaiiOf  62  OaL  142.  This  latter  waa  a  caae  idiere  levee 
conmiisaioneri  of  a  dty,  by  virtue  of  anthority  veated  in  them  by  the  legisla- 
ture, to  straighten  or  turn  the  course  of  a  river  flowing  through  the  dty, 
in  the  performance  of  their  dutiee^  independent  of  the  city  authorities,  se 
acted  as  to  cause  injury  to  the  landa  of  a  private  owner  in  the  city,  and  it 
was  held  that  the  city  was  under  no  obligation  whatever  to  pay  for  the  dam- 
age; and  that  an  act  imposing  a  liability  therefor  on  the  dty 


Power  qfLegiakUurt  to  VaJidaU  Invalid  ConineU  and  AtU  </  JTwrirtprifilfaa 
Legidatares  may,  in  general,  by  subaeqnent  act  validate  and  confirm  previoos 
invalid  contracts  or  acts  of  a  monidpality:  Bridgeport  v.  RaSroad  Cx,  15  Conn. 
476;  Frederick  v.  Augueta,  6  Ga.  661;  Wim  v.  ATacon,  21  Id.  275;  McMiOem  v. 
BayUst  6  Iowa,  304;  AteUeon  v.  BtOeh/er,  3  Kan.  104;  AlUmm  v.  LomtmOeete. 
IKoiftM^Co.,  9Bush,247;  i^ewOrfeoMV.  Poicfe,14La.  Ann.863;  TVuc&efirf  v. 
City  Council,  1  Nott  ft  M.  227;  BiueUy,  /^emmetf/c, 24  How. 287;  Jfottoi^^ 
V.  Diat,  CoL,  07  U.  8.  687.  And  laws  passed  to  remedy  defective  execntiflB 
of  powers  of  public  corporations  or  their  officers  are  valid  though  retrospect- 
ive  in  their  operation,  unless  they  contravene  some  provision  of  the  state  con- 
stitution: StaUy,  Newark,  27 N.  J.  L.  187;  Biaaelly,  J^areomOle,  24  How.  287; 
Bridgeport  Y,  HommUomeliailroad  Co.,  15  Coon.  476;  i^ao  Orleans  v.  Clorjfc,  95 
U.  S.  644.  A  statute  is  not  unconstitutional  by  reason  of  giving  validity  to  sa 
act  irregularly  done,  if  the  legislature  could  haveanthoriaed  such  act  to  be  done 
in  the  irregular  way  in  the  first  instance:  Lodhari  v.  TVoy,  48  Alk  570.  la 
the  prindpal  case,  it  will  be  seen,  the  reasoning  waa  that  since  the  dty  had 
no  authority  to  make  the  contract  when  it  did  enter  into  it^  the  act  in  se 
doing  was  void,  and  no  contract;  the  l^gielature  could  not  validate  what  wm 
not  a  contract;  and  that  to  impose  a  liability  not  resulting  from  a  contract 
upon  the  dty,  ita  consent  was  a  necessary  feature.  But  this  is  contimry  te 
the  general  current  of  anthority,  as  will  be  seen  by  the  cases  collected  above. 
See  ahK>  FUk  v.  Kemeha,  26  Wis.  33;  Knotpp  v.  Qrotd,  27  Id.  47;  Singk  v. 
MaraUton,  38  Id.  363»  where  the  right  to  validate  a  contract  which  might 
originally  have  been  authoriaed  waa  fully  affirmed.  But  see  MUU  v.  CharU 
Urn,  20  Wis.  400,  explaining  and  supporting  the  prindpel  caae. 

It  is  competent  for  the  legislature,  by  subsequent  enactment,  to  cure  any 
defects  pr  omisdons  in  the  proceedings  of  the  superintendent  of  streetst  Sam 
Franeieoov.  Certain  Beal  Estate,  42  Cal.  617.  So  where  a  contractor  for  street^ 
worlL,  by  a  t«ftchnical  error  in  failing  to  present  his  daim,  lost  his  rig^t  of  so- 
tion,  it  was  held  that  an  act  directing  the  city  to  pay  the  contractor's  dais 
waa  valid:  Creigkton  v.  San  Franeweo,  Id.  460.  Since,  however,  a  legiBia- 
Inre  cauiot  authoriae  an  unequal  tax,  it  therefore  cannot  validate  a  tax  for 
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itreet  improreiiMiit  which  is  not  imiform  or  equal:  PwpU  t.  Lffmch^  M  CaL 
1ft.  A  IflgiaUtore  may,  by  sabaeqnent  enaetment,  oure  any  dofeot  in  proceed- 
inga  to  cdleot  a  tax  which  it  could  in  the  first  instance  have  made  immateriali 
Emporia  ▼.  Norton^  18  Kan.  fidO.  As  property  not  in  the  territory  would  not 
be  snbjeot  to  a  tax,  and  each  a  tax  would  be  void,  the  legislature  could  noi» 
■nhsennently,  when  snch  property  came  within  the  district^  Talidate  the  tax 
nade  while  it  was  not  subject  thereto:  Aickuon  tie»  B.  R,  C(k  ▼.  MaqtdBqnt 
12  Kan.  801.  As  to  the  power  of  legislatures  to  cure  defectiTe  assessment^ 
•ee  the  exhaastiTe  note  to  People  ▼.  Seymour,  73  Am.  Dec  727. 

It  is  competent  for  the  legislature  to  validate  a  city  ordinance  which  would 
be  rod  for  omiwrion  to  record  it:  Sehmlqf  ▼.  dmimomoeaM,  78  Am.  Deo.  800. 
8o  an  aet  validating  the  subscription  of  a  municipal  corporation  to  railroad 
stock  is  constitutional:  Bridg^pofi  v.  HotmUouue  Railroad  Cb.,  16  Conn.  476; 
CbmrnMoneri  v.  Bright,  18 Ind. 03;  McMUXmy,  ^oyfi^  6Iowa,  304;  Peopley. 
MUMlk  85  N.  Y.  661;  Sharplen  v.  Ma^or  qf  Philadelphia,  59  Am.  Dec  769^ 
and  the  exhaustive  note  thereto;  and  the  same  ruling  was  made  concerning  a 
•nbaoription  to  theater  stock:  Mumdpalitg  v.  Theater  Co.,  2  Bob.  (La.)  200L 
Statutes  validating  bounty  awards^  and  taxation  to  pay  the  same^  axe  like> 
wise  constitutional:  Bartholomew  v.  JTorwinftMs  88  Conn.  408;  Stmart  v.  War* 
ran,  87  Id.  226; /oJbm  V.  Con^M^  40 IIL  816;  Anife  V. /Vtn^ 
127;  H^eMer  V.  ^ade,  62  F^  St.  474. 


Newmax  V.  Tymeson. 

ri8  WksooNsn,  172.1 

FiMiriri'i  CoHvmD  bt  Dud  ob  Othbe  ImcBUMsaT  a  SutFiiuJU'iLT 
DwflBTBiD  where  reference  is  made  therein  to  another  deed  or  writing, 
which  is  accurately  pointed  out,  which  contains  a  proper  deseriptioo» 
and  in  which  it  is  said  that  such  is  the  property  sold  or  intended  to  be 
sold.  Sndi  a  conveyance  is  not  ambiguous  or  unoertaint  because  the 
means  of  ascertaining  the  true  intention  of  the  parties  are  clearly  indi* 
cated  on  the  face  of  it. 

Vwmaamotf  or  Pbopkbtt  nr  Cbutsl  Mobioaoi  a  SuwiuuNTy  as  be- 
tween the  parties,  where  reference  is  made  to  a  schedule  attached  to 
another  mortgage,  of  a  date  mentianed,  made  by  the  same  mortgagor  to 
another  person. 

BimAiroKBS  abb  Chabobd  with  Notiqb  of  Mobiioaob  Bbrbbino  to 
ScHBDULB  Attaohbd  TO  AnoTHBB  MoBXGio%  whon  it  is  filed  in  the 
proper  office,  if  the  mortgage  and  schedule  referred  to  are  also  in  the 
ssme  office^  open  to  inspection^  and  contain  a  sufficient  deecrtptian  cl 
the  property  ccnveyed. 

8BOQ0n>   MOBIQAOB,   RBntBBIHO   TO  FmST   MOBIGAOB  AND   SOHBDULB  JOB 

DBMBimoH,  HBBD  BOT  Statb  that  the  mortgage  whoee  schedule  is 
thus  referred  to  is  on  file 

8BOQ0n>  MoBilQAOBB,  WHOSB   MOBTOAOB   DbOLABBB  TBAX   Hb  MAX  AT  ABT 

Tun  Taxb  Poe8B88XOH,  is  entitled  to  the  possession  of  the  property  as 
against  sll  the  world,  except  the  first  mortgagee  whose  debt  is  unpaid; 
and  can  maintiain  an  action  for  any  taking  of  it  which  was  not  in  pursft* 
anoe  of  the  first  mortgage,  and  therefore  in  defiance  of  his  own  right. 

or  FoufT  AXTD  Sboobd  Mobtoaobbs  abb  DnraNor,  and  theynmsl 
ens  ssparately  for  injures  to  their  several  interestc 
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Joseph  Newman  mortgaged  certain  penwnal  property  la 
H.  B.  Marsh.  The  properly  was  described  in  a  schedule  at^ 
tached.  Subsequently,  but  on  the  same  day,  Joseph  Newman 
made  a  mortgage  to  the  plaintiff,  James  Newman,  upon  jsm^ 
erty  described  as  being  "the  personal  property  specified  in  the 
schedule  attached  to  a  chattel  mortgage  this  day  given  by  me 
to  Henry  B.  Marsh,  after  the  said  Marsh's  debt  is  paid,  if  any 
property  or  money  shall  remain  after  it  is  paid."  Both  mort- 
gages were  filed  in  the  proper  office  on  the  day  they  were 
made,  Marsh's  being  filed  first.  Plaintiff's  mortgage  author* 
ized  him  to  take  possession  of  the  property  at  any  time  he 
chose.  The  defendant  Tymeson,  as  sheriff  of  the  county, 
by  the  direction  of  the  other  defendants,  seized  and  sold  the 
property  described  in  said  schedule,  under  attachment  pro> 
ceedings  in  favor  of  the  other  defendants  against  Joseph  New- 
man. James  Newman  sued  to  recover  damages  for  such 
taking.  To  a  complaint  stating  the  above  facts,  and  that  the 
debt  secured  by  the  plaintiff's  mortgage  remained  unpaid,  the 
defendant  demurred,  upon  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  alBO  for  de- 
fect of  parties  plaintiff.  The  demurrer  was  sustained  for  the 
first  cause,  the  court  holding  that  the  reference,  in  the  mort- 
gage given  to  the  plaintiff,  to  the  schedule  attached  to  thtL 
mortgage  given  to  Marsh,  was  void  for  uncertainty;  and  that 
the  fact  that  Marsh's  mortgage  was  filed  in  the  proper  clerk's 
office  before  the  mortgage  to  the  plaintiff  was  filed,  could  not 
avail  the  plaintiff,  because  no  reference  was  made  in  the  mort- 
gage to  him  to  a  mortgage  on  file.  Judgment  for  the  defend- 
ants. 

J.  J.  Pettity  for  the  appellant. 

0.  S.  and  F.  H,  Head^  for  the  respondent. 

By  Court,  Dixon,  C.  J.  The  chattel  mortgage  executed  by 
Joseph  Newman  to  the  appellant  was  not  void  for  uncer- 
tainty. It  has  ever  been  considered  a  sufficient  description  of 
the  property  conveyed  by  a  deed  or  other  instrument,  to  reUit 
in  it  to  another  deed  or  writing,  which  is  accurately  pointed 
out,  and  which  contains  a  proper  description,  and  say  thai 
such  is  the  property  sold  or  intended  so  to  be.  Such  a  con- 
veyance is  not  ambiguous  or  uncertain,  because  the  means  of 
ascertaining  the  true  intention  of  the  parties  are  clearly  in- 
dicated on  the  face  of  it:  Coat»  v.  Zb/t,  12  Wis.  388.  As  be- 
tween the  parties,  the  statute  in  no  way  affects  or  interfiBres 
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with  the  application  of  this  rule  to  mortgages  of  chattels.  It 
does  not  prescribe  their  form  or  the  manner  in  which  they  shall 
be  executed,  but  leaves  those  things  to  be  determined  upon 
the  principles  of  the  common  law.  Its  object  is  to  provide  a 
public  pl^^e  in  which  they  may  be  filed  for  the  inspection  and 
information  of  third  persons  who  may  be  interested,  and  to 
declare  the  effect  of  such  filing  as  between  them  and  the 
parties.  It  is  to  enable  strangers  to  obtain  a  correct  knowl- 
edge of  the  transaction;  and  in  order  that  they  may  do  so,  it 
is  of  course  necessary  that  the  mortgage  itself,  or  some  other 
instrument  identified  by  it,  and  which  is  to  be  found  in  the 
same  office,  and  open  to  inspection,  should  contain  a  sufficient 
description  of  the  property  conveyed.  In  this  way,  the  ques* 
tion  of  description  is  incidentally  affected  by  the  statute,  but 
in  no  other.  If  the  party  in  quest  of  information  is  able,  by 
an  examination  of  the  mortgage  or  the  copy  of  it  on  file,  and 
an  inspection  of  other  mortgages,  also  on  file  in  the  same 
office,  and  to  which  reference  is  made,  to  learn  all  the  facta 
which  are  usually  to  be  gathered  firom  such  instruments,  then 
we  think  the  object  of  the  statute  is  attained.  He  is  thufl 
fairly,  and  at  the  proper  place,  put  in  possession  of  all  the 
means  of  information  which  the  legislature  intended,  and  it 
would  be  too  much  of  a  refinement  to  permit  him  to  close  his 
eyes  to  another  paper  contained  in  the  same  files,  and  to  which 
his  attention  is  directed,  and  turn  away  and  say  that  he  has 
not  had  the  opportunities  afforded  by  the  law.  In  this  case, 
both  mortgages  were  on  file  in  the  proper  office  at  the  time  the 
property  in  dispute  was  seized,  and  there  was  therefore  in  this 
respect  no  defect. 

The  point  that  the  previous  mortgage  is  not  mentioned  as 
l»eing  on  file,  is  also  too  technical.  It  is  enough  that  it  is 
otherwise  sufficiently  described.  Its  customary  place  would 
be  upon  the  files.  The  inquirer  has  but  to  ask  the  question, 
and  if  it  is  not  there,  his  investigations  are  at  an  end. 

The  appellant  was,  by  virtue  of  the  mortgage,  entitled  to  the 
immediate  possession  of  the  property,  as  against  all  the  world, 
save  the  mortgagee  named  in  the  first  mortgage,  if  still  unpaid, 
and  consequently  can  maintain  an  action  for  a  taking  which 
was  not  in  pursuance  of  that  mortgage,  but  in  defiance  of  his 
right:  Friabee  v.  Langworthyj  11  Wis.  375. 

The  appellant's  interest,  and  those  of  the  first  mortgagee,  are 
entirely  distinct  and  separate.  They  are  neither  joint  tenant! 
nor  tenants  in  common  of  the  property,  and  must  sue  sepa- 
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rately  for  injuries  to  their  several  interests.  The  action  is 
properly  brought  in  the  plaintiff's  name  alone:  Wdeh  v.  SaebU, 
12  Wis.  243;  HiU  v.  GibbSy  5  Hill,  56. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  causs 
remanded  for  further  proceedings  according  to  law. 


Wbxbs  Dmomftiow  nr  Dkkd  hat  bb  Madb  CnrrAur  bt 
lo  aome  reoord,  contract^  or  fact  of  which  proof  is  >dmiwrihl<s  or  of  wiiioh  tht 
ooort  will  take  notice,  it  is  sufficient:  See  note  to  Atwood  ▼.  Ccibb,  26  An. 
Dec  666;  MdCtdhugh  ▼.  Wall,  63  Id.  716;  Fit^patrick  ▼.  FUtpaiTiti^  76  LL 
6S1;  OUbertY.  North  ArnerieamFkelnt,  Co,,  Z&U.b4Z. 

As  TO  What  ConsriTUTn  Good  Dbsqbiptiom  or  Mobtoaoxd  Ghattui^ 
by  reference  to  schedule,  etc,  see  Wimdmo  ▼.  Merehicmi»*  In$,  Obw,  88  Am.  Dec 
368;  BurdiU  v.  J7tffi^  43Id.  288. 

Thx  principal  qasi  is  crrKD  in  MUwtwkee  and  Mhmmota  R.  R.Oly.  Jfil- 
wanhee  and  IVedem  R,  R.  Co,,  20  Wis.  187,  to  the  point  that  it  may  be  imprso- 
ticable  to  set  forth  in  a  chattel  mortgage  with  preoision  all  the  artidss 
embraced  in  it,  so  that  without  reference  to  other  evidence  or  sonroes  of  in* 
formation  one  oonld  tell,  by  an  inspection  of  the  mortgage,  the  proper  t| 
intended  to  be  conveyed.  But  safety  and  sound  principle  would  seem  ts 
require  that  the  description  of  the  property  should  be  snch  as  to  enable  tUvd 
persons  to  identify  it»  aided  by  ioqairies  which  the  mortgage  itself  indjcatas 
and  directs. 
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[18  WiaooHsiN,  1S8.J 

Worm  Spoken  in  Judicial  Pbocsbdino,  though  Aokiohablb  fbe  He^ 
Prima  Faode  Priyilbokd,  and  to  sostain  an  aetica  for  »i««*^^  m  peek- 
ing snch  words,  the  complaining  party  must  show  that  they  were  net 
pertinent  or  material,  and  that  the  speaker  was  animated  by  ill  will  and 
hatred. 

AcmoN  FOR  Slandkr  will  not  Lib  against  Wrmias,  ir  What  Hr  Sad 
WAS  Pertinent  and  material  to  the  issue,  no  matter  how  much  he  may 
be  actuated  by  hatred  or  ill  will. 

Witness  is  not  Answerable  in  Damages  for  any  statements  he  may  make 
responsive  to  questions  put  to  him,  and  which  are  not  objeoted  to  and 
ruled  out  by  the  court;  or  concerning  the  impertinency  or  impropriety  of 
which  he  receives  no  advice  from  the  court  or  tribunal  before  which  tiis 
proceeding  is  had. 

Slander.  Defendant,  while  a  witness  in  a  judicial  proceed- 
ing, testified  that  in  a  certain  other  judicial  proceeding  plain- 
tiff  had  lied.  Plaintiff  thereupon  brought  this  action.  In  the 
second  instruction,  the  court  charged  the  jury  that  the  fiu:t 
that  the  words  were  spoken  in  a  judicial  proceeding,  and  in 
response  to  questions  put  to  him  as  a  witness,  constituted  ne 
justification. 
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Rnekwell  and  Converse^  for  the  appellant. 
D.  S»  C,  Brooksj  for  the  respondent. 

By  Court,  Dixon,  C.  J.  There  can  be  no  doubt  that  the  cir- 
cuit judge  was  in  error  when  he  decided  that  upon  the  facts 
admitted  by  the  pleadings,  the  burden  of  proof  as  to  malice 
was  upon  the  defendant;  that  it  was  for  him  to  show  that  the 
words  were  spoken  in  good  faith  and  from  justifiable  motives, 
instead  of  it  being  for  the  plaintiff  to  prove  that  they  arose 
from  feelings  of  mah'gnity,  or  that  there  was  malice  in  fact. 
To  support  an  action  for  verbal  or  written  slander,  it  is  neces- 
sary that  the  charges  should  be  false,  and  that  they  should  be 
maliciously  made.  And  although  where  the  words  used  are 
actionable  in  themselves,  the  law  ordinarily  implies  malice 
from  the  act  of  speaking  or  writing  them,  and  distinct  proof 
of  malice  is  not  required;  yet  when  they  are  written  or  spoken 
by  parties,  counsel,  witnesses,  jurors,  or  judges  in  the  course 
of  a  judicial  proceeding,  they  are  prima  facie  privileged.  The 
circumstances  under  which  they  are  thus  spoken  or  written 
exclude  the  legal  notion  of  malice,  and  it  lies  with  the  party 
complaining  to  establish  that  they  were  not  pertinent  or 
material  to  the  subject  in  controversy,  and  that  the  speaker 
or  writer  was  animated  by  ill  will  and  hatred.  This  principle 
is  vindicated  by  the  adjudications  upon  the  subject,  and  is 
consistent  with  reason.  For  it  would  be  extremely  inconsist- 
ent, and  I  might  say  absurd,  for  the  law  to  presume  that 
judicial  proceedings  of  any  kind  are  resorted  to  for  the  mere 
purpose  of  enabling  parties  to  indulge  their  malice  and  utter 
slanders,  and  not  in  good  faith,  to  attain  some  legitimate  end, 
or  to  perform  some  lawful  act  or  duty,  which  is  useful  and 
beneficial  to  themselves  or  others.  On  the  contrary,  the  pre* 
sumption  is  very  strong  that  persons  so  situated  are  using 
legal  proceedings  for  proper  purposes,  and  that  what  is  said 
or  done  proceeds  from  suflicient  cause  and  right  motives;  and 
when  that  which  thus  transpires  may  constitute  the  basis  of 
an  action  at  all,  it  is  only  upon  the  ground  that  there  is  proof 
of  express  malice,  and  that  the  person  complained  of  has 
availed  himself  of  his  position  to  gratify  his  malevolences  by 
defamatory  expressions  against  parties  or  others,  wliich  have 
no  connection  with  or  bearing  upon  the  subject  under  investi- 
gation. The  only  exception  to  thisruh^as  to  the  burden  of 
proof  which  could  possibly  arise  upon  the  answer  of  a  defend* 
ant,  would  be  when  it  disclodes  facts  showing  express  malice. 
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and  then  I  apprehend  that  a  court  would  hardly  put  him  upon 
or  allow  him  to  come  in  with  his  proof  that  there  was  no 
malice,  and  in  that  way  disprove  his  answer,  in  which  the  yeiy 
gist  of  the  action  is  admitted.  It  is  not  pretended  that  such 
is  the  case  with  the  present  answer,  but  the  court  seems  to 
have  been  governed  by  the  idea  that  the  law  implies  malice 
under  such  circumstances,  which  we  have  shown  to  be  incor* 
rect. 

The  court  also  erred  in  the  first  instruction  to  the  jury, 
viz.:  ^^  If  the  evidence  was  given  maliciously,  no  matter  how 
pertinent  to  the  issue,  it  is  slander."  The  rule  is  exactly  the 
other  way,  as  will  be  found  by  an  examination  of  a  great 
number  of  authorities  collected  and  referred  to  in  a  note  in 
the  first  volume  of  American  Leading  Cases,  page  186.  The 
rule  is,  that  if  what  is  said  or  written  be  pertinent  and  ma- 
terial to  the  cause  or  subject-matter  of  inquiry,  the  speaker 
or  writer  is  not  liable  to  an  action,  however  much  he  may  be 
actuated  by  hatred  or  ill  will.  In  such  cases,  there  can  be  no 
doubt  that  much  may  he  said  and  done  which  is  very  detri- 
mental to  the  object  of  it,  but  it  is  one  of  the  many  instances 
which  must  be  considered  a  loss  without  an  injury,  and  where 
the  claims  of  the  individual  must  yield  to  the  dictates  of 
public  policy,  which  requires  that  the  paths  which  lead  to  the 
ascertainment  of  truth  should  be  left  as  free  and  unobstructed 
as  possible. 

It  follows,  from  what  has  already  been  said,  that  the  second 
instruction  was  erroneous  also,  and  that  those  asked  by  the 
defendant's  counsel  should  have  been  given.  I  think  the  cor- 
rect rule  in  regard  to  a  witness's  liability  to  an  action  for  what 
he  may  say  pending  his  examination  before  a  judicial  tribu- 
nal is,  that  he  is  not  answerable  in  damages  for  any  state- 
ments he  may  make  which  are  responsive  to  questions  put  to 
him,  and  which  are  not  objected  to  and  ruled  out  by  the  court, 
or  concerning  the  impertinency  or  impropriety  of  which  he 
receives  no  advice  from  the  court  or  tribimal  before  which  the 
proceeding  is  had.  .  It  seems  to  me  that  he  may  rest  safely 
upon  the  mere  silence  of  tlie  court  and  those  interested  in  the 
subject  under  examination.  We  all  know  that  a  great  ma- 
jority of  the  persons  called  upon  to  testify  in  our  courts  ol 
justice  are  wholly  ignorant  of  the  rules  of  evidence  by  which 
legal  proceedings  are  governed;  and  that  if  they  were  not, 
they  are,  in  most  instances,  unacquainted  with  the  true  na- 
ture of  the  controversy  and  the  exact  legal  condition  of  the 


June,  I860.]  Rees  v.  Ludington.  741 

iBSue  between  the  parties,  6o  that  they  could  not  determine  for 
themselves  the  materiality  or  pertinency  of  their  answers  to 
particular  questions  propounded.  Besides,  it  is  not  for  them 
to  decide  such  questions.  The  law  has  imposed  that  duty  ex- 
clusively on  courts,  and  others  having  authority  to  liear  .and 
determine  disputed  questions  of  law  and  fact.  Witnesses  do 
and  must  rely  on  the  conduct  of  courts  and  the  counsel  en- 
gaged, and  in  the  absence  of  objection  or  warning,  ought  to  be 
permitted,  without  fear  of  harm  or  molestation,  to  make  truth- 
ful and  direct  responses  to  all  questions  which  may  be  put  to 
them.  They  may  be  compelled  to  attend  and  give  evidence, 
and  when  duly  notified,  the  law  makes  it  their  unavoidable 
duty  to  do  so;  and  to  make  them  responsible  in  damages, 
and,  as  it  were,  criminally,  for  such  obedience  to  a  legal 
requirement,  would  be  a  most  wicked  and  intolerable  outrage. 
The  judgment  of  the  circuit  court  is  reversed,  and  a  now 
trial  awarded. 


Words,  whkn  Privilbgbd,  bbcausb  Spoken  ur  Judicial  Proobbdings: 
Sm  note  to  fans  v.  Starlx,  33  Am.  Dec.  541;  HasUntjs  v.  Lusk,  34  Id.  330,  aud 
nota  340;  Mower  v.  Wdtttoti,  Id.  704. 

Tub  principal  cask  was  cited  iu  Ilutcldnson  v.  Lewis,  75  lud.  CO,  to  Uie 
poiut  that  "the  due  administration  of  justice  requires  that  a  witness  should 
speak,  aoconling  to  hi4  l>clief,  the  truth,  the  whole  tmtli,  and  nothing  Imt 
the  troth*  without  regard  to  tho  consecjuences;  and  he  alioold  bo  encouraged 
to  do  UuH  by  the  consciousness  that,  except  fur  any  wilUaUy  false  statement, 
which  is  perjury,  no  matter  that  his  testimony  may  in  fact  be  untrue,  or  tluU 
loss  to  another  ensues  by  reason  of  his  testimony,  no  action  for  slander  can 
be  maintained  against  him.'* 
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Lien  fob  Work  and  Materials  on  Buildlvo  is  a  privilege  derived  en* 
tirely  from  statutory  provision,  and  cannot  be  maintained  beyond  the 
extent  of  the  grant  of  the  act  by  whicli  it  is  conferred. 

Uhdeb  WiscoNai:«  Statute,  Lien  of  Mkchanics  and  OrnERs  l<»  Subor- 
dinate to  that  of  the  vendor  of  the  land  on  which  the  building  is  erected^ 
fur  unpaid  purchase-money.     See  11.  S.  Wis.,  c  120,  sees.  1,  11. 

MbCBANIC':!   LiEN    STATUTE  OK   Wl.S(.'ONSlN    DOE8   NOT  CuEATE  A.NY    DlOTINO 

TION  BETWEEN  EMPLOin':R'a  OwNKRSHiP  OF  BciLDiNiJ  and  his  ownership 
of  the  land  with  which  it  is  ci muectiul.  The  former  must  follow  tlie  lat- 
ter, unless  it  has  been  separated  by  the  agreement  of  competent  parties, 
ijixo  OB  >Iateeial-man  AcguiKK3  Lien  fkum  Commencement  or 
BuiLDINQ  Upon  the  legal  or  e(juital>le  estate  of  their  employer  iu  the 
premises;  but  it  is  equal  only  to  that  of  a  judgments  It  cannot  be 
saperior  to  it. 
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Wbxrb  Vutdor  BzaocJTBs  and  Dbliters  Dbus  and  Immkiuaixlt  Rb- 
CBiVKS  MoRTQAQB  Baok  as  Becority  for  the  price»  the  acta  an  but  parte 
of  the  same  traasaction,  contemporaiieoaB  and  connected,  and  afford  no 
optiortunity  for  the  liena  of  judgment  or  other  creditors  of  the  grantet 
to  attach  to  the  legal  estate  before  that  of  the  grantor  for  the  nnpsid 
purchase  price. 

Whkiui»  after  Building  is  Brbotbd,  Vendor  or  Land  Exjbuutek  Died  iw 
It  to  Vendee,  and  Ihmsdiatelt  Takes  Mobtqaoe  back  npon  the  prem- 
ises to  secure  the  unpaid  purchase-money,  the  mortgage  is  oolj  a  con- 
tinuance of  the  vendor's  lien  in  another  form,  and  is  superior  to  the  liSBi 
of  the  meohanio  and  the  material-man. 

A  STATEMENT  of  facts  is  presented  in  the  opinion. 

A.  C.  Fraser  and  WeUs  and  Brighamj  for  the  appellants. 

WaldOy  Ody,  and  Van  Valkenburgh^  for  the  respondent. 

By  Court,  Dixon,  C.  J.  This  action  was  brought  by  Bees, 
the  respondent,  to  foreclose  a  mortgage  given  by  David  P. 
HuU.  The  appellants  were  made  parties  defendant,  as  sub- 
sequent incumbrancers,  and  the  complaint  sought  the  foie- 
closure  of  their  rights.  The  appellants  answered,  claiming 
mechanic's  liens  on  the  dwelling-house  erected  by  HuU  on  the 
mortgaged  property,  and  also  on  the  right,  title,  and  interest 
of  Hull  in  and  to  a  portion  of  the  mortgaged  premises,  not 
exceeding  one  acre  in  extent. 

The  facts  which  are  not  disputed  are  briefly  these:  Bees 
made  a  contract  with  Hull  to  convey  to  him  certain  lots  in 
Milwaukee,  at  an  agreed  price  of  ten  thousand  dollars,  and  to 
execute  a  deed  to  Hull  on  the  first  of  December,  1857.  Hull 
on  his  part  agreed  to  make  valuable  improvements  on  the 
property,  in  particular  to  erect  a  brick  dwelling-house  on  it, 
and  to  have  the  same  inclosed  within  one  year  from  the  date 
of  the  contract,  and  on  receiving  a  deed  fiom  Rees,  to  give 
him  back  a  bond  and  mortgage  for  the  purchase-money.  This 
contract  was  dated  November  18, 1856,  and  was  duly  recorded. 
Hull  commenced  the  building,  under  the  oontrtMSt^  about 
August  1,  1857,  and  the  lien  of  these  appellants  grew  out  ol 
materials  furnished  and  work  done  for  that  building.  Hull 
complied  with  the  contract  on  his  part,  and  on  the  eighteenth 
of  November,  1857,  Rees  made  a  deed  to  Hull,  and  took  back 
from  Hull  the  bond  and  mortgage  for  the  foreclosure  of  which 
this  action  is  brought.  The  respondent  claims  that  his  mort- 
gage lien  is  paramount.  The  appellants  claim  that  their  Ueo 
is  prior  to  the  lien  of  the  mortgage;  and  that  is  the  question 
here. 
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It  will  be  conceded  by  all  that  a  lien  for  work  and  materials 
on  a  building  is  a  privilege  derived  entirely  from  statutory 
provision,  and  cannot  be  maintained  beyond  the  extent  of  the 
grant  of  the  act  by  which  it  is  conferred.  The  determination, 
Iherefore,  of  the  nature  and  extent  of  the  appellants'  lien  for 
materials  depends  on  the  true  construction  of  the  statute  in 
force  at  the  time  they  were  furnished.  If,  as  was  insisted  by 
the  counsel,  it  gave  them  a  complete  and  absolute  lien  on  the 
building,  independently  of  any  title  or  interest  in  the  land 
upon  which  it  was  erected,  so  that  the  owner  was  not  a  tres- 
passer or  disseisor,  and  then  added  or  annexed  to  such  abso- 
lute lien  a  further  lien  upon  such  right,  title,  and  interest  in 
the  land,  if  any,  as  belonged  to  him,  in  that  case  I  should 
say  that  so  far  as  the  building  is  concerned  the  lien  of  the 
appellants  would  be  paramount,  and  entitled  to  protection.  I 
must  confess  that  at  the  argument  I  was  very  strongly  im- 
pressed with  the  idea  that  such  was  the  proper  constnietion. 
The  language  of  the  first  section  of  the  act  (R.  8. 1849,  c.  120), 
in  my  judgment,  very  clearly  and  decidedly  supports  that  con- 
clusion, and  if  1  were  now  to  determine  the  question  upon  that 
section  alone,  my  opinion  would  remain  the  same. 

But  another  provision  of  the  act,  which  was  not  particularly 
noticed  or  commented  on  nt  the  bar,  has  led  me  to  change  my 
views.  It  is  found  in  section  11,  which  prescribed  the  manner 
in  which  sales  upon  executions  should  be  made,  and  the  effect 
of  conveyances  under  them.  It  was  in  these  words:  "And  such 
oflScer  shall  give  to  the  purchaser  a  deed  of  conveyance  of  the 
premises  sold,  which  shall  be  valid  and  effectual  to  pass  all 
the  right,  title,  and  interest  of  the  defendant  in  and  to  said 
premises  absolutely,  whether  the  same  be  in  fee-simple,  for 
life,  or  for  years."  Here  we  have  the  end  and  fruit  of  all  the 
rights  and  privileges  conferred  by  the  act  upon  mechanics  and 
material-men.  Purchasers  under  judgments  in  their  favor, 
themselves,  if  they  became  such,  acc|uired  the  right,  title,  and 
interest  of  the  person  owning  the  building,  whether  the  same 
was  held  for  life,  in  fee-simple,  or  for  years.  They  acquired 
just  Ids  rights — nothing  more,  and  nothing  less.  They  suc- 
ceeded to  his  title,  and  represented  his  interest  in  the  prem- 
ises as  a  wtiolc.  They  had  no  divided  or  several  interest  unless 
he  had,  but  took  the  property,  buildings,  and  lands  as  one 
entire  thing,  and  by  one  entire  and  indivisible  title,  whenever 
it  was  so  held  by  him.  If,  under  any  circumstances,  he  was 
bound  to  treat  the  premises  as  an  entirety,  then  were  they 
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also,  for  they  but  occupied  his  former  pofiition.  This,  it  ap> 
pears  to  me,  is  the  plain  and  obvious  import  of  the  language. 
It  leaves  no  room  for  distinguishing  between  the  purchaser's 
ownership  of  the  building  and  his  ownership  of  the  land  with 
which  it  was  connected.  Both  are  spoken  of  as  constituting 
one  piece  of  property;  the  title  as  one  title,  and  that  such  as 
the  former  owner  had  to  the  land.  The  plain  inference  is, 
that  unless  the  title  to  the  building  had  been  previously  sepa- 
rated by  the  act  or  agreement  of  competent  parties,  it  was  to 
follow  and  be  governed  by  that  of  the  land,  and  not  that  it 
could  be  subsequently  separated,  and  take  a  new  direction 
which  the  original  owner  had  no  right  to  give  to  it.  The 
nature  of  the  title  which  the  purchaser  was  thus  declared  to 
acquire,  its  unity  and  indivisibility,  are  wholly  incompatible 
with  the  absolute  lien  of  the  mechanic  and  material-man  upon 
the  building  itself,  united  with  a  lesser  interest  in  the  land  on 
which  it  was  erected,  supposed  to  have  been  given  by  the  first 
section.  The  inconsistency  is  so  complete  and  radical  that  it 
undoes  and  destroys  the  force  and  effect  which  might  other- 
wise be  given  to  the  first;  and  therefore  I  must  conclude  that 
the  legislature  did  not  intend  by  it  to  confer  a  lien  which 
should  operate  more  extensively  than  the  judgment  and  exe- 
cution which  followed  and  were  founded  upon  it.  If  we 
are  correct  in  these  views,  the  design  was  to  give  to  the  me- 
chanic a  lien  from  the  commencement  of  the  building  equal 
in  power  and  effect  with  the  lien  of  another  creditor  who  had 
obtained  and  docketed  a  judgment.  The  legislature  gave  him 
all  the  advantages  of  a  judgment,  both  as  to  the  legal  and  equi- 
table estate  of  the  owner,  but  did  not  intend  the  lien  should 
operate  beyond  the  sphere  where  a  judgment  would  be  effectuaL 
Under  this  construction  of  the  statute,  the  other  question 
presented  by  the  record  is  easily  determined.  The  case  stands 
as  if  the  appellants  had,  at  the  time  the  building  was  com- 
menced, been  judgment  creditors  of  Hull,  whose  judgments 
were  a  lien  upon  his  equitable  interest  in  the  premises.  11^ 
having  been  such  judgment  creditors,  their  liens  would  have 
been  prior  to  that  of  the  respondent's  mortgage,  then  they  are 
now;  but  if  not,  then  they  are  subsequent,  and  must  be  post- 
poned to  the  lien  of  the  mortgage.  The  authorities  clearly 
establish  that  Rees's  interest  in,  or  lien  upon,  the  premises 
for  unpaid  purchase-money,  was  not  dimished  or  impaired  by 
his  execution  and  delivery  of  a  deed,  when  at  the  same  time 
he  received  back  a  mortgage  as  security  for  the  price.    The 
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settled  doctrine  in  such  cases  is,  that  when  property  passes 
through  a  man  without  his  having  paid  for  it,  and  with  an 
understanding  that  he  is  at  once  to  secure  the  payment  by  a 
mortgage  or  lien  on  the  property  itself,  no  right  vests  in  him 
except  that  which  is  subject  to  such  payment;  that  to  the  ex- 
tent of  the  unpaid  price,  he  is,  in  contemplation  of  law,  never 
the  owner  until  it  is  paid.  The  delivery  of  the  deed  to  the 
vendee,  and  his  execution  and  delivery  of  the  mortgage,  or 
other  security  for  the  unpaid  purchase-money,  are  but  parts  of 
the  same  transaction,  done  in  pursuance  of  the  same  agree- 
ment, and  have  such  operation  only  as  will  best  promote  ihe 
lawful  intention  of  the  parties.  •  Their  operation  is  contempo- 
raneous and  connected,  and  affords  no  opportunity  for  the 
liens  of  judgment  or  other  creditors  of  the  grantee,  to  attach 
to  the  legal  estate,  before  that  of  the  grantor  for  the  unpaid 
price.  The  doctrine  is  wholesome  and  just.  No  claim  can  be 
more  equitable  than  that  of  the  unpaid  vendor  to  reimburse- 
ment out  of  the  proceeds  of  the  estate  with  which  he  has 
parted  upon  that  express  condition.  Holding  the  estate,  and 
having  a  right  to  retain  the  title  until  the  payment  of  the 
purchase-money  shall  be  satisfactorily  secured,  why  should 
not  effect  be  given  to  the  agreement  between  himself  and  the 
vendee  in  that  respect?  Certainly  the  creditors  of  the  vendee 
ought  not  to  complain,  for  without  the  agreement  there  would 
have  been  nothing  upon  which  their  rights  could  ever  possi- 
bly have  attached;  and  claiming  a  benefit  from  their  debtor's 
purchase,  by  means  of  his  contract  with  the  vendor,  they  have 
no  right  to  be  placed  in  a  better  situation  than  the  debtor 
himself.  Their  interest  is  based  upon  his,  and  cannot  in 
equity  and  justice  go  beyond  it:  Holhrooh  v.  Finney^  4  Mass. 
566  [3  Am.  Dee.  243];  Chickering  v.  Lovejoy,  13  Id.  51;  Clark 
V.  Munroe,  14  Id.  351;  Stow  v.  Tiffl^  15  Johns.  458  [8  Am.  Dec. 
266];  Love  v.  JoneSy  4  Watts,  465. 

In  this  case,  the  interest  of  the  respondent  as  mortgagee  of 
the  premises  must  be  regarded  as  indentical  with  his  interest 
as  vendor  under  the  previous  executory  contract  of  sale,  and 
therefore  paramount  to  the  lien  or  interest  of  the  appellants. 
It  is  but  a  continuation  of  his  original  security  under  another 
form. 

The  judgment  of  the  circuit  court,  being  in  accordance  with 
these  principles,  is  affirmed,  with  costs. 

Lbn  ov  MscHAiao  or  Matuual-man  Dates  raoM  Commkncement  or 
WoAK,  or  the  furnishiDg  of  materiaU:  Monroe  v.  Weti,  79  Am.  Dec.  524,  and 
thcfeto. 
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Bratb  ahd  Intxbbst  to  Whicb  HxcHAXufa  Lmi  Extends:  Momrmyr. 
Weti,  79  Am.  Dea  624^  and  note  thereto;  £fo»  t.  MtXhiffefi^  45  Am.  Deo.  f^lh^ 
And  extended  note  thereto  678-^80;  Bai^  qfCharluUm  v.  CwriUt^  46  Id.  225; 
Loom€  ▼.  Hogan,  61  Id.  683,  and  note  688. 

MiOHANio's  LzxN  IS  SuBORDiNATB  TO  Vxndob's  LtXM:  OWapk  T.  BraA- 
ford^  27  Am.  Doc  494. 

DivFXBiMT  WaniNos  mrsr  bs  Taken  as  Onx  iHSTBumirr,  when  exe- 
cated  At  the  same  time  and  with  Hferenoe  to  the  same  anbjeot-matter: 
DmUap*M  AdnCr  ▼.  Wright,  62  Am.  Dea  606|  and  collected  cases  in  note 
thereto  511.  Thus  a  deed  and  mortgage  back  for  the  pnrchaee-money,  al- 
thoagh  bearing  dates,  if  delivered  at  the  same  time,  constitnte  bnt  one  tnms- 
actiou:  Newbegin  v.  Langle^,  63  Id.  612,  and  note  614;  CaJse*M  Appeal,  62  Id. 
82&  As  to  when  the  execation  of  new  mortgages  will  be  considered  ai 
merely  changing  the  form  of  old  incumbrances,  and  not  as  the  creation  of 
new  ones,  see  Su)ift  t.  Kraemer,  73  Id.  603. 

Thx  DOCTBiim  ov  THX  PRDTCIPAL  OASB  are  discussed  and  fnlly  anstained 
in  Campbell  aitd  Pharo's  Appeal,  78  Am.  Dec  375. 

Tux  PBINOIPAL  CASK  WAS  BXLIXD  UPON   AND   FOLLOWED   by  the  OOOrt  in 

disposing  of  Jeentp  ▼.  Stone,  13  Wis.  468,  469.  It  was  cited  in  BryatU  t. 
Small,  35  Id.  209,  to  the  point  that  the  lien  of  a  mechanic  or  matenal-man 
exists  by  virtue  of  the  statute  and  the  performance  of  the  labor,  or  the  fur- 
nishing of  the  materials,  but  that  the  party  must  file  bis  petition,  and  com- 
mcnce  his  action  within  the  period  prescribed  to  enforce  it,  or  it  will  be  lost 
It  was  also  cited  in  Dennitton  v.  Unknown  Ovmen,  29  Id.  362,  to  the  point 
that  a  grant  of  lands  not  to  take  effect  until  the  execution  of  a  trust  deed  is 
ineffectual  until  the  trust  deed  is  executed.  No  estate  passes  until  then, 
when  it  instantly  passes  to  the  trustees.  The  grant  and  trust  deed  are  parts 
of  the  same  transaction,  and  can  operate  only  as  the  legisUtnre  xatodsd 
they  should  operate 
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V.  Alfred  Bank. 

[13  Wisconsin,  482.J 

Town  Bonds  Issued  Pubsuant  to  Law  not  tet  in  Forci  for  want  of  palh 

lication  are  without  authority  of  law  and  void. 
Town  Supervisobs  cannot,  ov  Themselves,  Give  Validitt  to  Void  Bovd^ 

where  the  assent  of  the  people  of  the  town  is  required  to  enable  them  te 

issue  such  bonds. 
There  can  be  No  Innocent  Purchaser  of  Void  Bonds,  where  the  defect 

is  a  matter  of  law,  with  a  knowledge  of  which  every  person  is  chaigeablsk 
''loNORAVOB  OF  THE  Law  EXCUSES  No  One,"  IS  Maxdc  applicable  to  pnr- 

chaaers  of  bonds  void  for  some  defect  which  b  matter  of  law  anmixed 

with  matter  of  hcL 
Innocent  Pabtibs  cannot  be  Relieved  aqaikst  Mutual  Ignobahcb  abb 

Mistake  of  Law  if  there  is  no  element  of  fnnd  or  bad  &ith  introdnoai 

or  relied  upon. 

A.  STATEMENT  of  facts  is  presented  in  the  opinion. 
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Finehea^  Lynde^  and  Miller ^  for  the  appellants. 

A.  O.  CoUj  C.  W.  Bennetty  and  WiUiam  P.  Lyon^  for  the  re- 
spondent. 

By  Court,  Dixon,  C.  J.  These  two  cases  depend  upon  the 
same  state  of  feu^ts,  and  mvolve  the  same  questions  of  law. 
Both  are  actions  brought  to  restrain  the  collection  of  certain 
taxes  in  the  towns  of  Burlington  and  Rochester,  in  the  city  of 
Racine,  and  to  test  the  validity  of  certain  bonds  purporting  to 
have  been  issued  by  the  boards  of  supervisors  of  those  towns, 
pursuant  to  chapter  138  of  the  private  laws  of  1856,  to  aid  in 
the  construction  of  the  Fox  River  Valley  railroad.  The  taxes 
were  levied  for  the  purpose  of  paying  the  interest  on  the  bonds. 
The  validity  of  the  bonds  and  the  power  to  levy  the  taxes  are 
denied,  upon  the  ground  that  the  act  in  pursuance  of  which  the 
bonds  are  said  to  have  been  issued  was  not  published  until 
after  they  were  executed  and  put  in  circulation,  and  this  is  the 
only  question  to  be  decided.  By  the  fifth  section,  the  super- 
visors possessed  no  power  to  issue  the  bonds,  until  a  majority 
of  the  legal  voters  of  the  town,  voting  on  the  question,  at  an 
election  to  be  called  for  that  purpose,  should  vote  in  favor  of 
the  same.  It  is  conceded  that  .the  act  is  a  general  law,  within 
the  decision  of  this  court  in  the  cases  of  State  v.  Lean^  9  Wis. 
279,  and  Clark  v.  JanesvilUy  10  Id.  136;  and  that  as  such  it 
could  not,  under  the  constitution,  take  effect  until  published. 
It  is  likewise  conceded  that  it  was  not  published  until  after 
the  elections  were  held  and  the  bonds  issued.  It  appears,  also, 
that  the  bonds  have  gone  into  the  hands  of  third  parties,  for 
value,  without  actual  notice  of  defects,  except  such  as  the  law 
implies,  and  that  in  the  years  1857  and  1858  the  supervisors 
appointed  commissioners  to  vote  upon  the  stock  received  in 
payment  for  the  bonds. 

Upon  these  facts,  it  is  insisted  on  the  part  of  the  appellants: 
1.  That  the  respondents  are  estopped  by  the  recitals  in  the 
bonds  from  asserting  that  there  was  no  law  in  force  at  the 
time  they  were  issued  authorizing  the  same;  and  2.  That  if 
they  can  impeach  the  recitals,  their  acts  in  relation  to  the 
bonds  are  such  that  they  ought  not  now  to  be  permitted  to 
deny  their  legality. 

The  first  point  is  obviously  bad.  The  appellants  do  not 
propose  to  deny  the  recitals  of  the  bonds,  conceding  the  instru- 
ments to  be  such,  but  to  show  that  they  are  not  bonds,  and 
therefore  that  there  are  no  recitals  by  which  an  estoppel  can 
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be  created.  They  propose  to  go  back  of  the  objection  taken 
by  the  respondents,  and  to  show  that  the  foundation  upon 
which  it  must  rest  does  not  exist.  The  supervisors  could  not 
issue  the  bonds  without  previous  legislative  authority,  and  if 
such  authority  was  wanting,  their  action  was  void.  To  claim, 
therefore,  that  their  recitals  that  they  had  such  authority  are 
conclusive  as  against  a  proposition  to  show  that  they  had  not, 
is  equivalent  to  claiming  that  they  could  act  and  could  bind 
the  towns,  even  though  they  possessed  no  such  power,  which 
is  absurd.  It  is  to  make  the  question  of  authority  wholly  im- 
material, and  to  say  that  the  unauthorized  action  of  the  board 
is  as  obligatory  and  effectual  as  that  which  was  authorized. 
The  rule  that  a  party  is  estopped  from  disputing  a  fact  which 
he  has  solemnly  admitted  by  deed  assumes  the  existence  and 
validity  of  the  deed,  but  it  does  not  preclude  him  from  show- 
ing that  he  never  made  it.  So  here,  the  recitals  that  the  bonds 
were  issued  in  pursuance  of  a  law  of  the  state  of  Wisconsin 
do  not  prevent  our  inquiring  whether  there  was  such  a  law, 
for  if  there  was  not,  then  they  are  no  bonds,  and  the  recitals 
are  of  no  effect  whatever.  It  being  conceded  that  within  the 
former  decisions  of  this  court  there  was  no  such  law,  it  follows 
that  the  bonds  must  fall  for  want  of  power  to  execute  them, 
unless  they  have  been  ratified  since  the  law  took  effect,  or  un- 
less the  subsequent  conduct  of  the  respondents  has  been  such 
as  to  estop  them  from  denying  their  validity.  And  we  do  not 
think  they  can  be  sustained  on  either  of  these  grounds. 

In  the  first  place,  it  is  to  be  observed  that  the  power  of  the 
supervisors  to  take  any  step  or  to  consummate  anything  in 
the  way  of  issuing  the  bonds,  depended  upon  a  previous  vote 
of  a  majority  of  the  voters  of  the  town  in  favor  thereof.  Unless 
authorized  by  the  voters,  they  derived  no  authority  from  the 
act  to  issue  them.  They  were  made  the  agents  of  the  voters, 
who  were  the  real  parties  in  interest,  for  the  purpose  of  making 
an  agreement  with  the  railroad  company  for  stock,  and  paying 
for  the  same  in  the  bonds  of  the  town;  and  by  the  express 
terms  of  the  act,  they  could  do  so  only  upon  obtaining  the 
assent  of  the  voters  in  the  manner  therein  required.  The 
voters  or  inhabitants  of  the  town  being  the  contracting  party 
upon  one  side,  and  the  railroad  company  upon  the  other,  and 
the  supervisors  the  mere  agents  of  the  former,  having  no  power 
to  act  without  their  assent,  it  follows  that  if  they  did  so  act, 
that  action  was  nugatory  and  void.  But  as  the  assent  of  the 
voters  could  only  be  obtained  upon  the^  authority  of  law,  if 
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there  was  no  law  then  there  was  no  authority,  and  conse- 
quently no  assent;  and  the  supposed  election  was  wholly  futile 
and  useless.  So  that  if  the  bonds  had  been  issued  after  the 
law  took  effect,  yet  as  the  election  was  had  before,  there  would 
still  be  this  reason  for  holding  them  inoperative.  Now,  as  the 
voters  were  the  principals,  and  the  supervisors  the  agents,  it 
would  seem  obvious  that  any  ratification  of  the  previous  unau- 
thorized acts  of  the  latter,  after  the  power  to  do  so  became 
complete,  must  come  from  the  voters,  and  not  from  the  super- 
visors. For  it  would  be  manifestly  contrary  to  reason  to  say 
that  the  agent  himself  might  ratify  and  confirm  his  own  unau- 
thorized act.  This  proposition  is  so  self-evident  that  argument 
upon  it  is  unnecessary,  if  not  impossible.  Hence  it  is  that  the 
acts  are  wholly  inefficacious  to  give  validity  to  the  bonds, 
except  as  they  were  directed  or  assented  to  by  a  majority  of 
the  voters  after  they  had  acquired  the  power  to  do  so  by  the 
due  publication  of  the  law.  The  only  acts,  either  on  the  part 
of  the  supervisors  or  the  voters,  which  are  claimed  to  have  any 
tendency  to  show  a  ratification,  are  the  appointments  of  com- 
miBsioners  in  the  years  1857  and  1858.  These  appointments 
were  made  by  the  supervisors  alone,  and  it  is  not  pretended 
that  the  voters  had  or  took  any  part  in  making  them.  They 
were  matters  over  which  the  voters  had  no  control,  and  to 
which  their  assent  cannot  be  presumed.  There  has,  therefore, 
been  no  ratification  of  the  bonds,  and  it  remains  to  be  deter- 
mined whether  the  voters  have  otherwise  concluded  themselves 
from  denying  their  validity. 

On  the  part  of  the  respondents  it  is  strenuously  insisted 
that  they  have.  It  is  urged  that  by  neglecting  to  interfere 
and  assert  their  legal  rights,  and  restrain  the  issuing  of  the 
bonds,  at  a  time  when  they  might  have  done  so,  so  as  to  have 
saved  innocent  third  parties,  they  ought  now  to  be  estopped 
from  denying  their  legality,  or  the  authority  of  the  supervisors 
to  issue  tiiem.  It  is  said  that  their  failure  to  act  and  to  pro- 
test when  the  opportunity  was  afibrded  them,  so  as  to  protect 
not  only  themselves  but  the  public,  is  a  recognition  of  that 
authority,  and  that  they  should  not  now  be  permitted,  as 
against  innocent  third  persons,  to  escape  from  the  fulfillment 
of  obligations  which  have  thus  tacitly  received  their  sanction. 
There  can  be  no  doubt  of  the  general  force  and  correctness  of 
these  principles,  and  that  under  ordinary  circumstances  such 
conduct  would  constitute  a  valid  estoppel  in  pais.  The  au- 
thorities cited  fully  demonstrate  that  they  are  applicable  to 
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cases  like  the  present,  where  no  other  principle  interferes  to 
prevent  their  operation.  As  applied  to  the  cases  cited,  we 
yield  our  fullest  assent  to  them.  But  they  are  inapplicable 
here,  for  the  reason  that  the  nature  of  the  defect  in  the  origi- 
nal execution  and  issue  of  the  bonds  is  such  that  there  can  in 
law  be  no  innocent  holders  of  them.  The  defect  was  in  mat- 
ter of  law,  with  a  knowledge  of  which  every  person  is  charge- 
able. It  was  in  matter  of  law  unmixed  with  any  particular 
matter  of  fact.  It  was  that  there  was  no  law  authorizing 
them,  and  of  this  all  parties  were  bound  to  take  notice,  as  well 
the  purchasers  as  the  seller  of  the  bonds.  They  were  pre- 
sumed to  know  the  provisions  of  the  constitution  as  well  as  the 
time  when  the  statute  became  operative  under  them.  In  this 
respect,  neither  party  possessed  advantages  superior  to  those 
of  the  other.  It  was  information  which  was  aUke  open  to  all, 
and  of  which  all  were  equally  bound  to  avail  themselves  for 
the  purpose  of  forming  an  opinion  upon  their  legal  rights. 
This  is  an  old  and  well-settled  rule  of  the  law,  its  maxim 
being  that  ignorance  of  it  will  not  excuse;  and  although  it 
may  operate  with  some  severity  in  the  case  before  us,  it  can- 
not be  disregarded.  By  taking  notice  of  the  time  when  the 
law  took  effect,  and  examining  the  date  of  their  issue,  it  ap- 
pears upon  the  face  of  every  bond  that  they  were  executed 
without  legal  authority.  No  stronger  case  of  the  rule  that 
ignorance  of  the  law  will  not  excuse  or  protect  could  be  put 
80  long,  therefore,  as  the  bonds  were  void  upon  their  face,  and 
within  the  actual  or  presumed  knowledge  of  all  the  world,  it 
certainly  cannot  be  contended  that  the  voters  were  guilty  of 
any  laches  or  negligence  in  not  restraining  their  sale  or  circu- 
lation.  It  would  be  idle  to  say  that  they  must  commence  a 
Beries  of  lawsuits  for  the  purpose  of  apprising  third  persons  of 
that  which  they  already  knew;  and  it  was  clearly  time  enough 
for  them  to  resist  or  deny  when  the  validity  of  the  bonds  was 
seriously  asserted  and  an  effort  made  to  collect  them,  which, 
for  aught  they  knew  or  might  reasonably  presume,  would 
never  be  done.  No  element  of  actual  fraud  or  bad  faith  is 
introduced  or  relied  upon.  They  are  cases  of  mutual  ignorance 
and  mistake  of  the  law,  against  wliich  the  holders,  though 
otherwise  innocent,  cannot  be  relieved. 

The  cases  of  State  ex  rel,  Oanett  v.  Van  Home^  7  Ohio  St 
827,  and  State  ex  rel.  Smead  v.  Trustees  of  Union  TaunMhip^  8 
Id.  394,  are  distinguishable  from  these  in  this,  that  there  the 
mistake  consisted  in  a  matter  of  £Etct  of  a  private  or  partioular 
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nature,  of  which  the  public  or  third  persons  were  not  bound  to 
take  notice,  but  which  was  known  to  the  tax-payers  of  the 
townstiip,  while  here  it  consists  in  a  matter  of  law  which  all 
are  presumed  to  know;  or  if  it  may  in  any  sense  be  considered 
matter  of  fact,  that  is,  the  time  when  a  general  law  takes 
effect,  then  of  such  matter  of  fact  as  every  person  must  know. 
The  objections  there  were,  that  the  lines  of  the  railroads  were 
not  actually  established  and  located  through  the  townships 
before  the  elections  were  held.  The  court  says,  admitting  tUs 
to  have  been  necessary  to  authorize  the  elections,  that  it  was 
loo  late  for  the  tax-payers  to  deny  their  obligations,  after  per- 
mitting the  trustees  to  issue  the  bonds,  and  after  paying  the 
interest  for  several  years  without  protest  or  interference.  And 
BO  we  think.  The  general  authority  of  the  trustees  to  call  the 
elections  and  issue  the  bonds  after  a  vote  to  that  effect  was 
unquestioned.  The  objection  was  to  a  matter  of  fact,  which 
was  private  in  its  character,  and  peculiarly  within  the  knowl- 
edge of  the  tax-payers.  It  was  one  to  which  the  purchasers  of 
the  bonds  were  in  no  way  privy,  and  of  which  they  were  not 
bound,  at  their  peril,  to  take  notice.  It  was  at  most  a  mere 
irregularity  in  the  exercise  of  a  valid  power,  and  not  an  attempt 
to  act  without  any  legal  authority  whatever.  And  such  the 
court  evidently  regarded  it;  for  in  the  last-named  case  tliey 
say  ''that  the  township,  while  retaining  the  price  and  proceeds 
of  the  bonds,  proposes  to  set  up  as  a  defense  to  their  payment 
that  the  township  had  not  in  fact  proceeded  in  all  respects 
strictly  in  conformity  to  the  statute  in  issuing  said  bonds,  and 
that  therefore  they  are  void.'  In  this  respect,  therefore,  these 
cases  fell  folly  within  the  doctrines  of  CommisHoners  of  Knox 
County  V.  Aspinwallj  21  How.  539,  and  the  other  cases  cited 
by  the  appellant's  counsel,  but  they  ftimish  no  guide  for  the 
determination  of  the  present. 

The  judgment  of  the  circuit  court  must  be  aflSrmed. 


Ignoranoi  op  Lawi  See  extended  note  to  Siom  ▼•  Barber,  10  Am.  Dea 
823;  Lawrenctr.  BeaMem,  23  Id.  1S6;  Champlin ▼.  La^tm,  31  Id.  882;  Hor- 
km  ▼.  ManUn,  32  Id.  132;  Siate  t.  Pau^  56  Id.  303;  when  a  ground  for  relief, 
■eo  note  to  Trigg  ▼.  Bead^  42  Id.  4S7.  Courts  hAve  tried  to  uphold  the  mudm 
that  ignorance  of  law  ehall  not  ezcoae,  bat  in  oases  of  paailiar  hardship  they 
hare  distinguished  between  ignoranoe  of  the  ^■"stf*'^  of  a  law  and  of  it# 
legal  effect:  State  v.  Poftp,  56  Id.  303. 

Bhjxp  aoadibt  MiBTAKi  OF  Law  wux  bb  OBAirm>  WHIN:  Lamrenee 
w.  BeaMen,  23  Am.  Dec.  155^  and  note  164;  ^orAmT.  Marden,  32  Id.  132; 
JbcMteY.  Strodi^s  Adm'r,  2B  Id.  744^  and  note  746;  Stater.  Pm^Ii  66Id.  808» 
CkampOnT.  La^Hm, 81  Id.  882. 
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The  wxTTBisn  of  thx  frcioifal  case,  m  to  the  ioTalidity  of  bond« 
issaed  by  the  officers  of  &  town  pnrsaaat  to  a  vote  of  the  people  thereof  is 
aid  of  the  construction  of  a  railroad,  before  the  law  authorizing  such  vote 
and  the  issue  of  such  bonds  was  published,  was  followed  in  Ber&ner  t.  Town 
qf  Waterloo,  14  Wis.  378.  A  court  may  properly  take  judicial  notioe  of  the 
existence  of  a  public  act,  without  the  same  being  pleaded  or  proved:  Coalelb 
▼.  Landwehr,  28  Id.  528.  Laws  authorizing  **  certain  counties,  towns,  cities 
and  villages  to  aid,"  etc.,  without  naming  and  designating  them  in  the  titles, 
are  not^  strictly  speaking,  local  or  private  laws  within  the  meaning  of  the 
constitution:  Lawton  v.  AlUwaukee  efc.  Ji'f  Co,,  30  Id.  600.  An  inatnuiMot 
cannot  be  the  bond  of  the  town  unless  the  acts  of  the  voters  have  made  it  eo; 
for  the  voters  are  the  principals  and  town  supervisors  are  the  agents,  having 
no  power  to  act  exoept  upon  the  conditions  specified  in  the  statute:  Vmder  v. 
Toien  qf  Lima,  19  Id.  299.  The  supervisors  of  the  town,  or  the  chairman  of 
the  lK>ard  of  supervisors,  and  the  town  olerk,  are  mere  agents  of  the  voters 
or  inhabitants  of  the  town:  Lawwn  v.  Schndien,  33  Id.  294.  .The  principal 
case  was  cited  in  each  of  the  above  authorities  and  to  the  point  stated.  It 
was  also  cited,  among  others,  in  Yellow  River  ImprovemeiU  Co,  v.  ArmM, 
46  1(L  222,  which  cases  define  what  are  general  laws  within  the  meaning  of 
the  provision  of  the  constitution  requiring  their  publication  before  they  cmi 
take  effect.  It  was  also  cited  as  to  what  constitutes  publio  or  general  acts 
within  the  meaning  of  the  constitution,  in  Burhop  v.  Ciiif  qf  Afilwcmkee,  21 
Id.  2G0.  It  was  commented  upon  in  Bound  v.  Wiaoondn  CetU.  R.  R,  Co,, 
45  Id.  5C7.  It  was  also  cited  in  the  same  case  (p.  568),  to  show  that  the 
court  would  not  be  influenced,  in  bond  oases,  by  the  ory  of  *' repadiatidD  * 
being  hurled  at  it. 


•Case  v.  Jewett.     Case  v.  Gonboe. 

[U  WiscoMsnr,  498.1 

Whxbi  Propkbtt  Govxbxd  ST  Chattbl  Mortqaoi,  Paofkhlt  Filsd^  ■ 
80  Takkn  and  Convkbted  within  the  year  after  the  filing  aa  to  give 
the  mortgagee  a  good  cause  of  action  for  such  taking,  it  is  unneoessary 
for  the  preservation  of  his  right  to  recover,  that  he  should  commence  his 
action  within  the  year  from  such  filing,  or  that  the  mortgage  should  be 
renewed  at  the  end  of  the  year  by  affidavit,  aa  required  by  atatnte,  in 
order  to  make  it  valid  against  su1)sequeut  purchasers  or  mortgagees. 

Whirs  Chattkl  Mobtgaoees  EatPLov  theib  Mobtqaoor  to  Filb  tbbib 
MOBTQAOS,  and  he,  at  the  time  of  filing  it,  for  his  own  purposes  and 
without  their  knowledge,  requests  the  clerk  "  to  place  it  at  the  bottom 
of  the  pile,  so  that  nobody  would  see  it,'*  and  says  that  he  does  not  want 
anybody  to  know  that  he  has  given  it,  such  request  is  not  within  the 
scope  of  his  agency  for  the  mortgagees,  and  does  not  prejudice  their 
rights. 

Actions  for  damages  for  the  wrongful  taking  and  conversioD 
of  chattels,  which  were  in  the  possession  of  the  plaintiffs  al 
the  time  of  such  taking,  and  to  which  they  claimed  title. 
Judgments  for  the  defendants.  The  facts  are  stated  in  the 
opinion. 
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Edion  KeUoggy  for  the  appellants. 
A.  W.  Farty  for  the  respondents. 

By  Court,  Paine,  J.  These  two  actions  inTolTe  the  same 
questions,  and  were  tried  together  by  stipulation.  The  plain* 
tiffs  claim  the  property  in  question  in  both  suits,  under  a 
chattel  mortgage  executed  to  them  by  one  Grannis,  the  origi* 
nal  owner.  The  defendants  claim  under  execution  sales  upon 
judgments  recovered  against  Grannis  after  the  making  and 
filing  of  the  mortgage,  the  property  having  been  seized  and 
sold  in  each  case  within  less  than  a  year  after  such  filing. 

The  court  charged  the  jury  that  the  plaintiffs  could  not 
recover  unless  they  had  ^'commenced  their  actions  during 
the  life  of  the  mortgage,  or  had  kept  it  alive  by  affidavit,  as 
provided  by  the  revised  statutes."  We  have  several  times 
decided  this  the  other  way;  and  that  if  a  party  wrongfully 
takes  property  covered  by  a  chattel  mortgage  then  existing^ 
so  that  the  mortgagee  has  a  right  of  action  against  him,  it  is 
not  essential,  in  order  to  preserve  such  right  of  action,  to  re* 
new  the  mortgage  by  affidavit  at  the  end  of  the  year  fit)m  its 
filing:  See  Newman  v.  TSfmesorij  12  Wis.  448,  and  cases  there 
cited. 

One  of  the  questions  made  on  the  trial  was  that  of  firaud  in 
the  mortgage.  It  appears  from  the  evidence  that  the  mort- 
gagor got  the  chattel  mortgage  drawn  at  the  town  clerk's 
office,  and  filed  it  there.  He  requested  the  clerk  to  ^'  place  it 
at  the  bottom  of  the  pile,. so  that  nobody  would  see  it,"  and 
said  that  "  he  did  not  want  anybody  to  know  he  had  given  it." 
The  court  instructed  the  jury  that  '^  if  they  believed  that  the 
mortgagor,  Grannis,  acted  as  the  agent  of  the  plaintiffs  in 
going  to  the  witness  Abell  and  getting  the  mortgage  in  ques- 
tion drawn  and  filed,  then  the  plaintiffs  would  be  bound  by 
all  the  acts  and  declarations  of  said  agent  relating  to  said 
mortgage  made  at  that  time."  We  think  this  also  was  erro- 
neous. It  is  undoubtedly  true  that  they  would,  in  such  case, 
be  bound  by  all  the  acts  and  declarations  of  the  agent  within 
the  scope  of  his  agency.  But  if  the  mortgagor,  merely  to  sub- 
serve some  fraudulent  intention  of  his  own,  should,  in  addition 
to  performing  the  business  intrusted  to  him  by  the  mortgagees, 
request  the  town  clerk  to  hide  the  mortgage  after  it  was  filed, 
the  mortgagees,  not  having  authorized  any  such  request,  and 
knowing  nothing  about  such  intention,  certainly  ought  not  to 
be  prejudiced  by  that.    Any  such  act  on  the  part  of  the  mort* 

Am.  Dbc.  Vol.  LZXX— 48 


764  County  or  Dane  v.  Smith.         [Wigconsin, 

(ftgor  would  be  entirely  beyond  and  ontdde  of  his  agency.  It 
would  be  a  request  in  hia  own  behalf,  and  not  in  behalf  of  the 
mortgagees. 

Suppose  a  man  in  good  iaith  and  without  any  notice  of 
any  fraudulent  intent  in  the  vendor,  buys  a  horse,  and  then 
employs  the  vendor  to  take  the  horse  to  a  stable  to  be  kept,  if 
the  vendor  should  then  request  that  the  horse  might  be  con* 
cealed,  to  subserve  his  own  fraudulent  purposes,  would  the 
purchaser  be  bound  by  that  ?  Would  ttiat  be  the  same  aa 
though  the  vendee  had  requested  such  concealment  to  enabh 
the  vendor  to  defraud  his  creditors  ?  Certainly  not.  Such 
request  would  not  be  within  the  scope  of  the  vendor's  agen^, 
and  the  feust  that  he  may  make  it  at  the  same  time  he  ia 
fulfilling  his  agency  does  not  change  its  character  so  as  Co 
render  it  the  act  of  his  principal.  If  the  mortgagees  author^ 
ized  any  such  request,  it  would  perhaps  be  conclusive  evidence 
that  they  knew  of  the  fraudulent  intent  of  the  mortgagor.  Boi 
if  the  latter  made  the  request  of  his  own  motion,  without  their 
knowledge  or  consent,  it  was  outside  of  the  scope  of  his  agency, 
and  not  binding  upon  them.  For  these  reasons,  the  judgmenia 
are  reversed,  with  costs,  and  a  new  trial  awarded. 


Citation  of  Pbingipal  Cmol — Seotum  2316,  reTited  statatas  of  Wii 
■n,  requires  an  affidavit  of  renewal  to  be  annexed  to  the  chattel  mortg^^ 
or  copy  thereof  on  file,  within  thirty  days  preyions  to  the  ezpirataon  of  tip* 
yean  after  the  mortgage  waa  given;  and  the  olear  intent  of  thii  provision  is 
that  in  ease  of  failure  to  make  the  affidavit  the  mortgage  ceases  to  be  valid  ae 
against  oreditors  who  thereafter  seise  the  property,  or  porcihsssrs  who 
after  porohase  it:  Lowe  v.  Wh^h  ^  Wia.  84. 


County  of  Danb  v.  Sxith. 

^        riB  Wx80oiinii,H&] 

Wnoovsni  Oouani  of  Rioord,  haydto  Cbsuikal  JumMBMcnam,  kavb 
PowKB,  AND  It  18  THUB  DuTT,  TO  Affoivt  OouvaiL  todefsod  persoas 
charged  with  orime^  and  whose  poverty  renders  them  unable  to  emplsf 
oonnseL 

CouHTT  ifUBT  Pat  vob  Sibviob  of  OouinBL  AnonmD  bt  Ooubt  to  Da- 
FEND  Paufxbs  and  other  indigent  persons  charged  with  erime;  Iispsms 
there  is  an  implied  promiee  to  pay,  and  an  employmsnt  pceviovsif 
anthorised. 

Couirrr  must  Pat  fob  Sibticbs  of  Counsel  Atfointbd  bt  Coobt  to  Da- 
FBNB  Inpigent  Pbbsons  charged  with  crime^  notwithstanding  a 
which  dsoUures  that  a  oonnty  shaU  not  be  held  liable  to  pay  for 
vioes.    Snch  a  statate  is  void:  See  Laws  of  ^Visoonsin»  1860^  o.  SCk 
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LnSLATVBS  HAS  No  POWEB  TO  COMFER  AUTHORITT  OS  COUXTB  TO  AnOmi 

CouvsEL  TO  Dbfivd  Indioimt  Pxbsons  charged  with  orima^  uid  at  th« 
Hune  time  to  require  that  the  aenrioea  of  ooonael  ihall  be  rendered  in  enoft 
without  compensation. 


SioTHy  the  plaintiff  below,  was  an  attorney  of  the  circnit 
eonrt  for  Dane  county,  and  was  appointed  by  that  court  to 
defend  one  Gaboon,  charged  with  larceny.  Gaboon  was,  at 
the  time  of  trial,  too  poor  to  employ  counsel.  Smith  rendered 
■ervices  in  accordance  with  bis  appointment;  and  which  were 
reasonably  worth  twenty-five  dollars.  His  claim  was  presented 
to  the  board  of  supervisors  for  Dane  county,  but  it  was  not 
allowed.  The  court  below  found,  as  a  conclusion  of  law  from 
the  above  facts,  that  the  county  was  liable  to  pay  Smith  the 
sum  of  twenty-five  dollars,  and  rendered  judgment  accordingly. 

H.  M,  LewxB^  dUirict  attameyy  for  the  plaintiff  in  error. 

BoUim  and  Synithj  for  the  defendant  in  error. 

By  Gourt,  Dixon,  C.  J.  The  facts  in  this  case  are,  in  effect, 
the  same  as  those  in  the  case  of  Carpenter  v.  Dane  County^  9 
Wis.  274;  and  that  decision  would  be  conclusive  upon  them, 
were  it  not  that  they  occurred  since  the  enactment  of  chapter 
85  of  the  laws  of  1860,  which  is  supposed  to  have  put  an  end 
to  the  liability  of  the  counties  in  such  cases.  The  appoint- 
ment was  made,  and  the  services  rendered  by  the  defendant 
in  error  at  the  April  term  1860,  of  the  Dane  circuit  court.  The 
supervisors  disallowed  the  claim;  and  upon  appeal,  the  circuit 
court,  the  facts  being  stipulated,  reversed  their  decision,  and 
directed  judgment  to  be  entered  for  the  defendant  in  error. 
Upon  this  judgment,  and  the  exceptions  taken,  this  writ  of  error 
is  brought. 

The  case  of  Carpenter  v.  Dane  Co.y  9  Wis.  274,  was  put  upon 
the  ground  that  the  courts  of  record  of  this  state,  having  crim- 
inal jurisdiction,  possess  competent  legal  authority  to  appoint 
counsel  to  defend  paupers  and  other  indigent  persons  charged 
with  crime,  and  to  bind  the  county  by  such  appointment. 
This  power,  and  the  duty  in  proper  cases  of  exercising  it,  are 
expressly  affirmed.  It  was  placed  on  the  basis  of  the  common 
law,  and  constituted  the  foundation  of  the  judgment  there  pro- 
nounced. The  conclusion  that  the  courts  possessed  such  power 
was  supported  by  arguments  drawn  from  a  variety  of  sources. 
The  benign  provisions  of  the  constitution  by  which  criminal 
trials  are  in  other  respects  governed;  the  right  of  the  accused 
to  the  assistance  of  counsel;  the  just  and  humane  results  aria* 
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ing  from  the  exercise  of  this  power;  the  interest  of  the  pnblio 
in  the  correct  and  fair  administration  of  the  criminal  law;  and 
the  well-known  and  constant  practice  of  the  courts  from  the 
first  organization  of  the  goyemment — ^were  averted  to  and  coii- 
eidered,  all  for  the  purpose  of  establishing  that  proposition, 
and  showing  that  such  was  the  law.  With  the  correctness  of 
that  conclusion,  we  are  still  well  satisfied.  The  power  results 
from  the  necessities  of  the  case.  Public  justice  and  sound 
policy  demand  it.  It  may  be  said  that  the  rights  of  the  pris- 
oner, who  is  so  poor  as  to  be  unable  to  secure  the  services  of 
counsel,  may  safely  be  intrusted  to  the  care  and  protection  of 
the  court  and  the  public  prosecutor.  But  a  slight  experience 
in  judicial  affairs  will  demonstrate  the  fallacy  of  that  position, 
and  show  that  however  vigilant  the  court  might  be,  or  however 
upright  and  conscientious  the  prosecutor,  it  would,  as  a  general 
practice,  be  most  unsafe  and  hazardous.  The  antagonism  and 
conflict  of  opposing  and  experienced  minds,  each  anxious  and 
active  to  detect  and  expose  the  defects  and  weaknesses  in  the 
cause  of  the  other,  are  in  general  absolutely  essential  to  the 
discovery  and  establishment  of  legal  truth;  and  more  particu- 
larly is  this  true  of  the  investigation  of  extensive  and  compli- 
cated questions  of  fact,  such  as  are  often  presented  in  the 
prosecution  of  public  offenders.  And  however  criminal  trials 
may  have  been  heretofore,  or  are  now,  conducted  elsewherei 
this  kind  of  ex  parte  trial  would  at  this  time,  and  in  this  coun- 
try, be  generally  considered  extremely  partial  and  discredit* 
able.  It  is  certainly  better  that  the  public  purse  should  be 
opened,  and  the  people  taxed  to  pay  for  them,  than  that 
defenses  in  such  cases  should  be  dispensed  with,  or  that  they 
should  be  made  entirely  at  the  expense  of  single  individuals. 
But  to  return  to  the  legal  question  now  before  us;  having 
established  that  the  courts  had  the  power  to  make  the  appoint 
meiit  and  order  the  services,  it  followed  as  a  necessary  1^^ 
consequence  that  the  person  appointed  and  who  rendered 
them  was  entitled  to  a  just  compensation.  This  was,  of  course, 
to  come  from  Ihe  county,  that  being  the  municipality  to  which, 
under  our  system,  all  such  expenses  are  chargeable.  The  lia- 
bility of  the  county,  therefore,  results  from  the  existence  and 
exerciae  of  the  power,  not  perhaps  because  the  court  is  author- 
ized to  C(Hitract  for  the  county  or  its  officers,  for  strictly  speak* 
ing  it  has  no  such  power,  but  because  the  law,  which  gave 
the  power  to  order,  implied  the  promise  to  pay.  This  is 
agreeable  to  the  general  doctrine  that  whoever  knowinj^y 
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eeives  or  assents  to  the  services  of  another,  which  are  of  yahie 
and  contribute  to  his  benefit,  impliedly  undertakes  to  pay 
such  sum  as  the  services  are  reasonably  worth.  It  has  even 
a  stronger  foundation — that  of  an  employment  previously 
authorised. 

This  being  the  state  of  the  law  at  the  time  of  the  jmssage  of 
the  statute  above  referred  to,  we  will  next  consider  what  was 
its  effect.  It  is  in  these  words:  ''Where,  in  a  criminal  action 
or  proceeding,  any  attorney  or  counselor  shall  defend  the  per- 
son charged  with  any  offense,  by  order  of  the  court  or  other- 
wise, the  county  in  which  such  action  or  proceedings  arose 
shall  not  be  held  liable  to  pay  the  attorney  or  counselor  for 
services  in  making  euch  defense.''  If,  before  its  enactment, 
there  was  any  doubt  about  the  power  of  the  courts  to  order 
attorneys  and  counselors  to  defend  persons  charged  with  the 
commission  of  offenses,  there  certainly  can  be  none  now.  The 
legislature  have  not  only  not  removed  it,  but  they  have  ex- 
pressly recognized  its  existence  and  validity.  They  have,  in 
effect,  said  that  the  courts  have  and  may  exercise  it,  but  that 
the  attorney  or  counselor,  who,  in  obedience  to  it,  makes  the 
defense,  must,  as  a  penalty  for  complying  with  the  lawful 
command  of  the  court,  do  so  without  compensation.  Can  the 
legislature  do  this?  Can  they  command  the  time  and  ser- 
vices of  the  citizen,  not  officially,  but  professionally,  not  in  a 
matter  which  concerns  the  taxing  power,  the  general  enforce- 
ment of  the  laws,  or  the  public  defenses,  but  in  one  which  re- 
lates exclusively  to  his  private  trade  or  calling,  and  then  say 
that  he  shall  receive  no  pay  for  them?  We  are  of  opinion 
that  they  cannot.  We  think  that  there  is  a  limit  to  legisla- 
tive authority  in  these  particulars,  and  that  that  limit  will  be 
found  in  the  legitimate  accomplishment  of  some  one  of  the 
general  purposes  above  indicated.  We  do  not  believe  that 
the  legislature  have  the  power  generally  to  say  to  the  physi- 
cian, the  surgeon,  the  lawyer,  the  farmer,  or  any  one  else,  that 
he  shall  render  this  or  that  service,  or  perform  this  or  that  act 
in  the  line  of  his  profession  or  business,  without  remuneration. 
If  they  could  do  so  in  one  instance,  they  could  command  his 
whole  time  and  services  in  the  same  manner — a  stretch  of 
power  for  which,  we  believe,  no  one  will  contend. 

Nor  do  we  think  that  the  legislature  can  leave  with  the  courts 
the  authority  to  order  and  employ,  and  at  the  same  tim« 
destroy  the  implied  promise  to  pay.  The  latter  arises  imme- 
diately out  of  the  former,  and  is,  in  the  law,  so  inseparably 
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connected  with  it  that  where  the  former  exists,  the  latter  existt 
also.  Unless  the  services  are  rendered  gratuitonslyy  which, 
under  such  circumstances,  cannot  be  presumed,  the  piomisa 
of  payment  follows  as  of  course.  The  statute,  therefore,  is  so 
inconsistent  with  itself  that  no  effect  can  be  given  to  it.  It  is 
for  that  reason  void. 

We  do  not,  however,  desire  to  be  understood  as^ saying  that 
it  is  not  in  the  power  of  the  legislature  to  withdraw  or  repeal 
the  authority  of  the  courts,  and  to  say  that  indigent  persmiB 
accused  of  crime  shall  go  undefended.  We  leave  that  for 
future  discussion.  But  we  do  wish  to  have  it  understood  that 
when  the  present  salutary  and  beneficent  rule  is  changed  or 
abrogated,  the  responsibility  will  rest  with  the  l^;islature,  and 
not  with  us. 

The  judgment  of  the  circuit  court  is  affirmed,  with  oosta. 


Tm  PBIHGEPAL  CASK  WAS  DiBTmoxTisHXD  in  WeUbrod  Y.  Supeniun  qf  Wim^ 
»$bago  Co.,  20  Wis.  418.  It  wu  there  held  that  oounsel  appointad  hf  tiM 
droait  oonrt  to  defend  a  prisoner  indicted  for  crime  oannot  recover  rgiinrt 
the  ooanty  for  senrioes  rendered  in  the  supreme  court  upon  ezceptftoii%  or 
«mr  In  the  same  cause,  no  appointment  having  been  made  in  this  oovrtb 
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flS  Wisconsin,  629.] 
Coirnjcrmio  Oases  as  to  Estect  of  Stifulatzon  in  MoHTOAai 

MoBTaAOOB  TO  RxTAiN  POSSESSION,  otc:  1.  A  stipolation  in  a  morlyiiga 
permitting  the  mortgagor  to  retain  posseasion  of  a  stock  of  goods,  and  %m 
make  porchaaes  from  time  to  time,  and  to  sell  off  in  the  ardinaiy 
ner,  b  only  ffivna  fade  evidence  of  fraud,  and  may  be  rebatted  by 
camstances  showing  that  the  transaction  was  fair  and  honest;  S.  8ad&  a 
provision  in  a  chattel  mortgage  of  a  stock  of  goods  vitiates  tiie  instm- 
menti  and  renders  it  void  in  law;  8.  Such  provisioiifl  in  sssignnwiKts  for 
the  benefit  of  creditors  have  generally  been  held  to  render  sodi  -Tripi 
ments  void  as  to  creditors. 
ItoooAOB  OF  Stock  of  Goods,  AuTHORizora  McneroAaoB  to  Rbiaik  Fob- 
■B8SI0N  of  the  property,  and  to  dispose  of  it  in  the  otdhuury  and  regular 
coarse  of  retail  trade^  "  paying  oat  of  the  proceeds  of  the  nles  all  necca 
sary  store  and  business  expenses,  together  with  all  expenses  for  tiaa 
■apport  of  the  mortgagor  and  his  family  for  an  indefinite  period,"  ao  loang 
as  he  shall  deposit  the  excess  to  the  credit  of  the  mortgagee^  i%  upon  its 
hob^  fraudulfflit  in  law,  and  void  as  to  crediton. 

AcnoN  for  the  taking  and  oonversion  of  a  stock  of  gooda. 
The  plaintiffs  claimed  title  under  a  mortgage  executed  to 
ihem  by  one  Harshaw  to  secure  a  debt  <tf  four  thousand  odUl 
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doUan  due  from  him  to  them.  The  defendant  justified  the 
taking  of  the  goods,  as  an  o£Scer,  under  certain  writs  of  at- 
tachment issued  against  Harshaw  at  the  suit  of  other  credi- 
tors. The  condition  of  the  mortgage  is  given  in  the  opinion. 
It  was  also  a  condition  of  the  mortgage  that  all  moneys  col- 
lected by  the  sales,  and  applied  to  the  payment  of  said  indebt- 
edness, should  be  daily  deposited  in  bank  to  the  credit  of  the 
mortgagees  as  part  payment,  etc.  Defendant  requested  the 
court  to  instruct  the  jury  that  the  mortgage  was,  upon  its 
hcej  fraudulent  and  void  as  to  creditors.  The  instruction 
was  refrised.    Judgment  for  the  plaintiffs. 

Gary  and  Pratt^  for  the  appellant. 

TToUo,  Odj/j  and  Van  Vallenburghj  for  the  appelleea. 

By  Court,  Golk,  J.  The  respondents  derive  title  to  the 
■lock  of  groceries  and  provisions  in  controversy,  under  the 
chattel  mortgage  given  by  James  Harshaw,  on  the  sixth  day 
of  January,  1859.  The  controlling  question  in  the  case  is  as 
to  the  effect  and  validity  of  that  mortgage.  The  counsel  for 
the  appellant  contends  that  the  mortgage  is  fraudulent  and 
void  on  its  face  on  account  of  the  provision  therein  contained, 
that  Harshaw  might  retain  possession  of  the  stock  of  goods, 
and  trade  with  and  sell  them  in  the  ordinary  and  regular 
order  of  retail  trade,  applying  the  proceeds  of  tiie  sale,  after 
deducting  therefirom  all  necessary  store  and  business  expenses, 
and  the  expenses  for  the  support  of  himself  and  family,  to  the 
payment  of  the  mortgage  debt,  so  frust  as  such  proceeds  should 
come  into  his  hands  in  money  or  otherwise.  It  is  insisted 
that  this  provision  in  the  mortgage  renders  the  instrument 
fraudulent  and  void  on  its  face,  so  fSar  as  the  creditors  of  Har- 
shaw are  concerned.  This  view  of  that  provision  in  the  mort- 
gage, we  are  disposed  to  adopt  as  the  most  satisfactory  result 
at  which  we  can  arrive. 

It  must  be  admitted  that  the  authorities  are  frur  from  harmo- 
nious upon  the  question  as  to  the  effect  of  analogous  provisions 
in  chattel  mortgages,  when  the  mortgagor  is  authorized  to 
retain  possession  of  the  goods  mortgaged,  and  to  make  sales 
of  such  property  in  the  ordinary  course  of  business — some 
holding  such  stipulations  illegal,  and  to  be  conclusive  evidence 
of  fraud,  while  others  consider  them  only  as  badges  of  fraud, 
which  may  be  explained  and  reconciled  with  an  honest  and 
fur  intent  to  the  satisfaction  of  a  jury.  It  is  idle  to  attempt 
lo  reconcile  these  cases  by  any  course  of  reasoning  or  upon 
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maj  principle  of  law.  The  following  are  some  of  the 
where  a  stipulation  in  a  mortgage,  permitting  the  mortgagor 
to  retain  possession  of  a  stock  of  goods,  and  to  make  pur- 
chases from  time  to  time,  and  to  sell  off  in  the  ordinary  man- 
ner, were  held  to  be  only  prima  JacU  evidence  of  fraud,  which 
might  be  rebutted  by  circumstances  showing  that  the  tran»- 
aetion  was  fair  and  honest:  Briggs  v.  Parbnan^  2  Met.  258 
[87  Am.  Dec.  89];  J(me$  v.  Huggsfordj  3  Id.  616;  Barnard  t« 
EaUmy  2  Gush.  294;  Abbott  y.  Ooodwiny  20  Me.  408;  (Hiver  t. 
EaUm,  7  Mich.  108;  Gay  v.  BidweU^  Id.  619. 

The  doctrine,  I  understand,  is  disapproved  of  in  Hhe  fidUoir* 
ing  authorities,  which  hold  that  such  a  provision  in  a  chattel 
mortgage  in  a  stock  of  goods  vitiates  the  instrument  and 
renders  it  void  in  law:  Diwer  v.  McLaughlin^  2  Wend.  696 
[20  Am.  Dec.  666];  Wood  v.  Zoiory,  17  Id.  492;  Qriamld  t. 
Bhddon,  4  N.  Y.  680;  Gardner  v.  McEwen,  19  Id.  123;  CMinm 
T.  Myers  J  16  Ohio,  647;  Freeman  v.  £at0«on,  6  Ohio  Si.  1; 
Harman  v.  Abbey^  7  Id.  218;  Jordan  v.  Turner^  8  Blackf.  309; 
while  such  provisions  in  assignments  for  the  benefit  of  credi- 
tors have  generally  been  held  to  render  such  assignments  void 
as  to  creditors:  Brooke  v.  Wirner,  20  Mo.  603;  Walter  y.  Wimer^ 
24  Id.  63;  Stanley  v.  Bunee^  27  Id.  269;  BiUingOey  y.  Bunee^ 
28  Id.  647;  Davis  v.  Ransomy  18  Dl.  396. 

We  are  not  aware  that  the  supreme  court  of  this  state  has 
ever  had  occasion  to  consider  and.  pass  upon  the  validity  of  a 
chattel  mortgage,  when  the  mortgagor  was  expressly  authorixed 
by  the  terms  of  the  instrument  to  retain  possession  of  the  goods 
mortgaged — ^to  sell  the  same  in  the  ordinary  course  of  business, 
and  after  paying  the  store  and  business  expenses,  and  the  ex- 
penses necessary  to  support  himself  and  £Eimily  out  of  the 
proceeds,  then  to  apply  the  balance  of  such  proceeds  to  the 
discharge  of  the  mortgage  debt.  No  such  question  was  pre- 
sented for  adjudication  in  the  case  of  Cotton  v.  Marsh,  3  Wis. 
221,  and  of  course  was  not  decided.  We  are  therefore  unem- 
barrassed BO  far  as  the  decisions  of  our  own  courts  are  con- 
cerned, and  are  at  liberty  to  adop^  that  rule  on  the  subject 
which  seems  to  us  most  safe,  reasonable,  and  proper.  And 
we  have  therefore  no  hesitation  in  saying,  notwithstanding  the 
respectable  authorities  to  the  contrary,  that  a  clause  in  a 
mortgage  like  the  one  under  consideration,  which  expressly 
authorised  the  mortgagor  to  retain  psssession  of  the  mortgaged 
(oods,  and  to  deal  with  and  dispose  of  them  in  the  ordinary 
sod  regular  cdurse  of  retail  trade,  paying  out  of  the  pfooseds 
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of  the  sales  all  neoeesary  store  and  business  expenses,  together 
with  all  expenses  for  the  support  of  the  mortgagor  and  his 
family  for  an  indefinite  period,  so  long  as  the  excess,  if  any 
there  was,  was  deposited  to  the  credit  of  the  mortgagees,  is  a 
provision  directly  calculated,  in  our  judgment,  to  hinder,  de- 
lay, and  defraud  creditors,  and  therefore  is  strictly  within  the 
spirit  of  the  statute  of  frauds.  When  the  nature  and  char- 
acter of  a  chattel  mortgage  is  considered,  there  seems  to  be 
•omething  incongruous  and  unnatural  in  the  idea  that  it  could 
attach  to  such  variable  and  mobile  elements  as  a  stock  of 
groceries  and  provisions,  where  the  possession  and  power  of 
disposition  and  of  replenishing  the  stock  remain  with  the 
mortgagor,  and  where  the  security  cannot  accurately  be  said 
to  be  a  specific  lien  upon  any  particular  property,  but  in  the 
forcible  language  of  Judge  Read,  as  used  in  the  case  of  CoUin$ 
V.  MyerSj  16  Ohio,  547,  ^^  the  mortgage  becomes  a  floating  one, 
which  attaches,  swells,  and  contracts  as  the  stock  in  trade 
changes,  increases,  and  diminishes,  or  wholly  expires  by  an 
entire  sale  and  disposition  at  the  will  of  the  mortgagor."  Not 
to  dwell  upon  this  point,  however,  and  assuming  a  mortgage 
upon  property  thus  circumstanced  to  be  good  and  valid  in 
law,  still  it  appears  to  be  going  further  than  the  conveniences 
of  trade  and  commerce  require,  or  than  the  interests,  rights, 
and  protection  of  third  parties  will  justify,  to  sustain  stipula- 
tions like  the  one  we  are  now  considering.  For  it  seems  to  us 
that  a  provision  that  the  mortgagor  may  continue  in  posses- 
sion, and  deal  with  and  sell  off  the  goods  mortgaged,  paying 
the  expenses  of  the  business  and  all  personal  and  family  ex- 
penses out  of  the  proceeds  of  the  sales — thus  placing  his  stock 
in  trade  beyond  the  reach  of  creditors — of  itself  furnishes  a 
pretty  effectual  shield  to  a  dishonest  debtor.  It  matters  not 
how  large  his  own  expenses  may  be,  or  how  much  it  may  cost 
to  support  his  family,  those  expenses  all  come  out  of  the  stock 
in  trade  before  anything  is  applied  to  the  payment  of  even  the 
mortgage  debt  An  arrangement  of  this  nature  ought  not  to 
be  tolerated,  and  when  it  appears  upon  the  face  of  the  instru- 
ment, it  should  render  it  void  in  law. 

It  was  contended  by  the  counsel  for  the  respondents  that 
the  court  cannot  pronounce  the  mortgage  void  upon  its  face, 
except  where  its  provisions  are  necessarily  injurious  to  the 
creditors  of  the  mortgagor.  But  even  within  this  strict  and 
rigid  rule,  we  think  we  are  authorized  in  saying  that  an  agree- 
ment which  permits  the  debtor  to  support  himself  and  family 
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out  of  the  proceeds  of  the  business  must  unavoidably  be  injo* 
nous  to  the  creditors.  For  however  extravagant  and  unrea- 
sonable those  expenses  may  be,  they  are  to  be  paid.  Such 
stipulations,  therefore,  we  deem  fraudulent  in  law.  And  inas- 
much as  it  appearis  on  the  face  of  the  instrument  itself,  which 
the  court  must  construe,  the  court  can  say  and  is  authorized  to 
pronounce  the  stipulation  illegal. 

We  are  therefore  of  the  opinion  that  the  circuit  court  erred 
in  holding  that  the  mortgage  was  not  fraudulent  and  void  as 
to  creditors  on  its  face,  but  was  a  valid,  legal,  and  binding 
instrument.  This  was  expressly  ruled,  both  in  refusing  the 
instructions  asked  for  on  that  point  by  the  appellant^  and  in 
the  general  charge  of  the  court 

For  this  reason,  the  judgment  of  the  circuit  court  must  be 
reversed,  and  a  new  trial  ordered. 

Eftbot  of  SnriTLATioN  IS  Chattbl  MoaTOAOB  Pkrmittuio  HoBnufloa 
TO  Rbtain  PosBBSSioif. — 1.  That  it  u  only  prima /aeie  evidanoe  of  fnnd,  and 
that  thlB  preeamption  may  be  repelled  by  satufactory  evidenoe,  eae  luyte  to 
Edg€U  ▼.  Hart,  G9  Am.  Deo.  636;  Bumpaa  ▼.  Doiton,  46  Id.  81;  Brigg$T,  Park- 
man,  87  Id.  89;  2.  That  it  ia  void  on  ite  face  for  fraud  towards  creditora,  see 
Ji€ad  V.  Wilmm,  74  Id.  160,  and  note  161;  Bdgeil  ▼.  Hati,  69  Id.  632»  and  note 
636;  RcwdleU  r.  BlodgeU,  43  Id.  603;  Ford  v.  WiUiamM,  67  Id.  83;  3.  That  the 
^nestion  of  frand  mnst  be  aubmitted  to  the  jury,  see  QoofpntM  ▼.  QUmore,  74 
id.  472;  note  to  Ford  v.  WWkmiM,  67  Id.  87.  As  to  eflbot  of  assignment  witfa> 
oat  transfer  of  possession,  see  ForBffth  ▼.  MaUkeum,  63  Id.  622. 

Tkx  PBmoiPAL  GASB  WAS  cmD  in  each  of  the  f oUowing  anthorities,  and 
io  the  point  stated:  A  ohattel  mortgage,  permitting  the  mortgagor  to  remain 
iu  possession,  to  sell  and  apply  the  proceeds,  or  any  part  of  them,  to  his  own 
use,  is  frandnlent  and  void  in  law  as  against  creditors:  Blakesiot  ▼.  Ronmau, 
43  Wis.  123;  FUk  r.  ffartfiaw,  46  Id.  668, 670, 674;  ^fetewt  ▼.  Dueaier,  23  Id. 
138.  Where  a  chattel  mortgage  is  giyen  for  a  greater  amount  than  is  due, 
4he  fact  that  sach  a  mortgage  is  taken  from  one  known  by  the  mortgagee  to 
be  in  failing  ciroumstanoes,  and  pressed  by  his  creditors,  is  condnaive  evi- 
dence of  fraud,  and  the  jury  should  be  so  instructed  in  a  proper  case.  And 
while  the  question  as  to  whether  there  was  a  fraudulent  intent  is  generally 
one  of  fact,  yet  it  is  as  much  a  question  of  law  whether  a  oouTeyanoe  oC  tkii 
oharaoter,  made  under  such  circumstances,  is  fraudulent^  as  it  is  wliatbar  aa 
absolute  oonv^yanoe,  made  with  a  secret  trust  in  faTor  of  the  vendor^  is  firaad- 
«lentx  BuUb  ▼.  Pmeoek,  23  Id.  861. 


Gbavbs  V.  Smith. 

(14  WlBOOHSni,  6.] 

WiaaBoimnuir  hatdto  or  ms  PosnisnioK  Qoods  Sobjbov  «o  OwbbA 
DmonoHS  as  to  their  shipment  is  at  liberty,  in  the  abssnoa  ol  instno- 
tions^  to  use  his  discretion  in  shipping  by  the  usual  or  best  route;  but  if 
he  has  spedfio  instructions,  he  is  bound  to  follow  them. 
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Whkbb  Sbxpfkb  ov  Goom  NormES  WARBHOUssiiAN  that  he  has  oontraoted 
with  a  certain  railroad  company  to  carry  them  to  their  destination,  and 
the  warehouseman  replies  that  "  it  is  all  right,'*  he  has  no  right  to  after- 
wards send  the  goods  in  any  other  way;  and  if  he  does  so^  and  they  are 
lost^  he  will  be  liable  therefor. 

BiirLOTiaraT  ov  WABBHouBUAif  AND  ForwArdino  Mkrohant,  in  Usual 
Ck>VB8B  OF  HIS  BuaiNias,  imports  a  hiring,  and  that  he  is  to  be  paid. 

FdBWA&DBB    BmPLOTED    WITH   DlARCTIONS   TO    SiCND   GOOOfl    BT   RaILWAT 

to  their  destiaation,  who  ships  them  by  water,  is  guilty  of  a  conversion 
thereof. 
Bailkb  Liablb  only  iron  Gboss  Niouoencb  is  still  Lubui  bob  Actual 
OoNYEBSiON  of  the  property. 

Appeal  from  the  Milwaukee  county  court  The  opinion 
states  the  case. 

Brown  and  Ogden^  for  the  appellants. 
Smith  and  Salomon^  for  the  respondents. 

By  Court,  Paine,  J.  We  can  discover  no  error  in  the  rulings 
of  the  court  below  in  this  case.  The  action  was  brought  to 
recover  the  value  of  a  quantity  of  flour  sent  by  the  plaintiffs 
to  the  defendants  as  warehousemen  in  Milwaukee,  consigned 
to  H.  McGraw  &  Son,  McGrawville,  New  York.  The  complaint 
alleges  that  after  the  flour  had  been  so  received  by  the  defend- 
ants, and  while  it  was  in  their  possession,  the  plaintifiis,  through 
a  properly  authorized  agent,  instructed  them  to  forward  it  by 
the  Detroit  and  Milwaukee  railway;  but  that,  in  violation  of 
such  instructionB,  they  sent  it  by  a  propeller  around  the  lakes, 
whereby  it  was  lost.  The  answer  admits  the  receipt  of  the  flour, 
admits  that  it  was  sent  by  a  propeller,  averring  that  to  be  the 
usual  mode,  and  denies  that  the  plaintifiis  ever  instructed  the 
defendants  to  send  it  by  the  Detroit  and  Milwaukee  railway. 
The  only  issue  made  was,  therefore,  whether  this  instruction 
was  given;  and  this  is  conceded  in  the  brief  of  the  appellants' 
counsel.  The  court  fisdrly  submitted  this  question  to  the  jury, 
telling  them  that  if  the  defendants  "  received  no  instructions 
in  respect  to  the  flour,  they  were  at  liberty  to  use  their  discre- 
tion in  shipping  by  the  usual  or  best  route;  but  if  they  had 
specific  directions,  they  were  bound  to  follow  those  directions." 
That  this  is  correct  law,  there  is  no  question.  But  the  court  pro- 
ceeded to  tell  the  jury  that  if  they  found  "  that  the  notice  was 
given  as  testified,  and  understood  by  the  clerks  of  the  defend- 
ants, then  the  plaintifis  were  not  to  lose  by  the  inadvertence 
or  carelessness  of  the  clerks,''  and  they  should  find  for  the 
plafatiflfii,  etc.    The  principal  objection  relied  on  by  the  ap- 
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pellants'  ooonsel  is  to  this  part  of  the  charge.  They  say  it 
assumes  that  the  notice  testified  to  was  sufficient  to  amoont 
to  an  instruction  to  the  defendants  to  send  the  flour  by  the 
Detroit  and  Milwaukee  railway,  which  they  deny.  It  becomes 
necessary,  therefore,  to  look  at  the  evidence  upon  this  point,  to 
see  whetiier  it  warranted  the  instruction  given.  The  testimony 
WM  that  one  Wilbur  was  sent  by  one  of  the  plaintiffs  to  make 
arrangements  for  shipping  the  flour,  that  he  contracted  with 
the  railway  company  to  carry  it,  and  gave  them  an  order  fior 
it.  He  then,  not  knowing  the  defendants,  took  <me  Holmes 
with  him,  who  did  know  them,  for  the  purpose  of  notifying  the 
right  parties.  Wilbur  testified  that  there  were  persons  doing 
business  in  the  office;  that  '^  Holmes  called  for  the  way-billa 
or  books,  which  were  handed  him;  that  Holmes  then  told 
them  who  Wilbur  was,  and  that  he  bad  contracted  with  the 
Detroit  and  Milwaukee  railroad  to  take  that  McOraw  flour 
that  way,  and  had  given  an  order  for  it,  and  that  they  would  call 
for  it ; "  that  the  ^'gentleman  said,  ^  Very  well'— or  something 
to  that  effect."  Holmes  testified  tiiat  he  went  there  with  Wil- 
bur, who  requested  him  to  go  and  notify  the  right  parties,  and 
that  he  did  notify  Mr.  David  Smith  and  Mr.  Peck,  and  that 
one  of  them  said  ''  it  was  all  right"  He  says  he  introduced 
Mr.  Wilbur  as  coming  from  Mr.  Oraves  about  the  McGraw* 
ville  flour,  and  told  them  that  the  order  had  been  given  to  the 
Detroit  and  Milwaukee  railroad  for  it.  He  says  he  does  not 
think  he  told  them  it  would  be  called  for,  but  that  was  implied. 
The  evidence  offered  by  the  defendants  had  a  tendency  to 
show  that  these  conversations  did  not  take  place.  But  whether 
they  did  or  not  was  fairly  left  to  the  jury,  to  whom  it  properly 
belonged.  And  all  that  we  have  to  determine  is,  whether, 
assuming  that  they  did  take  place,  they  amount  to  a  directioo 
to  the  defendants  to  deliver  the  flour  to  the  railway  company. 
Of  this  we  have  no  doubt.  Nobody  of  ordinary  intelligence 
could  understand  it  otherwise.  The  witness  Holmes  was  right 
in  saying  that  when  he  told  them  an  order  for  the  floor  had 
been  given  to  the  railway  company,  it  was  implied  that  thej 
would  call  for  it.  It  was  also  clearly  implied  that  when  called 
for  it  should  be  delivered.  There  could  have  been  no  other 
possible  motive  for  giving  the  notice,  and  no  other  constructian 
could  have  been  placed  on  it  by  the  defendants.  The  defend* 
ants  have  in  their  possession,  as  warehousemen,  the  floor  d 
the  plaintifib,  subject  to  the  plaintifls'  directions  as  to  shippini^ 
The  plaintiftlEi  notify  them  that  they  have  oontraeted  with  a 
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particular  line  to  carry  the  flour,  and  given  an  order  for  it, 
and  the  defendants  say  it  is  all  right.  Is  it  possible,  after  such 
a  conversation,  that  the  defendants  could  send  the  flour  in 
another  direction,  upon  the  pretense  that  they  supposed  that 
they  still  had  a  discretion  to  send  it  by  whatever  route  they 
pleased?  We  think  not;  and  that  defendants'  agents  who  testi- 
fied would  not  claim  exemption  on  that  ground.  They  claimed 
that  no  such  conversation  as  was  testified  to  by  the  plaintiffs' 
witnesses  ever  took  place.  But  their  testimony  implies  that  if 
it  ever  had  taken  place,  and  they  had  been  made  to  understand 
the  language  used,  they  would  have  made  no  question  about 
its  being  a  direction  about  the  flour.  We  think,  therefore, 
there  was  no  error  in  the  charge  in  this  respect. 

But  it  is  further  claimed,  that  inasmuch  as  the  complaint 
did  not  aver  that  the  defendants  acted  for  hire,  it  is  to  be  as- 
sumed that  they  were  to  charge  nothing,  and  that  they  were 
therefore  liable  only  for  gross  negligence.  And  it  is  then  said 
that  it  should  have  been  submitted  to  the  jury  to  determine 
whether  there  was  gross  negligence.  We  do  not  think,  how- 
ever, that  it  can  be  assumed,  on  the  allegations  of  the  com- 
plaint, that  the  defendants  were  to  have  no  pay.  It  avers 
that  they  were  warehousemen  and  forwarding  merchants,  exer- 
cising that  business,  and  that  being  so,  the  plaintiffs  caused  the 
flour  to  be  delivered  to  them,  and  that  they  then  undertook  to 
forward  it  by  the  railway  line,  upon  the  request  and  direction 
of  the  plaintiffs.  That  being  so,  they  would  clearly  have  been 
entitled  to  their  reasonable  charges  as  warehousemen  and  for- 
warding merchants.  It  is  probably  very  seldom  that  express 
agreements  are  made  with  respect  to  the  charges  of  such  per- 
sons. But  when  any  one  employs  them  in  the  usual  course  of 
their  business,  that  imports  a  hiring,  and  that  they  are  to  be 
paid.  Powell,  J.,  in  Cogga  v.  Bernard^  Ld.  Raym.  909  (1 
Smith's  Lead.  Cas.  284),  says:  "The  doubt  is  because  it  is 
not  mentioned  in  the  declaration  that  the  defendant  had  any- 
thing for  his  pains,  nor  that  he  was  a  common  porter,  which 
of  itself  imports  a  hire,  and  that  he  is  to  be  paid  for  his  pains." 
So  in  Dartnnll  v.  Howard^  4  Barn.  &  Cress.  345,  S.  C,  10 
Eng.  Com.  L.  609,  it  is  clearly  implied  that  if  it  had  been 
averred  that  the  defendant  had  been  employed  as  an  attorney, 
or  as  exercising  any  business  which  made  it  his  absolute  duty 
to  use  ordinary  cafe  and  skill,  the  count  would  have  been  good 
although  not  saying  expressly  that  he  was  to  be  paid.  Now, 
it  is  obvious  that  warehousemen  exercise  such  a  businesa 
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This  is  assumed  hj  the  defendants,  and  is  relied  on  as  a  do- 
fense.  They  aver  in  their  answer,  after  admitting  the  receipt 
of  the  tlour,  *^  that  in  the  ordinary  and  customary  course  of 
their  business,  they  were  obliged  to  forward  the  same  to  its 
destination,"  etc.,  and  that ''  as  they  were  bound  to  do/'  they 
did  so  forward  it.  We  think,  therefore,  that  the  facts  stated 
in  the  complaint  import  a  hiring  of  the  defendants,  and  that 
they  were  entitled  to  their  reasonable  charges  as  warehousemen 
and  forwarding  merchants.  So  that  if  the  action  were  brought 
for  negligence,  it  could  not  be  assumed  that  their  agreement 
was  without  consideration. 

But  the  true  answer  to  this  objection  is,  that  the  action  is 
not  brought  for  negligently  doing  what  they  undertook  to  do, 
but  for  doing  something  entirely  different,  which  amounted  to 
a  conversion  of  the  property.  And  with  this  view  it  was  im- 
material whether  they  were  liable  for  gross  or  for  ordinary 
negligence.  A  bailee  liable  only  for  gross  negligence  is  still 
liable  for  an  actual  conversion  of  the  property.  And  if  the 
defendants  were  employed  with  directions  to  send  the  flour  by 
the  railway  line,  it  was  undoubtedly  a  conversion  for  them  to 
send  it  around  the  lakes. 

For  these  reasons,  we  think  there  was  no  error;   and  the 
judgment  is  affirmed,  with  costs. 


BAn.EB  19  Omurr  ow  Ck>xnnER8toN  iv  Hi  Uses  BAnjoo  Piomnrr  nr  Don 
rsRBNT  Mannea  from  that  dMignatad  in  the  oontnot  of  bailment:  Ovdbr 
▼.  ChOifert  69  Am.  Dec  118»  note  121,  where  other  caeee  are  ooUeoted. 


Bliss  v.  Weil. 

[14  WUOOHIIH,  aft.] 

Dicau  ow  FouMLOsuas  ov  Mortoaob  ow  Whicb  Osm  ImnrALUODiT  ojily 
n  DxjMf  oontaining  a  danae  allowing  the  plaintiff  to  apply  for  a  farther 
order  ef  sale  npon  a  mbieqQent  inatallment  falling  dne^  and  for  an  eze- 
cntion  for  any  deficiency  that  might  remain,  where  the  entire  premiiii 
were  eold  and  did  not  bring  enoogh  to  pay  the  first  installment  for  whieh 
the  decree  was  rendered,  is  not  a  bar  to  a  personal  aotion  against  the 
mortgagor  for  a  snbseqnent  installment  when  it  becomes  dne. 

Non  !f  OT  Dub  when  Mortoaob  bt  Which  It  ib  Sbqubbd  n  Forboumbb 
is  not  merged  in  the  decree,  and  the  decree  is  not  a  bar  to  a  perBonsI 
action  on  the  note  brought  against  the  mortgagor. 

Whxib  Moktoaqbd  Pbbmisbs  abb  Axx  Sold  to  Satdit  Fibbt  Ihstall- 
MBNT  dne  npon  the  mortgage,  the  ooort  cannot  enter  vp  a  personal  jndg* 
ment  against  the  sunigBgor,  for  a  snbseqnent  installment  when  it  be> 
comes  dne. 
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Appbal  from  the  circuit  court  for  Washington  county.  The 
opmion  states  the  case. 

Thorp  and  Shdlyj  and  Finches^  Lynde^  and  MiUeVj  for  the 
appellant. 

A.  R,  R,  BuiUr  and  L.  F.  Frisbyj  for  the  respondent. 

By  Court,  Cole,  J.  The  single  question  presented  in  thia 
case  is,  whether  the  proceedings  and  decree  of  foreclosure  in 
the  United  States  district  court  constitute  a  bar  to  this  suit. 
The  action  is  brought  on  a  promissory  note,  given  by  the  re- 
spondent to  the  appellant,  bearing  date  the  twenty-sixth  of 
August,  1857,  for  three  thousand  one  hundred  and  forty  dol- 
lars, and  made  payable  two  years  from  date.  At  the  same 
time  another  note  was  given  for  eight  hundred  and  twenty- 
seven  dollars  and  twenty-one  cents,  payable  ninety  days  from 
date.  To  secure  the  payment  of  these  notes,  a  mortgage  waa 
simultaneously  executed  by  the  respondent  and  wife.  When 
the  first  note  became  due,  proceedings  were  instituted  in  the 
United  States  district  court  for  a  foreclosure  and  sale  of  the 
mortgaged  premises,  to  pay  the  amount  due.  A  decree  of 
foreclosure  and  sale  was  entered,  by  which  the  court  adjudged 
that  the  sum  of  eight  hundred  and  sixty-one  dollars  was  then 
due  on  the  notes  and  mortgage;  that  the  sum  of  three  thou- 
sand one  hundred  and  forty  dollars  was  to  become  due  with 
interest;  and  that  the  mortgaged  premises  could  not  be  sold 
in  parcels;  and  ordered  a  sale  of  the  mortgaged  premises. 
The  premises  were  sold  and  bid  in  by  the  appellant  for  four 
hundred  dollars,  and  a  judgment  for  the  deficiency  due  and 
unsatisfied  was  given  on  the  coming  in  and  confirmation  of 
the  marshal's  report.  The  decree  also  contained  the  usual 
clause  that  in  case  the  amount  actually  due,  with  interest 
and  costs,  should  be  paid  before  the  s^e,  the  complainant 
might,  at  any  time  thereafter,  when  any  principal  sum  or  in- 
terest secured  by  the  note  and  mortgage  should  become  due, 
go  before  a  master  on  the  foot  of  the  decree,  and  procure  a  re- 
port of  the  amount  which  might  be  due,  to  the  end  that  upon 
the  coming  in  and  confirmation  of  such  report  a  decree  might 
be  made  for  a  sale  of  said  premises  to  satisfy  the  amount  due; 
and  a  further  clause  for  judgment  for  any  deficiency  ulti- 
mately found  to  be  unsatisfied  by  the  proceeds  of  the  mort- 
gaged property.  Now,  it  is  contended  that  this  decree 
constitutes  a  bar  to  an  action  upon  the  second  note;  and  the 
oiicuit  court  so  decided.    This  decision  we  hold  erroneous. 
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Chancellor  Kent  states  that  the  general  role  is,  that  the 
mortgagee  may  exercise  all  his  rights  at  the  same  time,  and 
pm^ue  his  remedy  in  equity  upon  the  mortgi^,  and  his  rem- 
edy at  law  upon  the  bond  or  covenant  accompanying  it  coq- 
currently:  4  Kent's  Com.  184.  In  the  absence  of  special 
statutory  provisions  prohibiting  it,  there  seems  to  be  no  doubt 
that  the  appellant  might  have  brought  his  action  at  law  upon 
the  notes  when  due,  and  at  the  same  time  foreclosed  the  mort- 
gage in  equity.  And  although  there  has  been  a  great  conflict 
in  the  authorities  in  England  and  in  the  United  States  as  to 
what  would  be  the  efiect  of  bringing  an  action  at  law  upon 
the  obligation  after  a  foreclosure  in  equity,  and  whether  such 
action  would  open  the  foreclosure  and  let  in  the  equity  of  re- 
demption, still  we  find  nothing  in  the  cases  which  sustains 
the  decision  of  the  circuit  court  in  this  case.  We  fail  to  per- 
ceive anything  in  principle  or  reason  which  forbids  the  appel- 
lant from  sustaining  the  action.  His  debt  has  not  been  paid. 
The  mortgaged  property  has  been  sold  and  fully  exhausted. 
Unless  he  has  an  action  in  personamj  he  is  remediless  in  the 
premises. 

We  have  been  referred  to  section  78,  chapter  84,  of  the  re> 
vised  statutes  of  1849,  which  declares  that  after  a  bill  is  filed 
for  the  foreclosure  of  a  mortgage,  while  the  same  is  pending, 
and  after  a  decree  rendered  thereon,  no  proceedings  whatever 
shall  be  had  at  law  for  the  recovery  of  the  debt  secured  by  the 
mortgage,  or  any  part  thereof,  unless  authorized  by  a  court  of 
chancery.  But  this  shows  that  even  under  that  statute  a  suit 
at  law  might  be  prosecuted  on  the  special  order  of  the  court  of 
equity.  The  statute,  however,  requiring  special  leave  is  not 
now  in  force,  and  consequently  the  oases  of  Williamson  v. 
Champlinj  8  Paige,  70,  and  Suydam  v.  BariUy  9  Id.  294,  to 
which  our  attention  has  been  called,  are  inapplicable. 

It  is  suggested  that  the  record  of  the  district  court  is  a  com- 
plete bar  to  the  action,  for  the  reason  that  the  appellant  could 
have  obtained  execution  on  application  to  that  court  for  any 
deficiency  after  the  sale  of  the  mortgaged  premises.  But  the 
note  upon  which  the  suit  is  brought  was  not  merged  in  that 
decree,  and  no  judgment  was  then  given  upon  it,  for  the  ob- 
vious reason  that  it  was  not  due.  The  decree  does  not  profess 
to  cover  this  note;  it  merely  provides  that  when  it  should  h^ 
oome  due  the  appellant  might  go  before  a  master  on  the  foot 
of  that  decree,  and  procure  a  report  as  to  the  amount  due,  and 
1;hat  upon  the  coming  in  and  confirmation  of  that  report,  a 
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further  decree  might  be  made  for  a  sale  of  the  mortgaged 
property.  This  clause  in  the  decree  was  based  upon  section  89, 
chapter  84,  of  the  revised  statutes  of  1849,  and  was  undoubt- 
edly intended  to  save  the  mortgagee  the  necessity  and  expense 
of  filing  a  bill  for  a  foreclosure  and  sale  of  the  mortgaged  prop- 
erty whenever  any  installment  of  principal  or  interest  became 
due.  Having  once  obtained  a  decree  for  a  sale  of  the  property, 
he  was  enabled  to  avail  himself  of  its  conditions  whenever  de- 
fault was  made,  while  the  property  remained  unsold.  But 
surely  that  portion  of  the  decree  would  have  been  ineffectual, 
and  would  have  had  nothing  to  operate  upon  after  the  property 
had  been  sold.  It  was  not  designed  to  give  the  mortgagee  the 
right  to  come  into  court,  after  the  sale,  and  enter  up  a  personal 
judgment  upon  the  notes  accompanying  the  mortgage.  Such 
was  not  the  object  of  these  conditions  in  decrees  of  foreclosure, 
and  we  are  not  aware  that  such  a  practice  has  ever  obtained. 
It  appears  to  us  that  it  would  be  a  great  stretch  of  power  in  a 
court  to  enter  up  personal  judgments  in  that  manner,  and  the 
practice  ought  not  to  be  tolerated.  So  since  there  never  has 
been  a  judgment  on  the  note  sued  on,  and  as  it  would  be  ir- 
regular and  improper  to  attempt,  after  a  sale  of  the  mortgaged 
premises,  to  give  a  judgment  upon  it  under  the  decree  in  the 
United  States  district  court,  the  record  of  that  court  offered  in 
evidence  constituted  no  bar  to  the  action.  Having  no  remedy 
under  that  decree,  he  should  be  permitted  to  proceed  on  the 
note  and  recover  the  balance  of  the  debt:  4  Kent's  Com.  184, 
and  cases  cited  in  the  notes;  Hatch  v.  Whiter  2  Gall.  152; 
Omaly  v.  Swan^  3  Mason,  474;  Schoole  v.  SaU^  1  Sch.  &  Lefl 
176;  Dunkley  v.  Van  Burerij  3  Johns.  Ch.  330;  OM>e  Ins.  Co. 
V.  Lansing,  6  Cow.  380  [15  Am.  Dec.  474]. 

The  judgment  of  the  circuit  court  is  reversed,  and  a  new 
trial  ordered. 


FoxBObOBUBS  or  Mosioios  Whioh  Saouan  iHSTAUiiKiraB  Faujvo  Doa 
AS  DmxEBirT  Txmxss  8«t  Wood  v.  Tnuk,  76  Am.  I)«a  2S0^  noto  SSSL 


BUSSELL   V.   LaWTOK. 

[14  WlSOOlfBIlf,  201] 

IkoiWH  Bbebxww  akd  ma  Dspunis  arx  Rboa&dbd  as  Onb  OmoxB,  for 
flumy  pnipows,  this  nde  cannot  be  extended  eo  far  aa  to  make  the  sheriff 
ehargeable  with  notice  of  aU  that  has  come  to  the  knowledge  of  any  of 
depntiea.  Where,  therefore,  an  ezecntion  ia  delivered  to  a  deputy 
who  retama  it  nnBatisfied  because  he  could  find  no  property  upon 
Am.  Dbo.  Vol  LXXX-49 
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wbiA  to  leifyy  and  the  dMrifl^  witlioiit  notioe  of  tbe 

tiio  haada  of  his  dBpaty,  Ufwim  a  jimiar  ezecntioii  upon  tiio  |injpvij  of 

IJ10  Hyne  def cndaat^  he  irin  not  be  liiOdo  to  tbe  MBiflr  ozMBt^ 

for  httviiig  first  sstisfied  tiie  jimior  eieeation. 


Afpbal  from  fhe  circuit  ooort  of  Bock  ooonty.  Th^opinin 
states  the  £Eu;ts. 

MaL  H.  CarpefUeTj  for  the  appeUani. 

/•  H.  KnowUonj  and  Boekwdl  and  Ccwoefu^  tot  the  respoDd- 
ents. 

By  Court,  Cols,  J.  It  is  very  clear  that  this  aotion  is  ods 
sounding  in  tort,  and  that  it  cannot  be  maintained,  unless  the 
appellant,  or  his  deputy,  Wright,  was  guilty  of  some  neglect  of 
duty  for  which  the  law  holds  the  sheriff  liable.  Do  the  fiusts 
show  this  to  be  the  case  ?  Those  facts  are  few  and  undis- 
puted, and  are  in  substance  as  follows: 

On  the  ninth  day  of  February,  1859,  the  appellant,  as  sheriiF 
of  Bock  county,  had  delivered  to  him  an  execution  in  fiivorof 
the  Bank  of  Beloit  against  the  Bacine  and  Mississippi  Tt^ilnMi^ 
Company,  and  by  direction  of  the  judgment  creditors,  levied 
the  same  upon  eleven  hundred  and  ten  dollars,  coin,  the  monej 
of  the  railroad  company,  and  paid  it  over  as  money  made 
upon  the  execution.  On  the  preceding  fourth  day  of  February, 
an  execution  in  favor  of  the  respondent  and  against  the  same 
defendants  was  delivered  to  Sydney  Wright,  a  deputy  of  the 
appellant,  which  was  returned  unsatisfied,  for  the  reason  that 
the  officer  could  find  no  property  upon  which  to  levy.  The 
respondent  has  brought  this  action  to  recover  the  amount  of 
the  execution  delivered  to  Wright,  insisting  that  because  it 
was  placed  in  the  hands  of  the  deputy  before  the  junior  execu- 
tion was  delivered  to  the  sheriff,  it  should  first  be  satisfied, 
and  that  the  sheriff  was  guilty  of  misconduct  in  not  thus 
applying  the  money  that  came  to  his  hands,  instead  of  paying 
it  over  to  the  bank.  At  the  same  time  it  is  conceded  thai 
the  sheriff  acted  in  perfect  good  faith  in  the  matter,  and  that 
when  he  levied  upon  and  paid  over  the  money  to  the  bank  he 
had  no  notice  whatever  that  his  deputy  held  any  executioii 
against  the  same  debtor.  In  view  of  these  factSj  upon  what 
principle  is  it  sought  to  charge  the  appellant  in  this  action  f 
It  is  this:  A  delivery  of  an  execution  to  a  deputy  sheriff  is 
said  in  legal  effect  to  be  a  delivery  to  the  sheriff  himself^  since, 
in  contemplation  of  law,  all  the  deputies  of  the  sheriff  are  bat 
one  officer,  being  all  servants  of  the  same  master,  and  that 
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therefore  the  sheriff  must  be  held  chargeable  with  constnictiTe 
notice  of  the  prior  execution  in  the  hands  of  his  deputy.  And 
upon  this  fiction  of  the  law,  the  whole  case  hinges. 

It  is  undoubtedly  true  that  for  many  purposes  a  sheriff  and 
his  deputies  are  regarded  as  one  officer,  in  the  sense  that  an 
official  act  of  the  deputy  is  deemed  the  act  of  the  sheriff,  and 
the  sheriff  is  held  responsible  for  such  act  as  his  own,  though 
he  may  have  had  no  personal  knowledge  of  the  matter,  and 
been  individually  guilty  of  no  wrong.  All  processes  are  di- 
rected to  the  sheriff  as  such,  who  is  required  to  do  the  thing 
therein  commanded  to  be  done;  and  the  sheriff  is  responsible 
to  the  world  for  all  breaches'of  duty,  or  official  misconduct  on 
the  part  of  any  of  his  deputies.  For  this  reason,  an  action  for 
a  breach  of  duty  of  the  office  of  sheriff  must  be  brought 
against  the  high  sheriff,  though  the  breach  was  by  the  default 
of  the  under-sheriff;  Cameron  v.  Reynolds^  1  Cowp.  403.  In 
this  sense,  the  sheriff  and  his  deputies  may  be  said  to  consti- 
tute one  officer.  But  still  the  deputies  of  a  sheriff,  in  relation 
to  each  other,  must  often  be  considered  as  several  officers, 
with  distinct  rights,  and  acting  with  distinct  liabilities:  Odir 
ome  V.  CoUey,  2  N.  H.  66  [9  Am.  Dec.  39] ;  VitUon  v.  Bradford^ 
18  Mass.  114  [7  Am.  Dec.  119];  Thompson  v.  Marsh,  14  Id. 
269;  Bagley  v.  WhitCy  4  Pick.  395  [16  Am.  Dec.  353].  The 
maxim,  then,  that  a  sheriff  and  his  deputies  constitute  but  one 
person,  has  received  qualification  in  various  cases  which  have 
come  before  the  courts.  Philosophically  speaking,  of  course, 
the  maxim  has  no  truth  or  foundation  whatever.  The  legal 
identity  of  the  sheriff  and  his  deputies  is  maintained  for  the 
plain  and  obvious  purpose  to  render  the  sheriff,  in  a  civil 
action,  liable  for  the  official  acts  of  his  deputies  as  if  they 
were  his  own  acts.  But  to  say  that  whatever  comes  to  the 
possession  of  one  or  all  the  deputies  comes  to  the  possession 
of  the  sheriff,  and  that  he  is  chargeable  with  notice  of  all 
which  comes  to  the  knowledge  of  any  and  all  his  deputies,  is 
a  proposition  of  law  which,  we  think,  cannot  be  maintained. 
And  the  fallacy  of  the  proposition  cannot,  perhaps,  better  be 
illustrated  than  by  applying  it  to  the  circumstances  and  facts 
of  this  case.  It  is  not  pretended  that  the  deputy  Wright  was 
guilty  of  any  neglect  of  duty  in  not  seizing,  under  his  execu- 
tion, the  coin  belonging  to  the  railroad  company.  If  he  could 
have  found  this  coin,  he  was  expressly  authorized  by  our  stat- 
ute to  levy  upon  it,  and  pay  it  over  as  so  much  money  col* 
leoted  upon  the  execution:  Sec.  19,  c.  134,  R.  8.  1858.    But 
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U  doee  not  appear  that  by  the  exercise  of  any  degree  of  dili- 
gence he  ootdd  have  found  the  coin.  So  the  deputy  has  not 
been  guilty  of  any  default  or  misconduct,  and  if  this  action  ia 
maintained,  it  is  very  obvious  the  sheriff  can  have  no  actioii 
aver  against  his  deputy. 

But  to  bring  to  a  closer  test  the  proposition  that  a  sheriff 
and  all  his  deputies  must  be  considered  as  one  person,  and 
that  the  sheriff  must  be  chargeable  with  notice  of  all  matters 
which  come  to  the  possession  or  knowledge  of  such  deputies, 
take  a  case  suggested  on  the  argument,  and  which  will  occur 
to  any  one  reflecting  on  the  subject  An  execution  against  A 
is  put  into  the  hands  of  a  deputy*,  who  knows  of  no  property 
belcmging  to  A  to  satisfy  the  same.  Another  deputy  has  in- 
fbrmation  of  property  possessed  by  A  sufficient  to  satisfy  the 
execution,  but  has  no  knowledge  that  an  execution  is  out 
against  him.  The  sheriff  has  no  knowledge  of  any  execution 
against  A,  or  of  any  property  belonging  to  him.  Under  these 
circumstances,  is  the  sheriff  to  be  charged  with  constructive 
notice  of  the  execution  in  the  hands  of  one  deputy,  and  of  the 
information  possessed  by  the  other  in  respect  to  property  be- 
longing to  the  debtor,  and  thus  held  liable  for  a  breach  of 
duty  in  not  making  the  money  on  the  execution  which  he 
never  saw?  To  contend  for  such  a  proposition  would  seem 
Uttie  else  than  the  most  glaring  absurdity;  and  yet  we  see  no 
eecape  from  such  a  result,  if  the  maxim  that  the  sheriff  and 
his  deputies  are  to  be  regarded  as  one  person  is  to  be  accepted 
without  limitation.  The  only  ground  for  saying  that  the 
sheriff  is  liable  in  this  action,  is  that  when  he  paid  the  money 
which  he  had  collected  on  the  junior  execution  over  to  the 
bank,  he  must  be  chargeable  with  notice  of  the  senior  execu* 
tion  in  the  hands  of  his  deputy.  It  is  admitted  that  he  acted 
in  the  matter  with  entire  good  faith,  and  did  not  know  that 
Wright  held  or  had  any  execution  against  the  railroad  com- 
pany in  favor  of  the  respondent.  We  think,  under  these  cir> 
cumstances,  to  hold  him  liable  ^^is  to  carry  beyond  the  reason 
of  the  principle  and  into  flagrant  absurdities  the  maxim  that 
the  sheriff  and  his  deputies  constitute  but  one  person.'* 
Whether  the  liability  of  the  sheriff  would  haye  been  changed 
had  he  collected  and  paid  over  the  coin  to  the  bank  with 
actual  knowledge  of  the  prior  execution  in  the  hands  of  the 
deputy,  we  are  not  called  upon  to  decide.  At  oommon  law,  it 
is  well  settied,  the  execution  had  relation  to  its  teste,  and 
bound  the  goods  and  chattels  of  the  debtor  from  that  dataw 
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ThiB  rule  was  changed  by  the  statute  of  fraude,  which  declared 
that  the  execution  should  bind  the  property  only  from  the 
time  it  was  delivered  to  the  sherifT  to  be  executed:  Smalcomh^ 
T.  Bv^kinghamj  1  Com.  35;  Payne  v.  Drewe^  4  East,  523;  . 
HoichhisB  y.  McVickar^  12  Johns.  403;  Lawbert  v.  PavJtding^ 
18  Id.  811;  Marsh  v.  Lawrence^  4  Cow.  461. 

Probably  in  Kentucky  the  sheriff  would  be  held  to  be  iu 
default  for  paying  over  money  on  a  junior  execution,  knowing 
that  a  prior  one  was  in  the  hands  of  his  deputy:  Million  ▼. 
Commonwealthj  1  B.  Mon.  310  [36  Am.  Dec.  580];  Ferguwn  t. 
Williams,  3  Id.  302  [39  Am.  Dec.  466].  And  when  the  money 
produced  on  the  second  execution  happened  to  remain  in  the 
hands  of  the  sheriff  when  an  application  was  made  to  the 
court  for  a  rule  directing  to  whom  it  should  be  paid,  it  has 
been  ordered  to  be  paid  to  the  plaintiff  in  the  first  execution: 
Lambert  v.  Paulding,  18  Johns.  311.  In  New  York,  however, 
the  execution  is  a  lien  upon  the  property  of  the  judgment 
debtor  from  its  delivery  to  the  sheriff:  Marsh  v.  Lawrence ,  4 
Cow.  461;  while  our  statute  declares  that  *' personal  property 
shall  be  bound  from  the  time  it  is  seized  on  execution:"  Sea 
18,  c.  134.  Whether  this  statute  does  not  materially  change 
the  law  upon  this  subject,  and  postpone  the  lien  xxpon  the 
property  until  it  is  actually  seized  on  the  execution,  may 
admit  of  grave  doubt.  If  that  be  the  effect  of  the  statute^ 
then  even  if  the  money  had  remained  in  the  hands  of  the 
sheriff,  when  an  application  was  made  to  apply  it  on  the  exe* 
cution  in  favor  of  the  respondent,  the  court  would  not  so  have 
applied  it 

It  follows  from  these  views  that  the  judgment  of  the  circuit 
court  must  be  reversed,  and  a  new  trial  ordered. 


Sbxbzff,  WHnr  Liabls  iob  Acts  of  bis  Dspdtt:  See  WUtnefr,  BmiUw 
fidd^  73  Am.  Dea  684,  note  689,  where  other  caaes  are  collected. 

Thx  fbincxpal  cabs  is  cttbd  in  Knox  ▼.  Wtbater^  18  Wib.  409,  to  the  poin^ 
that  nnder  the  WiaoonBiD  atatute,  a  judgment  creditor  has  no  lien  npon  per- 
eonal  property  ol  the  debtor  until  it  is  seized  on  ezecutioa.  This  lien  take* 
effect  from  the  date  of  the  levy,  and  by  virtue  thereof,  and  is  confined  to  th» 
execution  levied.  It  is  prior  and  anperior  to  that  of  every  eaceootian  snbse- 
qoently  levied,  and  conaequantly  not  liable  to  be  defeated  by  aneh  subaequeiil 
levy,  thoogh  made  upon  a  senior  execution.  It  is  also  cited  in  Ohlaon  v.  Pieret, 
65  Id.  213,  to  the  point  that  it  is  the  duty  of  the  sheriff  to  levy  exeontions  ib 
the  order  of  time. 
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Cotton  v.  Sharpstbin. 

[14  WiiCOKinr,  3311 

AnoBNiT  AT  Law  Emflotxd  to  Colliot  Cladi,  Who  arbe  Oauam* 
nro  It  ComnoiTS  PsocnaEiM  thereof  to  hit  own  lue^  ii  liable  to  ho 
arretted  and  held  to  bail  in  a  oivil  action. 

Attobkkt  at  Law  is  Mxbslt  Aosmt  ov  hib  Cusiit,  aad  the  title  to  the 
property  which  he  ooUeote  ia  in  the  dient^  and  not  in  hinL  Hiei%  tlMve> 
fore,  liable  to  an  action  of  trover  for  tha  convereion  of  that  pt'mwaty, 
with  all  the  legal  ocofleqnenoes  of  anch  an  aotioD,  among  which  ia  aa 
execntion  againat  the  body. 

Aonrr  is  Lllblb  in  Trover  iob  CkamtaxaQ  Homst  of  im  PuaoFAir 
to  hia  own  nae,  in  the  abaenoe  of  any  aathority  on  the  part  of  the  agast 
to  treat  the  money  ooUected  by  him  aa  hia  own,  aad  to  oonafdar  himawif 
the  abaolute  debtor  of  the  principal  for  the  amoont. 

Appeal  from  the  county  court  of  Milwaukee.  The  com- 
plaint alleged  that  the  plaintiff  employed  the  defendant^  who 
was  an  attorney  at  law,  to  collect  certain  money  for  him. 
That  the  defendant  collected  the  money,  but  though  often 
requested,  refused  to  account  for  or  pay  the  same  to  the  plain- 
tiff.  The  second  count  alleged  that  the  plaintiff  employed 
the  defendant  to  prosecute  a  certain  action  for  him;  that  judg- 
ment was  rendered  therein  for  the  plaintiff;  that  defendant 
Sharpstein  caused  an  execution  to  be  issued  on  that  judgment^ 
and  at  the  execution  sale  bid  off  certain  real  estate  of  the 
Judgment  debtor;  that  Sharpstein  paid  no  money  thereon,  but 
took  the  certificate  of  sale  in  his  own  name,  and  afterwardg 
assigned  the  certificate  and  converted  the  proceeds  to  his  own 
use.  Upon  affidavits  tending  to  show  the  truth  of  the  matters 
alleged  in  the  complaint,  an  order  was  made  by  a  court  com- 
missioner for  the  arrest  of  the  defendant,  and  he  was  arrested. 
The  county  judge  made  an  order  vacating  the  order  of  arresti 
upon  the  ground  that  the  defendant  was  entitled  to  exemptioa 
under  the  constitution  of  the  state.  The  plaintiff  appealed 
from  this  order.    Other  facts  appear  from  the  opinion. 

/.  E.  Amoldf  for  the  appellant. 

BxUUr^  BxUtrickf  and  CoUreUf  for  the  respondent 

By  Court,  Paine,  J.  This  appeal  presents  the  qaestioD 
whether  an  attorney  who  has  been  employed  to  collect  a  claim, 
and  who  after  collecting  it  converts  the  proceeds  to  his  own 
use,  is  liable  to  be  arrested  and  held  to  bail  in  a  civil  action. 
For  whether  or  not  the  first  count  in  the  complaint  accurately 
alleges  a  conversion,  the  second  count  expressly  does  so^  and 
the  question  was  decided  by  the  court  below,  not  upon  any  in- 
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■nfficieiicy  in  pleading  a  conversion,  but  upon  the  broad  ground 
that  by  reason  of  the  relation  between  attorney  and  client  the 
daim  sought  to  be  recovered  was  one  founded  upon  or  growing 
out  of  a  contract,  and  therefore,  under  our  constitution,  which 
prohibits  imprisonment  for  debts  of  that  character,  the  defend- 
ant was  not  liable  to  arrest.  This  question  has  already  been 
passed  upon  by  this  court,  and  we  have  held  that  where  a  party 
has  been  guilty  of  a  tortious  conversion  of  property  he  is  liable 
to  an  action  of  tort,  and  to  all  the  consequences  of  such  an 
action,  among  which  is  an  execution  against  the  body,  not- 
withstanding he  may  have  had  a  contract  with  the  owner  of 
such  property  in  relation  thereto,  which  he  also  violated  by  such 
conversion:  In  re  Mowry^  12  Wis.  62.  It  is,  perhaps,  unneces- 
sary  to  add  anything  to  what  is  there  said  upon  this  point. 
But  I  will  say  Uiat  the  question  of  liability  to  arrest  seems  to 
me  to  depend  entirely,  in  such  cases,  upon  the  one  whether 
llie  party  is  liable  to  an  action  of  trover  or  tort.  If  he  is,  then 
all  the  incidents  to  and  results  of  such  an  action  would  seem 
necessarily  to  follow.  For  there  can  be  no  solid  reason  for 
saying,  because  the  plaintiff  might  also  have  had  a  remedy  in 
an  action  on  the  contract,  that  therefore  his  action  of  trover, 
to  which  he  is  also  entitled,  shall  be  shorn  of  a  part  of  its  ordi- 
nary incidents,  and  turned  substantially  into  a  remedy  ex  con- 
iraeiu.  The  only  manner  in  which  the  existence  of  a  contract 
in  such  cases  can  legitimately  affect  the  right  to  an  action  of 
trover  would  be  by  prohibiting  it  entirely.  And  such  is  its 
effect  where  the  plaintiff  can  only  sustain  his  action  by  a  resort 
to  the  obligation  imposed  by  the  contract.  But  nothing  is 
more  familiar  than  that  a  party  having  possession  of  property 
nnder  a  contract  for  a  special  purpose  may  tortiously  convert 
H  to  his  own  use,  and  render  himself  liable  to  an  action  of 
trover.  The  books  are  full  of  such  cases.  And  they  are  based 
npon  the  plain  proposition  that  a  party,  by  entering  into 
a  contract  with  the  owner  in  respect  to  property,  does  not 
thereby  incapacitate  himself  from  wrongfully  invading  the 
rights  of  the  owner  which  exist  independent  of  the  contract. 
And  if  he  does  so  invade  them,  the  owner's  right  of  action  is 
not  founded  upon  the  contract,  but  upon  the  tort,  and  could 
be  sustained  whether  the  contract  existed  or  not. 

If  I  contract  with  another  to  keep  and  take  caro  of  my 
horse,  and  he  neglects  to  do  it,  so  that  the  horse  is  injured, 
my  only  romedy  is  an  action  on  the  contract.  He  was  under 
no  obligation  to  keep  my  horse,  except  that  imposed  on  him 
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by  the  oontract.  And  to  BUfitain  my  action,  I  shonld  have  to 
rely  on  that  obligation.  But  if  he  should  kill  or  sell  my  horae, 
although  that  would  also  be  a  Tiolation  of  the  contract,  it 
would  be  something  more.  It  would  be  an  invasion  of  1117 
right  of  property,  which  I  did  not  have  by  virtue  of  the  con- 
tract, and  which  he  was  under  obligations  to  respect  withoat 
reference  to  the  existence  of  the  contract.  Therefore  it  is  a 
tort,  and  I  may  maintain  trover,  simply  because  I  do  not  haire 
to  rely  upon  the  contract  at  all  to  sustain  my  right.  Hence 
all  that  class  of  cases  which  sustain  the  right  to  an  action  of 
trover  upon  such  facts  are  authorities  against  the  position  thai 
the  claim  sought  to  be  recovered  in  such  an  action  is  a  ^^debt 
arising  out  of  or  founded  upon  a  contract."  If  it  were  such 
a  debt,  then  the  action  of  trover  could  not  be  sustained. 

There  is  a  class  of  cases  very  forcibly  illustrating  the  posi- 
tion that  in  such  instances  the  right  of  action  does  not  depend 
at  all  on  the  contract,  by  holding  that  even  though  the  oontract 
be  illegal  and  void  as  against  public  policy,  still  the  owner  may 
recover  for  a  wrongful  invasion  of  his  right  of  property  existins 
independent  of  the  contract.  A  very  well-reasoned  case  ut 
this  description  is  that  of  Woodman  v.  Hubhard^  25  N.  H.  67 
[57  Am.  Dec.  310].  There  a  horse  was  hired  to  go  to  a  par- 
ticular place,  but  was  driven  beyond  that  place  and  injured. 
The  court  held,  as  has  been  often  held,  that  it  was  a  convei^ 
sion.  '  The  defense  was  set  up  that  the  contract  of  hiring  waa 
made  on  Sunday,  and  was  therefore  illegal;  but  the  court  said 
that  although  illegal,  that  would  not  defeat  the  right  of  action, 
because  this  did  not  depend  at  all  on  the  contract.  This  con- 
clusion seems  entirely  in  harmony  with  the  result  of  the  claaa 
of  cases  already  referred  to,  which  allow  an  action  of  trover 
upon  such  facts,  where  no  question  is  made  as  to  the  legality 
of  the  contract.  The  contract  being  valid,  trover  is  sustained, 
because  the  right  of  action  is  not  founded  on  the  contract,  but 
on  the  tort.  It  would,  therefore,  follow  that  even  though  the 
contract  were  illegal,  that  ought  not  to  defeat  the  action  cf 
trover.  I  think  the  reasoning  of  that  case  much  preferable  to 
that  of  Gregg  v.  Wyman^  4  Gush.  322,  which  is  referred  to  in  it, 
and  which  held  an  opposite  doctrine* 

The  same  conclusion  also  results  from  that  class  of  cases 
which  hold  an  infant  liable  for  the  conversion  of  property^ 
though  he  may  have  had  a  contract  in  respect  to  such  prop- 
erty, which  he  also  violated.  So  far  as  the  remedy  on  the  con- 
tract was  concerned,  he  could  avoid  it  by  his  inftmcy.     But 
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far  the  tort  he  is  held  liable,  as  the  right  of  action  did  not  rest 
«pon  the  contract:  Homer  y.  Thwingj  3  Pick.  492;  Vasse  y. 
Smithy  6  Cranch,  231;  Campbell  y.  Stakes,  2  Wend.  143,  144 
[19  Am.  Deo.  561]. 

The  doctrine,  therefore,  which  was  acted  on  in  In  re  Mowry 
12  Wis.  62,  and  which  is  supported  by  the  foregoing  consider- 
ations, would  seem  to  settle  the  question  presented  here  in 
favor  of  the  defendant's  liability  to  arrest,  unless  the  fact  that 
he  was  an  attorney  creates  an  exception.  We  can  see  no  rea<- 
Bon  why  it  should.  On  the  contrary,  we  fully  concur  in  the 
remark  of  the  court  in  Bredin  y.  Kinglandy  4  Watts,  422, 
quoted  by  the  respondent's  counsel,  that  '*  there  is  no  distinc- 
tion in  reason  between  an  attorney  at  law  and  an  attorney  in 
&ct."  An  attorney  at  law  is  an  agent — ^nothing  more.  The 
title  to  property  which  he  collects  for  his  principal  is  in  the 
principal,  and  not  in  him.  And  he  should  be  liable  to  an  ac- 
tion for  the  conyersion  of  that  property  in  the  same  manner 
that  any  other  agent  would  be. 

The  relation  of  attorney  and  client  is  undoubtedly  founded 
upon  a  contract.  The  attorney  would  be  liable  to  account, 
and  to  an  action  for  negligence  in  performing  his  duties. 
This  is  all  the  respondent's  authorities  go  to  show,  and  this  is 
readily  conceded.  £ut  it  by  no  means  follows  that  he  would 
net  be  liable  also  in  troyer  if  he  conyerted  the  property  of  his 
principal,  or  that  such  an  action  would  be  for  a  debt  founded 
on  the  contract.  That  agents  are  so  liable  for  a  conyersion, 
and  the  distinction  between  actions  for  the  tort  and  actions  on 
the  contract  are  well  established:  Paley  on  Agency,  78;  Story 
on  Bailments,  sec.  191;  McMorris  y.  Simpson,  21  Wend.  610. 
There  would  seem  to  be  really  no  room  for  questioning  the 
liability  of  an  attorney  to  an  action  of  trover  for  converting 
any  other  property  besides  money,  which  he  had  collected  for 
his  employer.  Suppose  he  should,  by  direction  of  his  princi- 
pal, receive  pajnnent  in  horses  or  cattle,  and  without  authority 
should  sell  or  convert  them  to  his  own  use,  could  it  be  said 
that  he  would  not  be  liable  in  trover?  Could  it  be  said  that 
an  action  for  such  conversion  was  for  a  debt  founded  on  con- 
tract? It  seems  clearly  not.  And  without  relying  necessarily 
upon  the  position  that  an  attorney  would  be  liable  in  trover 
Cor  money  which  he  had  collected  and  refused  to  pay  over, 
we  think  the  second  cause  of  action  stated  in  the  complaint  is 
good,  for  a  conversion  of  the  marshal's  certificate.  It  shows 
thai  the  defendant,  having  recovered  a  judgment  for  the  plaio- 
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tiff,  oa  which  the  jadgment  debtor's  hmd  was  sold,  bid  off  tha 
«and  fixr  the  judgment,  and  instead  of  taking  the  oertificato 
in  the  plaintiff's  name,  took  it  in  his  own  name,  and  after- 
wards sold  it  and  appropriated  the  proceeds  to  his  own  nse. 
This  woold  seem  to  be  clearly  a  conversion  of  the  certificate, 
which  shoold  have  been  taken  in  the  plaintiff's  name,  and 
which,  having  been  taken  in  the  defendant's  name,  the  plain- 
tiff was  entitled  to  have  transferred  to  him.  The  defendant 
had  no  authority,  by  virtue  merely  of  his  position  as  attorney, 
to  sell  the  certificate  to  anybody  else.  And  an  unauthorised 
sale  is  a  conversion:  EUer  v.  Baileyy  8  Pa.  St.  443;  Story  on 
Agency,  sec.  437.  The  sale  of  the  certificate  seems  entirely 
similar  in  its  character  to  the  act  of  the  defendant  in  the  ci 
of  McNear  v.  Atwood^  17  Me.  434,  who  was  authorized  to 
ceive  a  note  for  his  principal,  and  instead  of  taking  it  payable 
to  his  principal  took  it  payable  to  himself,  and  negotiated  it 
for  his  own  use.  He  was  held  liable  in  trover  for  a  conversion 
of  the  note.  So  in  Hogg  v.  Snaiihy  1  Taunt  347,  it  was  held 
that  an  attorney  having  power  to  collect  and  receive  his  prin- 
cipal's salary  had  no  power  to  negotiate  bills  received  in  pay- 
ment: See  also  WUaon  v.  Wadleigh^  36  Me.  499;  WiUon  v. 
/enningsj  3  Ohio  St.  528. 

In  relation  to  the  cause  of  action  first  stated  in  the  com- 
plaiQt,  it  may  be  doubtful  whether  it  was  intended  to  oharige 
a  conversion  of  the  money,  or  to  proceed  on  the  contract  £9r 
not  accounting.  It  does  not  aver  that  the  defendant  had  con- 
verted the  money  to  his  own  use,  but  it  does  aver  that  he  had 
refused  to  pay  it  over  on  demand.  This,  though  perhaps  net 
a  sufficient  allegation  of  conversion,  would  be  sufficient  evi* 
dence  of  one,  provided  an  action  of  trover  can  be  maintained 
against  an  agent  for  converting  the  money  of  his  principal  to 
his  own  use.  Whether  such  an  action  can  be  sustained  is  a 
question  not  without  difficulty,  or  at  least  is  one  which  may 
give  rise  to  difficulty  in  ite  practical  application,  assuming 
that  the  action  can  be  sustained.  That  it  can  be  sustained 
under  some  circumstances  seems  to  us  to  result  necessarily 
from  well-esteblished  principles.  Thus  there  can  be  no  doubt 
that  the  title  to  money  which  an  agent  has  collected  for  his 
principal,  at  least  so  long  as  ite  identity  can  be  esteblished,  is 
in  the  principal,  and  not  in  the  agent:  Stoty  on  Agency,  see. 
229;  Paley  on  Agency,  95.  Suppose,  then,  an  attorney  em- 
ployed to  collect  a  claim  should  receive  in  payment  a  box  of 
specie,  or  a  package  of  bills,  and  while  it  was  thus  sepamte. 
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the  principal  should  demand  its  deliyeiy,  and  the  attorney 
Bhonld  absolutely  refuse  to  pay  it  over.  Can  there  be  any  rea- 
son why  he  should  not  be  liable  in  trover,  any  more  than  why 
any  other  agent  should  not,  who  refuses  to  deliver  any  other 
kind  of  property  when  bound  to  do  so?  We  can  see  none. 
The  case  would  be  no  stronger  if  we  assumed  that  the  agent 
actually  expended  the  money  for  his  own  use.  The  idea  tliat 
he  would  not  be  liable  in  either  case  can  be  justified  only 
npon  the  theory  that  the  title  to  the  money  is  in  him,  and  not 
in  his  employer.  But  this,  as  we  have  already  seen,  is  not  so. 
The  money,  when  collected,  does  not  become  his  own,  and  he 
a  mere  debtor  of  his  client  for  that  amount,  but  the  title  to  the 
money  is  in  the  client.  This  rule  is  necessary  frequently  both 
for  the  protection  of  the  attorney  and  the  client.  If  it  were 
not  so,  if  an  attorney,  having  collected  money,  should  die  with 
it  in  bis  hands,  though  he  has  no  other,  the  principal,  being 
only  a  creditor,  would  have  to  come  in  and  share  with  other 
creditors  in  the  very  money  which  was  collected  for  him.  On 
the  other  hand,  though  the  attorney  should  use  all  care  and 
diligence  in  keeping  the  money,  if  it  should  be  lost  or  destroyed 
without  his  fault,  being  only  a  debtor  to  his  principal,  the  loss 
would  be  his,  and  he  would  still  owe  the  debt.  But  neither  of 
these  things  is  so.  In  the  one  case,  on  the  death  of  the  agent, 
the  money,  being  identified,  would  belong  to  the  principal;  in 
the  other,  the  agent  having  used  due  diligence  in  keeping  his 
principal's  property,  the  loss  would  fall  on  the  principal,  and 
not  on  him.  We  can  see  no  reason,  then,  so  long  as  the 
identity  of  the  money  and  its  conversion  are  clearly  estab- 
lished, why  it  should  be  governed  by  any  other  rule  than  the 
conversion  of  any  other  property. 

But  a  difficulty  in  applying  this  rule  may  arise  from  the 
fadhty  with  which  money  is  mingled  with  other  money,  and 
the  habit  which  undoubtedly  prevails  quite  extensively  among 
those  who  collect  money  for  others,  of  mingling  it  with  their 
own,  so  that  it  can  no  longer  be  identified.  It  is  admitted 
that  where  this  is  done,  it  can  no  longer  be  followed  and  spe- 
cifically recovered.  And  it  may,  perhaps,  well  be  said  that 
where,  by  the  course  of  dealing  between  the  parties,  the  agent 
has  been  accustomed  to  treat  the  money  collected  as  his  own, 
and  to  consider  himself  the  absolute  debtor  of  the  principal 
for  the  amount,  which  practice  has  been  recognized  by  the 
principal,  an  authority  for  that  purpose  might  be  fairly  im- 
plied which  would  protect  the  agent  from  liability  for  convert- 
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ing  the  money  of  his  principal  to  his  own  use.  Undoubtedly, 
Buch  an  authority  might  frequently  be  inferred  from  the  coutm 
of  dealing.  But  in  the  absence  of  any  such,  I  am  imable  to 
discover  any  reasoning  which  should  shield  an  agent  from  lia- 
bility in  trover  for  converting  the  money  of  his  principal  to  his 
own  use.  For  if  right  in  saying  that  when  the  money  he  has 
received  is  in  a  distinct  parcel,  and  is  demanded  by  the  owner, 
and  he  refuses  to  deliver,  he  would  be  liable  in  trover,  could 
he,  by  mingling  the  money  with  his  own,  without  any  auth<H^ 
ity,  and  then  refusing  to  pay  it  over,  place  himself  in  any 
better  position?  It  would  seem  difficult  to  support  such  a 
proposition  by  any  satisfactory  reasoning.  In  cases  where  the 
agent  so  mingles  the  money  of  his  principal  with  bis  own,  yet 
on  demand  pays  the  amount  due  to  his  principal,  the  question 
whether  he  had  technically  converted  any  part  of  the  identical 
money  he  had  received  would  be  of  no  practical  importance, 
inasmuch  as  the  principal  would  get  the  amount  belonging  to 
him.  But  when  he  so  mingles  them  without  authority,  and 
then  refuses  to  pay,  I  am  unable  to  see  why  such  refusal 
should  not  be  just  as  much  evidence  of  a  conversion  as  though 
the  money  were  still  in  a  separate  parcel.  The  only  difficulty 
growing  out  of  the  nature  of  money  is,  as  some  of  the  cases 
have  said,  a  difficulty  of  fact,  and  not  of  law.  In  law,  the 
rights  of  the  parties  in  respect  to  the  money  are  the  same  as 
in  respect  to  any  other  property.  The  only  difference  is  that 
the  identity  of  money  is  more  easily  destroyed  than  that  of 
other  property,  and  where  the  agent  has  so  destroyed  it,  it  can 
no  longer  be  specifically  recovered;  not  because  the  right  no 
longer  exists,  but  because  of  the  difficulty  in  fact.  But  this 
difficulty  does  not  exist  in  respect  to  the  question  of  the  lia- 
bility of  the  agent  for  the  conversion.  So  far  as  that  is  con- 
cerned, there  is  no  more  difficulty  in  showing  its  conversion 
than  in  showing  the  conversion  of  any  other  property.  And 
that  being  so,  it  would  follow  that  the  agent  should  be  held 
liable  for  converting  it,  upon  the  same  principle  that  he  would 
be  for  converting  any  other. 

In  Stott  V.  Alexander,  2  Sneed,  650,  it  is  assumed  that  trover 
may  be  sustained  by  an  administrator  de  bonU  non,  for  money 
of  the  intestate  which  came  into  the  hands  of  the  executor  of 
the  former  administrator,  though  the  action  failed  for  want  of 
proof  of  the  identity  of  the  money.  In  Ringo  v.  Fieldy  6  Ark. 
43,  the  defendant,  as  agent  of  the  plaintiff,  had  collected  a 
sum  of  money,  which  was  paid  in  a  box  of  Bpede,  and 
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deposited  by  the  agent  in  a  bank,  and  the  certificate  taken  in 
his  own  name.  The  court  say,  page  49:  '^  The  custody  of  the 
box  by  the  agent  was  the  possession  of  the  principal.  The 
defendant  was,  as  such  agent,  authorized  to  receive  it  for  the 
principal  and  pay  it  over  to  him.  The  depositing  of  it  in 
the  bank,  whether  as  a  general  or  special  deposit,  and  taking  the 
certificate  therefor  in  his  own  name,  were  acts  from  which  the 
jury  were  authorized  to  find  a  conversion.  If  the  deposit  was 
general,  it  became  thereby  transferred  into  a  mere  debt,  the 
legal  title  to  which  was  in  the  defendant,  and  this  would  have 
been  of  itself  a  conversion.  On  the  other  hand,  a  special  de- 
posit of  it  in  the  defendant's  own  name  was  at  least  evidence 
of  a  conversion."  In  the  case  of  An  Aitameyj  30  Sng.  L.  &  Eq. 
890;  funds  had  been  sent  to  an  attorney  to  invest  and  apply 
the  proceeds  in  carrying  on  a  divorce  suit.  He  deposited 
them  in  his  own  name,  and  used  the  money.  Lord  Campbell 
said:  ''Those  bills  were  chatteis  sent  to  him  to  be  applied  to 
a  specific  purpose  for  the  benefit  of  the  client,  and  he  could 
not  honestly  mix  the  proceeds  of  those  bills  with  his  own 
proi)er  money."  And  again:  *' Unless  there  was  some  evi- 
dence of  condonation  on  the  part  of  the  client,  we  cannot 
treat  this  as  a  case  of  mere  debt." 

We  have  found  no  case  where  the  exact  question  now  under 
discussion  has  been  decided.  But  we  are  satisfied  that  it  is 
the  clear  result  of  principles  well  established,  that  it  is  the 
duty  of  an  agent  to  keep  money  collected  by  him,  for  the 
principal  to  whom  it  belongs,  and  that  if,  in  the  absence  of 
any  authority,  express  or  implied,  to  treat  it  as  his  own,  and 
himself  as  a  mere  debtor,  he  wrongfully  converts  it  to  his 
own  use,  he  is  liable  to  an  action  of  trover,  and  to  all  the  legal 
consequences  of  such  an  action. 

It  was  said  in  the  opinion  of  the  court  below,  that  in  the 
constitutions  of  other  states,  in  the  clause  pirohibiting  impris- 
onment for  debt,  an  exception  was  inserted  excluding  persons 
acting  in  a  fiduciary  capacity;  and  it  was  claimed  that  as  no 
such  exception  is  contained  in  our  constitution,  no  such  ex- 
ception could  be  made  in  fact.  This  argument  is  undoubtedly 
correct  as  to  all  debts  of  persons  acting  in  a  fiduciary  capa- 
city, which  are  founded  upon  contract.  But  it  does  not  fol- 
low that  the  want  of  such  an  exception  would  prevent  persons 
acting  in  a  fiduciary  capacity  from  arrest  and  imprisonment 
for  a  tortious  conversion  of  property,  even  though  such  tort 
might  also  be  a  violation  of  their  trusts.     For,  as  has  already 
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been  attempted  to  be  shown,  such  an  action  is  not  for  a  ''debt 
arising  upon  contract"  at  all,  but  is  for  damages  for  a  tori. 

It  may  be  that  some  persons  acting  in  a  fiduciary  capacity, 
such  as  executors,  administrators,  and  trustees  of  express 
trusts,  might  not  be  liable  in  an  action  of  trover  for  a  cmTer- 
sion,  for  the  reason  that  the  legal  title  to  the  property  was  in 
them.  The  exception  referred  to  may  have  been  introduced 
in  other  constitutions  for  the  purpose  of  reaching  such  cases. 
But  we  think  no  such  exception  is  necessary  in  any  case 
where  the  party  is  liable  to  an  action  of  trover,  one  of  the 
established  incidents  of  which  is  an  execution  against  the 
body. 

And  there  is  nothing  vain  re  Blair j  4  Wis.  622,  in  conflict 
with  this  conclusion.  There  the  party  was  liable  only  Cm  a 
judgment  which  had  been  recovered  in  another  state,  which 
was  clearly  a  debt  arising  on  a  contract,  and  within  the  pro- 
hibition of  our  constitution. 

The  order  appealed  from  must  be  reversed,  with  costs. 


The  pbingipal  casb  is  oitsd  to  imvs  ponras  in  the  foQowiQg 
The  impriaonment  of  a  dafeacUnt  vmder  aa  exacntum  ianMd  in  an  aotioa  lor 
tort  u  not  an  impriaonment  "  for  debt  ariaing  out  of,  or  founded  on,  a  ooa* 
traot^"  within  the  meaning  of  aeotion  IG  of  article  1  of  the  oonatitntion  of 
Wiaconain:  Baker  ▼.  State,  64  Wia.  378;  Tool  r,  Cktpp,  64  Id.  227.  Whan 
the  plaanti£t  in  hia  oomplaant^  aeta  oat  unlawful  and  tortioua  acta  of  the  de- 
fendant^ and  reliea  upon  thoae  acta  aa  the  foundation  of  hia  ri^t  to  demand 
that  the  oourt  ahall  adjudge  that  the  plaintiff  reoorer  of  the  defendant  monej 
unlawfully  taken  from  him  by  anch  amlawful  and  tortioua  acta,  the  aolion  ia 
dearly  an  action  aounding  in  tort,  although  under  the  old  practice  he  might 
have  declared  in  auumpeU  for  money  had  and  received,  and  have  reoorerad 
upon  proof  of  the  aame  focta  aet  out  in  the  complaint:  Sehemuri  v.  KaMer, 
23  Id.  627;  SutUm  v.  Town  qf  Wauwatoea,  29  Id.  28;  Oraham  v.  Ohkago  ele, 
R*y  Co.,  63  Id.  483.  The  practice  of  arreating  on  meane  prooeaa,  or  at  any 
time  before  judgment  in  an  action  of  tort,  upon  the  order  of  the  judge  of  the 
court,  ia  continued  by  law  in  Wiaconain!  In  re  IStidimg,  39  Id.  60l  It  ia  alaa 
referred  to  in  Supervieore  qf  Kemnmee  Co,  v.  Decker,  80  Id.  636^  aa  having 
atated  aa  a  qucere  whether  a  coant  alleging  merely  that  the  defendant  had 
collected  certain  money  for  the  plaintiff  aa  hia  attorney  at  law,  and  had  no^ 
though  often  requeated,  accounted  for  or  paid  it  to  the  plaintiff,  enntained  a 
auffidant  allegation  of  ooovenioB. 
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Hill  v.  La  Gbossb  and  Milwaukee  R.  R.  Go 

[14  WtBCOIIBai,  »LJ 

ItafRB  OoLLionD  BT  SBKEznr  uToir  EzBounoir  cammot  wm  OiamaD 
or  HD  HunM  or  Miied  on  aa  atteclim«iit  in  bevor  of  a  craditor  of  tlM 
ezoeation  pi^^^air^  and  partienlarly  when  toch  eraditor  ki  ikm  alMrJII 

Afpbal  from  the  dxeait  court  for  Milwaukee  ooonty.  The 
opinion  statee  the  case. 

James  Q.  JentX/M^  tofr  the  appellant 

L.  Eubbell  and  E.  Marinery  for  the  respondente. 

By  Comrty  Colb,  J.  The  appellant,  who  was  sheriff  of  Mil- 
waukee county,  collected  upon  an  execution  placed  in  his 
hands,  which  was  issued  upon  a  judgment  in  favor  of  the  re- 
spondents and  against  the  La  CroBse  and  Milwaukee  Railroad 
Company,  about  the  sum  of  thirteen  thousand  four  hundred 
dollars,  Uie  amount  due  thereon.  Ue  paid  over  to  the  assignee 
of  the  judgment  the  amount  which  he  had  collected,  less  the 
sum  of  four  thousand  five  hundred  and  nineteen  dollars  and 
seventy-four  cents,  which,  it  appears  from  his  return  and  the 
writ  of  attachment  thereto  annexed,  has  been  seized  and  at- 
tached in  his  hands  by  the  coroner  on  a  writ  of  attachment 
issued  out  of  the  circuit  court  of  Milwaukee  county  in  favor 
of  the  sheriff  and  against  the  plaintiffs  in  the  execution. 
Steps  were  taken  to  compel  the  sh.eriff  to  return  the  execution, 
and  finally  the  circuit  court  ordered  that  the  sheriff  pay  into 
court  within  five  days  the  balance  of  the  money  collected 
upon  the  execution,  and  in  default  of  his  so  doing,  that  he  be 
attached  as  for  a  contempt  of  the  order  of  the  court.  From 
this  latter  order  the  sheriff  has  appealed.  A  majority  of  the 
oourt  think  this  order  must  be  affirmed. 

We  place  our  decision  upon  the  broad  ground  that  moneys 
in  the  hands  of  a  sheriff,  collected  by  him  upon  an  execution, 
cannot  be  seized  on  attachment  or  garnished  by  a  third  party, 
a  creditor  of  the  plaintiff  in  execution.  For  a  stronger  reason, 
ihey  cannot  be  seised  or  garnished  in  his  hands  in  an  attach- 
ment proceeding  in  fSstvor  of  the  sheriff  himsel£ 

We  are  well  aware  that  there  is  some  conflict  of  decisions 
upon  this  question  among  the  courts  of  our  sister  states,  arift- 
ing  upon  statutes  not  essentially  different  and  substantially 
like  our  own.  But  we  think  the  weight  of  authority  and  force 
of  argument  are  in  support  of  the  rule  which  we  adopt:  See 
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the  following  authoritiee:  1  Com.  Dig.,  tit  Attachment^  D;  3W 
ner  y.  Fendali,  1  Cranch,  117;  Staples  r.  Staples^  4  He.  63S; 
Sharp  V.  Clark^  2  Mass.  91;  Wilder  y.  Bailey,  3  Id.  289;  PaU 
lard  y.  Rose,  5  Id.  319;  Thompson  y.  Brown,  17  Pick.  462; 
Dubois  y.  Dubois,  6  Cow.  494;  Farmertf  Bank  of  Delaware  y. 
Beaston,  7  Gill  &  J.  421  [28  Am.  Dec.  226];  Jones  y.  Jones,  1 
Blaod  Ch.  443  [18  Am.  Dec.  327];  Alston  y.  Clay,  2  Hayw.  360; 
Blair  y.  CanUy,  2  Speers,  34  [42  Am.  Dec.  360];  BurriU  y. 
Letson,  Id.  378;  S.  C,  1  Strobh.  239;  First  y.  Miller,  4  Bibb,  311; 
Dawson  y.  Holcomb,  1  Ohio,  275  [13  Am.  Dec.  618];  Z>ron«  y. 
McGavock,  7  Humph.  132;  Marvin  y.  HawUy,  9  Mo.  378  [48 
Am.  Dec.  547];  Seddick  v.  Smith,  3  Scam.  451;  Clymer  y.  YFII- 
lu,  3  Cal.  363  [58  Am.  Dec.  514];  contra:  Hurtbut  t.  Bides, 
17  Vt.  193  [44  Am.  Dec.  329];  Subbins  y.  Peeler,  29  Id.  289; 
Woodbridge  y.  Morse,  5  N.  H.  519;  Crane  y.  JPre^se,  1  Harr.  30& 

It  is  trae  thatcourto  which  haye  denied  that  moneys  heUL 
by  a  sheriff  in  his  official  capacity  coold  be  reached  by  leyy 
or  attachment  proceedings  haye  not  always  assigned  the  same 
reasons  or  stated  the  same  grounds  for  their  decisions.  Somi 
haye  said  that  money  thus  in  the  hands  of  the  sheriff  was  in 
the  custody  of  the  law,  and  therefore  could  not  be  attached; 
others  that  it  was  not  the  property  of  the  execution  creditor 
until  paid  oyer;  others  that  the  statutes  do  not  refer  to  officers 
holding  money  in  an  official  capacity,  but  to  persons  who^  by 
their  yoluntary  agency,  haye  taken  possession  of  the  goods 
and  effects  of  the  debtor,  or  haye  become  indebted  to  him  on 
contract;  while  others  place  their  decisions  on  grounds  of  pub> 
lie  policy,  to  saye  officers  from  litigation  and  expense  in  answer- 
ing  to  tiie  many  garnishee  suits  which  might  be  commenced 
against  them. 

Without  dwelling  upon  these  reasons,  or  attempting  to 
fortify  them  by  argument,  we  will  say  that  there  is  one  consid- 
eration for  exempting  money  in  the  hands  of  a  sheriff  fiom 
leyy  or  attachment,  which  to  our  minds  is  yery  cogent,  and 
which  is  well  presented  by  the  court  in  the  case  of  Marvin  y. 
Hawley,  9  Mo.  378  [43  Am.  Dec.  547].  The  court  there  say: 
'^  If  the  practice  of  garnishing  the  sheriff  for  money  in  his 
hands  receiyed  on  execution  were  tolerated,  it  would  not  only 
greatly  interrupt  the  due  and  speedy  administration  of  the 
law,  and  preyent  the  courts  from  consummating  their  judg- 
ments, but  it  would  inyolye  the  ministerial  officers  of  the 
courts  in  interminable  difficulties  and  delay  in  the  dischaigi 
of  their  duties." 
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It  appears  to  us  that  there  is  much  force  in  these  obsenra* 
tions.  The  ordinary  duties  of  sheriffs  are  frequently  arduous 
and  responsible.  They  would  be  much  more  so  if  they  were 
liable  to  be  drawn  off  to  every  part  of  the  county  to  answer 
as  garnishees  in  the  numerous  cases  which  might  be  com- 
menced before  justices  of  the  'peace.  It  might  be  said  that 
they  would  recover  costs,  but  this  would  be  a  very  inadequate 
compensation  for  the  expenses  incurred,  while  at  times  the 
practice  would  inevitably  hinder  and  delay  the  sheriff  in  the 
discharge  of  those  duties  connected  with  the  administration 
of  the  civil  and  criminal  law  of  the  state.  We  therefore 
think  the  sheriff,  having  the  official  possession  of  moneys  col- 
lected upon  execution,  should  be  exempt  from  having  the 
same  attached  or  garnished. 

The  order  of  the  circuit  court  is  affirmed. 

DixoNy  C.  J.,  dissented. 


HumCIPAL  OOBPORATIOK  IS  NOT  LlABLS  TO  GABNIBBiailT:  Sm  MofCfT  6(fr 

^  BaUimore  y.  Root,  S3  Am.  Deo.  602,  note  609,  where  other  cases  sie  ool« 
Isoted:  Merrell  y.  CampbeU,  49  Wis.  536^  citing  the  principel  esse. 

SHSBim  ANB  Othib  Sdolab  OnnoiBS  abb  not  Liablb  to  Oabnus- 
MXNT  for  moneys  in  their  hands  ss  soch  officers:  BumUam  ▼.  Cify  qfFond  du 
Lae,  15  Wis.  194;  J.  /.  C<ue  ThrMkg  Maehme  Co.  y.  Miracle,  64  Id.  S98l 
both  eitmg  the  prindpel  case. 


Gbant  V.  Lewis. 

ri4  WXICOMBHI,  487.] 

As  GcBnauL  Bxrut,  Bbclabations  ov  Vbniwb  Madb  ajtib  Hb  has 
Pabtbd  with  niB  Titlb  are  not  admissible  in  eyidence  to  affect  the 
title  of  the  yendee;  but  where  the  yendor  of  the  goods  remains  in  the 
aetnal  possession  of  them,  his  statements  explanatory  of  snch  possession, 
and  of  the  relation  which  he  then  holds  to  the  property,  are  admissible 
for  the  purpose  of  showing  fraad  in  the  sale,  if  they  have  that  tendency. 

RsnNTioN  or  Possbssion  or  Goods  by  Vbndob  is  Pbbsumpttvb  Etidkncb 
of  fraud,  and  the  burden  of  rebutting  this  presumption,  and  of  showing 
by  satisfactory  evidence  that  there  was  really  no  intent  to  defraud,  is 
cast  upon  the  purchaser. 

Whbbb  Vbndob  or  Goods  Makbs  Abbanobkbnt  with  Vksdke,  by  which 
the  former  shsll  have  the  privilege  of  reclaiming  them  upon  pa]rment  of 
the  amount  of  a  claim  which  the  vendee  holds  against  him,  such  arrange- 
ment will  create  a  trust  for  the  benefit  of  the  vendor,  and  render  the  sale 
yoid  as  to  creditors^  if  the  value  of  the  goods  exceeds  the  amount  ol  such 
daim.  But  if  the  value  of  the  goods  did  not  exceed  the  amount  of  the 
vendee's  daim^  it  is  doubtful  whether  the  reeervation  of  the  right  to  buy 
them  back  at  their  full  value  would  constituts  such  a  benefit  to  the  ven- 
dor as  to  sroid  the  sals. 
Am.  Daa  Vol.  LZXX-^00 
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Whxbi  Vxndob  of  Goodb  Bbtaihs  PonnsoH  tbebmow  NQMniAU.T  m 
Aanrr  or  Vexdme,  \mt  with  the  ri^t  to  mH  and  have  all  he  can  inaka 
beyond  the  actoal  coet^  that  is  aooh  an  interest  reserred  as  is  nttarij  mr 
oonsistent  with  good  faith  in  the  sale^  as  against  his  erediton. 


Appeal  from  the  circuit  court  for  Crawford  county.  The 
following  instructions  given  hj  the  court  were  excepted  to  by 
the  defendants:  ^'  1.  That  the  seyeral  matters  given  in  evi- 
dence on  the  part  of  the  defendants  were  not  su£Scient,  in  law^ 
to  bar  the  plaintiff  of  his  action;  2.  That  if  the  jury  believed 
from  the  evidence  that  the  plaintiff,  at  or  about  the  time  he 
purchased  of  Ammon  the  goods  and  chattels  in  controversy, 
made  an  arrangement  with  said  Ammon  whereby  the  latter 
was  to  have  the  privilege  of  selling  said  goods  and  chattels  as 
agent,  and  reserve  to  himself  all  the  avails  of  said  goods  and 
chattels  over  and  above  the  cost  price  of  the  same,  with  the 
expense  of  transportation  added,  as  a  commission  for  services 
in  selling,  that  state  of  facts  did  not  constitute  the  plaintiff  a 
trustee  for  the  benefit  of  Ammon,  so  as  to  make  the  sale  fiuuda- 
lent  and  void  as  to  Ammon's  creditors/'  The  other  facts 
appear  from  the  opinion. 

L.  WymaUj  for  the  appellants. 
0.  B.  ThomoBj  for  the  respondent. 

By  Court,  Paine,  J.  This  was  an  action  brought  for  the 
alleged  wrongful  taking  and  detention  of  a  stock  of  goods. 
The  plaintiff  claimed  them  under  a  sale  from  Ammon,  and 
the  defendants  had  seized  them  upon  an  attachment  against 
the  goods  of  Ammon,  issued  in  favor  of  some  of  his  creditors 
subsequently  to  the  sale.  The  material  question  upon  the  trial 
was,  whether  the  sale  to  the  plaintiff  was  fraudulent  and  void 
as  against  Ammon's  creditors? 

It  appeared  that  Ammon  was  left  in  possession  of  the  goods, 
and  the  defendants,  to  show  fraud  in  the  sale,  offered  in  evi- 
dence his  declarations  just  preceding  the  levy  in  respect  to  the 
character  of  the  transfer  from  him  to  the  plaintiff.  This  was 
rejected  by  the  court,  which  we  think  was  error. 

The  general  rule  is,  it  is  true,  that  the  declarations  of  a  ven- 
dor, made  after  he  has  parted  with  his  title,  are  not  admissible 
in  evidence  to  affect  the  title  of  the  vendee.  But  an  exceptioa 
to  this  rule  is  so  far  established,  that  where  the  vendor  remains 
in  the  actual  possession  of  the  goods,  his  statements  explana- 
tory of  such  possession,  and  of  the  relation  which  he  then  holds 
to  the  property,  are  admissible  as  original  evidence,  and  fiir 
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the  purpoee  of  showing  fraud  in  the  sale,  if  they  have  that 
tendency:  1  Phill.  Ev.,  Cowen,  Hill,  and  Edwards's  Notes,  4th 
Am.  ed.,  p.  197;  Camahan  v.  Wood,  2  Swan,  502.  The  case  of 
Donaldson  v.  Johnson^  2  Chand.  160,  decided  that  in  the  case  of 
a  chattel  mortgage,  the  declarations  of  the  mortgagor,  made  after 
the  filing  of  the  mortgage,  although  he  was  in  possession  of  the 
property,  were  not  admissible.  But  the  decision  was  expressly 
placed  upon  the  ground  that  the  filing  was  made  equivalent 
to  a  change  of  the  possession,  and  the  opinion  clearly  implies 
that  in  the  case  of  an  absolute  sale,  where  the  vendor  is  left  in 
possession,  his  declarations  concerning  that  possession  and  the 
nature  of  his  right  would  be  evidence. 

The  court  below  also  erred  in  refusing  several  of  the  instruo* 
tions  asked  for  by  the  defendants'  counsel.  They  asked, 
among  others,  the  following:  ''In  this  case,  the  plaintiff  must 
show  by  satisfactory  proof  on  his  part,  that  the  sale  by  Ammon 
to  him  was  made  in  good  faith  and  without  any  intent  to 
defraud  creditors."  There  can  be  no  doubt,  uix)n  the  evidence, 
that  this  instruction  should  have  been  given.  All  the  witnesses 
who  testified  on  the  subject  stated  that  Amnion  was  left  in 
the  actual  possession  of  the  property  sold.  It  is  true,  the  plain* 
tiff  offered  evidence  tending  to  show  that  he  continued  in  such 
possession  as  the  plaintiff's  agent.  But  even  if  that  were 
really  so,  and  the  sale  made  in  good  faith,  yet  that  is  not  such 
an  ''actual"  change  of  possession  as  the  statute  contemplates, 
in  order  to  rebut  the  presumption  of  fraud.  ^  It  means  such  a 
change  that  the  vendor  ceases  to  possess  the  goods  in  any 
capacity  whatever.  There  may  undoubtedly  be  an  honest  sale, 
and  the  vendor  left  in  possession  in  good  faith  as  the  vendee's 
agent.  But  it  looks  so  much  the  other  way  on  the  face  of  it, 
without  explanation,  that  the  statute  makes  the  mere  fact  of 
the  continued  possession  of  the  vendor  presumptive  evidence 
of  fraud,  and  conclusive,  unless  the  purchaser  shows  by  satis- 
factory evidence  that  there  was  really  no  intent  to  defraud, 
that  burden  being  thrown  upon  him:  R.  S.,  c.  107,  sec.  5; 
Camp  V.  Camp,  2  Hill  (N.  Y.),  628;  Ilanford  v.  Artcher,  A  Id. 
297.  The  instruction  asked  was  therefore  nothing  more  than 
the  statute  plainly  provides  for. 

A  number  of  other  instructions  were  neked  for,  and  seem  to 
have  been  uniformly  refused.  They  relate  principally  to  the 
evidence  tending,  as  was  claimed,  to  show  a  secret  trust  re- 
served for  the  benefit  of  Ammon.  Among  others,  the  following 
was  asked:  "  If  the  jury  believe  from  the  testimony  that  it  was 
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«  •ecret  part  of  the  arrangement  at  the  time  of  the  sale  from 
.Ammon  to  the  plaintiff^  that  Ammon  was  to  have  the  privilege 
-of  paying  Grant  the  amomit  of  his  claim,  and  have  the  goods 
"back  again,  such  agreement  or  arrangement  would  create  a 
trust  for  the  benefit  of  Ammon,  and  [render]  the  sale  from  Am- 
mon  to  the  plaintiff  void  as  to  creditors." 

The  correctness  of  this  instruction  would  seem  to  depend 
upon  the  question  whether  the  goods  were  of  a  greater  value 
than  the  amount  of  Grant's  claim.  If  they  were,  then  such  a 
provifiion  in  the  eontract  would  undoubtedly  reserve  to  the 
^rendor  a  beneficial  interest.  Assuming  that  the  goods  woe 
of  the  value  at  which  they  were  invoiced,  which  was  something 
tnm  three  thousand  five  hundred  dollars,  Grant's  claim  bemg 
«iily  about  two  thousand  six  hundred  dollars — ^the  right  re- 
served in  the  sale  by  the  vendor  to  have  the  goods  again  od 
paying  the  claim  would  clearly  be  a  beneficial  right  to  the 
amount  of  the  excess  of  value  over  and  above  the  debt.  Such 
a  transfer  would  be  very  similar  in  its  nature  to  a  mortgage 
where  the  mortgaged  property  exceeded  the  value  of  the  debt 
secured.  But  there  was  some  evidence  tending  to  show  that 
the  real  value  of  the  goods  was  no  greater  than  the  plaintiff's 
claim,  and  if  the  jury  had  so  found,  then  it  is  very  doubtfdl 
whether  the  reserved  right  of  buying  them  back  at  their  full 
value  would  constitute  such  a  benefit  to  the  vendor  as  to  avoid 
the  sale.  The  court  was,  therefore,  right  in  refusing  this 
instruction  in  the  absolute  form  in  which  it  was  drawn. 

But  the  defendants  also  asked  the  following:  ^*  If  the  jury 
believe  from  the  testimony  that  Ammon  was  to  sell  the  goods 
«nd  account  to  the  plaintiff  at  the  price  which  they  cost,  or 
the  invoice  price,  and  to  retain  all  he  could  seU  them  for  over 
and  above  that  price,  that  would  constitute  a  secret  trust  in 
law,  and  [render]  the  sale  from  Ammon  to  the  plaintiff  void 
as  to  creditors,  and  the  verdict  must,  therefore,  be  for  the  de- 
fendant" It  seems  very  clear  that,  upon  the  facts  assumed 
in  this  instruction,  Ammon  would  have  reserved  to  himself 
the  entire  profits  to  be  derived  from  conducting  the  business 
It  may  be  that  an  employer  may  pay  an  agent  by  giving  him 
what  he  can  sell  for  beyond  a  given  price.  But  where  a  vendor 
is  retained  nominally  as  the  agent  of  the  vendee,  but  with  a 
right  to  sell  and  have  all  he  can  make  beyond  the  actual  costi 
that  is  such  an  interest  reserved  as  is  utterly  inconsistent  with 
good  faith  in  the  sale. 

We  do  not  consider  it  necessary  to  notice  in  detail  all  the 
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instructioxiB  that  were  asked  and  refused,  as  what  we  ha^e 
abready  said  will  sufficiently  indicate  the  views  of  this  court 
in  regard  to  the  law  applicable  to  the  case. 

The  judgment  is  reversed,  with  costs,  and  a  new  trial 
cvrdered. 


DwcLARATuas  liADB  BT  Pabtt  ajtib  Hb  HAS  CoavxisD  hk  fWDtwrly 
Are  not  admiaaible  in  eyidenoe  to  prove  the  oonvejuioe  frandnlent  w  to  hia 
creditoTB:  Burt  v.  McKmstry^  TJ  Am.  Dec.  507,  note  514,  where  other  caaee 
ue  collected.  The  declarations,  to  be  admissible,  must  have  been  made 
when  he  was  in  possession:  Sekbif  v.  Hedlon,  19  Wis.  19,  ca^g  the  priiMiipal 
ease.  Declarations  made  by  an  assignor  after  the  assignment  of  a  daim  aM 
not  admissible  in  evidence  against  his  assignee:  Welch  v.  Towik  qf  Sugar  Crmk^ 
28  Id.  624,  citing  the  principal  case. 

Rbtkntion  or  PosaEssioN  as  Evidbncb  or  Frattd  ik  Sale  or  Goom: 
See  StevenB  v.  Irmn^  76  Am.  Dec  500,  note  504,  where  other  cases  are  ool* 
lectodL  If  property  is  left  in  the  possession  of  the  vendor  as  the  agent  of  the 
vendee,  or  in  any  other  capacity  whatever,  there  is  no  such  actual  change  of 
the  possession  as  the  Wisconsin  statute  contemplates  in  order  to  rebut  the 
presumption  of  fraud:  Mamffadurtrt^  Bank  qf  MibooMiee  v.  Eugee,  59  Wis. 
226,  citing  the  principal  case.  But  acts  of  ownership  and  statements  by  a 
vendor  remaining  in  possession,  explanatory  of  his  possession,  may  be  given 
in  evidence,  even  against  his  vendee:  Knapp  v.  Schmeiderf  24  Id.  78,  alsooitnig 
the  principal 
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[14  WlBCOirsixf,  498.] 

Oifx  Who  has  Madb  CoimtAcr  roB  Pubohasi  or  Real  Ebtatb,  and  Paid 
Pabt  of  the  purchase-money,  has  an  equitable  lien  on  the  land  for  the 
amount  paid,  where  the  completion  of  the  contract  is  prevented  by  the 
default  or  wrongful  act  of  the  vendor.  The  vendee  in  such  a  case  is  en- 
titled to  a  judgment  for  the  sale  of  the  land  to  make  the  amount  due  to 
him,  his  lien  being  in  the  nature  of  a  mortgage.  And  where  the  contract 
is  recorded,  the  lien  will  be  enforced  against  the  land  in  the  hands  of  a 
sabseqnent  purchaser. 

WbIRB  LaVD  AoBEBD  to  BB  CONyETED  18  TO  BB    PaID  rOB  15  SSBTICZS, 

and  the  vendor  refuses  to  perform  his  agreement  after  the  vendee  has 
performed  part  of  his  contract,  the  amount  for  which  the  latter  will 
have  a  lien  thereon  is  the  value  of  the  services  actually  performed,  esti- 
mated aooording  to  the  contract  price. 

Appeal  from  the  circuit  court  for  Dane  county.  The  com- 
plaint alleged  that  the  defendant  Robinson  agreed,  in  writing, 
ander  seaLi  to  conTey  to  the  plaintiff  a  tract  of  land  in  return 
for  certain  work  to  be  performed  by  the  latter  during  a  period 
of  ttve  years;  that  the  amount  agreed  to  be  paid  for  said  ser* 
▼ices  was  five  hundred  dollars;  that  after  the  plaintiff  had 
worked  under  the  contract  two  years  and  a  half,  Robinson 
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refiiBed  to  permit  him  to  proceed  further  mider  the  agreemoDt; 
that  the  value  of  the  services  performed  was  three  hundred 
dollars;  that  Robinson  had,  after  the  recording  of  the  agree- 
ment, conveyed  to  the  defendant  McBride  the  forty  acres  of 
land  which  he  had  agreed  to  convey  to  the  plaintiff,  and  had 
become  insolvent;  and  that  the  plaintiff  had  never  consented 
to  a  rescission  of  the  contract,  and  would  not  consent  to  it 
until  his  claim  should  be  paid.  The  complaint  prayed  that 
the  sum  of  three  hundred  dollars,  with  interest,  might  be  de- 
clared a  lien  upon  said  tract  of  land,  and  that  it  be  decreed  to 
be  sold  for  its  payment.  The  defendants  demurred  to  the 
complaint,  on  the  ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  and  the  circuit  court  sustained 
the  demurrer.    Other  facts  are  stated  in  the  opinion. 

JuliuB  T.  Clarkj  for  the  appellant. 
Welch  and  Lamb^  for  the  respondents. 

By  Court,  Paine,  J.  This  appeal  presents  the  qnestioii 
whether  one  who  has  made  a  contract  for  the  purchase  of  real 
estate,  and  has  paid  part  of  the  purchase-money,  has  an  equi- 
table lien  on  the  land  for  the  amount  paid,  in  case  a  comple- 
tion of  the  contract  is  prevented  by  the  default  or  wrongful  act 
of  the  vendor.  It  must  be  conceded  that  there  are  not  many 
cases  where  such  a  right  has  been  sought  to  be  enforced,  but 
the  right  itself  has  been  frequently  recognized  by  courts,  and 
referred  to  as  established  by  elementary  writers.  The  fol- 
lowing, cited  by  the  appellant's  counsel,  may  serve  as  illus- 
trations: Burgess  v.  Wheate^  1  W.  Black.  150;  Mackreth  v. 
SymmonSj  15  Ves.  345;  Money  v.  Doraey,  7  Smed.  &  M.  22; 
Payne  v.  Atterbury^  Harr.  (Mich.)  418;  Willis  v.  Farrar^  3  You. 
&  J.  264;  Miller  on  Equitable  Mortgages,  45  Law  Lib.  18,  19. 

We  can  see  no  reason  why  such  a  lien  should  not  exist.  All 
the  reasoning  by  which  the  vendor's  equitable  Uen  for  the 
purchase-money,  after  conveyance,  is  established,  is  applicable 
in  support  of  the  vendee's  lien  after,  payment  or  part  payment, 
and  before  conveyance.  It  is  difficult  to  image  upon  what 
principle  a  court  of  equity  could  enforce  the  one  and  deny  the 
other.  It  is  undoubtedly  true  that  the  more  usual  remedy  is 
to  enforce  a  specific  performance.  But  in  cases  like  the  pres- 
ent, where  the  payment  is  to  be  made  by  the  performanoe  of 
particular  services  for  the  vendor,  and  after  they  are  partly 
performed  he  refuses  to  allow  them  to  be  oompleted,  it  may  be 
doubtful  whether  a  specific  performanoe  oould  be  enfoioed  by 
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fhe  vendee;  whether  he  would  not  be  limited  to  his  damages 
far  the  non-performance.  However  that  may  be,  we  are  satis- 
led  that  it  is  the  clear  result  of  equitable  principles,  that  if  he 
chooses  to  waive  every  right  except  the  recovery  of  that  which 
lie  has  paid,  he  should  be  held  to  have  a  lien  on  the  land  for 
that  amount. 

The  amount  to  be  paid,  in  a  case  like  this,  would  be  the 
value  of  the  services  actually  performed,  estimated  according 
to  the  contract  price.  The  contract  having  been  recorded,  the 
plaintiff  is  entitled  to  the  same  remedy  as  against  the  pur- 
chaser that  he  would  have  if  no  conveyance  had  been  made: 
In  re  Howey  1  Paige,  129;  Keirsted  v.  AveryyA.  Id.  9;  Hoagland 
V.  Latouretiey  1  Green's  Gh.  256.  That  remedy  is  by  a  sale  of 
the  property  to  collect  the  amount  due,  it  being  in  the  nature 
of  a  foreclosure:  2  Story's  Eq.  Jur.,  sec.  1217. 

The  demurrer  to  the  complaint  should  have  been  overruled. 
The  judgment  is  reversed,  with  costs,  and  the  cause  remanded 
for  further  proceedings  in  accordance  with  this  opinion. 


Vsndor's  Lun,  Entorcembnt  or  rs  Equttt:  See  Dibblee  v.  MUehell,  77  Am. 
Deo.  99,  note  101,  where  other  cases  are  coUectod.  A  parchaser  who  has 
advanced  any  portion  of  the  parchase-mooey  has  an  equitable  lien  on  the 
land  as  secority,  where  the  contract  is  rescinded  on  the  defaalt  of  the  vendor: 
Tqfi  V.  Ke$»el,  16  Wul  279,  citing  the  principal  case. 
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ri4  Wiscoxfsiir,  eO0.1 

Owner  ov  Lot  Bouhdxd  bt  Pubuo  Stbjobt  wirmN  Bboordid  Town 
Plat  OB  VnxAGB  Takb  to  Cbnter  of  the  street*  and  owns  the  soil 
snbject  to  the  pnlilio  easement. 

Railroad  Gokpaut  cannot  Afpbofriatb  and  OooiTrr  Pubuo  Strebt 
with  the  track  of  its  road,  without  the  consent  of  the  proprietors  of  lots 
bounded  by  such  street,  or  without  compensation  made  to  them,  and 
neither  the  legislatare  nor  the  municipal  authorities  have  any  power  to 
dispense  with  the  making  of  such  compensation. 

RAnJU>AD  COKPANT  MAT  BB  ReSTRAINBD  BT  INJUNCTION  VROM  LaTINO  XTfl 

Track  in  Public  Strbet,  without  first  taking  steps  to  acquire  the  right 
of  way  by  the  assessment  and  payment  of  damages  to  the  owners  of  lots 
bounded  by  the  street. 
Whether  Land  Selected  bt  Railroad  Compant  tor  m  Traok  n 
Nbcessart  for  its  use,  or  whether  other  lands  adjoining  cannot  be  as 
conveniently  occupied  for  that  purpose,  is  not  a  judicial  question  to  bs 
determined  by  the  court*  but  is  a  question  of  discration  to  be  determiiftsd 
Vy  the  company,  proceeding  in  the  manner  prescribed  by  law. 
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Paot  Daiuois  Caubbd  to  Owkxk  or  Lor  bt  RAn.noAO  Gompaxt's  Tkaa- 

D o  UF  Stbibt,  without  making  compemation,  may  be  assessed  by  ths 
ooazt  or  by  a  jnry;  bat  the  permanent  damages  which  will  accme  to  ths 
owner  by  the  continned  use  of  the  land  by  the  company  can  only  be  a»> 
oertained  in  the  manner  prescribed  by  the  statute. 

Appeal  from  Winnebago  county  court.  The  action  wat 
brought  by  the  owner  of  certain  lots  on  Broad  street,  in  the 
city  of  Oshkoshy  to  recover  damages  caused  by  the  construc- 
tion of  the  defendant's  road  in  front  of  his  lots,  and  for  an  in- 
junction to  restrain  the  defendant  from  laying  its  track  in  said 
street.  The  court  held  that  the  plaintiff  was  entitled  to  the 
perpetual  injunction  asked  for,  and  that  he  was  entitled  to  re- 
cover the  damages  already  sustained  by  him.  The  plaintiff 
waived  all  but  nominal  damages.  Other  facts  appear  from 
the  opinion. 

Bouck  and  Edm<md$j  for  the  appellant. 

N.  L,  Whittemore  and  H.  L,  Palmer,  for  the  respondent. 

By  Court,  Dixon,  C.  J.  However  much  we  might  be  in- 
clined to  yield  to  the  argument  of  counsel  were  the  question 
a  new  one,  it  is  too  well  settled  to  allow  it  now  to  be  drawn 
in  dispute  before  this  court,  that  the  proprietors  of  lots  bounded 
by  a  public  street  within  a  recorded  town  plat  or  village  take 
to  the  center  of  the  street,  and  own  the  soil,  subject  to  the 
public  easement:  Kimball  v.  Kenosha^  4  Wis.  321;  Ooodall  v. 
Milwaukee^  6  Id.  32;  Milwaukee  v.  Mil.  and  BeUnt  R.  i£.  Co,^  7 
Id.  85;  Mariner  v.  Schxdie,  13  Id.  692. 

Upon  questions  of  this  nature,  we  shall  make  no  attempt  to 
produce  new  arguments  to  sustain  or  overthrow  our  own  decis- 
ions already  made.  Our  intention  is  to  rest  on  them,  as  far  as 
they  go,  as  absolute  and  incontrovertible  authorities. 

It  being  established  that  the  proprietor  of  the  adjacent  lot 
owns  to  the  center  of  the  street,  subject  only  to  the  right  of  the 
public  to  occupy  and  use  the  land  as  an  ordinary  highway, 
the  conclusion  of  the  court  of  appeals  in  Williame  v.  New  York 
Central  R.  R,  Co.,  16  N.  Y.  97  [69  Am.  Dec.  651],  that  a  rail- 
road company  cannot  appropriate  and  occupy  it  with  the  track 
of  its  road  without  the  consent  of  such  proprietor,  or  without 
compensation  made  to  him,  and  that  neither  the  legislature 
nor  the  municipal  authorities  have  any  power  to  dispense  with 
such  compensation,  seems  irresistible.  I  will  not  attempt  to 
treat  a  question  which  is  there  discussed  at  length,  and  with 
io  much  ability.    The  authorities  are  fully  reviewed,  and  tht 
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subject  exhausted;  and  had  I  the  vanity  to  sappose  myself 
capable  of  throwing  new  light  upon  it,  which  I  have  not,  the 
amount  of  business  that  now  occupies  my  attention  would  pre* 
vent.  The  reason  is  stated  in  few  words  by  Chief  Justice 
Shaw  in  the  case. of  Inhabitants  of  Springfield  v.  Connecti- 
cut River  R.  R.  Co.y  4  Cush.  71:  "The  two  uses  are  almost,  if 
not  wholly,  inconsistent  with  each  other;  so  that  taking  the 
highway  for  a  railroad  will  nearly  supersede  the  former  use  to 
which  it  had  been  legally  appropriated."  The  dedication  to 
the  public  as  a  highway,  enhances  the  value  of  the  lot,  and 
renders  it  more  convenient  and  useful  to  the  owner.  The  use 
by  the  railroad  company  diminishes  its  value,  and  renders  it 
inconvenient,  and  comparatively  useless.  It  would  be  a  most 
unjust  and  oppressive  rule  which  would  deny  the  owner  com- 
pensation under  such  circumstances.  We  think  the  doctrine 
of  the  court  of  appeals  is  sound  and  correct,  and  without 
further  comment,  adopt  their  opinion  as  expressing  our  views 
upon  the  subject.  The  railroad  company  having  taken  no 
steps  to  acquire  the  right  of  way  by  the  assessment  and  pay- 
ment of  damages  to  the  plaintiffs,  it  follows  that  the  judgment 
below  must  be  affirmed. 

So  far  as  the«judge  below  placed  his  decision  on  the  ground 
that  there  was  no  necessity  of  appropriating  the  street  to  the  use 
of  the  railroad,  because  there  were  other  adjoining  lands  which 
could  be  as  conveniently  occupied  for  that  purpose,  he  was 
clearly  in  error.  The  propriety  of  taking  property  for  public 
use  is  not  a  judicial  question,  but  one  of  political  sovereignty, 
to  be  determined  by  the  legislature,  either  directly  or  by  dele- 
gating the  power  to  public  agents,  proceeding  in  such  manner 
and  form  as  may  be  prescribed:  People  v.  Smithy  21  N.  Y.  595. 
Whether  the  company  should  appropriate  this  particular  piece 
of  land  or  that  to  the  use  of  the  road  was,  therefore,  'under 
their  charter,  a  matter  which  was  committed  entirely  to  their 
discretion;  and  the  logic  of  the  county  judge,  if  good  for  any- 
thing, would  be  sufficient  to  defeat  the  company's  location  of 
the  line  of  their  road  in  ninety-nine  cases  out  of  every  hun- 
dred; for  in  about  that  proportion  of  instances  the  land  se- 
lected is  not  so  indispensably  necessary  that  some  other  might 
not  be  taken  without  very  great  inconvenience. 

It  seems  that  the  past  damages,  or  those  occasioned  by  the 
trespass,  might  have  been  assessed  by  the  court:  WUHama  v. 
New  York  Cent.  R.  R.  Co.,  16  N.  Y.  97  [69  Am.  Dec.  651];  or 
the  judge  might  perhaps  have  ordered  a  jury  for  that  purpose; 
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t>at  the  permanent  damages,  or  those  which  would  accrue  to 
the  plaintiff  by  the  continued  use  of  the  land  by  the  com- 
pany, can  only  be  ascertained  in  the  manner  prescribed  by  the 
statute:  Davis  v.  La  Crosse  and  M.  R.  R.  Co.j  12  Wis.  16;  Pet- 
iibone  v.  La  Crosse  and  M,  R.  R.  Co.y  14  Id.  443. 
Judgment  affirmed. 

pBonmrroBS  or  Lahd  Bounded  bt  Public  Stbxbt  own  to  tbe  ceatar  off 
the  street^  subject  only  to  the  public  easement:  Ccx  ▼.  Frttile^f^  75  Am.  Dee. 
684,  note  588»  where  other  cases  are  coUocted;  Ckx  v.  LmdmriOe  HcR.R.  Co.^ 
4SInd.  188;  Petiibonev.  //amiVton,  40  Wis.  411;  Kneelandy.  Vcm  VaOaAmyk. 
46  Id.  437;  Burhadi  v.  Sdiwdnkr,  56  Id.  391,  all  citing  the  principal  ease. 
The  foe  of  a  public  street  is  in  the  abutting  owners,  and  the  interest  of  the 
public  held  by  a  city  or  village  is  a  mere  easement:  Ci^  qf  Raeme  v.  Omtf' 
berg,  61  Id.  485,  also  citing  the  principal  case. 

PaTUKIIT  up    COMPXN8ATI02f  FOR  LaITD  TaKXN  FOB  PUBUO  USB  IS  GoJl- 

DiTiON  Prkcedbkt  to  the  taking:  See  BtnaUy  v.  Mountam  Laiae  Waier  Cbi, 
73  Am.  Dec.  575,  note  583,  where  other  cases  are  collected.  A  railroad  com* 
pany  which  takes  possession  of  land  for  which  it  has  not  already  made  com- 
pensation under  the  statute,  is  a  trespasser,  and  liable  to  an  action:  Shrrrmn 
▼.  MUwauhee  etc  B.  R,  Co,,  40  Wis.  662,  citing  the  principal  oase.  And  a 
constitutional  provision  that  private  property  cannot  be  taken  for  public  use 
without  just  compensation  extends  to  an  adjacent  owner's  fee  in  a  puUic 
highway:  Id.  651,  citing  the  principal  case. 

Extent  or  LiABiLrrr  or  Railboad  Compant  fob  DImaobs  for  Takino 
Pbx>pbrtt  for  its  road:  See  Johnson  v.  Atlantie  etc»  B,  IL  €k>.,  G9  Am.  Dec 
6<iO,  note  564,  where  other  esses  are  collected.  The  owner  of  lands  taken 
for  a  railroad  is  entitled  to  compensation  for  all  damages  actually  sustaine«l 
by  reason  of  their  taking,  without  making  any  deductions  based  upon  the 
guess  that  if  the  road  had  not  been  built  across  his  land  it  would  have  been 
built  near  it,  and  oonsequently  he  would  have  been  injured  to  nearly  tlie 
same  extent:  Bleacher  v.  Chicago  etc  B'p  Co.,  48  Wis.  191,  citing  the  principal 
case.  Permanent  damages  which  accrue  to  the  plaintiff  by  the  continued 
use  of  the  land  by  the  company  can  only  be  ascertained  and  recovered  in  the 
manner  prescribed  by  the  statute:  Carl  v.  Sheboygan  etc  B.  B.  Co,,  46  1*1 
630^  citing  the  principal  case. 

AFPteopRiATiNO  Land  or  Highway  to  Railway  Usib  impowis  a  new 
servitude  thereon,  such  as  to  entitle  the  owner  of  the  soQ  to  compensatioB 
for  the  new  use:  Imlap  v.  Union  Branch  R*  B,  Co,,  68  Am.  Dec  892,  note 
S98;  Comnumtoealih  v.  Ene  etc  B.  B,  Co,,  67  Id.  471,  note  486,  where  other 
oases  are  ooUeoted:  Buchner  v.  C/iieago  etc  B'y  Co,,  60  Wis.  S^2,  citing  the 
principal  case. 

PROPsnTT  or  Taxiro  Pbopkbtt  fob  Pvbuo  Usb  is  nol  a  jndidal  ques- 
tion, but  one  of  political  sovereignty,  to  be  determined  by  the  legislntaie: 
Water  Works  Comymy  </  IneUmapolie  v.  BmrU^aH,  41  Ind.  871,  oti^  tiw 
principal 
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Wilson  v.  Hunter. 

[14  Wisconsin,  688.J 

Om  Pakikxe  mat,  bt  Virtus  or  Parol  Acttboiutt  rROM  Hn  Oofabv- 
5SBfl^  bind  them  by  an  inBtrument  under  seal,  although  m  a  general 
role  an  anthority  to  bind  another  by  an  instrument  nnder  teal  moat 
itaelf  be  created  by  a  like  instmment. 

Wbkbb  Ohb  of  Thrkx  Pabtnsius  £zBoims,  a  Fibm  Naxi,  witk  Gov- 
8BIIT  OF  HIS  CoPABTHZBS,  mortgage  on  land  owned  by  one  of  the  other 
partners,  for  the  purpose  of  securing  a  partnership  debt,  such  mortgage 
will  be  valid  as  against  a  party  who,  with  actual  notice  thereof,  takes  a 
snbeeqnent  mortgage  of  the  sau)e  property  from  the  p<M^ner  in  whose 
name  the  title  stands. 

Land  Wmcu  la  EasEMTiAL  to  Usb  of  Buildino  PASf^ss  by  Gontbtanob 
OF  Building,  if  it  appears  that  snch  was  the  intention  of  the  parties. 

Action  to  foreclose  a  mortgage.  The  acknowledgment  by 
Ethan  H.  Smith  stated  that  he  *'  acknowledged  the  execution 
thereof  to  be  his  free  act  and  deed,  for  the  uses  and  purposes 
therein  mentioned,  on  behalf  of  said  firm."  The  other  facta 
are  stated  in  the  opinion. 

E.  Mariner^  for  the  appellant. 

FineheSy  Lynde^  and  Miller^  for  the  respondent. 

By  Court,  Paine,  J.  In  this  case,  George  H.  Smith  and 
others  were  partners,  owning  a  store  on  land,  the  legal  title  to 
which  was  in  (George  H.  Smith  alone.  They  agreed  to  execute 
a  mortgage  on  it  to  the  appellant,  and  Ethan  H.  Smith,  one  of 
the  partners,  with  the  assent  of  George  H.  and  the  others,  exe- 
cuted the  mortgage  in  the  name  of  George  II.  Smith  &  Co. 
[le  also  acknowledged  it.  The  defendant  Hunter  subse- 
quently took  a  mortgage  on  the  same  proipertj  from  George 
tl.  Smith  and  wife.  This  suit  was  brought  to  foreclose  the 
first  mortgage,  and  Hunter  claims  that  it  was  invalid,  for  the 
reason  that  the  title  was  in  George  H.  Smith,  and  that  Ethan 
A.  had  no  authority  to  execute  the  mortgage  in  the  name  of 
George  H. 

We  think  the  court  below  was  wrong  in  finding  that  Hunter 
bad  no  notice  in  fact  of  the  existence  of  the  mortgage  to  the 
appellant.  George  H.  Smith  testified  that  he  thought  Mr. 
Hunter  must  have  known  of  the  existence  of  the  mortgage  to 
Mr.  Wilson;  he  thought  he  '^  wrote  to  him  that  there  was  such 
a  mortgage."  And  he  testified  positively  that  he  sent  him  an 
abstract  of  the  title  to  the  land,  which  contained  a  full  and 
■pedfio  description  of  the  appellant's  mortgage.  Now,  whethez 
that  mortgage  was  so  executed  as  to  entitle  it  to  be  reoorded« 
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or  not,  this  most  be  regarded  as  very  full  and  complete  actoal 
notice.  It  is  highly  probable  that  George  H.  SmiUi  did  men- 
tion expressly  the  existence  of  this  mortgage,  as  he  says  he 
thinks  he  did.  But  whether  he  did  or  not,  the  sending  of  the 
abstract  showing  its  existence  was  equivalent  to  a  direct  state- 
ment from  him  that  there  was  such  a  mortgage,  and  that  it 
had  been  recorded.  And  it  seems  very  evident  from  the  re- 
spondent's answer  that  he  knew  of  its  existence,  and  that  he 
now  relies,  not  upon  a  want  of  such  knowledge,  but  upon  the 
alleged  defective  execution. 

The  question  therefore  is,  whether  the  mortgage  was  valid 
to  bind  the  interest  of  George  H.  Smith  in  the  premises  con- 
veyed. The  general  rule  undoubtedly  is,  that  an  authority  to 
bind  another  by  an  instrument  under  seal  must  itself  be  created 
by  a  like  izistrument.  And  it  was  upOn  this  rule,  and  for  the 
want  of  any  such  authority  here,  that  the  court  below  held  this 
mortgage  invalid.  But  an  exception  to  this  rule  seems  to  have 
been  established  in  the  case  of  partners,  and  it  has  been  held 
that  they  may  give  each  other  authority  by  parol  to  bind  each 
other  by  instruments  under  seal:  Cady  v.  Shepherd^  11  Pick. 
400  [22  Am.  Dec.  379];  Swan  v.  Stedman,  4  Met.  548;  Smith 
V.  Kerr,  3  N.  Y.  144;  Oram,  v.  Setm,  1  Hall,  262. 

Some  of  these  cases,  it  is  true,  relate  merely  to  personal  con- 
tract's, and  not  to  conveyances  of  real  estate.  But  if  the  prin- 
ciple be  once  established  that  a  partner  may  give  his  copartner 
authority  by  parol  to  bind  him  by  instruments  under  seal,  it 
must  extend  as  well  to  instruments  affecting  real  estate  as  to 
others.  And  in  Harrison  v.  Jacksony  7  T.  R.  207,  where  the 
question  was  whether  the  relation  of  partnership  gave  such 
authority.  Lord  Kenyon  said  that  if  the  authority  existed,  it 
'*  would  extend  to  the  case  of  mortgages." 

The  court  is  inclined  to  adopt  the  doctrine  of  the  cases  above 
cited,  though  for  my  own  part  I  am  obliged  to  confess  that  I 
have  assented  to  it  with  considerable  reluctance.  When  it 
is  once  conceded,  as  it  is  universally,  that  an  authority  to 
bind  each  other  under  seal  does  not  arise  from  the  partne^ 
ship  relation  merely,  I  can  see  no  very  good  reason  why  such 
authority  should  be  created  in  the  case  of  partners  in  any  dif- 
ferent manner  or  with  any  less  formalities  than  are  requisite 
in  other  cases.  On  the  contrary,  there  seems  much  ground 
for  believing  that  certainty  would  be  best  promoted  by  hold- 
ing  to  a  uniform  rule  in  all  cases. 

But  upon  the  doctrine  of  the  cases  referred  to^this  morlf^s 
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having  been  given  in  the  partnership  business  for  a  partner- 
ship debt,  and  by  the  previous  consent  of  all  the  parties,  and 
the  name  of  George  H.  Smith,  the  owner  of  the  legal  title, 
having  been  actually  signed,  it  must  be  held  a  valid  mortgage 
as  against  him,  and  consequently  it  is  good  against  Hunter, 
who  took  a  subsequent  mortgage  with  notice  of  its  existence. 

The  mortgage  described  the  premises  conveyed  as  "the 
three-story  brick  building  now  occupied  by  them  as  a  store," 
and  "situated  on  land  described  as  follows:  Lot  No.  1,  in 
block  No.  9,  in  the  village  of  Whitewater."  In  point  of 
fact,  the  store  not  only  covered  lot  No.  1,  but  also  the  west 
two  feet  of  lot  No.  10  in  that  block.  But  there  can  be  no 
doubt  that  the  intent  of  the  parties  was  to  convey  the  store 
and  all  the  land  it  stood  upon.  The  land  which  is  essential 
to  the  use  of  a  building  will  pass  by  a  conveyance  of  the 
building,  if  it  appears  that  such  was  the  intention  of  the  par- 
ties: Gibson  v.  Brockway,  8  N.  H.  465  [31  Am.  Dec.  200]; 
Maddox  v.  Ooddard,  15  Me.  224  [33  Am.  Dec.  604];  Moore  v. 
Fletcher,  16  Id.  66  [33  Am.  Dec.  633];  Whitney  v.  Ohney,  8 
Mason,  280. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  enter  judgment  for  the  plaintiff  of 
foreclosure  and  sale  to  make  the  amount  due  on  the  mortgage. 


I>BKO  EzBOUTKD  BT  PABTNKB  IN  Nam Ji  OF  FiKM:  See  ShMty  Y.  Feoomtt 
Am.  Dec.  375,  note  381.  A  bond  signed  by  one  partner  in  the  firm  name 
will  bind  aU  the  partners  consenting  to  snch  signatore:  Kofmm  v.  BtUUe  qf 
Broeber,  47  Wia.  86,  dting  the  principal  case. 
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section  18  of  chapter  71  of  the  revised  statutes,  as  original  and  principal 
debtors  sabstantially  as  if  they  were  copartners,  save  that  the  responsi- 
bility of  each  is  limited  to  a  snm  eqnal  to  hia  shares  of  stock,  and  this 
liability  attaches  the  moment  a  debt  is  contracted  by  the  bank. 
Rbmboy  op  Creditor  op  Bank  under  General  Bakkino  Law  op  Wisoon- 
81N  is  by  suit  iu  equity,  in  which  aU  the  creditors  should  joiii,  or  one  or 
more  of  them  should  sue  for  the  benefit  of  all,  and  the  suit  shouM  1>6 
against  the  1>ank  and  all  the  stockholders,  unless  it  be  impracticable  te 
bring  them  all  betore  the  coortv  or  some  other  aufficient  cause  for  omit> 
ting  any  of  them  be  sliown. 

Appeal  froui   the  circuit  court  for  Racine  county.     Tht 
opixiion  states  the  case. 
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Strong  and  FutUr^  for  the  appellant. 
Sanden  and  Ladd^  for  the  respondent. 

By  Court,  Dizon,  C.  J.  Section  18  of  the  general  banking  law, 
chapter  71  of  the  reyiaed  statutes,  declares:  "  The  stockholders 
in  every  corporation  or  association  organized  under  the  pro- 
▼isions  of  this  chapter  shall  be  individually  responsible  to  the 
amount  of  their  respective  share  or  shares  of  stock,  for  all  its 
indebtedness  and  liabilities  of  every  kind/'  This  is  an  action 
at  law  founded  upon  this  section,  instituted  by  the  plaintiff  ae 
a  creditor  of  the  City  Bank  of  Racine,  a  corporation  organised 
under  the  act,  against  the  defendant,  an  individual  stock- 
holder, to  recover  a  debt  due  from  the  bank;  and  the  questions 
presented  relate  to  the  nature  of  the  liability  imposed,  and  the 
form  of  remedy  to  be  pursued.  Other  questions  are  presented 
by  the  case,  but  the  disposition  we  make  of  these  renders 
their  consideration  unnecessary. 

We  are  of  opinion  that  the  liability  is  primaiy  and  abso- 
lute, and  attaches  the  moment  the  debt  is  contracted  by  the 
bank;  that  it  is  a  liability  of  all  the  stockholders  to  all  the 
creditors,  on  the  principal  of  copartnership,  the  stockholders 
standing  on  substantially  the  same  footing  as  though  they 
were  partners  or  an  incorporated  association,  save  only  that 
the  responsibility  of  each  is  limited  to  a  sum  equal  to  his 
Fhare  or  shares  of  stock.  Subject  to  this  limitation,  they  are 
answerable  as  original  and  principal  debtors,  and  their  lia- 
bility more  nearly  resembles  that  of  copartners  than  any 
other  with  which  it  can  be  compared.  These  positions,  it  is 
believed,  are  fully  sustained  by  the  following  authorities: 
Marcy  v.  Clark,  17  Mass.  830;  Alien  v.  Sewall,  2  Wend.  327; 
SetoaU  V.  AlUn,  6  Id.  335;  Moss  v.  OakUy,  2  Hill  (N.  Y.),  265; 
Harger  v.  McCuVUmgh,  2  Denio,  119;  Coming  v.  McCvUUmgh^  1 
N.  Y.  47  [49  Am.  Dec.  287];  MaiUr  of  Empire  Bank,  18  Id. 
218;  Mokelumne  HiU  C.  Co.  v.  Woodbury,  14  Cal.  265;  Wright 
V.  F'ield,  7  Ind.  376;  Planters^  Bank  y,  BivingsviUe  Man.  Co^ 
10  Rich.  L.  95;  and  cases  hereafter  cited. 

We  are  persuaded  that  the  remedy  should  be  by  suit  in 
equity,  in  which  all  the  creditors  should  join,  or  one  or  more 
of  them  should  sue  for  the  benefit  of  all,  and  that  the  action 
should  be  against  the  bank  and  all  the  stockholders,  unless  it 
be  impossible  or  impracticable  to  bring  them  all  before  the 
court,  or  some  other  sufficient  cause  for  the  omission  be  shown. 
This  conclusion,  we  think,  follows  necessarily  from  the 
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of  the  obligation  imposed,  it  being  a  liability  on  the  part  of  aU 
the  stockholders,  in  proportion  to  the  amounts  of  their  respect- 
ive shares,  to  all  the  creditors  according  to  the  sums  severally 
due  them.  It  is  an  indebtedness  which  a  court  of  law  has  no 
power  to  regulate  and  adjust,  and  to  which  the  jurisdiction 
and  powers  of  equity  are  peculiarly  and  exclusively  adapted. 
The  creditors  should  all  join,  because  they  have  a  common 
interest  in  the  funds  to  be  realized;  or  if  the  action  be  com* 
menced  by  one  or  more  of  them,  the  complaint  should  be  so 
framed  that  the  others  may  come  in  and  prove  their  claims 
before  the  court  or  a  referee,  and  share  in  the  distribution  of 
the  moneys  received.  All  the  stockholders  should  be  made 
defendants,  because  they  too  have  a  common  interest,  and 
without  their  presence  it  is  impossible  to  adjust  their  rights 
and  liabilities,  and  protect  them  from  unequal  and  oppressive 
burdens.  The  same  reasons  exist  for  making  all  the  stock- 
holders parties  to  such  actions  as  in  proceedings  against 
delinquent  stock  subscribers  to  compel  them  to  contribute 
towards  the  payment  of  the  debts  of  an  insolvent  or  bankrupt 
corporation:  See  Adler  v.  Milwaukee  PaL  Brick  Co,j  13  Wis.  57. 
The  corporation  should  be  joined,  unless  it  has  been  dissolved, 
or  its  asscte  wholly  exhausted,  for  the  reason  that  both  credi- 
tors and  stockholders  are  interested  in  closing  its  affairs  and 
in  having  its  available  property  appropriated  to  the  payment 
of  debts,  without  which  there  can  be  no  final  settlement  and 
adjudication  of  the  rights  and  liabilities  of  the  parties. 

In  coming  to  these  conclusions  in  opposition  to  the  decis- 
ions of  the  comts  of  New  York,  in  Bank  of  Poughkeepsie  v. 
IbboUon,  24  Wend.  473,  and  subsequent  cases,  we  have  yielded 
to  what  we  deem  the  better  considered  and  more  rational  and 
satisfactory  decisions  of  the  supreme  court  of  Massachusetts 
upon  similar  statutes.  In  Harris  v.  First  Pariah  in  Dorchester, 
23  Pick.  112,  it  was  held  that  an  action  at  common  law  would 
not  lie  in  favor  of  a  creditor  of  a  bank  against  a  stockholder, 
to  enforce  a  provision  of  statute  that  if  any  loss  or  deficiency 
should  arise  from  the  oflicial  mismanagement  of  the  directors, 
the  stockholders  should,  in  their  individual  capacity,  be  liable 
to  pay  the  same;  but  the  remedy  was  by  bill  in  equity.  In 
the  late  case  of  Crease  v.  Babcock,  10  Met.  525,  it  was  deter- 
mined, under  a  statute  creating  a  similar  liability,  that  the 
bUI-holders  could  not  severally  maintain  a  bill  in  equity 
against  the  stockholders  to  compel  payment  and  redemption 
of  the  unpaid  bills  held  by  them  respectively,  but  that  all  ol 
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them  must  join  in  one  bill,  or  one  or  more  of  them  most  file  a 
bill  for  the  benefit  of  all  against  all  the  stockholders.  The 
reasoning  of  the  court  in  the  first  case  covers  the  whole 
ground,  and  is,  to  our  minds,  quite  conclusive.  After  advert- 
ing to  the  well-known  principle  Upon  which  the  courts  of  New 
York  place  the  right  of  each  creditor  to  maintain  a  separate 
action,  that  when  a  statute  creates  a  right  but  does  not  estab- 
lish any  particular  remedy,  the  common  law,  to  effectuate  the 
purposes  of  the  statute,  interposes  and  supplies  a  convenient 
and  adequate  remedy,  the  court  says:  "  If  actions  at  law  will 
lie,  suits  may  be  multiplied  to  an  indefinite  extent.  Bach 
bill-holder  or  other  creditor  must  have*  his  separate  suit,  and 
each  stockholder  must  be  sued  separately.  Again:  suits  be- 
tween stockholders  to  adjust  their  contributions  would  be  in- 
terminable. If  a  creditor's  demand  be  larger  than  the  amount 
of  stock  owned  by  any  one,  he  must  have  several  suits  against 
several  individuals  on  the  same  cause  of  action,  or  lose  a  part 
of  his  just  demand.  If  any  one  stockholder  owned  more  stock 
than  was  needed  to  meet  any  one  claim  made  upon  him,  he 
would  be  liable  to  several  suits.  It  may  happen,  and  proba- 
bly has  happened  in  this  instance,  that  a  bank  owes  more 
than  the  amount  of  its  whole  capital.  In  such  case,  there 
must  either  be  a  pro  rata  division  among  the  creditors  of  what 
may  be  recovered,  which  would  be  impracticable  in  suits  at 
law,  or  those  who  sue  first  must  recover  the  whole  of  their 
debts,  leaving  others  totally  remediless,  which  would  be  pal- 
pably unjust.  The  evils  and  inconveniences  of  attempting  to 
enforce  this  section  by  suits  at  common  law  would  be  incal- 
culable; and  such  remedy  would  be  inadequate,  vexatious, 
and  mischievous.  The  only  proper  means  of  giving  effect  to 
this  provision  is  by  a  process  in  equity;  and  this,  of  all  cases 
which  oan  arise,  seems  to  call  most  loudly  for  a  chanceiy 
juriediction.  To  a  bill  in  equity,  all  persons,  however  numer- 
ous, might  be  made  parties;  and  all  the  relative  and  conflict- 
ing claims  of  the  many  creditors  and  stockholders  settied, 
and  their  proportionate  rights  to  recover,  and  liabilities  to 
contribute,  adjusted  in  a  single  suit.  We  are  all,  therefore,  of 
opinion  that  this  case  comes  within  the  equity  jurisdiction  of 
the  court,  and  that  an  action  at  law  will  not  lie.'' 

It  is  worthy  of  observation  that  these  decisions  are  placed 
entirely  upon  the  provisions  of  statute  creating  the  liability, 
and  were  made  without  reference  to  any  other  statute  indicat- 
ing that  the  proceeding  in  equity  was  that  intended  by  ths 
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legislature;  it  being  considered,  from  the  nature  of  the  obliga- 
tion imposed,  that  the  equitable  remedy  alone  was  applicable, 
and  that  the  legislature  impliedly  adopted  it.  We  are  not  re- 
quired to  go  so  far,  since  we  have  a  statute  which  plainly 
points  to  the  equitable  process  as  that  which  the  legislature 
designed  should  be  used.  Sections  21  to  32  inclusive,  of  chap- 
ter 148  of  the  revised  statutes,  clearly  refer  to  proceedings  of 
this  nature,  and  point  out  the  several  steps  to  be  taken,  which 
must  be  in  a  court  of  equity.  These  provisions  were  in  force 
at  the  time  the  banking  law  was  enacted,  as  sections  9  to  20 
of  chapter  114  of  the  revised  statutes  of  1849,  and  it  must  be 
presumed  that  in  creating  the  liability  the  legislature  intended 
to  adopt  the  remedy  prescribed  by  them. 

Although  we  do  not  intend  to  criticise  the  opinions  of  the 
courts  of  New  York,  we  may  with  propriety  suggest  that  the 
inconvenience  and  delays  suffered  by  the  smaller  creditors  in 
consequence  of  being  deprived  of  their  action  at  law,  and  com- 
pelled to  resort  to  equity,  are  perhaps  compensated  by  the  cer- 
tainty which  they  have  of  receiving  their  due  proportion  of 
tne  funds  realized.  The  door  to  favoritism  and  preferences, 
as  between  stockholders  and  different  creditors,  is  closed,  and 
the  doctrine  of  equality  among  all  the  creditors  firmly  estab- 
lished. This  we  believe  to  be  in  accordance  with  the  inten- 
tion of  the  legislature.  If  the  delays  of  a  court  of  chancery 
are  considered  as  a  hardship,  the  loss  by  the  creditor  of  his 
entire  demand  may  possibly  be  regarded  as  a  greater;  and 
though  the  protection  of  the  istockholders  alone  might  not  be  a 
suiEcient  ground  for  proceedings  in  equity,  yet  the  combined 
benefits  resulting  both  to  them  and  the  creditors  may  be. 

We  are  of  opinion  that  this  action  cannot  be  maintained, 
and  that  the  judgment  of  the  circuit  court  must  be  reversed, 
and  the  cause  remanded,  with  directions  that  it  be  dismissed. 


Liability  ot  Stockholders  of  Bank  is  Pbima&t  and  absolute,  and  at- 
taches the  moment  the  debt  is  contracted;  and  their  liability  more  nearly 
resembles  that  of  copartners  than  any  other  with  which  it  can  be  compared: 
Merchant  Bank  v.  aiandkr,  19  Wis.  438;  FuUar  v.  Ledden,  87  111.  312,  both 
citing  the  principal  case;  Ohio  L,  d:  T.  Co,  v.  MtrehanU'  etc,  Co.,  63  Am.  Deo. 
742,  note  770,  where  other  cases  are  collected. 

Rbhkdt  of  Creditor  of  Bank  against  its  Stockholders  is  by  bill  in 
equity:  Jones  ▼.  Jarman,  34  Ark.  340;  Cleveland'  v.  Bumham,  55  Wis.  605, 
both  citing  the  principal  case. 

The  principal  case  is  distinguished  in  Cleveland  v.  Marine  Bank  qf  Mil- 
waukee^ 17  Wis.  549. 
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AoooBD  Am  SiTnTAonoK*  what  e»»cptii1,  47^ 
AWAKonuirra,  burden  of  ■bowing,  562. 

by  whom  made,  661. 

changing  into  gift,  664. 

defined,  659. 

diitinction  between,  and  gift»  560. 

effect  of,  and  how  valned,  664. 

evidence  of,  662. 

hotchpot,  what  is,  666. 

on  what  may  be  made,  660. 

presumption  of,  662. 
AusNATiox,  gifts  suspending  power  of,  285. 
AiracBMENT,  dissolution  by  death  of  defendant^  139. 

dissolution  by  death  of  defendant  after  lery  on  real  estate,  14^ 

dissolution  by  death  of  defendant,  insolvent,  140. 

on  salt  commenced  after  defendant's  death,  143. 

reTiFcr  of,  when  defendant  dies,  141. 

statutes  preventing  dissolution  by  death  of  defendant,  139. 

•UTiYes  bankruptcy,  142. 

vacation  d  bond  by  death  of  defendant,  139. 

Bajik,  demand  must  precede  action  for  money  deposited,  6 IS. 

statnte  of  limitations  on  deposit  in,  613. 
BoiTDS  issued  before  passage  of  statute  authorizing  them,  762. 

Garb,  ordinaiy,  defined,  688. 
Crbtiorabi  is  not  a  writ  of  right,  87. 
Cbaritabli  Trustb,  not  excepted  from  statute  of  usee,  28A. 
voluntaiy  societies  may  take,  286. 
where  no  donee  is  designated,  286. 
CoNDmoya,  when  strictly  construed,  189. 
CknrflfnTnnoNAL  Law,  curative  statutes,  730. 

statute  compelling  municipal  corporation  to  discharge  moral  or  equttabU 

obligation,  731. 
statute  compelling  municipal  corporation  to  erect  public  impro^  ernes  t^ 

732. 
statute  creating  liability  against  city,  731. 
CoMTRAor,  party  rescinding  must  do  equity,  268. 
CoNTRAoroB,  liability  of  employer  for  acts  of,  8*2. 
OosroRATiovs^  blank  powers  of  attorney  for  transfers  of  ttoca,  ^Fi 

devises  to^  315. 
OUMDf AL  Law,  aooessary  after  the  fact,  defined,  97. 
after  the  fact^  essential  elements  of,*  9?. 
alter  the  fact»  indictment  of,  97. 
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CuMZNAL  Law,  aooeaaary  after  the  fact,  necenity  ol 
pal,  97. 
aooesaary  after  the  fact,  who  guilty  aa,  97. 
rape,  acoessariee,  who  are,  363. 
rape,  age  of  capacity  to  commit,  363. 
rape,  ooiaeait  after  penetration  no  defenn,  367. 
rape,  consent  after  the  crime  is  committed,  367. 
rape,  consent  obtained  by  fraud,  366. 
rape,  consent  obtained  by  illegal  nuuriage,  S6& 
rape,  consent  under  belief  that  man  is  her  husband, 
rape,  corroborating  evidence,  what  admissible  as,  370. 
rape  defined,  361. 

rape,  emiasion  is  not  essential  to,  361. 
rape,  emission  is  presumed  from  penetration,  802. 
rape,  evidence  corroborating  prosecutrix,  necessity  of, 
rai)e,  evidence  of  general  repute  of  prosecutrix,  369. 
rape,  evidence  of  prior  acts  of  unchastity,  368. 
rape,  evidence  of  prior  unchaste  conduct  of  proeeoatrix,  llf. 
rape,  fear,  acquiescence  from,  365. 
rape,  force,  intent  to  use  is  necessary,  367. 
rape,  force,  necessity  of,  364. 
rape,  husband  cauinot  commit  on  hia  wife,  363. 
rape,  husband  may  be  accessary  to,  363. 
rape,  imbecile  woman  cannot  consent,  365. 
rape,  impotent  man  cannot  commit,  363. 
rape,  indictment,  age  of  child  when  must  be  stated,  371. 
rape,  indictment,  age  of  parties  need  not  be  stated,  d7X 
rape,  indictment,  contents  of,  372. 
rape,  indictment,  sex  of  parties  need  not  be  stated,  171 
rape,  infant's  acquiescence  in,  365. 
rape,  joinder  of  defendants  in  indictment  for,  371 
rape,  penetration  is  essential,  361. 
rape,  penetration,  what  sufficient,  362. 
rape,  pul)erty  of  woman  not  essential  tOj  363. 
rape,  rebutting  evidence,  what  admissible  as,  370. 
rape,  resistance  not  essential,  if  there  be  want  of 
rape,  statements  of  prosecutrix,  admissibility  of,  371. 
rape,  unchastity  of  prosecutrix,  evidence  of,  for  what 

sible,  368. 
rape,  unchastity  of  prosecutrix,  no  defense,  164,  368* 
rape,  unconsciousness  of  female,  367. 
rape,  want  of  consent,  essential  to^  364. 

Dbids,  acknowledgment  by  deputy,  649. 
DEnNmos  of  accessary  after  the  fact,  97. 

of  advancements,  559. 

of  estate  upon  limitation,  493. 

of  estoppel  in  fxxis,  171. 

of  hotchpot,  565. 

of  ordinary  care,  588. 

of  pew,  662. 

of  rape,  361. 

of  Hae,601 
DowiBy  oompeiuation  in  Uaa  of,  708. 
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■gainst  married  woman,  025. 

by  oaofling  person  to  l)elieve  a  certain  state  of  faots^  ITS. 
■tidbmcb^  declarations  of  assignor  or  grantor,  789. 

declarations  of  conspirator,  551. 

of  character  for  skill  and  care,  special  acts,  whethw  adBlaibl^  HJQl 
Kucirrioir,  imprisonment  of  attorney  nnder,  192, 

imprisonment  nnder  statutes  of  Wisconsin,  782. 
EzriBT,  evidence  of,  as  to  probability  that  party  wonld  raoahra  iajurjt  6ft. 

Fraubulknt  ComriTAirox,  made  in  contemplation  of  fntnra  indel>tednea% 
234. 

OtVT,  deliveiy  necessary  to^  819. 

HiOHWATS,  adverse  nser  of,  119. 
HoMSsnuiB,  lien  of  judgment  on»  433. 

residence  is  essential  to,  433. 
Hotchpot  defined,  565. 

IvauBANOX,  action  by  foreign  corporation  which  has  aoi  t^tunt^iimA  intki  the 
laws  of  this  state,  126. 

JiTDGiCEMT,  action  to  set  aside,  423. 

payment  when  not  a  satisfaction,  228. 
nnder  joint-debtor  acts,  efifect  of,  94. 

Maebiage,  breach  of  promise,  what  aggravataa  damagaa,  964. 
conditions  in  restraint  of,  494. 
restraining  second,  494. 

devise  to  one  as  long  as  he  shall  remain  nnmarried,  498. 
Mabued  Woman,  acknowledgment  of  deed,  parol  evidence  to  impeach,  441, 
489. 
estoppel  against,  525. 
lloBTOAOB,  chattel  permitting  mortgagee  to  retain  possession,  76SL 
description  by  reference,  to  another  writing,  738. 
foreclosure,  a<l verse  rights  not  to  1)e  tried  in,  714^ 
foreclosure,  persons  holding  paramount  liens  or  titles  not  proper  parties 

to,  714. 
foreclosure,  persons  holding  prior  liens,  not  affected  by,  714,  715. 
foreclosure,  persons  holding  prior  liens,  for  what  purposes  may  be  par* 

ties,  716. 
foreclosure,  prior  lien-holders  cannot  be  compelled  to  become  parties  to^ 

716. 
grantee  who  assumes  payment  of,  329. 
lIvyiciPAL  Corporation,  contractor,  liability  for  acts  of,  83. 

power  of  legislature  to  compel  erection  of  public  improvements  by,  731. 
power  of  legislature  to  compel  payment  of  moral  or  equitable  oblvatiou, 

732. 
power  of  legislature  to  validate  contracts  of,  and  to  impose  liabilit)  on, 
731,  734. 

Kmuokncb,  when  a  question  of  law,  53. 

Nmotiablb  Instbumkntb,  forged  indorsement,  recovery  of  money  paid  aa^ 

71. 
locged  note,  recovery  by  vendee  of  money  paid  for,  71. 
not  designating  any  time  of  payment,  250. 
note  payable  with  current  rate  of  exchange,  85. 
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M  BonnABLK  Ivmtuvram,  payaUa  at  eighty  or  a  oertein  munlMr  of  di(fi  aflv 
demand,  251. 

payable  at  sight,  when  demand  mnst  be  made,  261. 

payable  on  demand  ia  a  oontinaing  aecnrity,  25Q. 

payable  on  demand,  no  demand  neoeasazy  to  suit  on,  260. 

payable  on  demand,  reaeonable  time  in  making  demand  on,  S61, 

payable  on  demand,  statate  of  limitationa  begins  at  date  of, 

payable  on  demand,  when  demand  most  be  made^  261. 

payable  on  demand,  with  interest^  252-254. 
NoTio,  from  defective  registry  of  writing,  428. 
NviSANCi,  stable,  wbether  is  a,  938. 

OmoERa^  pnblio,  liability  of,  66. 

pABTNERiiHiP  in  real  estate,  646. 

Pebsoikftion,  acquiring  right  to  pnblio  highway  by,  llil 

Piw-HOLDKRS,  definition  of  pew,  662. 

non-parishioners  cannot  be,  663. 

pews,  nature  of  title  to»  663. 

pews  partake  of  realty,  663. 

remedies  of,  663. 

rights  of,  664. 

rights  of,  on  what  grounded,  663. 
PuBLio  Lands,  patent  for,  jurisdiction  to  vacate^  423. 

school  lands,  questions  which  knd-offioe  may  dstermine 

Rape.    See  Criminal  Law. 

RAiLitOAD,  compensation  by,  for  lands  taken,  794. 

passenger,  expulsion  o^  from  train,  290. 

taking  possession  of  land  for  which  it  has  not  mads  oompenwtida,  TPL 
IUbultino  Trust,  presumed  when,  206. 

Baub,  fraud  in  warrants  rescission,  268. 

purchase  by  insolvent,  when  frandnlenti  268. 

retention  of  possession  is  evidence  of  fraud,  7891 
Shxrutf,  return,  sufficiency  of,  433. 
Slander,  in  giving  testimony,  741. 
8TATUTKS,  private,  judicial  notice  of,  762. 
BuRKTiES,  when  not  concluded  by  judgment  agftinst  prinoipaly  77* 

Trusts,  of  which  beneficiaries  are  not  named,  315. 

what  valid  in  New  York,  314. 
Tkadb-marks,  disposition  of,  on  dissolution  nl  partaenUp^  611 

Will,  bequests  to  unincorporated  association,  816. 

draughtsman  taking  legacy  under,  242. 

gift  without  designating  donee  when  valid,  286^  814 

marriage,  revocation  by,  616,  617. 

requesting  witness  to  attest,  242. 

revocation  by  implication,  616. 

revocation  by  subsequent  birth  of  child,  618b 

revocation  by  subsequent  marriage,  516,  617. 

statutes  respecting  revocation  by  marriage,  617* 

subscription  of,  by  witnesses,  242. 
WriNsss,  competency  of  husband  and  wife  against  each  other. 
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A0OIDBIIT. 
8m  Rqutit;  Plbaddto  amd  Pnonoiv  L 

AOCX)RD  AND  SATISFACnON. 

^    ^tE*    OV   AOOORD    AND    SATUrACnOH    MUST    ALLMOm,    Win   OVLV   OUAB 

AooomiH  bat  that  it  wm  ttZMOttdt  and  thai  tlM  imtlM  g  wd  «p«i  ww 
aooeptad  in  Mtttafaotioii;  mara  nadinaM  to  parform  tiia  aaawd,  ar  a  iw 
dar  of  performaiioa,  or  even  a  part  parformanoa  and  raadinaw  ta  ptHarm 
tha  reat,  will  not  ba  aofficiant.  Ileam  ▼.  EkU,  472. 
t.  Muui  TiKDUt  TO  Crxditor*s  Counsbl  Of  Smallia  Sum  than  it  due,  a 
little  sooner  tlian  the  whole  debt  is  due,  without  aooeptanoa  by  either 
the  ereditor  or  his  counsel,  is  no  satisfaction.     Id, 

ACKNOWLEIXJM  ENTS. 
I.  CEBixncATB  Of  AcKisowLKDGMBNT  TO  Dbxd^  regular  upon  its  face,  is  not 
conclusiTe  eridence  of  the  matters  contained  therein.     Dotii/e  v.  Ilolliw 
Mead,  433, 

%  It  18  NscsaaART  to  CoiwrrruTS  Valid  Ck>NvzTA.NCB  of  real  estate  by  a 
married  woman,  and  of  the  essence  of  the  execution  of  the  instrument^ 
that  her  acknowledgment  be  taken  separate  and  apart  from  her  husbau.l, 
and  that  she  acknowledge  that  she  executeil  such  instrument  freely  au.) 
without  any  fear  or  compulsion  froui  any  one.     liL 

3.  IfoRTOAOS  WILL  NOT  BB  SusTAiNBD  wliich  defrauils  a  wife  of  her  prop. 
erty,  although  her  signature  was  obtained  without  any  fraudulent  repre- 
sentations  on  the  part  of  any  one,  if  it  appears  that  the  contents  of  the 
mortgage  were  unknown  to  her  at  the  time  of  signing,  that  she  supposed 
it  to  be  otlier  property  tlian  it  actually  was,  that  she  never  received  any 
consideration  for  signing  the  mortgage,  that  her  acknowledgment  was 
taken  in  no  manner  whatever,  and  that  she  did  not  intend  to  incumber 
or  convey  her  homestead.     Id. 

A.  If  Aldbrmah  Falhblt  or  by  M18TAKR  Certuibs  TO  Sbparatb  Exam- 
ination and  acknowledgment  of  a  married  woman,  in  a  mortgage  of  her 
separate  aetata,  although  slie  never  signed  the  instrument  nor  appeared 
before  him,  the  mortgagee  will  \)e  affected  by  the  fraud,  although  he  was 
not  present  at  the  acknowledgment  nor  informetl  of  what  took  pUce.  He 
cannot^  in  such  a  case,  be  preaumed  to  I>o  a  Unutjide  purchaser;  nor  is  it 
oaoassary  to  prove  that  he  had  notice  of  Uie  fraud  or  mistake.  Mtchetter 
V.  Cawatderp  486. 

••ACT  OF  GOD.** 

Sea  Common  Carkikrs,  4. 
807 


808  Ikdex. 

AC7nON& 
8m  AafUMWiT;  PuunDTO  akd  Pkaoiicb;  Refliw;  Tmo/wmtL 

ADULTERY. 

8e0  GBQmrAL  Law,  12. 

> 

ADVANCEMENTS. 

L  QvisnoKB  ov  Adtancxmknt  abs  always  QoisnoNB  ot  Iimomav  ot 
pAxxNTy  and  of  intentum  at  the  timo  the  property  is  receiTed  by  tht 
diild.    MUier^s  Appeal,  66H 

8.  MoaiT  ExPKNPSD  bt  Pabbnt  wor  Child's  Eduoatioh  hot  to  bb  Fbb- 
simBD  ADVANonaBNT,  without  proof  that  snch  was  parent's  intentioa; 
nor  IS  there  such  presumption  where  security  is  taken  from  the  child  for 
the  amount  received,  or  where  the  psient  attempts  to  preserve  eridenos 
of  it  as  a  debt,  by  note,  bond,  book-aooonnt,  or  otherwise.    Id, 

%   DbOLABATIONS    bt  PARBlfT  THAT    Hx   iNTKirDBD  ExiSTZNa  DXBT  AM  Ao- 

TAircxMBiiT,  not  made  to  child,  nor  assented  to  by  him,  are  nol  t*^*^^^^ 
to  oonvert  sach  debt  into  an  adTanoement.    I<L 

ADVERSE  P0SSBS9I0K. 

1.  Whxbb  DimDANT  Shows  Posbission  in  Himself  of  Lavd  nr  Oobtbo* 

TBBST  for  three  years  prior  to  the  commencement  of  the  snit,  holding  by 
a  regular  chain  of  title  from  or  under  the  sovereignty  of  the  soil,  it  is  a 
good  defense,  although  the  jury  may  believe  that  fraud  in  obtaining  the 
deed -was  sufficiently  proved.  PearBon  v.  BurdUt,  649. 
t.  Lbadino  Object  of  Statute  of  Limitations  or  Tbreb  Ybabs  is  to  make 
that  period  of  adverse  possession  of  land  mature  the  inferior  title  in  the 
hands  of  the  possessor  into  the  superior  title.     ItL 

5.  Tbrus  "Intrinsic  FAuuncas  and  Honbstt,"  Embracbd  in  DuntrnoN 

of  Color  of  Titlb  in  Texas  Statute,  relate  to  the  means  of  proving 
the  right  of  property  in  the  land  so  as  to  make  the  title  equitably  equal 
to  a  regular  chain.  Id, 
4.  Wbxrb  in  Action  under  Statute  authorizing  any  person  in  possessiao 
of  real  property,  by  himself  or  tenant,  to  commence  action  against  any 
one  claiming  adverse  interest  or  estate  therein  for  the  purpose  of  deter> 
mining  such  interest,  and  poeaession  is  directly  put  in  issne^  it  is  not 
error  for  the  court  to  refuse  to  dismiss  the  action,  if  the  plaintiff  has  in* 
troduced  enough  evidence  touching  his  possession  to  justify  the  coart  in 
leaving  this  question  to  the  jury.     Jfeig/ten  v.  Stromj,  441. 

6.  pRKsoRimoN   IN   England  must  uavb  Existed  beyond  time  of  legal 

memory.      Wtbberv.  Chapman,  111. 

6.  Pbescriptivb  Rio  fit  in  This  Country  is  Created  by  an  uninfeerrupted 
Qser  of  an  incorporeal  hereditament,  under  a  claim  of  right  for  twenty 
years,  as  between  parties  under  no  disability,  with  the  knowledge  of  and 
without  interruption  from  those  adversely  interested.  Such  a  title  is 
conclusive  eviilence  of  a  grant  or  a  right,  as  the  case  may  be;  and  such 
user  and  enjoyment  may  be  used  as  proof  of  a  deed  or  reoord  which  has 
been  lost  by  time  or  accident,  or  of  a  prescriptive  right  which  always 
presupposes  a  grant.     Id, 

J.  In  Case  of  Private  Wats,  Non-useb  fob  Twenty  Yeabs  AFiOBDi 
.  Conclusive  Presumption  that  right  to  them  never  esisted,  or  has 
in  favor  of  some  adverse  right,     id. 
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IL  Okant  will  bs  Pbxsumbd  fbom  Lapsi  of  Tdcb  aoaost  Stats  or  Soy- 
XRSioN  aa  well  m  against  individoala.  Thna  the  grant  of  a  pnblic  high- 
way may  be  presamed.  And  there  is  no  room  for  making  a  distinction 
between  a  highway  by  dedication  and  one  laid  out  in  any  other  way,  by 
the  laws  in  force  npon  that  sabject,  or  acquired  by  any  process  or  means 

whatever.     Id, 

See  HioBWAYs,  0. 

AGENCY. 

1*  T^VBAcnoN  BiTWBBH  Pabtzes  Crbates  RELATION  of  pTuifiipftl  and 
broker,  or  agent,  where  bankers  receive  money  to  be  loaned  out,  and 
agree  with  the  depositor  to  account  to  him  for  the  principal  and  interest, 
less  their  charges.  In  such  case,  the  bankers  are  only  limited  in  their 
conduct  to  the  observance  of  good  faith,  and  the  exercise  of  proper  care 
and  circumspection.  If  they  in  good  faith  loan  the  money  to  a  party 
solvent  at  the  time,  they  are  protected,  notwithstanding  the  party  to 
whom  the  money  is  loaned  subsequently  becomes  insolvent.  Wyhoff^* 
Irvine^  Stone^  <6  McCormcuk^  461. 

t.  Relation  of  Parties  to  Each  Other  as  fixed  by  written  agreement  can« 
not  be  changed  by  parol  evidence.    Id, 

1.  Rule  of  Respondeat  Sitperior  is  Applicable  when  the  relation  of  prin- 
oipal  and  agent  or  master  and  servant  exists;  but  not  when  the  relation 
is  that  of  contractor  only.     City  of  Detroit  v.  Coif!/,  78. 

4.  Relation  of  Ck>NTRACT0R  Exclxtdes  That  of  Principal  and  Aoent  or 
master  and  servant,  in  all  ordinary  transactions;  but  there  is  not  neces- 
sarily snob  a  repugnance  between  them  that  they  cannot  exist  together. 
id. 

ft.  Relation  of  Ck)NTRAcioR  and  of  Principal  and  Agent  must  Kboea- 
BARXLT  Exist  Together,  where  one  contracts  with  a  municipal  corpora- 
tion to  oonstmct  a  sewer  through  one  of  its  streets.     Id. 

ft.  Municipal  Corporation  is  Liable  for  Injuries  Caused  bt  NBOLXaBNOi 
OF  Contractor  in  not  placing  guards  to  an  excavation  in  its  streets  for 
a  sewer,  although  the  corporation  was  required  by  its  charter  to  let  the 
contract  to  the  lowest  bidder,  and  the  contract  provided  that  the  con- 
tractor should  at  all  times  keep  the  excavation  fenced  in  or  carefully 
guarded,  and  should  be  liable  for  all  damages  that  might  arise  from  acci- 
dents caused  by  his  neglect.     Id, 

7*  Agent  la  Liable  in  Trover  for  Govbrting  Money  of  his  Principal 
to  his  own  use,  in  the  absence  of  any  authority  on  the  part  of  the  agent 
to  treat  the  money  collected  by  him  as  his  own,  and  to  consider  himself 
the  absolute  debtor  of  the  principal  for  the  amount.  CoUon  v.  Sharjmteinf 
774. 

Ik  AoxNT  u  Competent  Witness  for  Principal  except  where  the  latter  is 
■ned  on  aoooont  of  the  agent's  negligence.    StrtUhen  v.  Kendall,  610. 

See  CoBPORATioNS,  8;  Partnership. 

ALIMOKT. 
See  Marriage  and  Divorce,  4. 

ALTERATION  OF  INSTRUMENTS. 
8m  Attachments,  1 ;  Negotiable  Instruments,  14. 
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AMENDMENT& 
See  PLSADoro  and  Practice,  %  %  16; 

ANIMALS. 

Donmo  Ahdial's  bkdxq  nr  Highway  gajvvot  or  Itself  bb  Rboabsbb 
AB  Uhlawfitl,  rendering  the  owner  liable  for  injnrioui  ooneeqneneei 
that  may  acddentelly  flow  thorefrom.  In  order  that  it  ehonld  be  wroof - 
fol,  it  should  appear  that  the  circumstances  and  occasion,  or  the  charae> 
ter  and  habits  of  the  animali  were  such  as  to  show  oareleesnees  on  the 
part  of  such  owner  in  reference  to  the  convenienoe  and  safety  of  travelsfs 
en  the  highway.    HMm^.  ShaUuck^  684. 

See  FiNGxa. 

APPEAL. 
See  Plbadibo  and  Pbacticb,  13-16. 

ABRESr. 

OmzBir  n  Bouvd  to  Abbibt  Known  Public  Ofiiceb  in  Maxiho  Axbsr; 
when  called  upon  to  do  so,  and  need  not  inquire  into  the  regularity  «r 
legality  of  the  process  in  the  officer's  hands.     AfcMahan  r,  0^7001,  666. 

See  Attornbt  and  Cliknt,  1. 

ARBITEIATION  AND  AWARD. 

I.  AwABD  AGAINST  Onb  Bailroad  Compant  18  No  Bab  TO  AcfiQN  AOAivar 
Another  Compant,  for  an  injury  caused  to  a  passenger  throon^  ths 
negligence  of  both,  where  the  award  is  returned  into  courts  in  cooDpli- 
ance  with  the  terms  of  the  submission,  and  it  is  still  pending  there  with- 
out judgment  having  been  entered  thereon,  although  the  ooete  of  the 
arbitration  were  paid  by  the  company  against  whom  the  award  wm  madsu 
Todd  V.  Oid  Colony  etc  R,  R,  Co.,  49. 

t.  Award  Establishino  Boundary  Line  between  Estates  of  Adjaabvt 
Proprietors,  under  a  submissiou  fur  that  purpose,  is  caiiclasiT«  upoB 
the  parties.     Tluxyer  v.  Bacon,  59. 

t.  Agreement  does  not  Constitute  Submission  to  Arbitration,  so  as  te 
make  lines  run  thereunder  oouclusive  upon  the  parties,  where  it  is  exe- 
cuted by  proprietors  of  adjoining  lands,  reciting  that  they  were  deeiraos 
of  having  their  respective  lines  run  so  that  each  might  know  his  boon* 
dary,  and  agreeing  to  employ  a  surveyor  to  run  the  lines,  and  put  up 
stakes,  or  marks,  to  designate  each  lot»  and  to  pay  the  expense  prepor^ 

tionally.    Id, 

See  Refbrbbs. 

ASSIGNMENTS. 
See  Exemptions,  5. 

ASSUMPSIT. 

t  Abbumpbit  bob  Monxt  Had  and  Rbobivbd  will  lie  whenever  one  has  tbs 
money  of  another  which  he  has  no  right  to  retain,  but  which,  ev  cegM  el 
fone,  he  should  pay  over  to  that  other.  In  such  casei  phiatiff  is  aol 
bound  to  declare  specially.     Lawaon  v.  LawKm,  702. 
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t.  AonoH  OF  In»BiTATDB  AssuiCFSiT  luM  b«ea  gresUy  enlargad,  and  now 
•mbmoet  all  cmm  in  which  plaintiff  has  equity  and  oonaoienoe  on  hia 
side,  and  defendant  is  boond  by  ties  of  natnnl  jnstioe  and  equity  to 
refond  the  money.  In  saoh  cases,  no  escpress  promise  need  be  prov^ 
Id. 

flee  EuwjifiOBS  aitd  AixmirnixBAiOBa,  3;  Usb  ahd  Oooitpation,  1;  Wilu^  2&. 

ATTACHMENTS. 

1.  Writ  or  Attaohxbict  cannot  bb  Rigrtivllt  Altebkd,  after  »  senrioe 
thereof  has  been  made^  by  the  insertion  therein  of  a  direction  to  sommon 
»  certain  person  as  tmstee;  and  there  can  be  no  rightfol  service  of  the 
writ  after  such  alteration.    Brown  ▼.  Neale,  63. 

t.   ASTACHMEKT  OF  PKOPIRTT  ON  MeSNX  PrOOIBS  18  NOT  DiSSOLVBD  BT  DiATH 

of  the  debtor  after  judgment  and  before  the  sale  of  such  property.  And 
if  the  estate  were  decreed  to  be  administered  as  insoirent,  after  the  death 
of  the  debtor,  and  before  such  sale,  or  demand  made  of  the  receiptor 
within  thirty  days  after  judgment,  where  the  property  has  been  receipted 
for,  it  is  questionable  whether  it  would  alter  the  case.  WaUt  ▼.  Thimp- 
mm^  136. 

1.  Whxrs  Diefbndant  in  Attachment  Dibs  aftbb  Jvdombnt,  Onb  Wbo 
HAS  Bbcbiptbp  for  the  attached  property  will  be  liable  for  it  if  a  demand 
is  made  upon  him  for  it  within  thirty  days  afte*-  judgment,  even  though 
the  debtor  dies  before  such  demand.    IcL 

4.  If  Onb  Who  uab  Rbceiftbd  fob  Attachbd  Propbbtt  Allows  It  to 
Go  back  into,  or  to  remain  in,  the  hands  of  the  debtor,  and  the  latter 
sells  it,  the  receiptor  is  liable.  Having  intrusted  the  property  to  the 
debtor,  he  will  be  responsible  to  the  sheriff  for  the  debtor's  acts.    Id, 

i.  Monbtb  Collbotbd  bt  Sheriff  upon  Execution  cannot  bb  Oabnishbd 
in  his  Hands  or  seized  on  an  attachment  in  favor  of  »  creditor  of  the 
ezecation  plaintiff,  and  particularly  where  snch  creditor  is  the  sheriff 
himself.     HUl  v.  La  Croste  etc  R.  R.  Co,,  783. 

See  Exemptions. 

ATTOBNEY  AND  CLXENT. 

t.  AiTcmmT  at  Law  Bmploted  to  Collect  Claim,  Who  after  Oqllbot> 
ZNO  It  Contests  Proceeds  thereof  to  his  own  use,  is  liable  to  be 
arrested  and  held  to  bail  in  a  civil  action.     CoUtm  v.  Sharpttdn,  774. 

8.  AiTORNET  AT  Law  IS  Mebelt  Aoent  OF  HIS  CLIENT,  and  the  title  to 
the  property  which  he  collects  is  in  the  client,  and  not  in  him.  He  is, 
therefore,  liable  to  an  action  of  trover  for  the  conversion  of  that  prop- 
erty, with  all  the  legal  consequences  of  such  an  action,  among  which  is 
huk  execution  against  the  body.    Id, 

1.   AnORNET    HAS    LlEN    FOR    HIS    FeES    UPON    MoNET    OR  PAPERS   OF    HIS 

GUENT  while  they  are  in  his  hands;  but  possession  is  as  indispensable 
to  his  lien  as  it  is  to  the  lien  of  an  ordinary  bailee  or  factor.  Duboii*$ 
Affpeal,41S, 

i.   AiTORNET    CANNOT    MAINTAIN    ClAIM    OPON    FuND    IN    COCRT    AGAINST 

MoRiTOAaEB  or  a  judgment  creditor,  even  thon^  such  mortgagee  or 
creditor  be  his  own  client.  An  attorney  has  no  title  to  the  judgment 
which  he  secores,  or  to  the  mortgage  which  he  is  instrumental  in  obtaia- 
ing,  and  not  being  an  owner,  he  cannot  claim  as  a  distributee.    Id, 
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6.  WnooNsm  Caineni  of  Rboobd,  havcno  CRUcuf al  JvmnDionaH,  hats 
PowBBy  ANp  It  18  THxa  Duty,  to  Appouct  Cociibxl  to  dafend  panoM 
diftrged  with  crime,  and  whoee  poverty  rendan  tham  Qoabla  to  amploy 
oonnaaL     County  qfJkuie  ▼.  SmUhf  764. 

S.  County  must  Pay  iob  Sbbvices  ov  Covmsel  AppourrxD  bt  Coubt  to 
Dbvbmd  Pai77BBii  and  other  indigent  parsons  diarged  with  orima;  ba> 
OMiaa  there  is  an  implied  pronusa  to  pay,  and  an  amploymant  preTioiislj 
authorized.     Id. 

7«  Ck>U29TY  Musrr  Pay  tob  Sebyiges  ov  Cowskl  ApponnxB  bt  Coobt  td 
Dbteiid  Ixbiobnt  PsBaoNs  charged  with  crime,  notwithstanding  a  stat- 
ute which  declares  that  a  county  shall  not  be  held  liable  to  pay  for  snch 
ssfrioes.    Snch  a  statute  is  void:  See  Laws  ol  Wisconsin,  1860,  a  35.  Id. 

8.   LlOISLATUBB    BA3    No    FoWBB    TO    GONVEB    AUTHOBTTY    ON    OOUBT8   TO 

Affoint  Counsbl  to  Dbtbnd  Indiobnt  Pibsons  charged  with  carime^ 
and  at  the  same  time  require  that  the  services  of  coonsal  shall  be  ren- 
dered in  such  cases  without  compensation.    Id» 

See  EIxBCunoNs,  7,  8;  Husband  and  Wxvb,  84L 

BAILMENTS. 

1.  Wabbhousbman  Hatxno  in  his  Possession  Goods  BuBjact  to  Owneb's 

DiBEcnoNS  as  to  their  shipment  is  at  liberty,  in  the  al>8ence  of  instruo- 
tions,  to  use  his  discretion  in  shipping  by  the  usual  or  best  route;  but  if 
he  has  specific  instructions,  he  is  bound  to  follow  them.  Gnwea  ▼.  Smkk, 
762. 

2.  Whebb  SnippsB  of  Goods  Notiites  Wabbhousbman  that  he  has  con- 

tracted with  a  certain  railroad  company  to  carry  them  to  their  destina- 
tion, and  the  warehouseman  replies  that  "  it  is  ^  right,"  he  has  no  right 
to  afterwards  send  the  goods  in  any  other  way;  and  if  he  does  so^  and 
they  are  lost,  be  will  be  liable  therefor.     Id, 

5.  Employment   of  Wabehouseman  and   Fobwabdeno   Mebchant,   in 

Usual  Ck>uB.sE  of  his  Business,  imports  a  hiring,  and  that  he  is  to  be 
paid.     Id, 
4.  Forwardeb  Employed  with  Directions  to  Send  Goods  by  Railway 
to  their  destination,  who  ships  them  by  water,  is  guilty  of  a  conversioa 
thereof.    Id, 

6.  Bailee  Liable  only  for  Gross  Neougencb  is  Still  Liable  fob  Ac- 

tual Conversion  of  the  property.     Id. 
6.  Principal's  Act  in  Depositing  Funds  with  Bailee  fob  Protbction  of 
Surety  is  not  without  Consideration,  and  the  receipt  of  the  funds  is 
in  itself  a  consideration  for  a  promise  by  the  bailee  to  pay  the  surety. 
Keller  y.  lihoads,  539. 

See  Criminal  Law,  11;  Common  Cabbtebs,  2. 

BANKS  AND  BANKING. 

L  All  Stooeholdebs  of  Bane  are  Liable  to  All  m  Cbbditob8,  under 
section  18  of  chapter  71  of  the  revised  statutes,  as  original  and  principal 
debtors  substautially  as  if  they  were  copartners,  save  that  the  responsi- 
bility of  each  is  limited  to  a  sum  equal  to  his  shares  of  stock,  and  this 
liability  attaches  the  moment  a  debt  is  contracted  by  the  bank.  Cole- 
man V.  WliUe,  797. 

I.  Rbmbdy  of  Creditor  of  Bank  under  Gbnbral  Banuno  Law  of  Wu- 
OONSIH  is  by  suit  in  aquity,  in  which  all  the  creditors  should  join,  or  oar 
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or  more  of  them  shonld  sue  for  the  benefit  of  aU,  and  the  salt  shonld  be 
•giiDBt  the  bank  and  all  the  stockholdem,  onleae  it  be  imprmcticable  to 
bring  them  all  before  the  court,  or  some  other  sufficient  cause  for  omit- 
ting any  of  them  be  shown.    Id, 

H  Bank  ts  Bbsponsibls  fob  Mistakinq  Date  ov  Notb  RsosiyxD  fob 
CoLLBcnoK,  when,  owing  to  such  mistake,  the  note  was  presented  for 
payment  before  the  proper  time,  and  the  indorser  discharged,  Bcmk  qf 
Delaware  Co,  v.  BroomhaU,  471. 

4  Statdtb  of  LnuTATioNS  DOES  NOT  Bboin  to  Run  AaAiNar  Dkfostt  di 
Baitk  until  demand  is  made  and  payment  refused.  Otraird  Bank  ▼.  Bank 
qfPenn  Township,  WJ, 

S.  Statute  of  Ljmitations  does  not  Run  again8t  Check  Mabked  ^'Good," 
until  payment  has  been  actually  demanded  at  the  banking-house  and  re- 
fused. The  holder  of  such  a  check  does  not  stand  in  a  dififerent  position 
from  that  of  an  original  depositor.    Id, 

6u  Bank  Acknowledges  that  Monet  Repbesentbd  by  Certified  Check 
Remains  on  Deposit  to  the  credit  of  the  holder,  where  it  pays  a  dupli- 
oate  check  to  the  drawer,  taking  his  bond  of  indemnity  against  the  check, 
which  the  drawer  claimed  to  have  lost.    Id, 

See  AoENOT,  1;  Office  and  Officebs,  6»  6.    . 

BEQUESTS. 
See  Cobfobations,  1,  2;  Wills. 

BILLS  OF  LADING. 
See  CoBCMON  Cabkiebs,  6. 

BONDS. 

1.  Town  Bonds  Issued  Pubsuant  to  Law  not  tet  in  Fobcb  for  want  of 
publication  are  without  authority  of  law  and  void.  Twm  t^  Roehaier 
T.  Alfred  Bank,  746. 

t.  Town  Supebvisobs  cannot,  of  Themselves,  Give  Validitt  to  Void 
Bonds,  where  the  assent  of  the  people  of  the  town  is  required  to  enable 
them  to  issue  such  bonds.    Id, 

1.  Thbbe  can  be  No  Innocent  Pubchaseb  of  Void  Bonds,  where  the  de- 
fect is  a  matter  of  law,  with  a  knowledge  of  which  every  person  is 
chargeable.    Id, 

4.  "Iqnobanoe  of  Law  Excuses  No  One,"  is  Maxim  applicable  to  pur- 
chasers of  bonds  void  for  some  defect  which  is  matter  of  law  unmixed 
with  matter  of  fact.    Id, 
Banks  and  Banking,  6;  Contbaots,  II;  Qffiob  and  Officbbs,  4-6| 

REPLSVm,  2;  SUBETTBHIP,  8,  4. 

BOUNDARIES. 

IB  NOT  Cbeated  as  AGAINST  OwNEB  OF  Land,  from  claiming  that 
tines  run  by  a  surveyor  at  the  expense  of  himself  and  an  ailjoining  pro- 
prietor are  not  the  true  lines,  where  such  adjoining  proprietor  adopts 
tiM  lines  and  builds  in  conformity  with  them,  unless  the  former  had 
knowledge,  or  reason  to  believe,  that  the  latter  was  making  expenditures 
upon  the  faith  of  a  supposed  agreement  to  treat  the  lines  thus  run  as  the 
troe  lines.     Thaiyer  v.  Bawn,  S9, 

See  Abbitbation  and  Awabd,  2,  S. 
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BREACH  OF  PROMISE. 
8m  Mabriaok  akd  Ditobcb»  1-& 

BROKERS. 
8m  AonrcT,  1. 

BURDEN  OF  PROOF. 
8ii»  Cbhonal  Law,  6»  6;  NBouaaw^  i-7« 


BUROLART. 
Se*^  CBOiDrAL  Law,  ^la 

CANON  LAW. 
Oahon  La%  of  Romah  Oathouo  Chueoh  n  mnrnnuT  Fobob  ok  Ai 

ITT,  IB  Such,  ui  VnaioiiT,  and  is  to  be  oonsidered  in  d«tarmiBiBf  tiM 
legal  righto  of  parties  only  ao  &v  aa  it  ta  recogniied  in  or  made  part  af 
■ome  agreement  under  whiofa  thoae  righto  are  deriTed.  O'i/earT.  IH 
Ooe$bnand,  9S3. 

CERTIORARL 

1.  Warr  or  Ckrtiobari  m  hot  One  ov  Right  at  the  oommoii  law,  bat  rHli 

in  the  sound  diiMsretion  of  the  court,  to  be  allowed  or  not^  aa  maj  ImsI 
promote  the  ends  of  jastioe;  and  stotntory  provisions  requiring  the  wril 
to  be  issued  within  a  oertain  time,  and  proyiding  for  ito  allowanoe  est  af 
ooart,  do  not  take  away  the  court's  discretionary  power.    In  the  MaUtr 

2.  Wmt  ov  CiRTiOKAai  Quashed  for  Lachu  or  Pa&tibs  in  not  suing  it  sal 

•ooner.     Id, 

CHARACTER. 
Sm  CRnavAL  Law,  14,  16;  Bvidkiigb,  8, 

CHARITIES. 

1.  Girr  TO  Cbaritt  Void  at  Law  for  Want  of  AflCSRTAiinu>  BBRKFioiAaT 

will  nerertheless  be  upheld,  if  the  thing  given  be  certain,  if  there  is  s 
competent  trustee  to  take  and  adininistor  the  fund  as  directed,  and  if  the 
charity  itself  l>e  precise  and  definite.     Bftkman  v.  Bonaor,  269. 

2.  Charitablk  Trusts  wtst  bb  Capable  of  Exbcutioit  by  Judicial  Dscrbi 

in  affirmance  of  the  gift  aa  the  donor  made  it;  the  cy  prt$  power,  as  exer 
cised  in  England  in  cases  of  charities,  not  existing  in  New  York.     Id, 

I.  Charitablk  Gift  of  Sum  Which  is  Left  Unokrtain,  or  in  the  diaeretiaa 
of  executors  who  have  renounced  the  trust,  is  void,  and  next  of  kin  an 
entitled  to  the  fund,  such  defect  being  incurable,  even  by  the  cy  prat 
power.     Id. 

i.  Gift  of  Monit  m  Trust  to  Ezboutobs,  to  be  applied  in  their  diacretioa 
to  the  uae  of  societies  for  the  support  of  indigent  and  respeetaUe  female^ 
without  further  designation  of  the  beneficiaries,  where  such  ex4 
have  renounced  the  trust,  cannot  bo  upheld.     Id. 

See  UiTDrooRPORATiD  SocirruiL 

CHASTITY. 
SeeCRmiNAL  Law.  I4-I6i 


Index.  81A 

CHATTEL  MORTOA0B& 
See  MoKTOAOSi. 

CHBCK& 
See  Banxs  and  Bakuno,  6,  6^ 

CHURCHES. 
See  CA2I01I  Law;  SuBSCBimoKs,  4»  ft. 

COLLATERAL  SECURITIES. 

SvooK  n  HBiD  as  Collatxkal  Sxcubitt  iob  Patmsiit  op  Taofta^ 
MAT  NoTB  which  is  indoreed  by  a  third  person,  ukd  the  holder,  withont 
the  eonsent  of  the  arigmal  owner  of  the  stock,  releases  the  indoner  for 
the  porpoee  of  Tm^lring  him  a  witness  in  a  suit  in  equity  by  each  owner 
for  the  reoo>?egy  of  the  stock,  the  stock  wiU  be  thereby  released,  and 
onnot  be  held  for  the  purpoee  of  enforcing  payment  of  the  note.  Ikmnff 

▼.  XyoN.  463. 

See  Powers. 

COLOR  OF  TITLE. 
SeeAPTiBBB  PuasKssiON. 

COLLISION. 
See  Common  Carribrs,  ft. 

COMMON  CARRIERS. 

U  DoTT  OF  Common  Carriers  by  Railway  is  to  transport  goods  to  the 
place  of  destination  and  deposit  them,  without  delay  or  additional  ohargi^ 
fai  their  warehouse  until  the  owner  or  assignee  has  a  reasonable  time  to 
lemoTe  them.  They  need  not  deliver  the  goods  at  the  place  of  business 
of  the  owner  or  assignee,  nor  give  notice  of  their  arriYaL  Morria  46  Awa 
a.  B.  Co.  Y.  Atfers,  215. 

1,  Common  Carrier  by  Railway  Bboomes  Warehousbmah,  and  responsible 
only  as  such  when  he  has  transported  the  goods  to  their  place  of  desti- 
nation and  safely  stored  them  and  has  them  ready  for  delivery.     Id, 

ft.  OwNBR  or  Goods  Transported  by  Railroad  must  remove  them  within 
a  reasonable  time  after  they  have  reached  their  place  of  destination.    Id, 

4.  Phrases  "Act  of  God,"  *'Inbvitablb  Aocident,"  "  Unavoidable  Dav« 
OXBS  of  river  navigation,**  etc.,  diBcussed  and  distinguished.  Ha^$  v. 
Kennedy,  627. 

ft.  Carrier  or  Goods,  who  in  his  bill  of  lading  exempts  himself  from  liabQ* 
ity,  if  loss  happens  by  reason  of  unavoidable  dangers  of  navigation,  is 
not  liable  for  loss  entailed  by  reason  of  a  collision  in  which  he  is  firoe 
from  blame.  This  exception  exempts  the  carrier  from  all  loss  by  dangeis 
which  he  cannot  avoid,  although  he  uses  due  diligence  in  trying  to  averl 
it.    Id. 

i.   pAflSENOER  AlTSMFTXD  TO  BE  EJECTED  FROM  RAILROAD  CaR  WHILI  Df 

Motion  will,  from  the  dangerous  nature  of  such  act,  be  justified  in  mak- 
ing the  same  resirtance  as  he  would  to  a  direct  attack  on  his  life. 
Satsford  v.  SUgkth  Avmue  S.  B.  Cfo.,  286. 

h  THIOnOH-FAflBENOER   18   LIABLE   TO  BjEOIION  IN   PBOFBR  MaHNRB  WfM 

Ssrasoro  to  Pat  Fare,  his  resistanoe  to  an  atten^i  to  expel  him  witb* 
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oat  stopping  tbo  ear  doaa  not  present  ft  oeee  of  oontribntory  negligenee 

on  bia  part.    Id,  * 

ft.  As  Raxlboad  Compant  DntEcrmo  CovvactGSkTO  Ejbot  PAMXVOKBa  for 

failure  to  pay  fare  ia  responaible  for  his  act  in  so  doing,  it  beeomea  also 
^  responaible  for  any  circumstance  of  aggrftvation  which  attends  the  witm^ 
'  /d. 

9.  Ratlroad  Oomfant  la  Liabls  to  PAflSBNOER,  Oabried  Preb  of  Chaboi^ 

for  injuries  caused  by  its  omission  to  use  due  and  reasonable  oare.    Todd 
V.  Old  Colony  tie.  R.  /?.  Co.,  49. 

10.  PAJsaxNGER  IN  Raiuioaj>  Caa,  Who  Ru>B8  with  his  Elbow  ok  Abm  out 
OF  Window,  by  reason  of  which  he  sustains  an  injury,  is  guilty  of  a  waai 
of  due  care,  which  will  prevent  him  from  maintaJTiing  an  action  lor 
damages.     Id. 

See  AxBiTRAiiON  and  Awaro^  1;  BaiLlfBmi  2. 

COMMON  LAW. 
See  CiBTiORABj;  1;  Husband  and  Wife,  9;  JooT  DntvOB^  t. 

CONDinONa 

1.  CoNDiTiONB  SuBsxQURNT  ARK  NOT  Favored  IN  Law,  and  aM  to  bo  strifl^y 

construed,  especially  when  relied  upon  to  work  a  forfeiture.    Bmtrmm  t. 
Simpson,  184. 

2.  WuERB  CoNDinoN  APPLIES  IN  Terms  TO  Granteb  OR  Lbsbei;  without 

mention  of  heirs,  executors,  or  assigns,  the  condition  cannot  bo  broken 
after  the  death  of  the  grantee  or  lessee.  If  heirs  and  executors  art 
named,  but  assignees  are  not,  it  will  not  be  broken  by  any  act  of  aa 
aasignce.  I<L 
I.  Where  Deed  is  Made  upon  Conditidn  that  Grantee  shall  Fobf 
EVER  Keep  up  and  maintain  a  fence  on  the  line  between  the  land  con- 
veyed and  the  grantor's  land,  the  land  will  not  be  forfeited  bacaase  of 
the  iBct  that  the  fence  ia  not  kept  up  after  the  death  of  the  granteOb    Id, 

CONFLICT  OF  LAWa 

1.  New  Hampshire  Laws  Impose  upon  Massaghusetts  Mutual  iNsum* 
ANCE  Companies  acting  within  the  state  of  New  Hampshire  the  same 
obligations  and  disabilities  that  the  laws  of  Massachusetts  impoae  upov 
New  Hampshire  insurance  companies  acting  within  the  state  of  Masaa^ 
chusetts.     Ilaverldll  Ins,  Co,  v.  PrcAcofi,  123. 

t.  Where  Contract  of  Insurance  was  Made  with  Resident  of  New 
Hampshire,  and  upon  property  situated  there,  by  a  Maasachnsetta  mu- 
tual insurance  company,  which  had  not  complied,  in  New  Hampshire, 
with  the  obligations  and  requirements  imposed  by  the  laws  of  Maasachn- 
aetts  upon  like  corporations  chartered  by  the  laws  of  New  Hampahire 
and  acting  in  Massachusetts,  it  was  held  that  the  contract  waa  inralid  in 
New  Hampshire,  and  that  an  action  there  upon  the  premium  note  coold 
not  be  maintAined.    Id, 

See  Joint  DbbtobSi  3. 

CONSPIRACY. 

1.    AOBEEMENT  ET  CREDrPOR  TO  RECEIVE  MONET  WHICH  BB  DeSIQB  HAS 

Promised  to  Another  is  not  a  ooospiraoy,  and  his  raoeipt  eif  tho 
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win  not  render  him  liable  in  dunagee  to  the  other  creditor,  thongh  he 
knew  of  the  promise  whioh  the  debtor  had  made.  Bti^ord  ▼.  Ammt, 
545. 
ii  Dkla&attons  ov  Pabtt  Joznvd  as  DmNBAXT  XH  AcnoN  lOR  Con- 
flPiKACTr  are  not  admindble  against  oo-defendant^  if  made  after  the 
alleged  cdmmon  design  to  defrand  plaintiff  has  been  acoompliahed;  nor 
ue  they  adnussible  against  such  co-defendant,  until  his  oonneotion  with 
the  oommon  purpose  has  been  shown  ofiiimis.    /</. 

1.   TlLEQRAM    nU>M  WlIX  OV  OnX    OV    DjfiVSlfPAim    ZN    AonON    10R  C02i« 

BPIBAOT,  not  written  nor  sent  by  either  of  them,  is  inadmissible  as  evi- 
dence against  them.  As  the  declaration  of  the  wife^  it  oould  not  aflbot 
eren  her  husband.    Id, 

4    AonON  AGAINST  ThRKE,  VOR  FnAXTDULRMT  OON 8PIRA0T  TO  ObTAXX  CuI- 

TAiN  I>RAIT%  and  to  withhold  proceeds  from  plaintifll  Where  the 
OTidenoe  in  such  action  failed  to  sustain  the  averments  in  the  declara- 
tion as  to  the  ownership  of  the  drafts  and  the  appropriation  of  the  pro- 
oeeds»  knowing  them  to  be  the  plaintiff's,  or  to  establish  any  oomplidty 
on  the  part  of  0^  one  of  the  defendants,  hM^  that  the  ooui  erred  In  its 
refusal  to  chai^  the  jury  that  they  were  bound  to  render  a  Terdlot  el 
Bot  guilty  as  to  him.  Id. 
IL  OoMinsAOT  TO  DxvKAUD  Buvo  Pbotbd^  idiatsver  is  shown  to  be  done 
or  ssid  by  any  one  of  the  conspirators  in  furtheranoe  of  the  ****■***—!  d»i 
sign  is  the  act  or  saying  of  alL    Page  v.  Parher,  172. 

ooNSTrrunoNAL  law. 

See  Attobitxt  and  Clixnt.  8;  Ck>BF0itATi0Na.  5.  6;  Dbid%  A* 

CX)NTRACTS. 

L   AORSmNT,  TOB  QOOJ>  CONSIDKBATION,  TO  TkANSVXB  TO  ANOTBSB  CUt- 

TAXN  Drafts  not  tst  RicxiyBD,  for  services  to  be  performed^  is  execu- 
tory, and  does  not  pass  the  property  in  the  drafts.  Bei^ord  v.  Banner, 
545. 
ft,  AoBSsmMT  TO  RsNDKR  Servicis  ab  Lobbt  Aoknt,  or  to  exert  personal 
influence  and  solicitations  to  procure  the  passage  of  a  public  or  private 
law  by  the  legislature,  is  void  as  being  prejudicial  to  sound  legislation, 
and  in  contravention  of  public  policy.     Powen  v.  Bhbmert  6TI. 

1.   AOBnOCRNT    TO    pAT    TOR    SkRVIGBS     IN    CONVUOTINO    AFPUOATION    TO 

LBomuATURB  IS  Valid,  it  seems,  if  made  either  to  the  legislature  itself 
er  to  some  committee  thereof,  as  a  body.     Id. 

4»  Skrviobs  in  Procurinq  Legislation  shouij)  Clbarlt  Appear  to  be 
LEormiATB,  or  they  cannot  be  recognised  as  the  basis  of  a  legal  claim. 
Id. 

5.  One  Who  Signs  Instrument  InpoRTiNa  Obligation  n  Prima  Facie 
Bound  bt  It,  whether  he  signs  at  the  right  or  the  left  hand  of  the 
paper,  if  there  is  no  room  for  an  inference  that  any  other  was  intended 
to  be  the  signer.    Stdmnger  v.  Hoeht  621. 

t.  Presumption  that  One  Who  Signs  Instrument  Importing  Obliga- 
tion IB  Bound  bt  It  does  not  Exist  where  the  sicpaatue  occupies  an 
equivocal  position;  as  that  of  a  subscribing  witness  to  an  instrument 
under  seal,  prepared  for  and  executed  by  but  one  person.    Id, 

7«   IVSTRUICSNTS  SHOULD  BE  LiBERALLT  CONSTRUXD,  in  Older  tO  givO  theSS 

effect^  and  to  carry  out  the  intention  of  the  parties.    Bmkr  t.  ilaAom^ 

ssa. 

Ax.  Dsa  Vol. 
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$b  IflWBUMBMT  SuaoumBLB  OP  Two  Oomnmonon  bhouid  Rmjmv  tbai 
BT  Which  It  will  Takb  Efact,  where  by  the  other  eonetnutun  il 
would  be  inopentiTe  lor  waat  of  »  snbjeot-inatter  to  act  on.    Id. 

IL  OoHiBACfr  Govt  Am  ab  Past  ob  Oovnnioir  Wbatbtxe  u  ICjLfimi» 
BT  Ohb  PAXTTy  and  known  to  be  so  ezpeoted  by  the  other.  Jmdem  ▼. 
Dyer,  668. 

lit  SvnaxQUKHT  Rathioation  o7  Void  ComcEAior  bt  Pabxdbb  to  bb  B(mib% 
ooapled  with  their  power  to  anent  to  the  oontraoti  wiU  ronder  it  obijgp^ 
tocy.    HaAfwek  ▼.  CUy  qfJiUwaniee,  718. 

11.  T^mrnDHi  ov  Town  abb  not  Ebtitlxd  to  AivnuiATrnB  Bblibv  ov 
Rbboibuoh  or  Oontbact  of  mbaoription  to  atook  of  ndlroad  eoinpaiiy» 
and  of  the  oanceMation  of  the  bonda  iaaned  by  them  in  payment  for  fha 
■tockt  on  the  ground  that  the  aabaoriptian  waa  made  and  the  bondi 
laaoed  under  a  miaapprehenaion  or  miaoonatnietion  of,  and  not  in  aooont 
anoe  with,  the  atatate  authorising  theee  aotai  where  tiie  bonda  hare  beea 
deUrered  to  the  company,  and  aligned  by  them,  and  the  intereet  acom- 
faig  thereon  haa  been  paid  for  aeveral  yeara  withoat  objeotion,  and  then 
Il  no  dharge  of  frand  againatthe  defendanta;  though  the  illegality  of  the 
bonda  might  be  available  and  effeotnal  aa  a  defenae  againat  any  holdar. 
€h9km  ▼.  Shoemaker^  386. 

See  CVnopOBATioxg,  6;  BQinerr,  1,  8;  Sar-on:;  SuBaGBiPXion. 

OONVEBSION. 
8m  AoxBor,  7;  Aitobbbt  and  Olibnt,  1, 2;  Bailiibrti^  6;  Ohbbuii^  1,  t. 


OOBPOBATIONa 

L  O0BPOBATION8  CANNOT  Takb  Rbnts  AND  PBOvm  ov  Land  undbb  Fowm 
created  by  will,  nnleea  ezpreflaly  anthoriaed  by  the  legialatare  to  take 
land  or  interaeta  therein  by  deyise,  bat  they  may  take  money  or  peraooal 
property  by  testamentary  gift,  though  raised  by  conveniaa  ol  land  un- 
der a  power  in  the  wilL    Downing  y.  ManhaJUp  290. 

2.  pBOvmoN  IN  Obabtbb  of  Cobfobation  Enablino  It  to  Takb  Labb 
"by  direct  pnrohaae  or  otherwiae,'*  is  an  expreaa  authority  to  take  land 
or  interaeta  therein  by  deviae.    Id, 

8.  PowBB  or  Municipal  Oobpobation  to  Enoaob  in  Wobks  ob  Intbb- 
NAL  Ikpbovbhbnt,  aaoh  aa  building  railroads,  oanala,  harbors,  etc,  haa 
been  sostained  on  the  ground  that  aaoh  worka  are  matters  of  public  oon- 
cem,  for  which  the  taxing  power  might  lawfully  be  called  into  action. 
HaabrovekY.  CSty  qf  MGwuikee,  718. 

4.  Municipal  Oobpobation  cannot  Lawfully  Enoaob  in  Wobbs  or 
Public  Impbovbhbnt  nnless  empowered  by  legislative  antfaority  to  de 
ao.    Id, 

8.  Ck>NTBACT    OF    MUNICIPAL    Ck>BFOBAIION,   VOID  FOB  WaNT  OF  GaPACRT 

IN  EiTHBB  Pabty  to  make  it,  cannot  be  giyen  life  and  vitality  by  the 
lagislature  against  the  wishes  of  Mther  of  the  partiea  to  it.    /dL 

lb  Authobitt  to  Issub  Municipal  Bonds  to  Amount  of  Tbn  Tbouhabb 
DoLLABS  for  ocnatmcting  a  harbor,  does  not  authorise  monicipaliiy  te 
conatmct  a  harbor  at  a  greater  ezpenae,  and  a  contract  for  sodi  pnipoa^ 
proTiding  for  a  greater  expenditure,  ia  void  aa  to  the  exceaa.    Id, 

f •  Municipal  Oobpobation's  Powbb  to  Conbtbuot  Sbwbbs  thbough  hi 
8rBBBT8  18  Sfboull  Lboiblativb  Gbant  for  private  pozpooea,  and  is 
aol  a  power  given  to  the  corporatian  for  governmental  poxpoas^  er  a 
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public  municipal  datjr  imposed  upon  it,  as  to  keep  its  streets  in  repair, 
and  the  like.  CUy  qf  Detroit  v.  Corey,  78. 
8L  Municipal  Cobporation  Tares  Powkb  to  Constbuct  Sewers  tu rough 
ITS  Streets  wrm  Uxderstandino  that  the  power  shall  be  so  executed 
M  not  nnneoessarily  to  interfere  with  the  rights  of  the  public,  and  that 
all  needful  and  proper  measures  shall  be  taken  in  its  execution  to  guard 
■gunst  aooidents  to  persons  lawfully  using  the  streets  at  the  time.  Th« 
oorporatioii  is  bound  for  the  performance  of  these  obligations,  and  can- 
not rid  itMlf  of  their  performance  by  executing  the  power  through 
agmts.    Id, 

COSTS. 
See  Abbitbation  and  Awabd,  1. 

00-TBNANOY. 

1.  TbHANT  in    Ck>MMON  MAT  MAINTAIN  TBBSPASS  AGAINST  CO-TENANT    fOB 

MxBNE  Pboiits,  after  a  recovery  in  ejectment.    Oritcf^fiM  ▼.  ffwnJberi, 
633. 

Sl  Tenant  in  Ck>iafON  is  Entitled  to  Damages  fob  Use  and  Oocupatiov 
bt  Co-tenant,  from  the  time  he  became  the  owner,  where  he  recovers 
the  land  in  ejectment,  and  then  brings  an  action  for  mesne  profits,     fd, 

8L  Oooupanot  bt  One  Tenant  in  Common  of  Particular  Part  of  Com- 
mon Pbopebtt,  by  agreement  of  the  others,  is  so  far  a  severance  in  fact 
as  to  permit  him  to  maintain  trespass  against  them  for  the  same  acts 
which  would  constitute  trespass  in  a  stranger,  even  though  the  length  of 
such  occupation  would  be  insufficient  to  mature  an  absolute  legal  title 
in  several^.    (yEear  v.  De  Ooeabnand,  653. 

See  Dower,  2;  Partition. 

COUKTEBr-CLAIM. 
See  Set-off;  Use  and  Occupation,  2. 

COURTS. 

1.  Ccntbt  mat  Amend  its  Reoobds,  and  Make  TnsM  Confobm  to  Faoki 
and  truth  of  the  case,  even  though  twelve  years  have  elapsed  between 
the  granting  of  a  license  and  the  making  up  of  the  record.  Frink  v. 
Frmk,  189. 

8.  Coubt  mat  Restore  Legal  Papers  which  have  been  improperly  altered 
or  defaced,  or  may  substitute  new  ones  where  the  originals  are  stolen  or 
lost.     Id. 

%.  Amendments  of  Record  mat  be  Made  Acoobdino  to  Minutes  of  Judge, 
or  upon  any  competent  legal  evidence,  and  the  court  is  the  proper  judge 
aa  to  the  amount  and  kind  of  evidence  in  each  case.     Id, 

4.  Clebk  mat  Extend  Records  of  Court,  but  only  from  the  process  and 
pleadings  on  file,  and  from  the  minutes  and  entries  on  the  docket,  and 
not  from  any  extrinsio  evidence.    Id, 

CRIMINAL  LAW. 

L  KnxzNO  Aebailant  mat  be  Excusable,  although  it  turn  out  afterwards 
that  there  was  no  actual  danger,  if  it  is  done  under  a  reasonable  appre- 
hanaion  ol  loss  of  life  or  great  bodily  hsxEs.  vi^d  tha  danger  appears  m 
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immiiMait  at  the  mooMnt  of  the  uwnlt  as  to  present  no  altemattre  of 
eecaping  its  ooneeqaenoee  bat  by  reeiBtance.  Logw.  ▼.  CommtmataMK 
481. 

%,  SutOKBOUB  iNBTRUcnoN  TO  JxTRT,  Namelt,  that  "to  jnstify  a  killing  in 
■elf-defenae,  it  was  neceanry  that  an  anaolt  should  have  been  oonimitte& 
by  the  penon  killed;  that  it  was  not  enongh  that  the  party  kiDed  had  a 
pistol  in  his  hand,  bat  that  thete  most  have  been  a  presentation  of  it,  or 
some  demonstmtion  of  shooting;  '*  and  that  "  the  having  a  drawn  pistol 
in  his  hand,  by  deeaaaed,  woald  not  be  enongh,  altfaongh  deeeaaed  had 
threatened  to  take  the  life  of  the  prisoner,  and  those  threats  had  been 
oommonicated  to  him."    OoodaU  v.  StaUf  396. 

lb  Just  mat  bb  Properlt  Ikstbucted  that  if  they  "believed  from  the  evi- 
dence in  the  case  that  tiiere  was  reasonable  gronnd  for  A  to  believe  his 
Ufe  in  danger,  or  that  he  was  in  danger  of  great  bodily  harm  from  the 
deceased,  and  that  snch  danger  was  imminent,  and  he  did  so  believe, 
and  acting  on  each  belief  killed  the  deeeaaed,  he  was  excnsable:  and 
that  it  was  not  neoessaiy  that  he  shoald  wait  till  an  assaolt  waa  aotnally 
committed."    Id. 

4.  RBAaoNABLBNVss  OF  Afpbajuvcbb  undkb  Whigh  Pabtt  Claimb  to  Jm- 
nwY  Takiko  Livx  may  properly  be  left  to  a  jnry,  ander  the  instnictieoB 
of  the  ooort.     IdU 

H.   KEGBaSITT  OF  PjtOVIMO  JUBTHIGATION  ITFON  ChABOB  OF  MUBDBB,  the  ki&- 

iag  being  admitted,  doea  not  devolve  upon  the  prisoner  under  Oregon 
statute.     l(L 

-%,  Undbk  Obboon  Statutb,  in  All  Trials  for  Murdbr,  PRoaBoonoir  mttst 
Go  INTO  Proof  of  Facts  and  Ctrcumstangbs  of  Killdto  in  ofder  to 
eatablish  malice.     Id, 

7.  Aiding  Guiltt  Partt  to  Esgapb  after  he  has  given  another  a  mortal 
wound,  but  before  death  ensues,  does  not  make  the  person  giving  such 
aid  an  accessary  after  the  fact.     Ilarrel  v.  SUUe^  95. 

6.  Indictment  Charoino  Both  Bubglart  and  Labcbnt  is  not  Dbmurrablb 
FOR  Duplicttt.    Breem  v.  Staie,  340. 

.9.  UroN  Vbrdict  of  Guiltt  of  Burglary  as  Charged,  returned  on  indict- 
ment charging  both  burglary  and  larceny,  the  court  may  sentence  for 
burglary,  without  awaiting  a  response  to  the  charge  of  larceny.     Id, 

10.  Person  is  Constructtvelt  Present  at  Burolart,  and  mat  be  Indicted 
AND  Convicted  as  Principal,  where  he  agreed  with  others  to  commit 
the  burglary  upon  a  store,  and  in  order  to  facilitate  the  breaking  and 
«ntry,  and  lessen  the  chances  of  detection,  agreed  on  the  night  of  the 
tinrglary  to  procure  and  decoy  the  owner  away  from  the  store  in  which 
lie  usually  slept,  to  a  house  about  a  mile  distant,  and  detain  him  there 
while  the  other  confederatea  were  breaking  and  entering  the  store  and 
removing  the  goods,  and  the  parties  performed  the  resoective  partaof 
their  agreement.     Id, 

11.  Finding  Arttclb  bt  Ptrbction  or  Owner,  and  Taking  It  as  his  Bailee, 
but  af  torwards  concealing  it,  and  denying  the  finding,  is  but  a  breach  of 
bailment,  and  not  larceny.     State  v.  EngUxnd,  334. 

•12.  Witness  is  Guiltt  of  Perjurt  Who  Testifies  Falsblt  to  Material 
Fact,  although  he  was  not  competent  as  a  witness  in  the  case,  or  to 
prove  the  particular  fact  concerning  which  he  testified.  So  held,  in  an 
•ction  for  divorce,  on  the  ground  of  adultery,  where  the  husibaad,  his 
wife  having  home  a  child,  testified  falsely  that  he  had  had  no  aaxnal 
jataroonrse  with  her  during  their  marriage.    CkanbeHain  v.  Peopli^  255. 
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Itb  Arnaar  bt  Malb  Puson  ov  SKysMTEBf  Tbass  asv  XTpwasd  td  hatb 
CUbhal  OoNVBonoN  with  a  female  child  under  the  ftge  of  ten  j^tkn,  wHk 
her  oonaent^  it  not  indictable  under  a  statute  proriding  for  liie  poniall- 
ment  of  an  anaolt  with  intent  to  commit  rape^  though  another  atatntB 
pnmdea  that  "if  any  male  person  of  the  age  of  eevenieen  years  and 
upward  shall  carnally  know  and  abuse  any  female  diild  under  the  ag»«f 
ten  years,  with  her  consent,  ereiy  such  penon  so  offending  shall  h9 
deeined  guilty  of  rape; "  for  an  assault  upon  a  ooosenting  female^  old  ca 
young,  IB  a  legal  impossibility.    Smith  ▼.  State^  855. 

14.  GiNS&AL  Bad  Gha&acub  of  Fbosxcutrix  fob  Chastixt  may  be  sbowa 
upon  trial  for  rape,  but  not  particular  instances  of  her  unbhaete  oonduci^ 
unless  such  particular  instances  of  unchastity  show  a  criminal  oonneetio» 
with  the  aooased  himself.    Staie  y.  FonkTier,  132. 

16.  Ihquibibs  ab  to  Bad  Ghabiotbb  vob  CHASiiTTy  in  oaeea  both  oivil  and 
criminal,  where  the  character  is  regarded  as  inyolved  in  the  issue,  ar» 
limited  to  the  time  prerious  to  the  transaction  in  question.     ItL 

16.  WmrsasBS  Callbd  to  Imfbagh  Chabaotkb  of  Pbosbgdxbel  fob  Cba» 
TXTT,  UPOH  Tbial  FOB  Rapb,  must  ooufine  their  testimony  to  what  they 
knew  before  the  offense  was  committed.  They  will  not  be  permitted  im 
testify  to  any  knowledge  acquired  afterwards.    Id. 

17.  Aon—ABT  AFTER  Faot  IS  Omb  who  aids,  etc.,  another»  after  he  has  fuUjpr 
completed  a  felony.    Harrtl  ▼.  State,  96. 

See  AnoBinnr  amd  Olxbht,  6-6;  EvwmoBt  %  Z;  ImAvrrT;  Wrannai,  4. 

CURTESY. 
See  ExFBCTANor,  1. 

C7  PRES. 
See  CHABiTiBa^  2,  SL 

DAMAGES. 

See  AoBHOT,  6;  OoarapiBAOT,  1;  EmNBiiT  Domain,  2;  Ebcbkouhiuuiii^  I,  S| 
KzBOUTion^  11;  Mnras  and  Minino,  2;  Rbflbvih,  2;  Saxjes^  19^  16} 
Snnafii^  9^  4;  TanFAaa,  1. 

'*  DANGERS  OF  THE  RIVER." 
See  OoHMON  Oabubbs,  4^  & 

DEBT. 
See  AsBUifPsiT,  2. 

DEBTOR  AND  CREDITOR 

L  iHBOLTBrr  DxROB  MAT  Pbbfeb  Onb  Cbeditob  to  Anoibib  bt  JUMk 
MINT  or  deed,  in  any  mode  except  by  an  assignment  in  trust,  if  his  motiF# 
be  to  pay  the  preferred  debt,  although  the  creditors  not  preferred  may 
be  therein  delayed  or  wholly  prevented  from  obtaining  payment.  Tork 
OmmifBmikY.  Carter,  49i. 

ti  Ihibbbvob  that  Salb  was  Intsnobd  to  Dblat  ob  Dbfbaud  Unpbb- 
IKBBZD  Cbbdttobs  of  the  Tender  cannot  be  drawn  from  the  mere  faeft 
tint  sooh  sale  neoessarily  gave  a  preference  to  the  creditors  whose  debiB 
provided  for  by  it^  to  the  exclusion  of  crsditors  not  so  prorided  loi^ 
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where  the  pnoe  agreed  to  be  paid  Waa  the  foil  mtae  of  the  fiwuwilj  ai 
the  time^  and  the  pnrohaae-moaey  waa  intended  hjrboOi  aeUar  and  buyer 
to  be  applied  to  the  payment  of  partionlar  debta  i^  the  aeOer.     Idm 

H  CouBT  WILL  Look  behind  Fobm  ov  Ssoubxtt  to  aaoertain  real  natOM  el 
debt    WeifmonUh  t.  Sanborn,  144. 

9mCoaanBMjT,  1;  Escaxbs  of  DioiDBinsr  1-4;  EzioonDBBi  Fbaohoiabv 

Oobtbzavgbb;  PABnrBBamp. 

DEDICAHOK. 
See  Abvxbsb  PossEssioir,  8;  EzBCUTBim^  % 

DEEDS. 

L  LAVD  WmOH  18  EbBBRTZAL  to  UsB  of  BuILDIBO  PlflSBB  BT  OOBTBTABOB 

OF  BuiLDiNO,  if  it  appeam  that  anch  waa  the  intention  of  the  partM 
Wibon  ▼.  JStmfer,  705. 

I.  Dbbd  Cbxatxs  Simply  Ligbbsb  to  Bbbct  abd  Oocupt  BmLDnfoa^  and 
to  nae  water  for  them,  in  addition  to  oonyeying  an  undivided  interaet  in 
all  the  premiaes,  and  this  right  ezpirea  witii  the  decay  of  the  buildingi^ 
where,  after  granting  an  nndivided  one  half  of  the  premiaee*  the  deed 
giyea  the  grantee  "  the  right  to  put  in  a  meehanio'a  ahop  and  planing-mill 
between  the  saw-mill  and  grist-null,  and  to  take  water  from  the  flame 
for  the  same,  so  as  not  to  interfere  with  the  nse  of  the  water  for  the  aaw 
and  grist  miUs,  or  sach  machinery  aa  may  be  sabatitnted  for  them.* 
Baldwin  t.  AldriOh  695. 

H  Fbofbrtt  Cohvbtkd  bt  Dbbd  or  Othbb  Inbxbumbbt  la  8uffigibrti.v 
Dbbgbibbd  where  reference  is  made  therein  to  another  deed  or  writing, 
which  ia  accoiately  pointed  out,  which  contains  a  proper  description, 
and  in  which  it  is  said  that  auch  is  the  property  sold  or  intended  to  bs 
add.  Snch  a  conyeyanoe  is  not  ambigaooa  or  nnoertain,  beoanae  the 
means  of  ascertaining  the  tnie  intention  of  the  partiea  are  deady  indi- 
cated on  the  face  of  it.    Newman  y.  TjfTnuonf  736. 

ii  BaooBD  OF  Debd  Exxoutbd  in  Fbbsbbgb  of  Onb  WnvBSB  only  ia  ia« 
admissible  in  evidence  under  a  statate  requiring  that  every  oonreyanee 
of  lands  shall  be  executed  in  the  presence  of  two  witnesses.  Sudh  re- 
quirement ia  imperative,  and  must  be  complied  with  to  give  the  instm- 
ment  any  validity  as  a  conveyance.     Jleighen  v.  Strong,  441. 

L  Whebb  thbre  has  been  Aotual  Convetancb  of  Land,  defectively  ex- 
ecuted, the  legislature  may  cure  the  defect,  so  far,  at  least,  aa  to  bind 
the  parties  thereto,  or  if  the  defect  relates  merely  to  the  evidence  by 
which  the  conveyance  is  to  be  established,  the  rule  of  evidence  may  bs 
so  changed  as  to  enable  that  to  be  shown  which,  without  such  change^ 
would  have  been  insufficient;  and  this  would  be  binding  upon  all  whe 
subsequently  acquire  title  with  knowedge  of  the  former  conveyance.    Id, 

tt»  Whbn,  as  in  Minnesota,  Statutb  P&bsobibbs  Mannbb  in  which  only  a 
conveyance  of  real  property  by  deed  can  be  made^  any  attempt  to  con- 
vey without  complying  with  the  requisites  of  the  statute  must  be  treated 
M  a  mere  nullity;  and  the  legislature  could  not  give  it  validity,  ao  aa  ts 
affect  persons  who  may  have  aubeequentiy  acquired  title  to  the  pioperty, 
without  divesting  them  of  rights  which  they  had  legslly  acquired.    /dL 

AODfOWLBDOMBBTB;    COBDITIONB;    EviDBBOl^   1;   BzaOOTOBS  ABB  A» 

XDnMBATOBa,  6;  Ezfbctanct,  2;  Fbaitibjlbbt  OumnrABC 
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DEVISES.  ' 

SmCbaritzbs;  Ck>BPORATiON8, 1«  2;  Wills. 

DOWER. 

L  Ooim  ov  Eqoitt  gaitm or,  onleas  it  U  impossible  to  Msiga  dower,  decree 
a  sale  of  the  whole  property,  and  provide  a  moneyed  compensation,  in 
lien  of  dower,  against  tiie  widow's  will;  however  much  it  might  be  to 
the  Interests  of  the  heirs  to  have  a  sale  of  the  whole  estate,  and  a  moneyed 
oompensation  allowed  the  widow.     WMU  ▼.  WhiU^  706. 

8L  Wzdow  Ektitlxd  to  Dowbb  is  neither  joint  tenant*  ooparoener,  nor  ten- 
ant in  common  with  the  heirs  at  law,  within  the  meaning  of  the  Vir- 
ginia statute  ccmceming  partition,  so  as  to  empower  a  ooort  of  equity 
to  sell  the  whole  estate  against  her  will»  and  withoat  her  consent,  and 
eompel  her  to  reoeiTO  a  moneyed  compensation  in  lisn  of  dower.    Id, 

DYING  DEGLABAXION& 
See  BviDXNOB,  2,  8. 

EASEMENTS. 
See  HioHWAT8»  2. 

EJECTMENT. 
See  Ck>>^TiiU2«0T,  1,  2;  Un  and  Oooufaxiov»  L 

EMINENT  DOMAIN. 

L  WuETHBR  Lavd  Sblbctxd  bt  Railroad  Ookpaht  iob  its  Track  is 
KlonSABT  for  its  nse,  or  whether  other  lands  adjoining  cannot  be  as 
oonTeniently  occupied  for  that  purpose,  is  not  a  judicial  question  to  be 
determined  by  the  court,  but  is  a  question  of  discretion  to  be  determined 
by  the  company,  proceeding  in  the  manner  prescribed  by  law.  Ford  ▼. 
Ckieago  dc  B.  JR.  Co,,  791. 

t.  Past  Damages  Gausid  to  Owkek  of  Lot  bt  Railbqad  CkncPAirr's 
Teabdio  up  Strxit  without  making  compensation,  may  be  assessed  by 
the  court  or  by  a  jury;  but  the  permanent  damages  which  will  accrue  to 
the  owner  by  the  oontinned  use  of  the  land  by  the  company  can  only  be 
aseartaiiiad  in  the  manner  prescribed  by  the  statute.    Id, 

See  BzROUTioirs,  1. 

ENGBOAOHMEMTS. 

L  Fkrsoh  is  EimruED  to  Rboovzr  Damaoxs  ior  Ant  ENOBOAcmain 
ST  AvoTHKR  ON  HIS  LxQAL  Ri6HT8»  to  the  eztout  of  the  injury  thereby 
sustained.    But^in9on  dt  Mourhe  ▼.  Sdtimmeifeder,  682. 

I.  Pkbson  Owning  Lot  Ltino  below  Grade  of  Street  on  Which  It 
Fronts,  in  grading  up  to  street,  must  confine  the  earth  within  his  own 
line;  and  if  a  person  owning  an  adjoining  lot  has  built  a  wall  and  erected 
a  house  thereon  within  his  own  line^  the  former  can  neither  build  to  the 
wall  nor  throw  earth  against  it;  and  if  he  does  so,  he  is  responsible  in 
damages.    Id, 

EQUITY. 

L  Where  All  Parties  Goncbened  in  Alleged  Illegal  Transaotiov 
MATE  Pabticifated  Dt  Teat  Illeoautt,  though  it  may  bs  KfiilaUe 
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M  a  defeua^  it  by  no  means  foUowa  that  it  can  be  made  groood  fa 
affirmatiTe  relief,  which  is  dependent  upon  the  discretian  of  the  ooort^ 
such  as  the  rescission  of  an  exeonted  contract,  though  there  may  be  ex- 
ceptions where  the  law  offended  has  been  made  to  prevent  oppressioii, 
and  the  oppressed  psrty  is  seeking  relief,  or  where  public  policy  will  be 
advanced  by  allowing  the  relief.     Oothen  Twmtktp  r.  Shoemaker^  386. 

8.  EQirnr  Affords  No  Relief  to  Pabtt  Who  has  Lost  his  Rekbdt  at 
Law  through  mere  ignorance  of  fact^  the  knowledge  of  which  ha  might 
hare  obtained  by  dne  diligence,  where  there  is  neither  mistake,  aoeideat» 
nor  fraud.     FaJde  v.  Prtatey,  401. 

lb  Laches  ahd  Acquibscsvcb  will  Pretsnt  Person  from  Seekivo,  ci 
Eqvitt,  BESGissioir  of  Contkaot,  on  the  ground  of  alleged  illegality  in 
which  both  parties  have  participated,  though  sach  aoqniesence  will  con- 
fer no  right  on  the  other  party.     Ooaben  Toumahip  t.  Shoemaker,  386. 

4.  Bill  nr  Equnr  to  Ehjoin  ERsenoN  of  Livert  Stabler  with  Pkater 
iom  General  Relief,  and  alleging  that  the  stable,  by  its  proximity, 
will  render  the  complainant's  boose  nnt^inantahle,  break  up  his  bnsineaB, 
and  diminish  the  rents  of  his  stores,  is  not  demnrrable  for  want  of 
equity.     Aldrkh  ▼.  Howard^  636. 

Sea  Banks  and  Banking,  2;  Ck>LLATERAL  Sbcuritiks;  Dowxr;  Bbioffkl; 
Etidenob,  9;  Ezfectanct,  2;  Married  Women,  1;  Misxakb;  Part- 
nership, 4,  9,  25-27;  RBamPRATioN;  Vendor  and  Vhrub^  7. 

ESTATES  OF  DECEDENIB. 

1.  Prorate  of  Claims  against  Decedent  must  be  mads  upon  the  affidavit 

of  the  creditor  in  the  form  prescribed  by  law,  otherwise  it  will  be  void, 
and  will  not  be  a  snfELcient  voucher  for  its  payment.  Jf c  Whorter  ▼.  JMrn^ 
oU,97. 

2.  Pabtt  Who  Pats  Debt  of  Decedent  in  his  lavmtM  oaonot  probate 

the  amount  so  paid  in  an  account  in  his  own  favor  by  his  own  affidavit 
merely,  but  must  show  by  other  proof  that  such  payment  was  made  at 
the  request  of  decedent.  He  ought  to  have  the  affidavit  of  the  origiiial 
creditor  showing  the  debt  to  be  just  and  true.    Id, 

lb  Creditor's  Own  Affidavit  to  his  Claim  against  Bbtatr  of  Dhckde^it 
is  Essential  to  rrs  Allowance.  An  affidavit  made  by  othera  ia  not 
sufficient,  even  though  the  affiant  be  the  husband  of  claimant.    /«/. 

4i  Affidavit  of  Creditor  of  Intestate  must  not  only  states  to  establish 
his  claim,  that  it  is  just  and  true^  but  aUo  that  it  u  not  paid,  and  that 
no  security,  or  satisfaction  or  security,  has  beoi  received  therefor,    id. 

See  Executors  and  Administrators;  PARTrnoN«  6,  6;  Willa. 

ESTATES  FOB  LIFE. 

1.  TE2IANT  FOR  Life  of  Lower  Booms  of  House  and  Chamrkre  above  is 
not  obliged  to  share  in  the  expenses  of  repaizing  the  roof  of  the  bniidin^ 
unless  incurred  at  his  request.     Wiggm  v.  Wigffm,  192. 

I.  Tenant  for  Life  of  Cebxazn  Boomb  of  House  mat  Let  such  rooma, 
and  retain  the  money  received  as  rent.    /d» 

ESTOPPEL 

I  Equitable  Estoppel,  What  OoNmruTHS.— When  one^  by  his  words  or 
oonduct,  willfully  causes  another  to  believe  in  the  aTJrtsnoe  of  a 
state  of  thingit  ud  induces  him  to  act  on  that  balial^  or  to  alter  bis 
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pferiona  poiitiont  the  f onner  is  concluded  from  srerriiig  against  the  lait* 
tar  a  different  atate  of  thingi  aa  eTiating  at  the  same  time.  Drew  ▼• 
RmhdO,  163. 

%  EsTOFPU.  IS  MOT  Gbiaxbd  bt  Admihbions  which  are  not  acted  upon,  and 
are  not  snch  aa  woold  prodaoe  injury  to  the  party  to  whom  they  are 
made.    DriakeU  ▼.  Mctiker^  105. 

B.  RsPRESI^'TATI059  ABB  TO  BB  Rboabobd  AS  "  WiLLFiTL  "  when  the  person 
making  them  means  them  to  be  acted  upon,  or  if,  without  regard  to  inten- 
tion, he  BO  conducta  himself  that  a  reasonahle  man  would  take  the  repre- 
sentation to  be  true,  and  belieTe  it  was  meant  that  he  should  act  upon 
it    Drew  ▼.  KhnJbaU^  163. 

4b  To  CoNSTiTUTB  Ebtoffbl»  It  v^  vQft  Nbqbsbabt  to  Show  that  Pbbsoh 

IfAKIBO    RkPBBSBMTATION    DESIGNED   TO  InDUOB  PaBTUJULAB  PbBBOH 

who  sets  it  up  ss  an  estoppel  to  act  upon  it  as  true.  It  is  enough  that  he 
should  hold  out  to  all  who  have  occasion  to  act  the  existence  of  a  certain 
state  of  facts  which  they  might  assume  to  be  tme^  and  act  upon  accord- 
ingly.   M. 

§»  To  CoNffriTUTB  Estoppel,  It  13  of  No  Impobtavob  whbtubb  Diglaba- 
mni8  OB  ADXI38I011B  BE  Madb  in  EiXPBbss  Lakouaob  to  person  himself 
who  sets  them  up  as  an  estoppel,  or  are  implied  from  the  open  and  gen- 
•ral  oonduct  of  the  party;  as  the  implied  decUratiop  may  be  considered 
as  addressed  to  every  one  in  particular  who  may  hAve  occasion  to  act 
upon  it.    Id, 

^  **Cbbditob'8  Position  is  Changed  "  bt  Attacbimbiit,  withih  Mbandto 
09  Law  of  Estoppel.  Where  A  is  clothed  by  B  with  all  indications  of 
ownership  to  property,  and  A's  creditor  acts  upon  that  fact  and  attaches 
the  property  as  A'a,  it  will  be  such  a  change  of  his  position  ss  to  estop  B 
from  denying  the  truth  of  his  representations  that  it  was  A's  property. 
M. 

7.  Ebtopfel. — ^Where  A  put  cattle  into  B's  possession  to  sell,  with  an  agree- 
ment thiit  they  should  be  held  out  aa  Ks  cattle,  the  better  to  effect  a 
sale,  and  B  represented  to  one  of  his  own  creditors  that  he  had  bought 
the  cattle  of  A,  and  the  creditor,  acting  upon  this representatien,  attached 
the  cattle  as  B'a,  A  was  held  to  be  estopped  to  set  up  property  in  himself 
against  snch  creditor,  although  B»  at  the  time  of  the  attachment^  informed 
the  officer  that  the  cattle  belonged  to  A.    7(2. 

See  BouBDABiBs:  Hctsband  and  Wifb,  13;  Mabbiep  Womkm»  SL 

KVIDENCK 

1.   ADXnSIOV  OB    I>BOLABAXION  of   ObANTOB  MaDB  AITBB  OOHYBTAlfOB  is 

not  admissible  against  his  grantee.     Beeehman  y.  Monigomerp^  2S9, 
2.  Dting  PECLABAT10N8,  OB  Those  Which  abb  Pabt  of  Bbs  Gbbtm,  are 

the  only  declarations  of  the  deceased  which  are  competent  eridenoe. 

OootkiU  ▼.  8iaUt  390. 
t.  Dtino  DECX.ABAT10N8  ADMnrsD  in  Evidence  mat  bb  Dibgbbditxd  by 

showing  that  the  deceased  was  a  disbeliever  in  a  future  state  of  rewards 

and  punishments.    Id, 
L  EviDENCB  OF  Subbouhdino  CiBCUM8TANCEa  18  Admhwiblb  to  enable  the 

court  to  put  itself  in  the  place  of  the  party,  where  doubt  arises  as  to  the 

meaning  of  a  written  insbument.    French  v.  Hctyet^  127. 

fw  DaOLARATIOV  OF    PABTT  U    ADMISSIBLE    TO   DBIBBMOni   TO  WmOH    Of 

Two  Paxbb  an  ambignous  description  hi  an  InstruiMnt  is  jatmdsd  le 
apply.    IdH 
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or  ]>DBn>Airr  nr  Kjhwhub  to  not  ailiiiiwiWii  fai 
Hgiitwi  me  Hiiming  vndsr  him  bj  a.  prior  gnni.     ilaidbMBi  ▼.  JfMf- 


7.  Ormovs  op  Wirmns  RxLATnrs  to  I>inT  or  Testder  op  Dbaw-i 


iudmiasiUla  %|  an  action  agaunst  him  for  injuries  eeneed  by  the  im- 
proper dtscbttge  ot  his  daties.     Xawell  v.  U'rigfU,  G2 

t,  Cbasactze  io»  Cabi;  Skill,  and  Truth  must  bb  Pbovkd  bt  Brrosirci 
09  Gbrbal  Rkpttateox,  and  cannot  be  established  bj  proof  ol  ^edsl 
■ote.    Wratiftr  t.  /VwBiyf s  iBfci  i?.  it.  €bi,  467. 

fL  li«uwu»  €V  Son  D  B^niT«  Wdob  n  Pab*  op  Bi»  Oani^  a  Ooh- 
Ywaan  Stobbcb  for  plaintiff  i^on  trial  of  aetifln,  aUlMM^  Hm  datad* 
aal  JB  the  Bcticm  was  not  a  party  to  the  pi  x  wieodinga  in  aqoity,  AMMb 
T.  il«iflrBi%  07Bl 

lOl  Pabtt  mat  Oivb  Pabol  Evidbsicb  op  CdBTBim  op  Papbi^  if  opposite 
party  fails  to  prodnoe  the  paper  upon  the  trial,  after  being  notified  to  do 
so.     RVbC  BroMk  Iw^  Co.  ▼.  ffeifemaidn,  073. 

See  AcKMOwLEDGMBifni*  1;  Adtbbsb  P088BBIDH,  4-6;  AoBBor^  S;  Ooi- 
•riBAor,  2^;  CoxTBAOiBi  6;  CouBiBy  3, 4;  Cbimihal  Law,  ^  6;  Dbbii^ 
<  6;  ZxMotmosn,  10^  11;  BzfbotaboTp  1;  Nbooiiabui  iBBUUiMBgn^ 
21;  PLBADnro  akd  Pbactici,  5-10;  SAUBa^20;  TB0Bn^2;  Veitdob  abb 
Vbbi>b%  8;  9;  WmrauBi. 

EXBCunoNa 

L  RAn.BOAD  Oompabt'b  Lanm  abb  Bxbmpt  pbom  Imtt  ami>  Sale  under 
Judgments  against  it,  when  the  lands  aro  appropriated  to  corporate  ob- 
Jeeti,  and  are  neososary  for  the  faU  enjoyment  and  exercise  of  any  fran- 
chise of  the  company,  whether  the  lands  are  acquired  by  purchase,  or  bj 
the  exercise  of  the  power  oi  eminent  domain.  Seqoestration  is  the  only 
remedy.     Plymouth  JL  B.  Co,  y,  ColwfU,  520. 

t,  Railboad  CoKPAinr's  Lanm,  hot  Aotuallt  DsmaAXED  to  Cobfokati 
PuBFOSBa,  are  bonnd  by  lien  of  judgments  against  the  company,  and  are 
liable  to  levy  and  sale  thereunder,  in  the  same  manner  and  with  the 
same  effect  as  the  lands  of  any  other  debtor.    Id. 

4L  Cam AL  Basdt,  PuBOHAfliD  BT  Rahaoad,  is  Svbjbot  to  Lett  and  Sale 
ON  Execution  against  the  company,  where  the  railroad  has  no  author- 
ised canal  connection.  It  is  not  a  legitimate  incideDt  of  the  railroad. 
Id. 

ii  Shxbipp  LETTiNa  upon  Pbbbonal  Pbopbbtt  of  a  judgment  debtor  must, 
within  a  reasonable  time»  take  such  possesaion  thereof  as  will  apprise 
erery  one  that  it  has  been  taken  in  eseoution.  Such  property  eo  taken 
must  be  sold  publicly  after  public  notice  given.  Parp»  dt  Ok'*  Appmdt 
615. 

fw  Ip  Judgmemt  Cbbditob  Entbbs  into  Abbanobkent  with  hie  Dbbiob 
to  permit  the  latter  and  a  sheriff's  keeper  to  remain  in  possessiou  and 
sell  the  goods  at  prirate  sale  during  the  time  the  pwpei'ty  is  being  ad- 
▼ertised  for  sale  by  the  officer,  his  execution  will  be  portponed  and  a 
junior  writ  will  be  first  satisfied  out  of  the  goods.    Id, 

4.  Shbbipp  18  NOT  Rbquibbd  to  Scaxb  in  hd  Rktuxn  the  partionlar  £aeti 
oonstitating  a  lery;  a  general  retonit  that  he  has  *'leried  npon'ths 
property  is  sufficient^  and  oaonot  be  dispntedt  ezospt  in  a  direct  pro> 
eeedbug  agunst  the  offioer  or  his  aoretiea  far  a  Idae  TCtem.  Wheaths 
JodgBMot  is  B  lien  vpon  real  property^  a  lonnal  lovy  upon  meh  propvty 
ie  Bol  voqoiredt  and  the  prorisiott  of  tlie  statatSb  that '*  BBtil  B  Isfj  prop 
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mtf  h  Bol  aflbcted  by  the  ezeoation,'*  applies  to  »  levy  upon  personal 
property  only.    Folaom  t.  CfarU^  429. 

T.    VVBOOAMK   ST    ATTOHirKT,   AT    SeBSITP'S    SaLB»    VirDEB    EXIOUTZOV    Of 

Wmcsi  Hi  bis  Contbol,  is  considered  by  the  law  as  in  the  twilight 
between  legal  irand  and  f aimess,  and  should  be  deemed  fraudnlent,  or 
In  trust  for  the  parties  oonoemed  in  the  sale,  upon  slight  additional  facta. 
/one*  ▼.  Martin,  641. 

S.  It  IS  ScARCiLT  PosBiBLX  TO  Makx  Faib  Saub  of  Pbofkbtt  iob  Full 
Valux,  the  sale  being  in  gross,  pnrsnant  to  a  levy  upon  a  mass  of  prop- 
erty,  without  any  specific  description,  and  embracing  undefined  and  un- 
aaosrtained  interests.  And  the  fact  of  such  sale,  under  such  a  levy,  in 
eoniieetim  with  the  fact  that  the  purchaser  was  the  attorney  of  the  plain- 
tiff in  ezeeation,  having  control  of  the  execution  and  levy,  are  sufficient 
to  annul  the  sale^  or  to  constitute  the  purchaser  a  trustee,  holding  the 
title  in  trust  for  the  parties  concerned.     Id, 

ll  MoBTQAQBX  ov  Lakd  Unvaiblt  Sold  uiTDXB  EzsoDTiOH,  whose  mort- 
gage was  junior  to  the  judgment,  has  the  right  to  intervene^  and  pray  a 
foreclosure,  in  a  suit  by  the  party  whose  property  was  so  sold,  brooght 
to  annul  the  sale;  and  if  either  tiie  sheriff  or  his  deputy  fraudulently 
combined  with  the  purchaser  at  the  sale,  to  the  prejudice  of  the  plain- 
tiff's right,  he  may  properly  be  made  a  party  to  the  suit.    Id. 

IOl  Pabtt  mat  Allbgx  and  Pbovs,  uf  Suit  Brought  iob  Oanoxllatiom 
OF  Ukpair  Sale  or  bis  Lakds  undsb  ExEcxrnoN,  that  it  was  agreed 
between  himself  and  the  purchaser  at  the  sale,  defendant  in  suit,  that 
the  latter  should  buy  in  the  property  for  the  benefit  of  the  former,  and 
give  him  time  to  redeem;  and  evidence  of  such  an  agreement  should  be 
admitted,  although  the  party  apparently  acquiesced  in  the  mode  of  mak- 
ing the  sale.    Id. 

1 1.  BviDnrcB  in  Abatdcbnt  of  Damaobb  that  part  of  proceeds  of  execution 
was  applied  in  payment  of  plaintiff's  rent  in  arrear  is  not  admissible  in 
an  action  of  trespass  for  a  wrongful  levy  upon  personal  property.  Om- 
ham  v.  MeOrmry,  591. 

See  AiTAOHmaTa»  6;  Exxmftioni;  Judomxntb,  4;  PABmoBlHlP^  20^  24; 

RxPLXvnr,  8;  Shbboib;  Witnbsus. 

KXBCUTOBS  AND  ADMINISTBATOBS. 

i.   KUWTOB  BBNOUNOINO  his  OfFIOB  is  DkBKBD  to  HAVB  ALSO  BXNOmOBD 

Tbubib  conferred  by  the  will,  which  are  personal  and  discretionary, 
especially  where  the  renunciation  is  followed  by  many  years  of  total  non- 
interferenoe  with  the  estate.  Beekman  v.  BoMor,  269. 
I.  It  n  NOT  DiFKNSX  to  Allbgation  charging  an  administrator  with  waste, 
etc.t  to  deny  that  the  administrator  had  not  wasted  or  miupplied  the 
aawts  as  alleged.  Ho  must  show  some  good  reason  why  he  did  not  do 
iHiat  appears  by  the  dedaration  to  be  his  duty.  Cannon  v.  Cooprr, 
101. 

« 

lb  Bzboutob  mat  Maintazn  Indbbitatus  Abbumhut  on  the  oommon  counts 
when  the  money  songht  to  be  reoovered  is  part  ol  the  aawts  of  plaintiff's 
testator,  and  it  is  the  duty  of  defendant  to  pay  it  over  to  plaintiff.  In 
such  case,  he  need  not  declare  in  trover.    Lanmm  t.  Jkuafo%  702. 

4b  SiBuu'iOB  MUBT  DsaLABB  D  HI8  BanuHnTASifB  Ghabaoibb  when  he 
■oes  in  respeet  to  a  canae  of  aotion  iHiioh  aoerBod  in  the  lits-time  of  his 
Id. 
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S.  ExBODTKHi  Miir  DmauLBM  n  hb  Owv  Nax^  or  in  hb 

acter,  when  the  omuw  of  actioa  aocraed  after  the  death  of  hb  IwUlm 
and  the  mooe j  if  reoorered  woold  he  aasets.    Idm 

flL  I>BH>  FROM  ADHINiaTBATOR  OV    LaITD  OF  HD  LfTXRAI^  BT  HDC  80U> 

UH  DBB  Obdeb  of  Probatv  ComtT,  Toidable  for  frandnlent  coflnwi  he- 
tweea  the  adininistrator  and  the  pnrchaaer,  may  be  impaaehed  oolj  hj 
a  Bubaeqaent  admmistrator,  or  bj  the  hein  or  deriaeeai  and  is  ^alid  to 
all  intents  as  to  all  other  peraons.  Pearmm  ▼.  BmrdHt^  619. 
7.  Whxn  AcnoK  n  Kkvivsd  in  Huh  Ooitbt  of  Ebbobs  against  am  ad- 
ministratoTy  he  becomea  a  party  to  it  for  all  pozpoaeo,  and  if  it  is  i^ 
nianded  to  a  lower  ooort^  he  is  a  party  to  said  action  in  aaoh  lower  ooozl 
It  is  11  linen  Wiry,  m  sndi  caae,  for  llie  lower  court  to  enter  any  IntiMr 
order  of  reviFal  againat  him.    Ccamon  ▼.  Cooper,  101. 

See  Ckabitib8»  3,  4;  PABTNXBSKiPt  19'^  SAUta,  8. 

KXEMFnONa 

L  JuBaMKNT  Dbbtob  FoBFxrra  Bight  to  Bbnbfit  of  EznoRRur  Law 
by  falsely  denying  the  ownership  of  his  property,  thereby  hindering  snd 
delaying  the  sheriff  in  the  collection  of  the  debi^  although  the  falnehood 
was  uttered  for  the  purpose  of  gaining  time  for  tiie  payment  of  tiie  debt 
The  sheriff  being  the  creditor's  legal  agent,  a  false  representation  that 
hinders  the  sheriff  hinders  the  creditor.   8irou9^M  StoeaUor  ▼.  jBecfer,  474b 

SL  Dkbtob  kust  Claix  Ezxmption  AQADTsr  Etxbt  Exbcutioh  Gbxdrob, 
and  if  he  do  not,  there  is  nothing  to  prevent  one  execution  creditor  frose 
levying  on  goods  that  hare  been  appraised  and  set  apart  under  the  pro- 
cess of  another  creditor,    /d. 

2.  AiTAOHifEMT  ExBCunoK  IB  EzKCUTiON  Progxss,  and  exemption  may  be 
Haimed  sgainst  a  creditor  proceeding  by  such  process  as  eflfootoally  as 
sgainst  a  creditor  who  comes  with  an  execution  in  the  ordinary  form.   Id, 

ii  TBBBB-TX5Airr  IS  not  '^DEFXNBAirr*'  OB  "Bkbtob,**  withih  Mbahivo 
OF  ExBKFTiOH  Law  which  uses  those  terms.    EberkaarC*  Appeal,  536. 

ib  BiOHT  OF  ExBMFTiON  IB  Pbbbonal,  and  is  not  Tondible  or  assignable.  M 

flL  Unskb  Minkbsota  Hohbbtbad  Exemption  Law,  as  it  existed  prior  ts 

1860^  "  where  a  judgment  was  rendered  and  the  property  sold,  the  liea 

of  the  judgment  attached  to  the  homestead  as  well  as  other  real  proper^ 

of  the  judgment  debtor,  and  the  exemption  applied  only  to  a  sale  on  exe- 

ention  while  the  homestead  was  occupied  by  the  debtor  or  his  £unily, 

bat  did  not  affect  the  lien: "  therefore  a  grantee  of  the  judgment  debtor 

took  the  property  subjeot  to  the  lien  of  the  judgment.     Meouk  y.  CarU, 

439. 

See  BzBOunoNB,  1;  Hokbbxbaim. 

EXPECTAKOY. 

1.  Wxr'b  DBOLABATnim  Madb  Shobtlt  Arm  Bebsh  of  Ghild^  tlial  il 
had  been  bom  alive^  are  not  competent  eridenoe  to  ^stabUsh  hsr  hus- 
band's title  to  an  estate  by  the  curtesy*    Oardnery.  lOitUB,  SSL 

X  OaKYwrAinm  of  Ebxatb  in  Bzfbotanot  n  LtoFSBATiyB  at  Law,  but 
may  be  enforced  in  equity  as  an  executory  agreement  to  cmiFify,  if  it  be 
sustained  by  a  sufficient  consideration.    Baifler  ▼.  CkmmomeeaUhf  061. 

1  Wifb's  Mobsqaob  of  hbb  Ezpbovaht  iHTKBnr  Dt  BSB  FaibsbIi  Bi> 
«AT%  upon  his  death,  to  secure  an  anteoedent  debt  of  her  hnsbiii^  will 
Bot  be  enforced,  the  mortgagee  not  being  a  puibhaser  for  TateOi    MtL 
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FEN0B8. 

Omnm  m  uitob  No  Obuoation  to  Feu oi  bd  Lakd  alookq  Hiohwat  in 
yormoot;  except  tbsfe  it  it  hi*  duty  to  restnin  his  own  oftttlo  from  tre^ 
pairing  vpon  his  neigbbon.    Holden  ▼.  ShaUuek,  684* 

See  AfliNCT,  6;  OoNDmoNS,  3» 

FORFEITUKBS. 
See  Conditions,  1,  3;  Vendor  and  Yindib,  7. 

FOBOKBY. 
See  NnooKiABLB  Instjhjioertb,  0. 

FRAUD. 

8ee  AcKHOWLEDOiiBNTB,  8»  4;  Advibsx  PoMnnoN,  1;  Equitt;  Fraudv> 
LBHT  CbNYKTANOM;  Plbadino  AND  Practici;  Pubuo  Landb,  3;  Salib, 
(-20;  Set-oft;  Vendor  and  Vendee*  6. 

FRAUDULENT  CONVEYANCES. 

1.  CoirrrrANCBs  on  their  Face  Ihfobtino  Sale,  and  not  Creation  oi 
Tvun  for  the  benefit  of  creditors,  may  be  shown  by  parol  evidence  to 
have  been  intended  to  create  a  tmst  for  creditors,  bnt  whether  or  not 
they  were  so  intended,  is  a  question  for  the  jury,  and  not  for  the  court. 
JTori  Oomtjf  Bank  t.  Carter,  4M. 

t.  Voluntary  Conveyance  Made  in  Contemplation  of  Future  Indebt- 
edness by  one  who  is  not  then  indebted,  is  nevertheless  fraudulent  and 
void  M  against  subsequent  creditors  whose  debts  are  contracted  ininie> 
diately  or  so  soon  as  to  warrant  a  presumption  that  the  debt  was  made 
in  ocmtemplation  of  such  indebtedness.    Beechnan  v.  Momtgomerpf  229. 

GARNISHMENT. 
See  Attachments,  5. 

GIFTS. 

Dbltvert  is  Sufficient  to  Render  Valid  Gut  to  Married  Woman  of 
household  furniture  in  the  possession  and  use  of  herself  and  family, 
where  one  who  has  just  purchased  under  a  chattel  mortgage  made  by  her 
husband,  pointing  out  certain  of  the  articles  to  the  wife,  says  to  her:  "  I 
give  you  these,  and  all  the  property  I  have  purchased  this  day;  '*  and 
such  property  remaining  after  the  gift,  in  the  hooae  occupied  by  the  hus- 
band and  wife  together,  is  to  be  deemed  in  the  possession  of  the  wife» 
and  not  liable  to  execution  against  the  husband.    AUen  v.  Cowan,  816k 

See  Charities;  Unincorporated  SoavriEs. 

GRANTS. 
See  Adverse  Possession,  6;  Evidenoi^  1,  6. 

HIGHWAYS. 

L  Owner  of  Land  through  Which  Hiohwat  is  EvrAELisHED  RETAiNt 
Feb  of  the  soil  embraced  within  its  limits,  with  the  full  right  to  its  en- 
joyment in  any  manner  not  inconsistent  with  the  enjoyment  of  the 


880  I»] 


naat  by  the  pablio  for  the  pnrpoM  ol  &  higbw&y,  and  this  lighl  It 
ezdosiTe  agaixut  all  other  penom.    HoUm  ▼.  Shattuek,  684. 
t.  OwvEB  OF  Lot  Boundkd  bt  Publio  Stbebt  wrrmv  Bboordsd  Towb 
Plat  or  Villaob  Takss  to  Ckktxr  of  the  street,  and  owne  the  Mil 
subject  to  the  public  easement,    i^orcf  ▼.  Chicago  eie.  B.  M,  Co.,  791. 

H  lUlLROAJ)  COMPANT  GAmSOT  AfTBOPBIATB  AND    OOOUFT  PUBUC  STBin 

with  the  track  of  its  road^  without  the  consent  of  proprietors  of  lots 
bounded  by  such  street,  or  without  oompensatiou  made  to  them,  and 
neither  the  legislature  nor  the  municipal  authorities  have  any  power  to 
dispense  with  the  making  of  sueh  compensation.    Id. 

ii  RaILBOAD  Ck>]CPANT  MAT  BB  BbSTRADTZD  BT  IWJUBGTIOV  IBOK  IiATDNI 

m  Track  in  Pubuo  Strbbt,  without  first  taking  steps  to  acquire  the 
right  of  way  by  the  assessment  and  payment  of  damages  to  the  ownen 
of  lots  bounded  by  the  street.    I<L 

ft.  Tbbrb  is  No  MoRB  Inoonsibtsmot  dt  PBBSuimro  Rboobd  ov  I>iaocni« 
tinvanob  of  Hiohwat  to  bb  Lost  than  there  is  in  presuming  lost  deed, 
or  release,  or  grant,  or,  especially,  in  presuming  a  charter  or  act  of  in- 
corporation to  hare  been  lost.     WMer  ▼.  Ckapman,  111. 

ft.  Psbscbiftitb  Right  to  Land  of  Highway  mat  bb  Aoquibed  bt  In- 
DITIDUAL  who  incloses  it  and  occupies  it  adTersely,  uninterruptedly,  and 
under  a  claim  of  right  for  more  than  twenty  years.  This  right  may  be 
thus  acquired  against  the  public,  and  aU  persons  claiming  or  justifying 
under  any  public  right  or  easement  in  such  highway.  IdL 
See  AoBNCT,  6,  6;  Animals;  Adyersb  Pobsbbsion,  8;  Fbrgbs,  1. 

HOMESTEADS. 

1.  Pbomisboby  Notb  Oivbn  for  Labor  dobs  not  Ohanob  Ohabaotbr  of 

Claim,  and  the  "  claim  for  labor  '*  is  still  within  the  exception  of  seetioB 
6  of  the  homestead  act.     WeynunOh  v.  Sanborn,  144. 

2.  Professional  Serviobs  of  Phtsiclan  do  not  CoNarrruTB  **  Claim  fob 

Labor,'*  within  the  meaning  of  section  6  of  the  homestead  act  of  New 
Hampshire.  Id, 
1  Promissory  Notb  Exbodtbd  by  Debtor  and  uim  Wifb  ib  not  Rb- 
LBASB  OR  Waiter  of  Exbmftion  under  the  homestead  act  ol  New 
Hampshire,  where  no  mortgage  of  the  homestead  is  executed  by  them  ts 
secure  such  note.    Id, 

See  AOKNOWLBDOMBNTS,  3;  EXBMFTIONB^  ftu 

HOMICIDE. 
See  Criminal  Law,  1-7. 

HUSBAND  AND  WIFK 

1.  HiTBBAND  u  Lboallt  Bound  bor  Nbcessarieb  Sufflibd  «o  Wifb  so  looi 

as  she  does  not  riolate  her  duty  as  wife.    Morrimm  ▼.  HoH,  120. 

2.  If  Hctbband  dobs  not  Himself  Protidb  for  Wifb'b  Sufport,  He  is  Le- 

gally Liable  for  Nbobssaribs  furnished  her,  even  though  against  his 
orders.    Id, 

t.  Legal  Bxpbnsbs  are  Deemed  NBOSBaARiEB  where  the  conduct  of  the  hus- 
band has  rendered  them  necessary  for  the  personal  protection  and  safety 
of  the  wife.     Id, 

i.  Wife's  Authority  to  Bind  her  Hitsband  for  Nboemabibs  d  Imtt.iip^ 
because  of  the  marital  relation,  and  depends  upon  the  necessity  of  ths 
expenditures  for  her  support,  or  protection  as  wife.     Id, 
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H  BlTSBAITD  IS  irOT  LlABIJI  TO  AtTORNET  TOR  PbOUBSIONAL  SxsyKBB  RkH- 

DKRED  HIS  WiFB  in  pToseotttiiig  a  diyoroe  suit  againat  him  upon  tlM 
ground  of  adultery.     Id, 

6.  Land  Purchased  dy  Husband  in  Wife's  Name  is  Deehed  Pbdca  Facie 

to  be  intended  as  a  x)rovi8iou  for  the  wife,  so  as  to  rebut  the  presumption 
of  a  resulting  trust  to  the  husband.     Diddnaon  ▼.  Davia,  202. 

7.  Where  Husband  Purciiases  Land  in  his  Wife's  Kamb»  proof  that  part 

of  the  purchase-money  belonged  to  the  husband  will  not  make  the  wife 
chargeable  as  his  trustee.     Id. 

H  Where  Monet  Raised  by  Mobtoage  of  Wife's  Land  is  Held  bt  eeb, 
and  the  husband  has  not  assumed  the  mortgage  debt,  or  attempted  to 
oontrol  the  money  borrowed,  she  is  not  liable  in  foreign  attachment  as 
trustee  of  hor  husband  on  account  of  such  money.     7(2. 

ti  At  Common  Law,  Wife  could  not  be  Trustee  of  heb  Husband.    Id, 

IOl  Husband  has  at  Most  but  Life  Estate  in  Wife's  Lands,  and  upon 
their  sale  the  whole  proceeds  belong  to  the  wife,  unless  reduced  to  pos- 
session by  her  husband.     Id. 

IL  Deed  of  Slaves  in  Trust  to  A  for  life^  and  after  her  death  to  B»  and  the 
heirs  of  her  body  forever,  but  should  B  die  without  heir  or  heirs  of  her 
body,  then  to  C,  with  a  further  limitation  over,  does  not  create  a  sepa- 
rate estate  in  B,  and  upon  her  marriage  the  marital  rights  of  her  husband 
attach  to  such  interest  as  she  took  under  the  deed,  and  such  interest 
should  be  disi)03ed  of,  as  was  the  other  personal  estate  of  the  husband 
after  his  death.     White  v.  White,  706. 

12.  Failure  of  Widow  to  Make  Express  Claim  to  perishable  peraocMd  es- 
tate of  her  deceased  husband  does  not  bar  her  right  to  her  distributable 
share  of  the  proceeds  of  a  sale  thereof.    Id. 

IS.  Wife  is  not  Estopped  bt  her  Mere  Silence  ibom  AmRWA9«is  Aa- 
8EBTINO  HER  BiOHTB,  whcro  land  in  fact  belonging  to  her,  but  snppueed 
to  belong  to  her  husband,  is  sold  under  decree  of  foreclosure,  the  wife 
not  having  been  served  in  the  suit;  nor  is  she  to  be  regarded  as  having 
ratified  the  proceedings  by  the  acceptance  of  a  part  of  the  purchase- 
money  of  the  sale,  but  in  such  case  must  be  taken  to  have  acted  as  the 
agent  of  and  subject  to  the  control  of  her  husband.  Fahie  y.  Pretty, 
401. 

14.  Wife  is  Necessary  Party  to  Foreclosure  Suit,  and  must  be  duly 
served  with  process  in  such  suit,  she  being  the  legal  owner  of  the  mort- 
gaged property.    Id, 

See  Acknowledombnts,  2-4;  Dower;  EzpicxAHor,  1;  Oms;  WnnnDB8Ri» 

3,  4. 

IDEM  SONANS. 

L  Pbingiplb  of  Idem  Sonans  is  in  General  Applxoabui  to  Names  Simi- 
larly Pronounced,  but  does  not  apply  to  the  entry  of  the  defendant's 
name  on  the  judgment  docket,  where  the  name  is  differently  spelled,  sSi 
for  instance,  Joest  for  Yoest.    Heil  <6  Lauer^e  -^pp^  ^^0. 

iL  Judgment  AOAnrn  *'John  Bobb"  is  Lien  on  Lands  of  "John  Bubb," 
both  forms  being  the  same  in  sound,  according  to  the  pronnnfiiatiii  pre> 
▼ailing.    Mfir  ▼.  Fegaiy,  634. 

INDEMNITY. 
See  Bavee  and  Bahkum^  d. 
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indictmentsl 
8m  Gbdohal  Law,  S-10;  IvaAnrr. 

INEVITABLE  AOCIDEMT. 
See  OoKM OK  Carbthm,  i. 

INJXTNCnOKa 
B—  HiaHWAT8»  4;  Teads-iubxs;  NunAHO^  L 

IKSANITT. 

Wnnn  LnAnrr  n  Sxr  itp  as  Dmiiaa  to  Iin>n7na«T  itm  (^aii%  the 
Jury  coght  noifc  to  retnm  a  Terdiet  of  guilty  if  they  h&Te  a  rieeoniibl» 
doabft  M  to  tlie  aoandneeB  of  the  prifloner'e  mind  and  hie  capacity  t» 
oommit  the  erime.    BiaU  t.  BatrikUf  16^ 

INSOLVENCY, 
gee  AamscT,  1;  Dbbtor  and  Grxditob,  1. 

INSTRnCIION& 
See  Cedcxal  Law,  2,  3;  Plbadino  astd  PBACncB,  6-0. 

raSURANCE. 
L  OoNDRioN  IK  Pouor  ov  Inscbanob  AOAnrar  AanoNiixiiT  aitsb  Loi* 
wonld  be  Toid»  at  inoonaiiteiit  with  the  covenant  of  indemnity,  and  a* 
contrary  to  publio  policy.     West  Branch  InM,  Co.  ▼.  He{fmtlemt  573. 

5.  Law  ov  Lioal  Rblatiom  bstwxkn  Insurers  and  Assurkd  is  Pouct  ov 

Insurangs,  with  its  cUoMe,  conditions,  and  stipnlationa^  by  which  the 

matnsl  rights  snd  liabilities  of  the  parties  are  to  be  understood  and 

Dieasored.    Id. 
8.  Policy  ov  Inburanob  uton  Mkrchamdisb  to  bb  Used  iob  Traitio 

AriACHBa  TO  Subsbqubitt  Purciiasbs  thbrbof,  and  is  an  indemnity 

agaioBt  the  loss  of  the  stock  in  the  poesession  of  the  assnred  at  the  time 

of  a  fire.     Id. 
4.  Condition  nr  Pouct  FoRBiDDiNa  Transtbr  ov  Title  »  Propebtt  Lv- 

sctrbd,  without  assent  of  insnreis,  is  not  broken  by  a  demise  cl  part  ol 

the  insured  premises.     Id, 

6.  Notice  of  Loss  to  Sbgrbtart  of  Compant  d  Sufficibnt,  if  transmitted 

in  writing  by  local  agent  of  company,  upon  information  oonTeyed  to  him 
by  the  assured.  Requirement  that  notice  of  loss  be  given  to  the  secre- 
tary of  the  company  by  the  assured,  in  writing,  is  thus  satisfied.    Id. 

6.  Assured  must  Exercise  Dub  DnjoENCE  nr  Vibw  of  All  Cibcuiibtancb 

OF  Casb,  under  a  condition  that  notice  of  loss  be  given  to  the  company 
forthwith.    Id. 

7.  That  Notice  of  Loss  shall  be  Given  within  Ldoted  Tdib  is  a  valid 

stipulation  in  a  policy  of  insurance.  This  dause  may  be  inserted  in  the 
policy  itself,  or  contained  in  the  charter  of  the  company.  In  estbar  oass^ 
it  is  a  condition  precedent.  PaiiriA  v.  Farmen^  /as.  Ox,  197. 
%,  Defect  in  Time  of  Giyino  Notice  Stands  on  Different  Oboitnd  from 
Defect  in  its  Matter.  The  defect*  upon  notice,  may  be  remedied,  bat 
it  is  otherwise  as  to  the  time,  whioh  is  necessarily  irremediable^  if  the 
insorer  chooees  to  insist  i^oa  it.    Id. 
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H  Von  BT  DXBSOIOBS  OV  fosiTBAHCni  OOMPAinr  TO  iNDXiDrmLT  FutrfFOfBTi 

SuBJiOT  ow  Loss  WILL  BB  Ck>irsTBtncD  as  a  nfusal  to  allow  anything  on 
aooonnt  of  it»  rather  than  aa  a  refusal  to  aaoertain  and  determine  the 
amoont  ot  the  Ion  or  damage.    Id, 

10.  Ck>KBmoB  XK  FoucT  OP  iNgnsABOi  RiQunaKo  Konoi  ov  Loas  to  bi 
OiTBN  wnBZK  THiBTr  Datb  is  not  waived  by  a  Tote  of  the  direetom  of 
an  insoranoe  company  to  indefinitely  postpone  the  snbjeot  of  a  loss  whiob 
is  oonstnted  aa  a  refosal  to  allow  anything  on  aooonnt  of  it.    Id, 

IL  STzruiATiOB  or  Pouor  ob  Bt-law  of  Insdbabgb  CkncPANT,  that  Ko 
RiooYBBT  SHALL  BB  Hab  unuess  Suxt  18  Bbovgbt  witfain  a  oertun  time 
is  a  yalid  oonditiony  and  nnlees  it  is  complied  with,  there  can  be  no  re- 
oorery.  Snch  a  sttpnlation  is  in  the  natnze  of  a  oondition  preoedent  to 
the  company's  liability.    Id, 

l±  Oke  Ibsubxd  cavnot  Rbootbb  bob  Lofls  IF  Hb  has  Faxlbd  to  Giyb 
NonoB  OB  It,  in  compliance  with  the  charter  of  the  insurance  company 
as  to  time,  and  neglects  to  commenoe  his  aoticn  within  the  time  limited 
by  the  charter.    Id, 

IZ,  KonoB  BT  Parol  to  Aobnt  ob  Ibsubavob  Ookpant  is  ov  No  Biibot, 
where  the  charter  cnmtainB  a  condition  requiring  notice  of  the  loss  to  be 
given  in  writing  to  the  secretary,  or  one  of  the  direoton.    Id, 

See  CoNTUor  OB  Laws. 

INTERBST. 
See  Wills,  22,  3. 

jonrr  debtors. 

1.  OoTBB ABT  bot  TO  SuB  OvB  OT  Sbvbbal  JoDfT  Dbbtobs  docs  Bot  dischaigo 

the  debt  as  to  the  others.    Brown  ▼.  Whiie,  228. 

2.  Om  Jonrr  Dbbtor  is  not  Disohaboed,  at  Common  Law,  bt  Past  Pay- 

ment Madb  bt  Otbbb  Joint  Debtor,  in  the  absence  of  any  **<»^wW1 
difficulties  connected  with  the  remedy;  such  pajrment  having  been  made, 
not  in  satisfaction  of  the  joint  debt,  but  meiely  for  the  debtor's  own 
personal  discharge  therefrom.  Winalow  ▼.  Broum,  638. 
S.  Note,  and  Contract  and  Part  Payment  Dischaboino  One  ow  Joint 
Pbomibobs,  were  made  in  Massachusetts,  by  parties  there  resident! 
ffeldf  in  action  on  the  note  in  Rhode  Island,  that  such  contract  and  pay- 
ment are  to  be  judged,  as  to  their  validity  and  eflbct,  by  the  law  of  the 
former  state,  and  that  the  payment  operated  to  discharge  only  so  muoh 
of  the  debt  as  it  paid,  and  not  the  part  of  the  joint  debtor  discharged,  as 
prorided  by  the  revised  statutes  of  the  latter  state,  ehapter  114.    Id* 

See  Judgments,  2, 

JUDGMENTS. 

1.  JuBOMBNiB  ABB  PBBSUMED  TO  BB  FoxTNDED  cn  proper  and  sufficient  evi- 
dence^ and  they  cannot  be  collaterally  impeached,  no  matter  how  insuffi* 
eient  the  evidence  may  in  fsct  have  been.    Caimon  v.  Cooper,  101. 

ti  JuitOMENT  UNDER  JoiNT  DEBTOR  ACTS  DOBS  NOT  EtFINOUISR  ORIGINAL 

Demand^  when  it  is  in  form  against  two  joint  debtors,  but  only  one  was 
served  with  process.  Banetteel  v.  Todd,  90. 
t.  Payment  by  One  of  Seybral  Devendants  of  Judgment,  and  the  taking 
of  an  assignment  to  such  defendants  or  to  a  third  person,  does  not  qper* 
ate  as  a  satisfaction  of  the  judgment  in  favor  of  the  defendants  not  mak- 
Am.  Dbc.  Vol  LXXX-68 
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iilg  nieh  pajmant^  vdIms  it  appoan  tliftk  the  pajment^  iHion  made^  vas 
intanded  to  operate  aa  a  oonq^lete  aatiafactian  of  the  judgments  Bromm 
T.  WhUe,226. 

L  JUDOMKNT  GhABOIHO  MOBIGAOn  OF  CHATEELB  AB  TbUBES^  oar  HD  Db- 

VAULT,  eeaaea  to  have  any  legal  efieet^  where  the  pruparty  ia  aaiaed  taA 
add  on  exeontiony  and  the  prooeeda  of  the  aale  are  applied  towaide  aatia- 
faotion  thereof.  Brown  v.  NealCf  ML 
ii  JuDQMKNT  18  BBBOKSOira  wheu  pxedioated  npon  the  findiqg  of  a  fof 
Bwom  to  try  "the  ianiea  joined  between  the  portiea;"  bat  faatead  el 
finding  upon  all  the  iaanea,  they  return  a  verdict^  apeotal  in  loam  and 
referring  to  bat  one  iaaae.    Jlidghm  t.  Strong,  441. 

I.  HOLDXa  OT  JnDQMEIlT  SHOUIiD  SXB  THAT  JUDGMKNT  WAS  FBOnBLT  BB- 

TBUED,  ao  aa  to  famiah  to  the  eye  of  porbhaaera  and  aobaeqnent  incoia- 
faranoen  that  reoord  notioe  which  the  act  of  aaaemUy  oontemplaitoa;  and 
being  entered  in  the  wrong  initial^  it  ia  not  anoh  notice.  MeU  S  Lammas 
Afpeal,  590. 
I.  KuL  ToEL  BiooBD  18  LxBumaDDiTLT  Plbadxd,  niiere  the  ant^gation  k, 
in  aabatance,  that  if  there  be  a  record  of  any  each  aappoaad  jndgnMB^ 
the  defendanta  were  not  made  partiea  to  the  aait  in  which  it  wae  randan^ 
beoanae  it  doea  not  oondade  with  a  verification  by  the  record.  A  de- 
moner  to  aabh  a  plea  ought  to  be  auatained.    Cfatmon  v.  Cfooper,  101. 

See  Attobioet  Ain>  Glbht,  4;  Abbitbaiioh  and  Awabd,  1, 2;  Idu  Sohaxii 
pABTNiBflHiP,  1»  8;  FuADnro  AHD  PBAonc%  13-16;  Bkpuvhi,  2;  8l 

JUDICIAL  8ALB& 

1.  AMnrcAMT  01  Oman  SsLLuro  Pbopxbtt  to  aatiafy  a  writ  in  hia  haada 
ii  entitied  to  the  aame  protection  aa  the  officer  jb,    Swira  v.  Broikartm^ 

aoi. 

8.  Qini  Who  Acn  SniPi.T  as  AuonomzR  or  crier  for  an  officer,  and  inkb 

preaenoe,  at  a  ale  of  property  nnder  a  writ»  haa  a  right  to  bid  at  the  aal% 

but  if  the  crier  wae  himaelf  conducting  the  aale,  then  he  would  hate  aa 

such  right.    Id, 
t.  Inadsquaot  or  Fbigb  is  not  SumriuimiT  to  Imfbach  Pubud  8aiiB  whkh 

waa  fiurly  conducted  in  every  reapect    Id, 
L  Wbxbb  OiTiGUi  Takes  PaoFiBTr  of  one  of  three  judgment  debton  vadar 

a  writ  and  aeUs  it,  if  he  makea  a  nustake  aa  to  tiie  debtor  irho  owaa  i^ 

the  aale  will  neverthdeaa  be  valid  if  the  property  ii  otfaarwiae  fuQy 

deacribed.    Id, 
S.  OmcKR  HoLDiNO  Wbit  gahnot  Ai>jt78T  Eqvitiss  exiating  between  tha 

parties  in  ii^tereaL    If  one  of  them  violates  lua  agreement  with  the  otiMi; 

the  latter  must  take  his  legal  remedy  against  the  former.    A  writ  iaaned 

oontraiy  to  such  an  agreement  will  protect  the  officer  aeting  under  iL 

Id, 

JUBISDIdlON. 

L  BxATB  TmBuvAUi  HAVB  JuBiBDnmoN  to  tcy  and  detnmiDe  owiftioting 
daima  to  lands  within  its  bordera,  when  they  arise  between  eitiaens  ef 
the  state,  or  the  state  and  a  dtisen,  to  the  aame  extent  that  any  otiier 
queation  of  title  or  property  may  be  entertained  by  ita  oourta.  And  il 
can  make  no  difiierence  in  this  respect  that  both  claimants  sre  grantaea 
of  the  United  Statea.    State  y.  Baekdder,41ik 

9,  Onlt  Ldotaiiovb  upon  Stats  or  KfIt^a^^  to  Qumiom  <wgni»hie  in 

ita  oourta  are  such  aait  may  have  itaell  craatad  by  tiM  adoplioB  «C  Iks 
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f edanl  oanstitatioiL  11ieseextaikdtoa]loaMiailawMidiB«qaitif  arisiiic 
nnder  that  instmme&t,  and  the  laws  and  treaties  of  the  United  States^ 
but  it  does  not  follow  that  the  state  has  relinqiiished  jurisdiction  orer 
qnestioiks  involying  private  rights,  simply  because  these  rights  have  their 
origin  in  some  law  of  the  United  States.    Id, 

%  Federal  Judiciabt  gam  Krmiowic  No  Ck>2rrR0L  Whatever  over  dedsioos 
of  state  ooortSy  simply  because  some  law,  treaty,  or  auth<Hrity  of  the 
United  States  is  called  into  question  in  the  state  court;  but  only  when 
the  decision  of  the  state  court  is  against  the  validity  of  the  rights  titls^ 
or  oLaim  set  up  under  such  law,  treaty,  or  authority.    Id, 

4  Federal  Judicoabt  has  No  CoirrBOL  over  Questions,  when  once  the 
state  courts  have  acquired  jurisdiction,  until  the  state  has  finally  ez> 
hausted  its  judicial  power  over  them  by  a  final  decision  iu  its  highsst 
tribunal.    Id. 

ft.  It  IS  Peouliarlt  Question  for  Supreme  Court  to  determine  whether  it 
has  jurisdictian  to  review  a  decision  made  in  a  state  court  It  is  suffi- 
dent  for  the  latter  to  feel  assured  that  it  has  jurisdiction  over  the  ques- 
tion it  is  called  upon  to  decide.    Id, 

See  Attorney  and  Client,  5;  Lunatics. 

JURY  AND  JUROB& 

Persons  Kxemfted  vrom  Service  as  Jurors  are  not  thersbt  Dibquali* 
VIED  TO  Serve  on  Juri  ;  and  a  verdict  will  not  be  set  aside  because  a 
person  so  exempted  was  one  of  the  jury.    State  v.  Farthner,  132. 

Bee  AswmaMM  Possession,  1,  4;  Questions  oy  Law  and  Fact;  PLEADDva 

AND  Practice,  18. 

LACHES. 
See  Certiorari,  2;  Egunr,  3;  Neouoenge. 

LANDLORD  AND  TENANT. 

L  Goons  ov  Tbhaiit's  Wife  Found  on  Demibed  Premises  are  Suejeot  to 
DiSERlBS  for  rent,  although  they  are  her  separate  property.  This  rule 
of  law  is  not  altered  by  the  married  woman*8  act  of  1848.  BlanckB  v. 
Brwiford,  489. 

I.  Covenant  in  Lease,  Relating  to  Thing  not  in  Esse,  but  to  be  done 
upon  land,  does  not  run  with  the  land  and  bind  the  assignee  unless  he  be 
named  in  the  covenant.    Wmerson  v.  Shnprnm,  184. 
See  BscASES  bor  Lite;  Nuisanges,  2,  3.  Use  and  Ooovfaxiom,  1. 

LARCENY. 
See  Criminal  Law,  8b  10. 

LBQACIES. 
See  Chabxxibb;  Corporations,  1|  Wilul 

LICENSE. 
See  Deeds,  2. 

UENS. 

•ss  Afiomnr  Aa»  GLnET,  8»  4;  Bzboution%  6;  EuutfTUw^  ti 

us'  lamni  Partnership,  8l 


LEFB  KSTAXEBw 
See  Bbcates  iob  IjnL 

LOST  ABTICLE&L 
See  Gbzminal  Law,  11;  Salh^  SL 

LUNATICS. 

Oouaar  or  Compstent  Jobibdiotiok  has  Aoquibmd  JuBUDnam 
orw  the  eitete  and  penoa  of  a  lunfttic,  its  jndgmeiit  or  order  directing 
a  ade  of  hie  reel  eetete  ceimot  be  inquired  into  in  a  collateral  proceed- 
ing. If  the  lunatio  diee  prior  to  the  entry  of  each  order,  it  mif^  be 
rerereedin  error  if  the  record  had  been  made  to  chow  that  &Gt^  bat  it  li 
no*  ipm>  /ado  Toid.     Tcqde  ▼.  TUu$,  eOi, 

MARBIAGE  AND  DIVOBCK 

L  BxTLM  THAT  Failubx  ov  Dkrhdakt  TO  Pbots  Chabox  OF  Pladrhi^ 
LtciXHTiomi  CaxfjjiUOT,  in  action  of  breach  of  pronuse  of  marriagi^  in  an 
aggravation  of  damages,  applies  as  well  where  each  dfifeneee  are  made 
orally  in  court  as  where  the  charge  is  made  by  plea  or  by  notice^  smftia 
WhUe  V.  Thomas,  347. 

I.   IlfSTRUCnON  THAT  AtTXMFT  OT  DKrENDAITT  TO  PBOVS  PlUBONAllCr  AXB 

Lioiimous  CosmjCT  or  Plaintiff,  in  action  for  breach  of  promise  of 
marriage,  if  he  fail  altogether  in  the  proof,  is  to  be  conaidered  in  aggFa> 
▼atioQ  of  damages,  is  ground  for  reversal,  if  the  qualification  is  nd 
added,  "  unless  the  same  was  made  in  good  faith,"  or  "  unless  the  defend- 
ant at  the  time  believed,  and  had  reason  to  believe,  the  charge  to  be 
true,"  or  words  of  equivalent  import^  and  if  the  defendant  appears  to 
have  been  prejudiced  by  the  omission  of  such  qualification,  testunony 
having  been  introduced  which  at  least  tended  to  show  groonds  for  soeb 
belief.  Id. 
t.  DiFXHDAMT  nr  Action  for  Bbkach  of  Pbomibb  is  not  Subteot  to  Aogsa- 
VATiON  OF  Damages  because  he  introduces  evidence  el  the  lioentious  ooiip 
duct  of  the  plaintij(  which  fails  to  prove  it^  provided  the  evidence  shorn 
that  at  the  time  of  the  alleged  breach  he  had  reasonable  groond  for  be- 
lieving its  truth.    Id. 

L  CONTRACr,  GONSIPKBATION  OF  WHICH  IS  TTHAT  WiFB  WILL  NOT  AmAB  B 

a  suit  for  divorce,  nor  claim  alimony,  is  void,  though  made  by  the  haa> 
band  with  a  third  person,  and  providing  a  certain  sun  for  the  memtB^ 
nance  of  the  wife.    Bdden  v.  Monger,  407. 

See  WiTNBSSES,  4. 

MARRIED  WOMEN. 

L  Equitt  will  Enfobob  Clause  in  Pttrohask-monxt  Mobtqao^  Eiauuiitt 
BT  Married  Woman,  without  husband  joining,  stipulating  for  paymeal 
of  interest  at  stated  periods,  and  that  in  case  of  default  to  pay  such  inter- 
est, the  whole  amount  of  the  mortgage  should  become  dne  and  payablsu 
QlasB  V.  Warwick,  566. 

H  yA»»TBT>  Woman  is  not  Estopped  from  SxrnNO  up  CbyxiruBB  to  an 
action  on  her  judgment  bond,  by  the  fact  that  she  falsely  represented 
herseU  as  single  at  the  time  she  gave  it,  and  thereby  obtiined  the  «»• 
sideration  for  which  it  was  given.    Keen  v.  Coleman,  £24. 

tie  AflurowuESOiiBNTa,  2, 3^  4;  Dowzr;  Guts;  Husband  abd  Wm;  LAa9» 

LOBD  AND  Tenant,  1;  Wills,  2;  S^  4 
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MAJBTTER  AND  SERVANT. 

L  Whxbx  Onb  ov  Sktvral  Workmen  Emplotei>  in  Saiib  Obfxbal  Svb- 
TIGS  IS  Injubed  throngh  the  carelessness  of  another,  Hit  employer  li 
not  responsible.     Crazier  v.  Pennsylvania  R,  /?.  C7o.,  467. 

t.  Railboad  Compamt  Which  Ehplotb  Oonduoior  Known  bt  It  to  bb 
Unttt  for  the  business  is  chargeable  with  the  oonseqiienoes  of  such  con- 
dactor's  carelessness.    Id. 

t.  Whbbb  Bbakehan  on  Railboad  Knows  ho  Conduotob  to  bb  Habit- 
UALLT  Careless,  and  chooses  to  continue  in  service  with  him,  and  does 
not  inform  the  company  of  his  known  acts  of  carelessness  and  refuse  to 
serve  with  him,  he  cannot  recover  against  the  company  for  injuries  suf- 
fered from  further  carelessness,  even  though  the  company  also  knows  it 
Id, 

4k  OmcEB  OF  Railroad  Company  havino  Chabqb  ov  Dbpabtmknt  op  its 
Business  in  Which  Injttrt  Ocoxtrs  is  the  person  who  is  expected  to 
use  ordinary  care  in  the  employment  of  proper  conductors  and  other  ser- 
vants. His  carelessness  in  that  respect  is  the  carelessness  of  the  com- 
pany, and  his  knowledge  is  its  knowledge.  It  is,  therefore,  error  to 
exclude  evidence  that  such  officer  did  not  know  that  the  person  through 
whose  improper  conduct  the  alleged  injury  oocnrzed  was  a  eafeless  oon- 

duotor.    Id. 

See  AoENCT,  3-6;  Corporations,  8. 

MAXIMS. 
See  Bonds,  4. 

MECHANICS'  UENS. 

L  LiBN  fOR  Work  and  Materials  on  Builddvo  is  a  privilege  derived  en* 
tirely  from  statutory  provision,  and  cannot  be  maintained  beyond  the 
extent  of  the  grant  of  the  act  by  which  it  is  conferred.  Rtn  v.  Ludimg' 
Am,  741. 

t.  Under  Wisconsin  Statute,  Ijen  op  Mechanics  and  Others  is  8u»> 
ORDINATB  to  that  of  the  vendor  of  the  land  on  which  the  building  is 
erected,  for  unpaid  purohase>money.  See  K.  S.  Wis.,  c.  120,  seos.  1,  11. 
Id,  • 

t.  Mechanic's  Lien  Statute  op  Wisconsin  does  not  Create  Ant  Dei- 
TiNonoN  between  Employer's  Ownership  op  Buildino  and  his  own- 
ership of  the  land  with  which  it  is  connected.  The  former  must  follow 
the  latter,  unless  it  has  been  separated  by  the  agreement  of  competent 
parties.    Id. 

t.  Mechanic  or  Material-han  Acquires  Lien  prom  Commencement  op 
BxTlLDiNG  upon  the  legal  or  equitable  estate  of  their  employer  in  the 
premises;  but  it  is  equal  only  to  that  of  a  judgment.  It  cannot  be 
superior  to  it.    Id. 

I.  Mechanic's  Lien.— Contract  to  Furnish  Materials  and  Perporm 
Work  in  the  construction  of  a  building  is  an  entirety,  and  no  part  of  the 
work  is  regarded  as  being  done,  or  material  as  being  furnished,  until  tiie 
whole  contract  is  complete.    Dtrrkkaon  v.  Edwards^  220. 

%,  Mechanic's  Lien. — ^Purchaser  op  Profertt  apter  Work  has  Begun 
on  a  building  is  properly  named  as  an  owner  in  a  claim  for  a  lien  subee- 
qnsntly  filed,  and  is  a  proper  and  necessary  party  in  a  proceedfaig  im 
dose  such  Usn.    Id. 
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7.   Tkamsteb  has  Lism  wok  HikuuNo  LuMBKB  Used  m 

BuiLDniOy  under  the  mechanio's  lien  law  of  Pennsylwiia^  and  it  ia 
to  strike  such  lien  off  the  record.    Hill  ▼.  i\rei0ma%  478b 

!•  Cost  or  VuntM  la  Pbopkblt  Ivoludkd  nr  MioiTAincfa  Isbv,  wImn 
anch  flame  ia  need  for  the  poipoae  of  oonveying  water  to  a  wbod  wittna 
the  mill-boilding,  and  ia  neoeesary  aa  a  fixed  oantri?anoe  to  tfao  open- 
tion  of  anoh  milL    Ikitkimm  v.  Bdwanbf  22Xk 

f.  Word  "FLum"  Mxahb  paange  or  ohannel  to  the  water  iliat  tosia 
iniU*wheeL    Id. 

lOi  ChAxmsQ  nr  Miokakio's  Lmr  Moke  Lakd  than  ia  noeoMaiy  to  tta 
oonTOuentand  beneficial  enjoyment  of  the  building  nponidudk  tfao  week 
waa  done  or  material  fnmiflhed  doea  not  vitiate  the  whole  oiaim.  The 
amoont  of  land  neoeiaary  in  anch  oaae  ia  a  qneetion  of  fact  to  be  aaltled 
in  aome  manner  at  the  triaL  Althongh  a  lien  cannot  be  extended  bqpond 
the  land  deicribed  in  the  lien  daim,  it  doea  not  fdOow  that  tfao  olaiinant 
mnat  ahow  himaelf  entitled  to  a  lien  on  all  the  land  ao  deaeribed  or  elaa 
loae  hia  entire  daiuL    Id, 

IL  Claiic  or  Mbohaiixo's  Lism  is  vot  Void  beoaaae  it  doea  not  aeoaiatalj 
deicribe  the  aiae  of  the  building  againat  whioh  it  ia  filed.  If  there  ii 
enoo^  in  the  deaonption  of  the  looaJity  and  peooliaritiea  of  the  boildiag 
to  pcint  it  oat  with  reaaonable  certainty,  ihia  ia  ■"ffl'«*"t.  Kmmdif  t. 
Hcmae^B&L 

1%  iDENTirr  or  BuiLDnro  Which  is  AanmcmBD  to  bm  DmBtmamD  m 
Claim  for  a  mechanio'a  lien  ii  to  be  left  to  the  Juxy,  under  a  atatata 
which  providea  that  the  claim  filed  ahall  aet  forth  "the  locaU^  of  Hia 
buildings  and  the  aiae  and  number  of  the  atoriea  of  the  nme^  or  aMh 
other  mattera  of  deicriptionaa  shall  be  anffioient  to  identifrthoaanie.  kL 


MDSnsS  AND  MINIKQ. 

L  Xbotxb  18  PBOFXft  Rkmedt  wosl  Tbispass  committed  by  miniiig  oool 
and  carrying  it  away  from  another'a  land  by  mistake.  Fonyikr.  WeB^ 
617. 

8.  IfiAsuBX  or  Dauaou  roB  Mdono  Coal  ok  Ahothsb'b  LA2n>  by  nif 
take^  and  carrying  it  away,  ia  the  fair  Talueof  the  coal  in  its  plaoe  betoa 
being  mined,  and  aoeh  injury  to  the  land  aa  the  mimng  may  ham  caaaa^ 
Id.  *  \ 

MISTAKE. 

L  Bquitt  will  Bmlextm  iboh  Mistakx  without  pr^Judioe  to  aalea  made 
under  other  judgments,  where  a  sheri£^  intending  to  asU  piopatt^y 
attached,  advertiBea  and  aella  land  under  an  enoneoua  desoripiion,  and 
not  belonging  to  the  judgment  debtor,  to  the  judgment  oreditor,  who  ia 
also  ignorant  of  the  nustake,  and  auppoeed  that  he  waa  purchaaing^  and 
intended  to  purehaae^  only  the  land  attached.    Xoy  t.  Skcmbbtif  4I6L 

8.  ImrooENT  Pabtdb  oakitot  be  "Rkukvkd  AOAxmn  Mutual  lasoRAVCi 
AND  MiSTASB  or  Law  if  there  ia  no  element  of  fraud  or  bad  faith  intra- 
dnced  or  relied  upon.    TownqfBod^MierY.  Alfred  Bakkl^A, 

•aa  Banks  and  BAmmro,  3;  Equirr;  Mnraa  anb  Mihivo»  1,  2;  ftBASOM 

AHD  PBAOnCB,  1. 

MOBTOAGBS. 

!•  TBASBAonoir  is  Mgeioaox  where  a  deed  ia  made  of  certain  prrniiiaosL  but 
the  grantor  remaina  in  poaaeaiiion,  and  prior  to  theexeoutionand  dalif  y 
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d  the  deod  the  grantee  indones  upon  its  back  en  agreement  toreoooTeyt 
at  the  exphration  of  a  apeoified  time,  in  payment  of  a  ram  of  money, 
•early  eqnal  to  the  oonaideration  of  tiie  deed,  and  lees  than  the  Talne  ol 
the  premieee,  together  with  a  ram  for  the  nee  of  the  premiaee.  Orakam 
T.  Bknm^  675. 
1  IraiBuifMHT  MAT  VB  Bbqabdzd  ab  Moktoaob,  auihouob  No  OnOEB 
Wbirsn  Svidincqb  of  Dsbt  Bznm  than  that  famiahed  by  the  inetni- 
ment  itaelf .    Id,        ' 

IL  MOtBTOAOn  MAT   DZBIOILT   BnIOBOI^  BT   PKBaOWAL  AonON,  LlABILnT 

OF  QBAHm  OF  MoBTQAOXD  pBXMi8B8»  who  haa  aagnmed  payment  of 
mortgage,  without  foreclneing  the  mortgage,  and  without  impleading  the 
original  obligor  and  mortgagor.    Bwr  t.  BeerSf  327. 

A.  VlB8T  MOBTOAOKI  IS  NOT  NsGUSABT  PaBTT  DBrKNDAHT  TO  FOSXCLOSUBB 

OF  Sboovd  Mobtoaos;  and  if  made  a  party  without  any  allegation  in 
the  complaint  oonteating  hia  title,  he  haa  a  rig^t  to  aoaume  that  the  pro- 
eeeding  ia  to  be  conducted  upon  the  theory  that  hia  lien  ia  paramount  to 
that  of  the  plainti£    Stmbe  v.  Doumtr^  709. 

!•  Th08B  ClADONO  TiTLB  ADVBBaBLT  TO  MOBTOAOOB,  OB  PBIOB  TO  MOBXW 

OAOB  Whiou  13  FoBifiCLoaiD^  oveo  though  made  parties,  are  not  diveated 
of  auch  adverse  or  prior  rights,  by  the  ordinary  clause  in  f  oredoeure  jndg* 
ments,  barring  the  defendants  and  those  claiming  under  them  of  all  ri^l 
and  equity  of  redemption  ui  the  prenuses.  But  this  clause  is  held  to 
relate  only  to  such  interests  aa  are  claimed  subsequent  and  subject  to  the 
mortgage  which  is  being  foreclosed.    /</. 

&  Rights  of  Fibst  Mobtqaoeb,  and  of  his  Assiqneb,  at  Fobbclosubb 
Salb  vndbb  Sboond  Mobtqaob.— The  second  mortgagee  foreclosed 
making  the  first  mortgagee  a  defendant  under  the  general  allegation  only 
"that  he  had  or  claimed  some  interest  in  the  mortgaged  premises.'' 
Judgment  waa  rendered  containing  the  usual  clause  barring  the  def end- 
anta  of  all  their  rights,  etc.  The  second  mortgagee  bought  the  mort- 
gaged premisee  at  the  foreclosure  sale,  and  received  the  aheriff  *s  deed 
therefor.  The  first  mortgagee,  prior  to  the  bringing  of  the  f oredoeure 
Boit,  had  aaaigned  his  mortgage,  but  the  assignment  waa  never  recorded, 
and  the  second  mortgagee  had  no  notioe  of  it  at  the  time  of  the  fore- 
eloaure  sale,  but  he  did  have  notice,  both  actual  and  constructive,  that 
the  first  mortgage  existed,  and  waa  notified  by  the  mortgagor  himaelf 
that  it  had  not  been  paid.  JETeU,  that  the  rights  of  the  first  mortgagee, 
had  he  continued  to  hold  his  mortgage,  would  not  have  been  out  off  by 
the  foreclosure  and  sale,  and  that  consequently  the  rights  of  his  assignee 
were  not  thereby  cut  ofll    IiL 

I.  Dbcbbb  of  Fobbclosubb  of  Mobioaob  of  Which  Onb  Installment 
ONLY  IS  Dub,  containing  a  clause  allowing  the  plaintiff  to  apply  for  a 
further  order  of  sale  upon  a  subsequent  installment  falling  due,  and  for 
an  execution  for  any  deficiency  that  might  remain,  where  the  entire 
promisee  were  sold  and  did  not  bring  enough  to  pay  the  first  installment 
for  which  the  decree  was  rendered,  is  not  a  bar  to  a  personal  action 
against  the  mortgagor  for  a  subsequent  installment  when  it  beoomes  duOi 
BUu  V.  WtU,  766. 

%k  Notb  not  Dub  whbn  Mobtqaob  bt  Which  It  is  Sbou&bd  is  Fobb* 
OLOSBD  ia  not  merged  in  the  decree,  and  the  decree  is  not  a  bar  to  a  per- 
sonal action  on  the  note  brought  against  the  mortgagor.    Id» 

H  Wbbbb  Mobxoaobd  Fbbmisbs  abb  All  Sold  to  Satisft  Fibst  Install* 
MBVT  dne  npon  the  mortgage,  the  oonrt  cannot  enter  up  a  personal  jndg* 
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BMUb  against  the  mortgagor,  for  ainbaeqiiait  inataUmflnt  whas  it  1 
due.     Id, 

10.  Whxbb  Pbofxbtt  Govbbsd  bt  Chattel  MoBraifiii  Pbotbblt  Fild^ 
18  SO  Taksn  and  Oontertsd  within  the  year  after  the  filing  iIb  to  gira 
the  mortgagee  a  good  cause  of  action  for  such  taking,  it  is  onneoaasary 
for  the  preservation  of  his  right  to  recover,  that  he  should  oommenoe  hii 
Mtion  within  the  year  from  such  filing,  or  that  the  mortgage  should  bs 
renawed  at  the  end  of  the  year  by  affidavit^  'aa  required-  by  statute  in 
ordar  to  make  it  valid  against  subsequent  purchasers  or  mortgagees. 
(km  V.  JeweU^  752. 

1 1.  Whxrb  Cbaitkl  Moktgaous  Ekplot  thxib  Mobtoaqob  to  Filx  thxxb 
MoBTQAQ^  and  he,  at  the  time  of  filing  it,  for  his  own  purposes  and 
without  their  knowledge,  requests  the  derk  "  to  place  it  at  the  bottom 
of  tha  pile,  ao  that  nobody  would  see  it,  **  and  says  that  he  does  not  want 
anybody  to  know  that  he  haa  given  it^  such  request  is  not  within  the 
aoope  of  his  agency  for  the  moH^ageea,  and  doea  not  prejudice  their 
righta.    Id, 

12.  Ck)NnjcTiNo  Casbb  ab  to  Enacr  of  Stefulation  nr  Mortoaob  Pkbmd- 
TDto  Mobtoaoob  to  Rbtadt  PoaSESSioir,  etc.:  1.  A  stipulation  in  a 
mortgage  permittiiig  the  mortgagor  to  retain  poaaeasion  of  a  atock  of 
goods,  and  to  make  purchasea  from  time  to  time,  and  to  sell  off  in  the 
ordinary  manner,  is  only  frima  faae  evidence  of  fraud,  and  may  be  re- 
butted by  circumstances  showing  that  the  transaction  was  fair  and  hou- 
est;  2.  Such  a  provision  in  a  chattel  mortgage  of  a  stock  of  goods  vitiatei 
the  instrument,  and  renders  it  void  m  law;  3.  Such  provisions  in  assigor 
ments  for  the  benefit  of  creditors  have  generally  been  held  to  render  such 
assignments  void  as  to  creditors.     Place  v.  Langwortky,  758. 

IZ,  MoBTQAOB  or  Stock  or  Goods,  Authorizino  Mobtoaoob  to  Retaih 
PossBsaiOM  of  the  property,  and  to  dispose  of  it  in  the  ordinary  and  regu- 
lar course  of  retail  trade,  "paying  out  of  the  proceeds  of  the  sales  all 
necessary  store  and  business  expenses,  together  with  all  expenses  for  the 
support  of  the  mortgagor  and  his  family  for  an  indefinite  period,**  so  long 
as  he  shall  deposit  the  excess  to  the  credit  of  the  mortgagee,  is,  upon  iti 
face,  fraudulent  in  law,  and  void  as  to  creditors.     Id, 

14.  Dbsobiption  or  Propebtt  in  Chattel  Mobtqagb  is  Sumcmrr,  u 
between  the  parties,  where  reference  is  made  to  a  schedule  attadied  to 
another  mortgage,  of  a  date  mentioned,  made  by  the  same  mortgagor  to 
another  person.    Neumian  v.  Tjfmewnf  735. 

16.  Stbanoebs  are  Charged  with  Notice  or  Mobtoaob  RsrEBBiNo  to 
Schedule  Attached  to  Another  Mobtoaob,  when  it  is  filed  in  tha 
proper  office,  if  the  mortgage  and  schedule  referred  to  are  also  in  tha 
same  office,  open  to  inspection,  and  contain  a  sufficient  description  of 
the  property  conveyed.     Id, 

ML  Second  Mortgaoe,  Refebrino  to  Firbt  Mobtoaob  and  Schbduu 
roB  Descbiftion,  need  not  State  that  the  mortgage  whoae  ach«dula  is 
thus  referred  to  is  on  file.     Id, 

17.  Second  Mortgagee,  whose  MoIitoagb  Declares  that  He  mat  at  Ant 
Tiifx  Take  Possession,  is  entitled  to  the  possession  of  the  property  ss 
against  all  the  world,  except  the  first  mortgagee  whose  debt  is  unpaidi 
and  can  maintain  an  action  for  any  taking  of  it  which  waa  not  in  poxsu* 
ance  of  the  first  mortgage,  and  therefore  in  defiance  of  his  own  right*    M 

lt>  LnrBBESTs  or  First  and  Second  Mobtoaobbs  abb  DxmircT,  snd  tbsf 
amat  sue  aeparately  for  injutiea  to  their  aaveral  inteiaaU.    id. 
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AuEnowLuxiimnrat  3^  4;  Atvoxlhei  and  Cuuit,  4;  RxBOunom,  9} 
BDVOTAHOTy  8;  HomaTBASS,  3;  HusBAiTB  AND  WzFB,  13, 14;  JuDomim, 
4f  MAimtwfc  WoMXN,  1;  PABTNunniP,  15;  Rboibtbatiov;  VSNMtt  avb 
▼nrDO. 

MUNICIPAL  CORPORATIONS. 
See  AoxHor,  5,  6;  Bonds;  Corporations. 

MURDER. 
See  Criminal  Law,  6. 

NAMES. 
See  Idem  Sonanb;  Judgments,  6;  Tbabb-xabUi 

NECESSABIEa 
See  Husband  and  Wdb,  1-& 

NEGLIGENCE. 

L  QuBsnoN  OF  Negligence  ought,  Genzrallt,  to  be  Submittbd  iob  Db- 
tebmination  or  Jury.     McCtUly  v.  Clarke,  584. 

8L  Where  Duty  is  Defined,  Failure  to  Perform  It  is  of  Coursb 
Negligence,  and  may  be  so  declared  by  the  oourt.    Id. 

8.  JuRT  Alone  can  Determine  What  is  Neglioencb,  and  whbtheb 
Proved,  where  the  measure  of  dnty  is  varying,  where  a  higher  degree 
of  care  ie  demanded  under  acme  circumstanoes  than  others,  and  where 
both  the  duty  and  the  extent  of  performance  are  to  be  ascertained  as 
facts.     Id. 

4.  Burden  of  Proof  n  upon  Plaintiff  in  AcnoNS  for  Negligence;  the 

law  will  not  presnme  it  for  him.    Id. 

5.  Plaintiff  in  Action  for  Negligence  is  not  Entitled  to  Rbooteb, 

if  the  loss  resulted  from  mutual  negligenoe;  and  this  is  a  question  for 
the  jury.    Id. 

0.  Where  Subject  of  Inquirt  is,  whether  Defendant  had  Used  Such 

Diligence  as  Prudent  and  Reasonable  Men  would  have  Exer- 
dSED,  the  court  may  properly  refuse  to  instruct  the  jury,  that  if  they 
believed  certain  facts  to  be  proved,  of  which  evidence  had  been  given, 
the  defendant  was  guilty  of  negligenoe  as  matter  of  law,  and  that  the 
plaintiff  was  entitled  to  recover.     Id. 

7*  Dub  Care  and  Reasonable  Diligence  are  Nothing  Less  than  Most 
Watchful  Care  and  Active  Diligence  in  any  business  involving  the 
pereonal  safety  and  lives  of  others.    Hadley  v.  CroUf  699. 

Sl  Litbet-sxable  Keeper  is  Answerable  to  Hirer  for  Injury  Whicb 
Haptens  by  Reason  of  Defect  zn  Vehicle  Hired,  which  might  have 
been  discovered  by  the  most  careful  and  thorough  examination;  but  not 
for  an  injury  which  happens  by  reason  of  a  hidden  def ect»  which  could 
aoi^  upon  such  examination,  have  been  discovered.    Id. 

8m  Aonror,  8-6;  Baxlhentb,  5;  Common  Carriebs,  5,  7,  9,  10;  MAnEB 

AND  Sbbtant,  1-4;  Phtsioians,  12;  Set-off. 

NBQOnABLE  INSTRUMENXa 

1.  lEEgROMBBTf  IS  Fbomissoby  Noti^  when  its  makers  promise  to  pay  to 

the  order  of  oertain  peraoDa,  at  a  time  and.plaoe  named,  a  sum  of 
1^,  ''with  current  exchange  en  New  York."  8mUh  t.  KmdaU^  tt 
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&  ISMMD  €V  PMUHOBT  NoIB   MAT 

tb  Qm  Who  8iqh8  Ihrbvhuit  or  Plaob  iob  SuiwoRTimfo  Wi 

VOT  FuMA  Fagdi  Liablb  m  a  oo-promuaTy  beoaiua  the  word  "wil- 
neas  "  did  not  appear,  where  the  uutrnment  ia  in  form  the  ain^  hill  d 
another,  and  ia  exeoated  by  him  aa  each.    SUUmger  ▼.  Hoeh,  521. 

4  PlKIIIIBBOBT   Non   OZYKII    IN  CONBIDSRAXIOV  OV   MOKXT  AdTAXCBD  AT 

BaquiR  OF  Makbb  to  Bbokxb,  for  loaMf  ■— tained  in  atoek-jobbny 
tranwacrtaiwiB,  in  Tiolation  of  atatnte^  ie  viUd*     Wymam  y.  FUhe^  66. 
ft.  BvBDiN  OF  Proof  is  on  Makzr  of  Pbomissokt  Hon  to  EBTABun 
Illioalitt  of  Considsbation,  if  he  reeiati  payment  on  that  ground.  Id, 

i.  BiTKDIN  OF  PBOOF,  IN  ACTION  BT  InDOBBIB  OF  NBaOTIABI.B  NOTB  AOAlNSr 

Mabbb,  who  pleada  that  there  waa  no  oonaideration  for  the  note,  and 
that  the  payee  irandnlently  tnmafeired  it^  and  that  the  plaintiff  had 
knowledge  of  the  frand  when  he  took  the  note^  and  ^o  prorea  the  want 
of  oounderatian  and  the  frandnlenoy  of  the  tranafer  aa  againat  himndf 
it  apon  the  plaintiif  to  show  that  he  reoeived  the  note  before  doe  for  a 
▼alnaUe  oonaideration,  wherenpon  the  burden  shifts  back  to  the  defand* 
ant  to  show  the  plaintiff's  knowledge  of  the  want  of  oonaideKation  and 
frand;  and  it  ia  not  inoombent  npon  the  plaintiff  to  prove  hia  ignocanee 
of  these  facts,  in  order  to  entitle  him  to  reooYer.  DaxU  ▼.  Barilett^  S7fi. 
7.  iNOOBsn  MUST  Pboyb  that  Hb  Rbobitbd  Notb  in  Usual  OocBa  of 
BrazNBSa^  aa  well  aa  for  Talue,  and  before  doe,  after  the  defendant  hsa 
proved  that  it  waa  frandnlently  diverted  or  frandnlently  pat  in  dzcals- 
tion  by  the  plaintiff's  indorser,  semble.    Id, 

9.  Indobsbx  of  Mbbgantzlb  Papbb  is  Pbxsumbd  to  bb  Bona  Fidb  Holdbi, 

and  entitled  to  the  payment  thereoi    Id. 

•.  VlNDBI  HAT  RaOOTBB  BAOK  MoNBT  PAID  TO  BbOKBB  FOB  FOBOBD  H0T1^ 

sold  by  the  broker  without  disclosing  the  name  of  hia  principal,  althoqgl 
the  broker  has  paid  over  the  money  to  his  principal,  there  having  beea 
no  nnreaaonable  delay  in  giving  notice  of  the  forgery  after  diaoufsty, 
and  although  the  note  waa  sold  for  a  sum  less  than  its  faoe.  Ifflniaaiv. 
WoleoU,69. 

10.  PROMiasoBr  Non  Oivbn  fob  Pbbckdent  Debt  is  not  Patmbnt  ovb; 
but  is  a  mere  secority.  The  note  is  simply  evidence  of  the  debt.  ITty- 
nunUh  V.  Sanborn,  144. 

11.  In]>ob8Bd  PBomasoBT  NoTB  Patablb  on  Dbmani^  with  intaMsl^  is  a 
con  tinning  seonrity,  on  whioh  the  indorser  will  remain  liaUe  uitil  aa 
aotnal  demand;  and  npon  which  the  holder  is  not  ohaigeable  with  nsj^boft 
for  omitting  to  make  demand  within  any  partiealar  time.  MerriU  v. 
Todd,  24a  ^ 

12.   AOOUMMODATION  InDOBSBB  OF  NOTB  OB  BlIiL  18  LlABLB  THBBaON  tO  SOb* 

sequent  indorsee  who  receives  it  for  vahxe  and  in  the  evdinaiy  eomae  of 
bosiness.  Stmdh&n  v.  KtndaO,  6ia 
IS.  Inbobsb  of  Bill  Who  RBaETVBs  It  bbfqbb  MATOBirr  in  C6nsi»iba- 
noN  of  Antbcbdbnt  Indbbtbdnbsb  of  his  indorser,  and  givea  him  credit 
on  his  books  for  the  amount  of  the  note^  ia  entitled  to  reoover  in  aa 
action  against  a  prior  indorser,  notwithstanding  the  equitiea  which  m%lit 
have  existed  between  the  ori^^nal  parties^  snoh  credit  being  a  aafiiriit 
consideration  in  law  to  oonatitute  him  an  indersee  for  valoa.    /dL 

lib  AlOBBATIONOFBtLLOFBzaBANOBBTNonNOBaninilOMOrlinMHBM 

tbareoBy  after  their  namea,  ia  not  matarial  ao  aa  toafiM  ia  toy  Vi9 
atther  its  identity  or  validity.    UL 

I 


848 

OF  VnoMaaoKr  Kon  iut»  at  any  iiiiM  after  it  beooniM  dai^ 
pay  the  amount  to  the  legal  holder,  and  at  onoe  prooeed  to  enf oree  it 
•gainst  the  maker;  or  in  oaee  several  jndgmenti  have  heen  obtained  npoA 
muh  inetniment^  againet  him  and  the  maker,  may  pi^  the  judgment 
•gainst  himseliE,  take  an  awignment  of  that  against  the  maker,  and  «n- 
f ctoe  it  in  his  own  behalf,  ^le  Minnesota  statnte  does  not  ohanga  this 
nle.    Foitom  y,  CarU,  429. 

ML  Whebs  Bill  is  Ai>i>B«im>  to  Dbawxk  ja  Pabiioolab  Homn^  and  ia 
aeoepted  generally  by  him,  the  address  indicates  the  plaoe  where  it  Is  to 
be  presented  for  payment^  snd  a  presentment  at  sooh  pboe  wiU  be  aoA* 
eient  as  against  the  drawee  and  indorsers.    Id, 

n.  Patmxmt  bt  Aookptob  of  Bill  of  Exohavob  BxmroinsEn  Dbbt,  and 
no  right  of  action  remains  against  drawer  or  indoner  unless  the  aooept> 
ance  was  mpra  pnteaL    Bwope  ▼.  Ro^  667. 

It.  AoasPTAHGB  IB  Enoaobmiht  TO  Pai  Bill  AoooBDnro  TO  TiBroB  An 
Emor  AT  MATUBxrr,  snd  not  before.  And  a  bill  is  "paid  "only  when 
it  is  done  in  dne  oonrse^  snd  with  an  intention  to  satisfy  and  discharge 
it    Id. 

Vk  Dbawxb  of  Bill  mat  Aixmn  ob  Pat  It  vhdxb  Pbotbst,  fob  Hovoa 
OF  Dbawbb  OB  Ihdobsbb,  bat  if  he  disooonts  it  before  maturity  he 
oooapies  the  position  of  an  indorsee  for  Talne^  as  against  all  prior  partiea. 
Id. 

tOl  IVDOBfllB  OF  NOTB  MAT  BB  CbABOBD^  BT  NOTIOB  OF  NON-FATMBBT,  WllH- 

out  PBBBB9TMXMT,  whsre  the  maker  of  the  note  removes  from  the  stats 

before  maturity  of  the  note,  and  continues  to  reside  abroad  vntil  after 

its  maturity.    Foiier  t.  Juim,  320. 
tL  Tbbtimont  of  Notabt  is  Ai>mib8Iblb  to  Pboyb  Dbmahd  of  Patmbht, 

protest,  and  notice  thereof  to  defendant    SinUken  t.  KtmUH,  610. 

See  Binci  ahd  BAinmro,  8;  Oollatbbal  Sboubitibb;  BoMMnAiM^  S;  Pabv- 

VBB8BIF,  14;  Salbs,  17;  Usb  ahd  Ooodfatuxv,  2, 

NOTABIEa 
See  Nbqotiablb  IvsTBUMBBxa,  21. 

NOnCK 

SeeInimAao%6^7, 8^  10^  12;  13;  Nbqotiablb  lHannjMBn%  90^  21|  1Im» 

OAOBs^  16;  Plbdob;  BaoisxBAnoB, 

NONSUIT. 

See  PtBADDTO  AHD  PBAOIHOl^  Sw 

NUISANGB. 

L  Dbrsqoiitb  Nuibahob  mat  bb  Eh jonrBD^  althou^  it  is  also  the  sabfeet 
cf  erdinaiy  legal  ledrees;  nor  is  a  bill  to  enjoin  mdinnisanoe  demurrable 
becBBse  it  does  not  state  that  the  rights  of  the  pertiee  haTO  been  settW 
by  a  judgment  at  law.    ^  &MA  t.  iToword;  636L 

&  TBBAHT  FOB  YbABS  18  LlABLB  FOB  BbSTOBIHO  BmLDIHO,  OUBBIITUTUIO 

Nuisahcb;  which  was  erected  by  his  leesors,  before  the  ocmmencemenl 
ef  the  tenancy,  and  abated  afterwards;  but  he  is  not  liable  for  merely 
refitting  the  building  after  it  was  injured.    JUcDammgkr.Cfaman,  72, 

H  IkHAHT  FOB  TbABS  18  HOT  LlABLB  FOB  OOHTIHUDTO  NunAHOB  existing  WM 

the  commencement  of  his  tenancy,  unless  he  is  requested  by 
eydToeal  language  to  remove  it    Id. 

Bee  Equitt,  4. 


844  Iia>£x. 

OFFICE  AND  OFFICERS. 

I.  PiTBLZO  OwioiB  n  Responsible  fob  Acts  of  Misfbasaitcb,  whers  bii 
■errioet  are  Toliintary  and  attended  with  oompenaation,  and  his  doty  if 
•ntire,  abaolnte,  perfect,  and  personal,  and  not  only  one  which  he  ia 
under  obligation,  but  clothed  with  ability,  to  perform,  both  in  the  meana 
furnished  him,  and  the  legal  aathority  to  act,  irrespectiTe  of  saperior 
officers.    NoweU  ▼.  Wright,  62. 

t.  Textdeb  of  Draw-bbidoe  13  Liable  fob  Injubieh  Caused  bt  Impbofeb 
DiflCHABOE  OF  HIS  DuTiES,  Where,  althoagh  he  is  appointed  by  the  stata^ 
he  has  a  salary,  and  has  the  exclusive  management  and  direction  as  te 
the  proper  opening  of  the  draw,  and  all  precautionary  measnrea  in  rek* 
tion  thereto.     Id, 

5.  BusoTESS  OF  Depttit  is  to  Perfobm  Duma  of  Pbikcifal;  and  a  dep> 

uty  clerk  may  authenticate  instruments  for  record  when  his  prinoipal  ia 
authorized  ao  to  do.    Hoee  v.  Newman,  646. 

4.  OBLioATioy  of  Official  Boitd  Only  Extends  fob  Pebiod  Namkd  o 
Cobditiok,  or  for  the  term  fixed  by  law,  and  does  not  cover  any  exten- 
sion of  the  time  by  a  future  appointment^  or  subsequent  electioB,  al- 
though the  language  of  the  condition  as  to  time  is  general  and  unlimited, 
where  the  appointment  is  for  a  limited  period,  which  is  recited  in  the 
condition,  or  is  fixed  and  determined  by  law,  when  not  so  recited. 
Treasurer  qf  Vermont  v.  Jfcain,  688. 

B.  Official  Bond  does  not  Coveb  Defaults  Oocubbinq  afteb  Extibap 
TiON  OF  Tebm  of  Office  under  the  first  election,  where  it  was  given 
by  a  person  on  hia  election  as  director  of  a  bank,  conditioned  for  the  doe 
performance  of  his  duties  as  director  "while  he  shall  be  a  director  of 
said  bank,"  and  he  was  annually  re-elected  for  several  years  afterwardi^ 
but  never  gave  any  other  bend.     Id. 

6.  Office  of  Bank  Dibbctobs  is  Annual  One,  where  they  are  required  te 

be  elected  annually,  although  it  U  provided  that  they  shall  hold  offioa 
until  others  are  elected  and  qualified,  and  'they  are  forbidden  to  enter 
upon  the  dutiea  of  their  ofiice  until  their  bonda  have  been  executed  and 
approved.    Id, 

See  ABBEarr;  Judicial  Sales,  1,  2;  Public  Lands,  6,  6;  SHKBnm;  8ub» 

ttship,  3. 

PARENT  AND  CHILD. 
See  Advancements. 

PARTIES. 
See  ExEOUTOBB  and  Administrators. 

PARTNERSHIP. 

1.  Pabtnebship  Relation  Exists,  although  Conditions  of  Pabtnebshif 
ARE  NOT  Undebstood  Ali&s  BY  PABTNERS,  when  persoiiB  agree  to  be- 
come partners,  and  actually  proceed  to  carry  into  execution  the  joint 
undertaking  or  business.    Cook  v.  Carpenler,  670. 

I.  Intebbst  of  Pabtneb  in  Pabtnebship  Bifbcts  is  a  share  in  the  sor* 
plus  remaining  of  the  partnership  property  after  paying  off  the  debts  of 
the  firm.    Arnold  v.  WamunigJU,  448. 

i.  Each  Pabtneb  has  Lien  upon  Pabtnebship  PBOPBBanr,  to  the  end 
that  he  may  insist  that  it  be  first  applied  to  the  paymagDA  of  tfao  fins 
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dMi.  ISiii  inlMrt  of  tilt  indMdiMl  ptftov  in  tha  firm  SMSto  ia  •»• 
■»g**M*V  aad  may  be  tdDan  in  •gpeontJon.  JtL 
L  Im  Squxn;  Lavd  BiUNraiiro  to  P4BRiXB8Bir  is  treatod  as  mara  panoii- 
alty,  aod  la  governed  by  tfaarnlea  applioabla  to  thai  ipadaa  of  property. 
I<L 
iw  Whrbhe  Laitb  n  id  bb  Dsbmbd  Paht  ov  Fuesswaastt  Svdok  depeodi 
upon  the  agreement  of  tbe  partiier%  which  agreement  may  be  either  er> 
preaa  or  implied.    I<L 

%,  Lands  mat  bb  Cobtbbibd  zbto  Pabxbbbbhip  Siock  by  parol  agreement 
of  the  partnera,  or  by  each  faofea  and  oinmmatanoea  attending  ita  aoqniai* 
tion  or  nae  aa  will  raiae  an  implioation  that  the  partnera  so  intended. 
The  legal  estate  will  be  oontrolled  by  the  terma  of  the  oonveyanoey  bat 
eqnity  will  subject  the  landa  to  the  same  lialwlities  imposed  upon  the 
other  partnership  eatate^  and  restrict  the  partnera  to  the  same  extent  in 
their  disposition  of  them  as  obtains  in  regard  to  personalty.     Id. 

I.  If  Labd  is  Aoqixibbd  ab  STnamATuif  ot  Pabtnbbship,  or  is  brooght  in 
and  used  by  it  for  partnership  porposes,  there  will  be  a  tmst  by  opera- 
tion of  law  for  the  partners  aa  tenanta  in  common,  although  a  tmst  may 
not  have  been  declared  in  writing,  and  the  ownership  may  not  be  appar- 
ently in  all  the  members  of  the  firm,  or  if  in  all,  may  apparently  be  in 
them,  not  aa  partners,  but  aa  joint  tenants.    IcL 

tb  Bach  Pabxnbb  is  Entttlbd  to  Bbqaiid  entire  partnership  estate  aa  held 
for  bis  indemnity  as  against  the  joint  debts,  and  as  secnrity  for  the  niti* 
mate  balance  which  may  be  due  him  for  his  own  share  of  the  partnership 
effects.     I(L 

•.  RuLB  THAT  Equitt  Rboabds  Land  Hbld  bt  PABTNBBflHiP  ss  personal 
estate  prevails,  notwithstanding  the  legal  title  may,  by  the  death  of  the 
party  holding  it,  have  been  oast  by  descent  upon  bis  heirs  at  law,  or  that 
the  estate  may  have  been  oonveyed  to  the  partnership  by  snoh  deed  aa 
would,  under  the  statute,  make  them  tenants  in  common;  nor  doee  it 
make  any  difference  that  the  deed  makes  no  reference  upon  its  &ee  to 
the  grantees  as  partners.    Id, 

10.  Laitb  Pubchabed  with  Pabtnbb8HIP  Fuhds^  to  be  used  snd  applied  to 
partnership  purposes,  and  treated  by  the  partners  as  part  of  the  partner- 
ship stock,  will  be  treated  in  equity  as  held  in  tmst  for  the  partnership 
until  the  partnerahip  aoooont  is  settled  and  the  firm  dabta  are  paid. 
/dL 

IL  Umdbb  MnnrBsoTA  Staiutb,  Tbust  Abibbs  in  faror  of  a  partnership 
when  lands  are  oonveyed  to  the  individual  members  of  the  firm  as  tenants 
in  common,  or  otherwise  than  as  partners;  nor  does  the  recognition  and 
snforoement  of  such  trust  conflict  with  the  statute  el  frauds.    Id, 

IlL  Umvbb  MnnnnoTA  Statutb,  if  Cobvetai^gb  of  Lahi>  to  Pabtbbbb 
makes  no  reference  to  the  land  as  partnerahip  stook,  bat  vests  the  title 
in  several  of  the  members  as  tenants  in  common,  then  the  trust  which 
arisee  between  the  partnera  cannot  be  enf  oroed  against  a  fona  Jide  pur- 
chaser or  mortgagee  without  notice,  but  will  be  enforced  against  a  pur- 
chaser or  mortgagee  from  one  partner,  or  hia  representative,  who  has 
notioe,  actual  or  constructive,  that  the  land  is  partnerahip  property.    Id. 

Ill  Lahd  Pubcbasbd  ai«d  Held  fob  pABTNBBKHir  Pubfosbb  ib  Pabtnbb- 
BHIF  Pbofbbtt,  although  not  necessary  for  the  purpoeee  of  the  firmi 
and  judgments  against  the  firm  for  parterthip  debts  are  payable  out  of 
its  proceeds^  in  preference  to  judgments  against  the  partners  for  indl- 
Fidaal  debts.    £npin's  Appeal,  U2. 
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14.  NoTB  MiJ>B  mnnB  FdLLOwiKO  Cibcumstaiigb  was  held  to  b«  th* 
property  of  the  firm,  and  not  chaxgeable  to  the  individual  memlier  whe 
•igned  it»  tiz.:  G.  R  McFarland,  the  testator  of  defendant  in  error,  and 
Brown,  the  plaintiff  in  error,  were  partners  in  a  store  vnder  the  firm 
name  of  McFarland  &  Ca,  and  they  were  partners  with  one  Caldwell  in 
a  smelting  fnmaoe,  nnder  the  name  of  Phoenix  Famaoe.  The  latter  firm 
owed  the  former  firm  one  thonsand  two  hundred  ddUars,  whioh  was  rep- 
resented by  an  individual  note  of  McFsrland»  drawn  in  favor  of  Bnwn. 
Brown  olaimed  a  right  to  chaxge  the  whole  of  this  note  against  lCoFv> 
land's  estste,  bat  the  dUun  was  disallowed.    Brmm  t.  MeFcarkmi^  5Q& 

Ifi.   MOBTOAQB  GZVXM  TO  TB3IXX  FaBKMSBS  TO  SlODBS  PaTMIHT  OT  BbT 

Dub  Fzbx  may  be  transferred  by  an  aasignmant  of  sach  debt,  exeonted 
by  one  of  the  partners  in  the  name  of  the  firm.  And  the  &ct  that  a 
seal  is  appended  to  the  name  of  the  firm  does  not  invalidate  tiie  tasign* 
ment  JMMs  Appeal,  478. 
II.  0km  Pabtnsb  mat,  bt  Vibtub  of  Pabol  AvTHOBTrr  ibom  kd  G6- 
YABKNBBa,  bind  them  by  an  instroment  under  seal,  although  aa  n  ganeial 
rule  an  authority  to  bind  another  by  an  instrument  under  aeal  must  itsdf 
be  created  by  a  like  instrument.     Wilaon  v.  JETtmler,  70S. 

17.  Whbbb  (hm  aw  Thbbb  Pabtnxbs  Bxboijtb8»  or  Fzbm  Kami^  wrb  Obv- 
SBHT  OF  HIS  CoPA&TNEBS,  mortgage  on  land  owned  by  one  of  the  othsv 
partners,  for  the  purpose  of  securing  a  partnersh^  debt^  aaflh  mortg^ps 
will  be  valid  aa  against  a  party  who^  with  aotnal  notice  thereof^  takes  a 
subsequent  mortgage  of  the  same  property  from  the  partner  in  iriiose 
name  the  title  stands.    Id. 

18.  SuBvivzNo  Pabtnbes  abb  Ebtitlbd  to  CLoaB  UP  Pabxrbbsbif  Buh- 
VBSS  after  the  death  of  a  member  of  the  firm,  but  are  not  entitled  to 
charge  for  their  servioes  in  so  doing.    Brawn  v.  McFarkmd,  59& 

19.  EzBCUTOB  OF  Dbgbasbd  Partnbr  oannot  Emflot  SuRvivnro  PABXmB 
to  wind  up  the  affiurs  of  the  firm  at  a  fixed  compensation,  unless  he  is 
expressly  authorized  to  do  so  by  his  testator'a  wilL    Id. 

90l  Ibtebbst  of  Pabtnbb  nr  Tanoiblb  Pbopbbtt  of  Fibm  xb  Liablb  «• 
Sbizubb  upon  Ezbcutiov  in  favor  of  his  separate  creditor.    Ifhoom  v. 

SI.  Lbvt  and  Salb  ok  EzBGunon  of  Pabtnebship  Pbopbbtt  fob  Lm- 
YiDUAi/  Dbbt  of  Omb  Pabtkkr  must  be  of  an  undivided  interest  in  the 
chattel  corresponding  to  the  debtor's  share  in  the  firm;  but  the  purchaser 
at  the  sale  acquires  only  the  beneficial  interest  of  the  debtor  partav 
therein     Id. 

28i  Each  Partner  Holds  ma  Intbrbbt  nr  Joint  Pbopbbtt  Subjbof  ts 
Tbubt  for  the  partnership  creditors  and  the  daima  of  his  several  ccpart* 
ners,  so  that  the  beneficial  interest  of  each  is  his  residuary  share  after 
the  partnership  accounts  are  settled,  and  their  xi^ta  kiier  Mm  adjusted. 
Id. 

n.  SXPABATB   CrXDITOB   OF   PaBTNBB   WhO   HAS   LeVXBD   KXBOUTlOll    OH 

Tanoiblb  Pbopbbtt  of  Pabtnbbship  may  file  a  petition  in  equity 
against  the  other  partners,  before  a  sale  upon  execution  for  an  acoousl 
of  the  partnership,  and  the  ascertainment  of  his  debtor's  interest  in  the 
property  seized.  IcL 
•4.  Upon  Lbvt  or  Execution  bt  Cbbditob  of  Individual  Pabthbb  upon 
tangible  property  of  firm,  it  is  the  right  of  the  creditor  and  of  the  other 
copartners,  should  either  desire,  to  invoke  the  equity  powers  of  the  eout 
to  adjust  the  partnership  bnsinees,  and  to  stay  proceedings  under  Ike 
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•sMtttloiittflitiMbmMAflkl  intamtoi  tlMdabte  partDar  in  the  gooda 
Mind  hM  baaB  aaoartainad;  bat  if  thaj  do  not  ao  alact^  tha  offioer  muA 
aall  tha  apparent  intaraat  of  the  debtor  in  tha  chattela  leriad  on,  and 
npon  ioeh  ale  radeliTer  the  aama  to  tha  othar  partnan  and  the  po^ 
ohaaer,  who  will  then  be  ownan  in  oommon,  aabject  to  a  lian  in  faTor  of 
the  other  partnara  and  tha  joint  creditora^  npon  the  intereat  of  tha  debtor 
partner  in  tha  handa  of  the  pprohaaar,  for  any  balanoa  doe  upon  final 
adjnrtment  of  tha  partnership  aoooont.    ItL 

Wk  Equxtt  ov  Pabxhsbship  Gbxixiiobs  to  hats  PiBxraBSBiP  PMnoirf 
AmjED  TO  Fnuf  Dxbis  ia  to  be  worked  out  through  tha  partaMti^ 
Badm  t.  Mmrph^f  631. 

Wk  PiBrancR  MAT  Apflt  ob  Oqmfbl  Afplkutioh  OV  PlBXraBSBIP  Pboit* 
BBsrr  ID  Rbm  Dbbib  while  any  partnerdiip  property  vemaina;  aad,  U 
woold  Beam,  if  he  ia  baekward,  firm  oreditorB  may  oompel  him  to  aOov 
tiiem  to  nae  hia  name  for  thia  pnrpoae.    Id. 

t7*  EquJirr  ov  PiBranBamp  Gbiditobs  to  hayb  PABmBSBXP  Faannw 
ApnuD  TO  Foul  Dbbxs  is  Extinguishbd  by  a  aala  of  the  pwiparty  oa 
anwntJon  againat  an  individnal  partner,  the  eflaot  of  whioh  ia  to  ^^^•— t 
tha  film  aaaata  and  diaMlv  e  tha  partnerahip.    Id, 


PARTmON. 

!•  PlB4  nuT  TaMMjam  abb  hot  Pabtiblb  is  No  Suihisbht  Dubbo  to 
Pimioir  lOB  Pabthiov,  which  prays  not  only  for  partitioQ*  but  that 
if  tha  premiaaa  are  not  partiUe,  that  they  may  be  assigned  or  sold  por- 
aoant  to  statnta.    Bakkrinr.Aldridi,ed5. 

%  Amaamaan  ob  Bajm  of  Pbeiobbs  Owvbd  ux  Common  will  bot  bb 
Retdbbd  when  they  cannot  be  partitioned  without  great  inoonTonianoe 
to  tha  partiea  interested,  beoanse  the  petitiooer  has  not  been  hindered  in 
the  enjoyment  of  his  share.    Id. 

%  FABamoir,  Abbunmbnt,  ob  Salb  mat  bb  Madb  or  that  Pabt  or  Pbbm* 
IBM  OwHBD  nr  CkniMOir,  in  Vermont,  where  npon  the  trial  of  a  petition 
for  partition,  it  appears  that  the  parties  are  tenants  in  common  of  only  a 
part  of  tha  premiaea  described  in  the  petition.    Id. 

4.  Pabtixiov  will  mot  bb  Hadb  of  Bbvbbbiohabt  iBTBBBsr  nr  Lamb 
covered  by  a  lioanoe  held  by  one  of  the  tenanta  in  common.    JdL 

ii  SALBOtDBcnuBBD  Pbbboh's  Ebxaii^  TO  Cabbt  oiit  PABXxnoB  tkbbbov; 
nnst  be  made  by  tha  administrator,  and  if  made  1^  a  crnnmissklMr  ap- 
pointad  by  the  coonty  conrt  for  the  pnipoae^  conyiqra  no  title.  Bom  t. 
£f€Wiiutnf  640L 

fi.  IV  8A£B  of  LaHM  fob    PABranOB  AMOHO  HbIBS  BbOOMBB   NBCBBnABT, 

and  there  be  no  adndniatrator,  there  oan  be  no  sale  until  one  ia  appointed. 
The  estate  ia  Tasted  in  the  heirs,  aabject  only  to  such  disposition  of  it  aa 
may  be  nacsssary  to  be  made  by  the  administrator,  nndsr  the  ocdsrs  ^ 
the  eonrt^  to  pay  dabfeib  make  partition,  and  tha  liko. 

PAXENTS. 
8aa  PoBUO  Lahimh  t-T* 

PEBJUBY. 
tea  CfBnmrAf*  Law,  12;  W] 
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fbysiciahs. 

1.  SoBOBoir  o  AmwBUBUi  lo  his  Faturt  iob  Bbboe  <v  Ji 

graiMto  be  inoonsiiteiit  with  the  nae  of  thftt  d^gros  «f  ddll  tiiaftitia 
the  dntj  of  eray  soigeon  to  brin(<  to  the  traatment  of  a  oMtu  ITeK  t. 
JforflPH  107. 

IL  NnuGinr  ob  iMPBOpna  Commcr  or  Pauxbt  will  not  defast  his  n^t  of 
rocoTorygriMt  hiaphyrician  formalpraefeieey  mVm  it  ■nbrtMitially 
tribntea  to  tho  injnxy  for  which  the  patiant  aoeka  to  raoofw.    Idm 

See  HoMBTKASfl,  2. 

PLEADING  AND  FRAGTIGB. 

1.  Iv  pLKAsnio  VaAm,  Aooedsnt,  or  Mistake  the  £m^  and 
moat  be  alleged.    Fahie  ▼.  Brtue^^  401. 

8.  Dbolaratiov  MAT  bxAmxndxd  where  the  court  oanaee  that  the  idaotiiif 
of  theoaaae  ofaotumiBpreaenred.    iToaeriUZI /iifc  Cbi  t. /VbhoA;  ISSL 

t.  Thxrb  18  FdwEB  TO  Amdtd  oh  Bkvixw.    /<{. 

4  OBjicnoN  TO  AH8WKB  IOB  WAifT  07  VxBiiiOATiDir  is  waivod  \ff  Moainnf 
and  retaining  that  pleading  withoat  objection.    ^oImmh  t.  Oo^  4SSk 

0.  MonoM  VOB  NovBuiT  WILL  NOT  bkObantbd  if  there  is  any  oompeteBi  eH» 

dence  tending  to  prore  the  fact  in  iaane.    Paqt  t.  Paarket^  172. 

1.  Manitbbt  Diarmcrioy  Bxisni  betwxkn  Failubb  to  Chabqb  abb  Giyxbs 

Chabob  Caloolatxd  to  MiSLBABy  and  though  the  faUnreto  etete  aqnaliF 
fication  of  a  general  role  given  to  a  jniy  may  not  of  itaelf  jnatify  a  ra> 
Tcraal,  nnleaa  the  coart»  upon  reqneat^  ahoold  refoae  to  give  it^  atill  if  il 
la  manifeat  that  the  jury  erred  for  want  of  aneh  inatniotiont  the  judgment 
will  be  reveraed.     WkiU^.ThmoM^Wl. 

!•  Ihstbuotiob  xubt  bb  Applxoablb  to  TiaixiiOHT,  and  where  then  ia  tee- 
tinumy  tending  to  bring  the  case  fairly  within  an  exception  to  a  general 
role,  an  inatmotion  will  be  miglfMiding  which  atataa  the  general  role  aa 
applicable  to  the  teatimony  without  atating  it  to  be  merely  a  genenl 
role,  and  anbject  to  ezoeptionB»  and  withoat  adverting  to  aneh  teatimony. 
Id. 

1  Whbbb,  FBOit  Wholb  Bboobi)^  It  Apfbaki  tbat  Jubt  wbbb  Miblbd  bt 
iHSTBuonoN,  the  judgment  will  be  reveraed,  though  the  inatraetian  ia 
correct  as  an  abatnet  propoeitian  of  law.    Id, 

H  iRBtBVOnON  IS  NOT  BkBONBOUS,  WHBBB  THBBB  IB  ABT  BVIDBBOB  TSBBOia 

TO  Pbovb  Faofb  upon  which  it  ia  baaed,  and  it  ccnectly  atatea  the  law 
applicable  to  aneh  evidence.    Breeae  v.  State,  340. 

10.  Ybbdict  must  bb  Clbablt  Contrary  to  Eyidbbob  to  jnatify  levenal  of 
judgment  on  that  gronnd.    Id, 

11.  Ybbdict,  Which  tbom  Wholb  Rboord  Affbabs  to  bb  Ribhx^  will  not 
be  disturbed  in  the  appellate  courts  though  it  be  contrary  to  the  ehaige 
of  the  court  below.    Pearmmr,  BurdUt,  649. 

IS,  It  is  Counsel's  Dirrr  to  Sbb  that  Vbbdiot  a  Siobbd^  and  tiiaft  it  k  Cor 

no  more  than  was  ordered.    Frink  v.  Frivkt  188. 
IS.  NoncB  OF  Motion  to  Vaoatb  Judombnt  rendered  at  former  tenn  mnat 

be  given  to  the  adverae  party,    ffettriek  v.  Wilaon,  337. 

14  ObDEB  VaGATINO  JuDQMBNT  on  PlAINTUF's  MOITOM  will  bb  BSfSBSBD 

oh  Error  where  there  is  no  finding  by  the  court  that  the  plaintiif  had 
a  valid  cause  of  action,  and  the  atatnte  providea  that "  a  judgment  afaall 
not  be  vacated  on  motion  or  petition  until  it  ia  adjndged  that  there  ia  a 
valid  defense  iu  the  action  iu  which  the  judgment  is  rendered;  or  if  the 
plaintiff  aeeka  ita  vacation,  that  there  ia  a  valid  cauae  of  action.'*    /«L 
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in  Ho  Pebumfetov  that  Afpbllast  Rmivp  Vomni  ov  MoiKm  10 
YAOAm  JvDGifEfT  ariM8,  upon  appeal  from  aa  order  TMatfaig  m  Jndg- 
ment»  from  the  fact  that  the  record  is  Bilent  upon  the  mbjeot.    /<!» 

16L  Appkal,  afteb  Judquxst  oh  Mxritb,  dobs  hot  Opin  Qutamov  of  tfao 
propriety  of  an  amendment,  or  of  the  decitton  upon  a  motion  to  q;iiaah 
the  writ.    Parher  ▼.  Barher,  130. 

17.  Bmx>u>  shoold  Show  Bill  of  ExomioirB  Bmaled  to  Dhision  of 
OooBT  BiLOWy  otherwioe  the  objection  win  bo  regarded  as  waiyed.  Gro- 
kam  T.  MeOreary,  591. 

Ul  Whbui  Tbial  u  ST  JvBT,  AppXLLATB  CouBT  XH  Nbw  Yobx  has  no 
power  to  review  questions  of  fact  determined  in  the  lower  court;  and 
hence  on  an  iqppeal  from  an  order  granting  a  new  trial,  the  order  will  be 
affirmed,  if  it  can  stand  consistently  with  any  view  taken  of  the  eridenoo 
given  at  the  trial    Stu^wdY,  Eif^AveimeS,  S.  Oxp  280. 

Bm  AoOOBD  and  SAXniAOnON,  1;  AjWUMHUT;  AXTAOIIllBHTi)  OxBTIOftABXI 
BqVITT,  4;   BzHOinOBS   and   ADXZHXBEBAXOBfly  3-5^  7;   JUPOMENTI^  7| 

RmBBB}  Rbplxtxn;  Tbotbb. 

PLEDGB. 

flBDQBB  a  BouBD  TO  KonFT  Plbdoob  09  Xbtbht  to  Sbll  Vimdqm,  after 
dsibnlt  in  payment,  and  of  the  time  and  plaoe  of  salBrin  tfao absence  of  a 
oentnet  to  aell  ex  nuro  fnoAf.    IkwU  ▼.  Fimi,  519. 

See  PowBBS. 

POWERa 

ffmam  Owbbb  oi  Stock  Ezboutbb  abd  DiLnrBu  Powbb  ov  Atvujuibi 
aatborising  the  person  named  therein  as  attorney  to  transfer  the  stook 
to  a  penon  the  plaoe  for  whose  name  is  left  blank,  with  the  nndentsnd* 
ing  that  it  is  to  be  pledged  ss  collateral  seonrity  to  a  partieolar  creditor 
of  the  psfson  for  whose  benefit  the  power  of  attorney  was  executed,  and 
the  name  of  such  creditor  is  af  terwarda  inserted  in  the  blank,  the  anther* 
tty  of  the  attorney  is  exhansted  by  thns  inserting  the  name  of.  the  cred* 
Unrwhosedebt  wasto  be  secored  by  the  transfer;  and  when  that  debt  is 
paid,  the  owner  of  the  stock  is  entitled  to  its  retom,  notwithstanding 
the  fact  that  the  attorney  may  have  transferred  it  as  secori^  for  othd^ 
dsbH  ^7  stasing  the  name  first  inserted  and  insertiBg  another  in  the 
kynk  origfauOly  left  therein.    J)e$my  t.  Lyon,  4fiZ. 

See  CoBPOBATiOHa,  1. 

PREFEBENCES. 
See  Dbbtob  abd  CnBDiroBy- 1,  % 

PRESCRIPTION. 
8eo  Abitbbsb  PosBBsnoN;  Hiohwat%  0. 

PRINCIPAL  AND  AGENT. 
See  AoBBor. 

PROCESS. 

L  Ommov  to  Ivibbt  Pbofbb  DzBBcmov  or  Wbb  n  iror  Fatal,  if  It  la 
ssrred  by  the  proper  officer.    The  writ  may  bo  amsndsd  on  motisn,  aod 
the  objeotioa  will  thus  be  obviated.    Pariter  r.  Baritr^  Wk 
Am.  Daa  Vol.  LXXX-m 
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fi  Qv  MonoN  TO  Ambid  WuTt  It  must  mm  SaowH,  Mbar  vpon  tlia 
or  fftoe  of  tha  writ  and  mtezn*  tliat  the  MiMmrtiw!  fotm  voald  be  pnfm. 
Id. 

PUBIIO  LANDS. 

L  UmiBD  Snm  has  sot  Pbofbikabt  Ixrwamn  in  iMid  witidn  Ifaa  Imi^ 
d«n  of  tha  itete^  Ilia  Mfvereigiiity  befaig  m  tlM  itete^  and  ilM  f^ 
lag  to  meh  mtereat  do  not  diffSor  from  those  of  any  other  land-holder  ie 
the  itato^  ezoept  aa  provided  bj  the  oooatitDtion  of  the  United  Static 
and  the  tenna  of  the  oompaet  between  the  general  and  state  gorenunenli 
at  the  time  the  state  is  admitted  faito  the  Union.  The  state  tfaeiefai 
oannot  interfere  with  the  primary  disposal  of  the  soil,  nor  with  any 
latioiia  oongress  may  find  neoessary  for  siwnring  tiUe  to  ftona  JUU 
ehasars,  nor  oaa  it  tax  the  lands  of  the  United  Statea  within  its  borden; 
and  with  those  ezoeptions»  soeh  laada  are  snbjeot  to  the  same  oootnl  by 
the  state  goremmsnt  as  any  other  lands  over  which  its  Jnrisdiotioa  es- 
tnds.    iSltato  t.  BacMder^  410. 

t.  Wmili  LAima  Bbloho  to  Uhitsd  Srim  they  may  be  disposed  of  by 
that  goremmont  to  whom  it  pleases,  and  the  title  may  be  seouied  to  ths 
purchaser  in  such  manner  as  it  sees  fit  to  prescribe;  bat  the  momsnt  ths 
sale  is  completed  and  the  title  secored  to  the  purchaser,  the  land  sntsn 
Into  the  general  mass  of  the  property  of  the  stats^  relieved  from  all  eon- 
trol  of  the  federal  government  whatever,  save  soch  as  is  inoident  te  ths 
general  relation  of  the  state  to  the  federal  Union.    Id, 

ti  fiuuD  OB  Othsb  lBBaoui.ARrrr  must  Apfxab  on  Face  of  letters  patsHl 
for  land,  to  render  them  Toid  in  a  ooort  of  law.  When  the  frand  or 
other  defect  arises  on  dronmstanoea  ddwn  the  patent^  it  is  voidable  on^ 
in  a  soit  in  equi  y.    Id, 

i.  AonoH  TO  Sit  asidi  PATmrr  to  Lahb  on  the  groond  of  frand,  by  a  party 
in  aotoal  posseesian,  and  brooght  under  the  Minnesota  statnte  for  deter- 
mining an  adverse  daim,  estate,  or  interest  in  land,  is  as  nmdi  a  direel 
proceeding  to  set  aside  the  patent^  as  woold  be  a  bill  in  eqnity  filed  Ug 
that  purpose.    Id* 

I.  Statb  liAND-onnaiBS  Aor  Judioiallt,  and  their  decis&ons  are  ae  final  as 
those  of  other  courfeSi  in  all  matters  which  by  law  are  confided  te 
examination  and  ^^i^ri^m.    Id, 

ft»  Patxnt,  Iflsunro  nr  V neros  or  Daamoir  or  LAXD-onninfl,  may  be 
peached  in  equity  for  frand  or  ooUnsion  in  obtaining  it,  even  where  sash 
officers  act  clearly  within  the  sphere  of  their  jurisdiction.  But  even  in 
equity,  it  must  be  made  to  appear  that  the  parfy  had  no  remedy  at  law 
adequate  to  his  protection.  Nor  will  the  court  set  aside  the  decisioa 
upon  the  suggestion  of  fraud  alone.    Id, 

T*  Air  AonoH  to  Set  abidi  Laud  Patxht  obtained  through  fraud,  if  it  af> 
pear  that  plaintiff  had  notice  and  oontested,  or  had  an  opportnnitj  ti 
eontest  and  did  not  take  advantage  of  it^  the  admission  of  false  testti 
Bony  would  not  be  snfiiaisnt  ground  for  relisL    Id. 

FUBUC  FOLicnr. 

See  OoMTmAon,  2-5;  Bquxtt,  1;  Ihbdbaiioi^  L 

QUESTIONS  OF  LAW  ASD  FACT. 
BeeOnniZHALLAw,  4;  Naoxjonrci^  S;  Sali%  l^C 
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RAILROADS. 

1.  Whbrbe  RmjULTioNS  Madb  bt  Railroad  Company  arb  RsAaoif  abu 
IB  a  qaestion  of  fact  to  be  determined  by  the  juxy,  though  their  deter- 
minatioiif  when  against  the  evidence,  may  be  set  aside  by  the  court  and 
ft  new  trial  granted.    Afcrria  and  Eaaex  R,  R,  Co.  ▼.  Aiders,  215. 

%  Baovhixiov  BY  Railboad  Comfant  is  Rkasonablb  and  Vaud  when  it 
providee  that  a  receipt  shall  be  given  for  all  the  goods  before  any  part 
are  removed.    Id, 

9k  RAniBOAD  Ck>MPANT  IS  HOT  BOUVD  TO  MaXB  MoRB  THAN  OnB  DbLIWRT  of 

any  shipment  of  goods  transported  by  it.  The  owner  has  no  right  to 
loqoire  the  company  to  deliver  portions  of  the  goods  at  different  times; 
but  may  be  required  to  receive  and  receipt  for  the  whole  at  once,  having 
first  been  afforded  an  opportunity  of  seeing  the  goods  and  determining 
whether  they  were  all  there  and  in  good  condition.    Id, 

i,  RaIUBOAD    Ck>MPANT    CANNOT    ApPBOPRIATB    GbOUND    IOB    BnODTB   AND 

Watbb  Stations  after  the  lapse  of  five  years,  where  it  is  authorised  by 
its  charter  to  appropriate  a  strip  of  hmd  of  but  a  certain  width,  except 
In  deep  cuts  and  fiUings,  or  at  points  selected  for  depots,  or  engine  or 
water  stations,  and  is  given  hve  years  to  complete  a  locomotive  road,  bat 
only  a  horse  road  was  constructed  within  that  time.  PlffnunUh  R,  R.  Co. 
Y.OohKtt,S26, 

Bm  AaMBRJinoTS  and  Award,  1;  Bailmbnts,  2;  Common  Carbibbs,  2;  Emi- 
nent Domain,  1-3;  Bxboutions;  Hiohwats,  8,  4;  Mastbb  and  Sbb- 
TANT,  2,  8,  4;  Subscription,  1-3. 

RAPE. 
See  Cbdunal  Law,  13-16. 

REALTY. 
See  Cobpobations,  1,  2;  Dbbds;  MoBTOAan. 

RECORDS. 

See  CouBTS. 

REFEREES* 

L  Rbvbbbb  n  not  Bound  bt  Pabticuulb  Dbclaration  and  Plbadino^ 
but  may  award  upon  the  subject-matter  of  the  action  without  regard  to 
them,  when  parties  agree  to  a  reference  of  a  pending  action,  under  a  rule 
of  courts  so  that  the  court  is  to  render  a  judgment  on  the  report;  even 
where  it  is  a  part  of  the  submission  or  rules  of  reference  that  the  referee 
is  to  be  governed  by  the  rules  of  the  law.    Cook  v.  Carpenter,  G70. 

t,   POWBB  OF  RbFKBKB,  UNDBR  RuLB  OF  CoURT,  EXTBNDS  TO  WbAT  PaBTIBS 

AoBBBD  TO  Submit,  and  no  more;  and  if  he  undertakes  to  try  and  award 
upon  other  matters  not  submitted,  the  award  ii  invalid.    Jd, 

REGISTRATION. 

1.  Bquxtablb  DooTBDfB  THAT  Party  MAT  BAVB  Rbubf  from  his  acts  when 
done  in  ignorance  of  facts  has  no  application  to  a  question  of  priority  of 
mortgage  liens,  arising  from  want  of  notice,  and  which  must  be  decided 
by  registry  acts  alone,  at  least  when  the  rights  of  third  parties  would  be 
■flbcted.    Snch  doctrine  obtains  in  cases  of  sales  of  property,  where  som 
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lact  known  to  the  Tvodor  and  nnknown  to  theTendee,  which  he  is  nnder 
no  obli^tion  or  duty  to  discover,  and  which  would  materially  inflnenoe 
the  sale,  is  suppressed.  Parrei  ▼.  ShaMui,  ASA, 
%  Whbn  Partt  Bssibes  to  Pubchasx  OB  Taks  Inoumb&lncb  upon  land, 
his  guide  to  the  title  is  the  records  of  the  coon^;  and  the  reocnrd  of  « 
mortgage  ds  notice  of  its  contents  only  so  far  as  the  record  discloses  it. 
If  the  record  contains  any  instrument  which  is  not  authorised  to  be  re- 
corded, either  from  the  nature  of  the  subject-matter  or  a  defect  in  its 
•ZMutioD,  it  IS  a  mere  nullity,  and  is  not  notice  for  any  purpose.  There* 
fove,  where  the  statute  requires  that  a  mortgage  be  executed  in  tiie 
presence  of  two  witnesses,  and  the  record  discloses  that  only  one  was 
present  at  its  execution,  the  registry  is  no  notice  to  any  one,  and  a  mort- 
gage sabsequently  executed  and  recorded,  properly  witoessed,  is  entitled 
to  priority.    Id, 

REPLEVIN. 

t.  To  MAOTAOf  AanoK  or  Rbplxtin,  Wbovohjl  Takzhq  ouui  be  ahovni 
a  wrongful  detention  is  not  sufficient,    ffarwood  t.  Smdhtni,  207. 

€.  iiiAscxB  ov  Dahaosb  IK  AcnoiT  ON  RsFLXvzN  BoRP  IS  Amouvt  ov 
JiTDOHSiiT  Rbuovjuucd  in  the  replevin  Buit»  when  a  retorn  of  the  prop- 
erty is  waived  and  a  judgment  for  its  value  obtained,  in  acoordanoe  with 
the  statute;  and  the  damages  cannot  be  reduced  by  showing  that  the 
plaintiff  in  the  action  on  the  bond  was  but  a  part  owner  of  the  property. 
WUliamt  v.  VaO,  76. 

<&   EXBOUnON  IS  NOT  EXBOCnON  UPON  JUDOMXMT  IN  REPLEVIN,  SO  that  upOD 

its  return  unsatisfied  an  action  upon  the  replevin  bond  can  be  maintained, 
where,  after  judgment  for  the  defendant  in  replevin  for  the  value  of  the 
property,  the  execution  is  issued  in  form  in  aatumptU^  and  purporting  to 
be  Issued  in  favor  of  a  plaintiff.    Id, 

RESCISSION  OF  CONTRACTS. 
Bm  Oontraois,  11;  Equitt,  1,  3;  Salbi,  17. 

RESPONDENTIA  SUPERIOR. 
See  AoBNOT,  3-6. 

SALES. 

L  *'8aiji"  Means  Contract  between  Pabties  to  Pam  RMHra  of  Pbop- 
BBTT  PQB  Monet  which  the  buyer  pays,  or  promises  to  pay,  to  the  seller 
for  the  thing  bought  and  sold,     ffuthmacher  v.  Htumd^  AdrtCn^  602. 

€.    FUBCHASE    AT    ADMINIflTBATOB'S    SaLE   OP    "DrILL   MaOHINE,"  WhRSB, 

Unknown  to  Parties,  Contained  Monet  and  other  valuables,  accreted 
there  by  the  decedent,  passes  to  the  buyer  the  right  to  the  machine  and 
every  constituent  part  of  it,  but  not  to  the  valuables,  which,  upon  dis- 
covery, are  held  by  him  as  treasure-trove,  for  the  peraonal  repreeantative 
of  the  deceased  owner.     Id, 

%.  Vendor  of  Personal  Propertt  does  not  Impuedlt  Wabbant  that 
Abtiole  Sold  is  of  Speoies  or  kind  contemplated  by  the  parties  wheie 
the  sale  is  on  inspection,  and  the  vendee's  knowledge  is  equal  to  that  of 
the  vendor.    Loird  v.  Qtqw^  504. 

C  yEVDEB  u  not  Bound  to  Pat  for  Abtiole,  VALUEuns  ab  Pdbobases^ 
and  lor  the  purpose  for  which  it  was  purchased;  and  il  fti  no  answer  fct 
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the  TUidor  to  nj,  in  an  action  by  him  upon  a  note  (iren  for  Hie  priat^ 
that  the  Tondee  has  lomething  which  can  bo  made  nsefnl  In  some  dil* 
lerant  manner,  or  for  some  other  pnrpoee.    Oragin  t.  Fmokr,  080. 

tL  Balb  without  Risxbvatioiv,  iok  Full  Pbxci,  iob  PuMtia  or  Patxiw 
GiETAiK  Dkbts  of  the  vendor,  and  with  that  intent^  ii  a  Uwfnl  aai 
honest  transaction.  And  a  jury  is  not  at  liberty  to  dednoe  f^*and  from 
that  which  the  law  proooancos  honest,    fork  dmiUiff  Bank  ▼.  Carter,  i9L 

C  Sali  ov  Ghaxtil,  AimmsD  with  Dsuthbt  asd  TkAHiim  of  Vmaa^ 
Muai,  which  was  retained  for  several  weeks,  is  not  a  finmdalent  traasa^ 
tion  in  law,  and  if  the  sale  was  collnsiTe,  it  is  for  the  jury  to  delsnnina 
it  as  a  fraud  in  fact.    Chraham  ▼.  MeOreary,  591. 

7.  Bona  Fmi  Pubchasxb  of  Chattxl,  iob  Valitabli  CoNODiBAnoVy 

WITHOUT  Kond,  VBQM  Fbaubuijeht  YMtfva,  takes  a  title  dear  of  th* 
frand,  whether  it  be  aotoal  or  legal    Smdair  ▼.  Bealif,  089. 

8.  Fkaduucnt  RiFsmMTATioir  in  Sals  of  Abticui  Oomms  in  soma 

recommendation  of  it,  or  statement  in  regard  to  its  good  qttalitieB,  whieh 
Is  known  to  be  untrue.  Page  y.  Parker,  172. 
8.  Fbaubulsnt  Cohcxalmxnt  is  iBTiNTioMALLr  OMnToio  TO  DooLon 
Bomb  Bad  Quautt,  or  some  fact  relating  to  the  property,  known  to  th* 
vendor  and  unknown  to  the  purchaser,  which  it  is  material  that  the  lat* 
ter  shoold  know  to  prevent  being  defrauded.    Id. 

10.  Ib  Annas  fob  Fbaudulbht  REPBiSBRTATioir,  it  is  essential  that  plaintlfr 
credited  the  representation,  acted  upon  it»  sad  was  in  oonsequenee  daoK 
aged.    Id. 

11.  Action  fob  Falsi  Rifbbsbntation  wiil  not  Lib  for  vendor's  misrepr^ 
senting  the  value  of  the  thing  sold,  nor  where  the  porehaser  might,  bj 
the  ezerdae  of  common  prudence^  have  ascertained  the  truth,  and  saved- 
himself  from  injury.    Id. 

12.  Fauu  Rfpbssentationb,  to  bb  Obound  fob  AonoN,  itner  bb  Matbbiai^. 
and  fraudulently,  knowingly,  and  intentionally  made;  and  must  be  m^ 
oompanied  by  some  deceit  practiced  for  the  purpose  of  putting  the  vendsa 
off  his  guard.    Id. 

IS.  Mbasubb  of  Bahaoss  fob  Falsb  Rxpbsssntation  is  the  difSurenoe  be- 
tween the  value  of  the  property  as  it  actually  was^  and  its  value  as  it 
would  have  been  if  it  were  such  as  it  was  represented  to  be  in  thoee 
particulars  in  relation  to  which  the  false  and  fraudulent  representations 
were  made.    Id. 

lit  Pbiob  Paid  fob  Pbofsbtt  Pubohasfd  undbb  Falsb  Bkfbi8Intation» 
Is  strong  but  not  condnsive  evidence  of  the  value  of  the  property  as  it 
was  represented  to  be.    Id. 

UL  EuLB  OF  Dahagis  in  Oasis  of  Wabbantt  Dotds  fbom  Bulb  i» 
GaaiB  OF  Dbobt  and  Fbaud  in  this:  that  in  warranty  the  vendor  is  a»> 
Bwersble  for  all  defects  covered  by  the  warranty,  whether  he  knew  of 
them  or  not;  while  in  deoeit  he  is  only  answerable  for  the  partundar  d^ 
ieots  oonceming  which  he  knowingly  misled  the  purchaser  to  his  injury. 
Ihe  role  will  be  the  same  only  when  the  warranty  covers  preoiBely  the 
same  ground  as  do  the  ftdse,  fraudulent^  and  material  repreeentaiiiiiis. 
Id. 

IC  Pbofbbtt  Qbtainbd  on  Gbbdit,  with  Pbboonobivbd  DanoN  on  Pabb 
OF  PuBOHASBB  to  cheat  and  defraud  vendor  out  the  sams^  may,  upon 
discovery  of  the  frand  by  the  vendor,  be  retaken,  and  the  oontrael 
avoided,  unless  the  uropertv  has  nassed  to  the  nosssssioB  €i.  a  boma  Aif 
holder  for  value.    NkhOM  yt.  MkkaO,^^ 
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17.  VxHDOR,  TO  Whom  VKsmu  uas  Omar  ma  NaaoniBLi 
Hone  lor  gooda,  is  not  bound  to  tender  such  note  at  Ilia  tima  of 
ing  the  oontnust;  it  is  sufficient  if  ho  prodnoe  it  upon  tlio  trials  and  de- 
lirar  it  into  the  costody  of  the  court.    I<L 

Iti  FiAuxyuLm  BsntUEirrATioira,  to  Atoid  Qalm,  need  not  bo 
would  sostain  an  indiotment  lor  obtaining  goods  under  falae 
Id. 

10.  Fbausvliht  VxNDn  ov  Qoom  avd  ma  AaaavME  tbsbbov  for  benefit 
of  creditors  are  liable  to  e  Joint  action  by  the  Tendor  to  reoover  jobbm 
aieiL    Id. 

flO.  As  Okneral  Rcli,  Dmlabatiohs  ov  Vxznx>B  ICabb  aitbb  Hi  bas 
Pabzbd  witb  Bra  Titlb  are  not  admiasihle  in  eridenoe  to  affact  tiie 
title  of  the  Tendee;  bnt  where  the  vendor  of  the  goods  remains  in  tiie 
aotoal  poaseasion  of  theniy  his  statements  ezplanatoiy  of  snob  possessiany 
and  of  the  relation  which  he  then  holds  to  the  property,  are  *^'i*im?TlT 
for  the  porpoae  of  showing  fraud  in  the  sale^  if  they  have  that  tendency. 
Orma  T.  Lewit,  786. 

noN  or  PoflBiflsnm  of  Goods  st  Vbhdob  d  Pbisumritb  Bvx- 


DEHOi  of  fraud,  and  the  burden  of  rebutting  this  preaum^tion,  and  of 
showing  by  satisfactory  evidence  that  there  was  really  no  intent  to  da- 
fraud,  is  cast  upon  the  purohaaer.    Id. 

8.  WbbbbVbniwbov  Goods  MAKxsABBAvoBMBHTWiniyBtfDBBl^whiflk 
the  former  shall  have  the  priyil^e  of  reclaiming  them  upon  payment  of 
the  amount  of  a  daim  iHiich  the  vendee  holds  against  him,  such  ananga- 
ment  win  create  a  trust  for  the  benefit  of  the  vendor,  and  render  the  sak 
Toid  aa  to  creditors,  if  the  value  of  the  goods  exceeds  the  amount  of  such 
daim.  But  if  the  value  of  the  goods  did  not  exceed  the  amount  of  tiie 
vendee'a  claim,  it  is  doubtful  whether  the  reservation  of  the  right  to  buy 
them  back  at  their  full  value  would  conatitute  such  a  benefit  to  the  ven- 
dor aa  to  avoid  the  sale.    Id. 

tL  Wbbbb  Vbbdob  ow  Goods  Bbtaihs  Possbbion  tbbbbot  KomivaUiT  aa 
AoBNT  OF  Vbndbb,  but  with  the  right  to  sell  and  baVa  aU  he  can  make 
beyond  the  actual  oosti  that  is  such  an  intereet  resarvad  aa  ia  iillwlj  Ib- 
eonsistent  with  good  faith  in  the  sale,  as  against  his  oraditQBSi    U, 

SeeWmoBSis,  2. 

8ELF-DEFENSK 
See  Gkimznal  Law,  1-6. 

SET-OFF. 

Whebb  CknniBAOT  u  Basd  of  Tbabbactzoh,  and  a  braaoh  of  it  may 
to  a  treepass^  or  entitle  the  injured  party  to  an  aetion  for 
fraud,  or  otherwise,  in  form  ex  delicto,  such  party  is  not  deprived  of  Us 
right  to  plead  a  counter-claim  as  set-off  against  tiie  action.  Die  wrong- 
doer la  not  allowed  to  deprive  the  injured  party  of  the  advantage  of  tiia 
itraot  by  having  tortioualy  violated  it.    FoUam  v.  CarU,  466^ 

See  USB  AK  D  OOOOPATIOV,  % 

SEWEB& 
Baa  OQBTOBA!i»a%  7»  i. 
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sheriffs. 

L  Ctooar  ni  Cm  or  Aonov  AOAnrar  Shxbifv,  alleging  miifleuuiM  by 
wUeh  plaintiff  loat  hia  debt^  ia  properly  joined  with  oonnt  in  trover  and 
eonveraion  againat  him  individiially,  for  gooda  belonging  to  pUintiff,  and 
detained  by  the  defendant.    PtUienon  y,  Attdenon^  579. 

ti  Shbbivf  Lbttino  upon  Goods  as  Psofkrtt  ov  A,  m  Which  B  CLAixf 
Pabtnxbship  Imtxrsst,  may*  on  refoaal  of  plaintiff  upon  request  made, 
to  indemnify  him,  either  retom  the  writ  nuUa  bona,  or  refoae  to  aell  any- 
thing bat  the  interest  of  the  defendant  in  the  gooda.    Id, 

&  Sbibiff  18  Answkrablx  to  PLAimmr  nr  EzBODnon.  ab  iob  Convbb- 
Bioiff  of  Goods  Sold,  where,  after  aale,  he  retaina  poaaeaaion  nntil  pay- 
ment of  bid,  and  then  refnaea  delivery  to  parchaaer,  who  waa  plaintiff  in 
ezeontion,  and  who  offered  indemnity;  but  on  the  other  hand,  delivered 
poaaeseion  to  peraon  datming  to  be  the  partner  against  whom  the  pnr^ 
ehaaer  afterwarda  estabUshed  hia  title  to  the  gooda.    IdL 

4  Though  Shxbhv  and  bib  Depuths  abb  Rsqabdbd  ab  Onb  Oitiobb, 
for  many  pnipoaea,  thia  role  oannot  be  extended  ao  far  aa  to  make  the 
aheriff  chargeable  with  notice  of  all  that  haa  come  to  the  knowledge  of 
any  of  hia  deputies.  Where,  therefore,  an  exeontion  ia  delivered  to  a 
dapnty  aheri£^  who  retoms  it  onaatiafied  beoanse  he  conld  find  no  prop- 
erty upon  which  to  levy,  and  the  sheriff  without  notice  of  the  senior 
•xeontion  in  the  handa  of  his  deputy,  levies  a  junior  exeontion  upon  ths 
property  of  the  aame  defendant,  he  will  not  be  liable  to  the  aenior  exe- 
ontion creditor  for  having  first  aatiafied  the  junior  exeoution.  Rumetl  v. 
jju/wtoUf  760* 

See  Attaohmbntb,  4,  6;  Exboutions;  Judicial  Salib,  1,  2,  4,  6. 

SLANDER. 

L  WoBSB  SroKBV  IN  Judicial  Pbocbbdino,  thouoh  Aoiiohablb  no.  Si^ 
ABM  Pbima  Faoib  Fbivilboid,  and  to  sustain  aa  action  for  dander  in 
speaking  auch  words,  the  complaining  party  nmat  ahow  that  they  were 
not  pertinent  or  material,  and  that  the  speaker  waa  animated  by  ill-will 
and  hatred.    Coflbms  v.  Stunner,  738. 

&  Aonov  IOB  Slaitdeb  will  hot  Lib  aoainst  WirNBSi,  ir  What  Hb 
Said  wab  Pbutuibmt  and  material  to  the  issue^  no  matter  how  mooh  he 
may  be  aotnated  by  hatred  or  ill-wilL    Id, 

ti  Witbbbb  d  hot  Abbwbbablb  or  Dajcaobb  for  any  statementa  he  may 
make  responsive  to  questions  put  to  him,  and  whidi  are  not  objected  to 
and  ruled  out  by  the  court;  or  concerning  the  impertinency  or  impro- 
priety of  which  he  reodvea  no  advice  from  the  court  or  tribunal  before 
which  the  proceeding  ia  had.    Id, 

L  Btidbhcb  that  Sdolab  Rbfobtb  wbbb  Pbbvidoblt  Dr  Qiboulatioii 
oowomifiWG  PLAmnr  abb  ADioniBLB  in  mitigation  of  damagea  in  aa 
aoticn  for  slander.    Fanr  v.  Baseo,  88. 

STATUTE  OF  LIMITATIOKa 
Bee  AoiVBBSB  Poobbbbiob;  Bahxb  abd  Bavkiho,  4,  5;  SuBBmnp*  4| 

Tbovbb,4. 

8TBBBI& 
See  CoBFOBATiOHa,  7,  8;  Hurwatb. 
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8nB8CBEmON&' 

L  Omsixioir  nr  Covnucr  or  SunscRipnoH  to  SfooK  ov  R<in.Bftin 

VAinr,  that  road  ihoiild  be  located  and  oonstmeted  along  deajgnated 
route,  is  not  condition  precedent,  requiring  the  actoal  conitmction  and 
oompletion  of  the  road  before  payment  oonld  be  reqaired,  but  only  moaoa 
that  when  the  road  was  located  and  constructed,  it  should  ooonpy  the 
route  designated.    Miller  v.  PUtoburyh  etc  R.  H,  Co.,  570. 

g.  OUAKANTr  THAT  COMFANT  WILL  PaT  INTEREST  ON  SlOCK   "AS  SoON   AS 

Paid  "  constitutes  no  defense  to  action  against  stockholder  on  his  con- 
tract  of  subscription,  although  the  company  has  suspended  operations,  /d. 

&  BXBERTATION  IN  BONDS  ISSUSD  BY  T0WN8HIP  fOB  RAniBOAD  StOCK,  that 

.  township  may  require  company  to  take  the  stock  subscribed,  and  redeem 
bonds,  cannot  be  enforced  against  those  to  whom  the  company  may  ssti'gii 
the  bonds.    Chthen  TownaMp  v.  Shocmaher^  386. 

i.  Pabol  Etidenob  q  Admtsstble  to  Show  that  a  subscription,  expressed 
in  terms  to  be  "  for  the  purpose  of  building  a  Gathdio  chisel,''  was  in- 
tended "for  the  purpose  of  building  a  Roman  Catholic  chapel,'*  to  be 
used  as  a  place  of  public  worship,  according  to  the  rights  and  ceremonies 
of  the  Roman  Catholic  church.    O'Uear  v.  De  Qoedniani^  653^ 

i.  Question  is  One  of  Fact,  whether  the  rules  of  the  canon  law  of  the 

Roman  Catholic  church,  relative  to  the  property  in  pews,  were  adopted 

or  recognised  by  the  signers  to  a  subscription  for  the  building  of  a  GkthiK 

lioohapeL    Id, 

See  Contracts,  11. 

SURETYSHIP. 

1.  Subbtt  n  not  Retjahep  bt  Ant  Act  or  conduct  of  the  payee  which 

does  not  place  surety  in  worse  position  than  he  would  otfaenrise  haTO 

been.    DriakeU  y.  McU/ur^  105. 
g.  SumETT  n  not  Released  bt  Cbeditobs  Dbglabino  to  Hzk  that  Debi 

u  Paid^  if  such  surety  does  not  in  consequenoe  change  his  sttasftkn  or 

otherwise  suflbr  loss.    Id, 

%  SUBETT  ON  OfIIOIAL  BoND    OF    COMMITTEE  OF  LVNATEO    MAT    MaINTAIB 

Assumpsit  fob  Monet  Had  and  Reoetfed  against  one  by  whom  it  is 
collected  under  an  agreement  between  the  three  parties,  that  the  defend* 
ant  was  to  collect  the  money  due  the  lunatic,  and  retain  it  subject  to  the 
order  of  the  surety  until  he  should  be  released  from  his  suretyship,  al- 
though the  action  is  begun  before  judgment  in  a  suit  against  the  surety 
on  his  bond  is  obtained.  KtlUr  v.  Bhoadty  689. 
L  Statttte  of  Limitations  does  not  Begin  to  Run  aoainst  SvBEry  os 
Committee's  Bond  in  faror  of  one  who  is  to  ooUeot  money  for  the  com- 
mittee and  retain  it  in  his  custody  until  the  surety  is  discharged  from  his 
liability  or  damnified,  from  the  time  the  money  is  so  collected  by  him, 
hot  from  the  time  the  liability  of  the  surety  is  fixed  by  the  settJement  d 
the  committee's  acoount.    Id. 

See  RAiLMBNTa,  6;  Ofucb  and  Offioeb^  4-6^ 

SURGEONS. 
See  PHnnaAxa. 

TAXATION. 
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TESDVSL 
Em  AoBO^  Ain>  BaaaACtwmt  % 

TOWNS. 
SmBoitsil 

TRADB-MABXflL 

L  Xv/vKCfnoH  WILL  voT  BB  Obahtbd  to  BimuDr  Un  ov  Tea]»>iiabk» 
wbioh  OQDiitte  in  park  of  the  name  of  a  f onnar  partner  of  eome  of  the  de* 
f  endantBi  and  which  was  adopted  and  need  by  the  partnenhip,  withoat 
objeotiom  in  the  life-time  of  sach  partner,  and  used  by  the  defendanti 
sinoe  hie  death.  The  right  to  the  nae  of  each  trade-mark  ia  leoiired  to 
the  defendant!  by  the  Maasachnaetta  atatntea.     Bowmam  v.  Fhyd^  65. 

%,  IvjxnronoK  wnx  bs  O&antxd,  wmioirr  Rboaxd  to  Lapsb  or  TimBi 
TO  RB8TRAXN  CoHTiNUBD  UsB  OF  Anothbr's  Nuci^  in  the  deaignatioii, 
in  iHude  or  in  part,  of  an  existing  partneraliip^  withoat  having  obtained 
the  written  oonaent  of  the  person  if  he  be  living,  or  of  hie  legal  repreaenta 
tivea  if  he  be  dead,  aa  required  by  the  Maaiachoeetta  general  atatatee^ 
chapter  66,  seotioiia  1-4.    IdL 

ti  Sbouft  will  not  bb  CovflrrRUBD  aa  y^Brrnar  Oorbeht  to  Oobtdrtbd 
UcB  Of  Abothbb's  Namb,  when  it  ia  given  merely  in  oettlenMnt  of  the 
daima  of  ezecnton  of  a  deceased  partner  against  surviving  partner^  bvl 
in  which  the  latter  are  mentioned  by  the  partnership  naoM^  nndsr  whiah 
they  continned  to  carry  en  bosiness.    M 

TREASURE^TROVB. 
See  Salbs,  2. 

TRESPASa 

L  Sbbiiflabt  Damaqms  mat  bb  Rboovbbbd  or  Tbbvam  Qvabb  OLAVBini 
Fbboit,  if  the  facts  would  warrant  snch  a  recovety  in  any  other  fonn  ef 
action.    Perknu  v.  Towte,  149. 

€.  BIauob— UiTDBB  Obmbbal  IflsvB  DT  TBBSPAafl,  everything  directly  con- 
nected with  the  acta  complained  of  may  be  proved  to  ahow  or  to  rebat 
malice.    Id, 

lb   In  TrBSPAO^  MaTTEBB  hot  DiBBCTLT  COBinKTrBD  WITH  AoiB  COMnjklirBD 

or  OABHOT  BB  Showb.  Thua  in  trespaaa  for  tearing  down  plaintiffs 
honse,  it  la  inadmiaaible  to  show,  for  the  purpose  of  rebutting  the  pre- 
sumption of  malice^  that  the  house  was  occupied  by  lewd  women;  thai 
viaitors  entered  over  defendant'a  land,  left  the  bars  down,  and  distarbed 
a  religioaa  meeting  etc  ItL 
See  Co-TBBABOT,  1, 8f  ItoOBi;  Mihbs  abd  Mibxbq^  1i  8ar-oiV)  Ubb  abb 

OOOOPAIIOB. 

TROVER. 

I.  Tbotbb  will  Lib  iob  Wboztotctl  CatrrmBMum  or  Pbomihobt  Nora 

iV  Thompaoo,  J.    Daigk  y.  Fmk,  619. 
t.  Tbotvi  liOB  TO  Rboovbb  Pbopbbtt  AmMmoanD  bt  ItaiT,  aa  waO  aa 

that  takM  by  fraudnlent  meana  or  by  traspasi     BmkMmm  ▼•  if.  4  if. 


1^  PuTAm  Aonov  of  Tbotbi  d  SuirmsD  notfl  Um  pnbUo  proitnititMi  far 
ilie  offBDM  haa  been  duly  oondaeted  and  ended,  Imt  the  priTste  wrong  is 
■ot  merged  in  the  pnblio  wrong,  nor  doeo  the  pnUio  proeeontion  anper* 
aide  the  private  action.    Id. 

k  If  AonoK  OT  TaoTXB  is  Oommbvcid  wrrHiif  Pbbiod  ov  loiiTAnov,  after 
the  oondoiion  of  the  public  prcaecntion  for  a  thefts  it  will  not  be  barred 
by  the  atatate;  the  action  being  aoapended  nntil  that  tinier  the  atatnte  of 
limitation  cannot  begin  to  mn  against  the  action  ontil  Ifae  dinbility  la 
remored.    Id. 

foe  AamKQWf  7;  AxroMrir  and  Cuairr,  2;  Kaanoma  ajtd 

4;  Mnm  Ain>  Mining,  1;  SHXum,  L 

TRUSTS. 

L  Doonoini  of  RaBin.TXVO  Tsvirs  "  has  its  origin  In  Ifae  Batand 

tloBy  In  the  aboenoe  of  all  rebntting  oironmstances,  that  he  who  anpplioo 
the  money  meana  the  pnrohaee  to  be  for  his  own  beneBt^  rather  tiiaa  thai 
of  another;  and  that  the  oanreyanoe  in  the  name  of  the  latter  Is  a  matter 
of  convenience,  or  arrangement  between  the  partiea  for  other  odDatoral 
porposea;"  but  this  reason  fails  to  apply  to  a  purchase  in  the  name  of  a 
wife  or  child,  becanse  there  is  prima  fade  a  presnmption  of  benefit  in- 
tended for  snch.    DkUimn  ▼.  Doris,  202. 

t.  PnnuMrnoN  of  Teust  Asian  in  Favob  of  Oni  Who  Patb  Puxchasb- 
MONBT  OF  Land,  when  it  is  conveyed  to  a  stranger,  bat  snch  a  presnmp- 
tion is  rebatted  in  case  the  porchase  can  fairly  be  deemed  to  have  been 
made  for  another,  from  motives  of  natozal  love  and  affectum.  Tbos  ■ 
pnrehaae  by  a  parent  in  the  name  of  a  child  Is  deemed  |>fwna  faeie  an 
advancement  from  which  no  tmst  resnlts;  and  the  prsaamption  that 
such  a  porchase  is  intended  for  a  provision  Is  stronger  In  the  case  of  ■ 
wile  than  of  a  child.    Id. 

See  OHAuxmi  Htoband  and  Wm,  ft-9i  PAJmiMUir,  11. 

XTHDUE  INFLUBNGEL 
SeeWim,  1. 

UNINOOBPOBATED  SOdSIDBSL 

ITvnroosroBATBD  Ajwootation  u  Inoapailb,  as  Smn,  io  Takb  Oirr  of  real 
or  personal  property  under  a  will  for  charitable  pnrpossa,  whore  ne 
trustees  of  the  charity  are  direoted  or  designated  fai  the  wffl.  Dmmk^ 
r.  Manhatt,  2n.  * 

USE  AND  OCCUPATIOH. 

FOR  Un  AND  OooiTPATiON  canuot  be  sup^artedy  where  the  pea> 
Is  adverse,  and  the  relation  of  landlord  and  tonant  has  novw  ex- 
isted between  the  partiee;  bat  plaintiff  nrast  deelare  la  ejeotmsnt  or 
trespsss.  FoUom  v.  CfarU,  400. 
&  In  AonoN  on  Non^  Ck>UNiB»-ciiAiM  lor  nse  and  oeonpaticn  oaanot  be  the 
snbjeot  of  set-ofl(  where  the  possssiion  is  advanob  ud  the  rabAkm  el 
landlord  and  tenant  has  never  snbsisfeed  between  IhapaitiM.  TUm^ 
the  IfinnaMta  statatow    Id. 

See  (b-WAHor,  S^  IL 
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VENDOR  AND  VENDEE. 

L  Oh  Who  has  Mabi  CoirraACT  for  PuKcnABE  of  Real  Estate,  axtb 
Paid  Past  of  the  purchase-money,  has  an  equitable  lien  on  the  land  for 
tlie  amount  paid,  where  the  completion  of  the  contract  is  prevemted  by 
the  default  or  wrongfol  act  of  the  vendor.  The  vendee  in  nich  a  caae  ia 
entitled  to  a  judgment  for  the  sale  of  the  land  to  make  the  amount  due  to 
him,  his  lien  being  in  the  nature  of  a  mortgage.  And  where  the  contract 
is  recorded,  the  lien  will  be  enforced  against  the  land  in  the  hands  of  a 
subeeqnent  purchaser.     Wkkman  v.  Mobmrnm,  789. 

t.  Whkrb  Land  Aobud  to  bb  Conystkd  is  to  be  Paid  woa,  m  SiBTiaia, 
and  the  vendor  refuses  to  perform  his  agreement  after  the  vendee  has 
performed  part  of  his  contract,  the  amount  for  which  the  latter  will  have 
a  lien  thereon  is  the  value  of  the  servioes  actually,  performed,  estimated 
according  to  the  contract  price,    fd, 

B.  Whsbb  Vehdor  Executes  and  Dblivebs  Deed^  and  ImfSDiATELT  Re- 
ceives MoBTOAOE  Back  as  security  for  the  price,  the  acts  are  but  parts 
of  the  same  transaction,  contemporaneous  and  connected,  and  afford  no 
opportunity  for  the  liens  of  judgment  or  other  creditors  of  the  grantee 
to  attach  to  the  legal  estate  before  that  of  the  grantor  for  the  unpaid 
purchase  price.     Rees  v.  Ludington,  741. 

4.  Where,  after  Buildino  is  Erected,  Vendor  of  Land  Executes  Deed 

FOR  It  to  Vendee,  and  Imusdiatelt  Takes  Mortgage  back  upon  the 
premises  to  secure  the  unpaid  purchase-money,  the  mortgage  is  only  a 
continuance  of  the  vendor's  lien  in  another  form,  and  is  superior  to  the 
liens  of  the  mechanic  and  the  material-man.    Id. 

5.  BQiTTrr  WILL  not  Grant  Relief  where  a  merely  false  assertion  of  value 

is  made  by  a  vendor  to  a  vendee,  where  no  warranty  is  made  or  intended. 
There  is  no  confidential  relations  between  buyer  and  seller.  BodB(\fisOow 
V.  Baier,  024. 

0.   CONGBALIIENT  OR  SUPPRESSION    BT  VENDOR  OF    MATERIAL  FACm^  whlch 

he  is  bound  to  communicato  to  his  vendee,  is  a  fraud;  but  a  failure  to 
oommunioato  facts  which  are  accessible  to  both  is  not.  Id, 
7.  Bquxtt  WILL  NOT  Lend  ITS  AiD  TO  ENFORCE  FoKTEiTUBa  by  granting 
an  injunction  to  prevent  a  vendee  from  removing  a  house  ereotod  by  him 
upon  the  land,  where  the  vendor  declared  the  contract  forfeited^  aooord- 
ing  to  its  terms,  for  the  non-payment  of  an  installment  of  the  pnrdhase- 
money.    Oram  v.  Dttfifer,  87. 

ft»  DiCLARATIDNS  OF  VENDOR  WHILE  POSSESSION  OF  PBOPRBTr  TRANSnOUUCD 

WAS  BEINO  Deutkred  are  admissible  in  evidence  as  part  of  ibi&re$geattB^ 
Tori  ChmO^  Bank  v.  Carter,  494. 
•i  Btidsnce  that  Vendee  Assumed  to  Pat  Dnm  of  Vendor  is  Ad- 
Mliwintf.E  to  rebut  an  allegation  of  fraud  in  the  sale;  and  so  also  is  eivi- 
dnoe  that  before  the  date  of  the  sale  the  vendee  had  borrowed  money 
to  loan  it  to  the  vendors.    Id, 

See  PLRADoro  and  PRAono^  10^  18. 

VOLUNTARY  PATMEMTa 

Mmot  VounnuKLT  Paid  fob  Loans  nr  Siogk-joshivo  nuNEKonon^ 
fa  rMMaa  of  stetnta^  oaimot  be  leoovered  back.     Wfmam  v.  Fkki^  66^ 
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WABEHOUSEMAH. 
Em  Amaana  An>  Guxnt,  1-6;  Ooiannr 


WABRANTT. 
Baimm^  9-lff  ;  Vbtdob  ahs  Yi 


WASTE. 

BM.K&wunm  akd  AramnanuiiDns 

WAYa 

PIM  ■■■■■■■■■  7 


wnuB. 

L  iBnoBraBGinBATBD  wj  Lamwuis  BMLMTuam,  meh  m  ItgHfaimtr  fnaQy 
and  Mcnl  rthtinai,  is  not  meh  an  ififlniinofi  upon  «  tertitor  at  vill  fe»- 
▼alidato  hii  iiwUimntiry  dispiMitioiD  of  hia  iMopcity,  nnl—  ife  is  maitaj 
•var  tha  Tary  aet  of  darning  bo  aa  to  pravant  tiia  will  from  beiqg  Iraly 
tlia  act  of  the  tartitor.  If  tfaia  inflnanoa  ariMa  from  unlawful  lalatiaoa^ 
and  ihoidd  be  azaieiaadf  it  woold  ba  an  unlawful  inflnoaoe;  if  a  will  im 
mads  andar  rach  inflnanoe^  it  is  prapar  to  sabmit  tlia  qnaatioa  to  tfa* 
Jary  to  datsrmina  iHiotliar  or  not  it  had  nndnly  affsotsd  tiia  mind  of  tte 
tastator  iriiila  making  hia  wilL    Dean  t.  Negieif,  620. 

t.  Will  is  mot  Ant  Lni  Summar  to  Ritooation  vr  Ofbeihoh  or  La.^ 
because  it  is  mads  by  a  woman  andar  the  q^aeud  power  <^*«*mh^  j^  & 
mariiage  settlement^  instead  of  nndar  tha  general  power  granted  1^  larW^. 
Foan^s  Afpeai^  513L 

ti  Will  n  Sevoued  bt  IxFUQAnoH,  if  the  circnmstsnoes  of  tha  testeter  te 
so  altsrad  that  new  moral  teatamantary  datiea  have  aocmed  to  him  sidK 
saqnant  to  the  date  of  the  will,  such  as  may  be  piasiim^  to  prodaoa  a 
change  of  intention.    Id, 

ii  Will  ow  Makbiep  Womak  is  Revoked  by  SuBSBquBin  Bdoh  ov  Ghiuv 
but  only  so  fsr,  under  tha  statutes  of  Penn^lvania^  aa  tha  ahxld  would 
hare  taken  withont  the  wilL    Id, 

i.  Faor  THiT  DRjLuoHnxAH  ow  Will  Takes  Lbqaot  uitdbb  It  ia  at  moal 
only  a  sospuaoos  circiimstanoe  which  may  be  of  more  or  Ism  or  no  wei^^ 
aooording  to  its  oonneotion  with  other  circnmstsnoes  indioatiya  of  fxtnd 
or  nndne  inflaence.    Ck^fn  ▼.  CcsfSa,  23ft. 

ft.  Secbbot  in  Ezboution  ov  his  Will,  Covmvma  bt  Tbstaxob  ^"— "t^ 
is  noi  to  be  regarded  as  in  any  wise  impeaching  its  validity,    /d. 

7.  PBEimBEMOB  ov  CkxLLATE&AL  Eelaxtves  ovee  Wm  IN  Wiu«  dosa  BOi 
naoesnrily  show  nndne  inflnenoe  or  fraad,  nor  does  it,  in  tha  sbsMas  af 
farther  proo(  impeach  the  vslidity  of  the  wiU.    Id, 

ti  PuBUGAXiON  OV  WiLL  MAT  BE  Made  IN  Ant  Fobm  of  oomsomioatiflA 
by  testator  to  witnesses,  whereby  he  makes  known  to  them  thai  he'la- 
tonds  the  instromant  to  take  efibct  as  his  wilL    Id, 

t.  Tbbtatoe's  Rbqxtbbt  TO  Watn—ms  to  SiTBSflBiBE  Atthkaxioe  may  ba 
made  throngh  sny  words  or  acts  which  clearly  arinos  that  deaira  to  thsn^ 
and  the  pablicatioa  may  be  incorporated  with  tha  laqnest    /d. 

iOl  Whebb  One  ov  Two  Witnbbsbs  to  Wnx,  in  the  presanoe  and  haariag 
of  tha  other,  asked  the  testator,  "Bo  yon  rsqaast  ma  ta  sign  tids 
as  yoor  will,  as  a  witness r*  sad  tha  ieststar  aaswarsd,  *'Ya%' 
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■nJHciimt  M  «  r6qii«8t  to  both  the  witoMm,  Bnd  m  m  pnMieatiop  of  Ifaa 
wm.    Id. 

fL  Uiii>XB  Devibs  akd  BiQunr  to  Tbsiatob'b  Sok  of  real  and  perMoal 
property  for  life,  and  to  his  heirs  in  ease  he  die  learing  issae,  or  if  he  die 
withoat  issue  to  the  testator's  nephews  and  neices,  if  the  son  should  die 
without  issue  before  the  testator,  there  would  be  no  lapse,  but  the  con* 
tingent  limitation  would  take  e£Peot  in  fayor  of  the  nephews  and  nieoss. 
Dawning  ▼.  AfarahcUl,  290. 

Hi  BtQwne  ik  Trust  to  Apply  Inoomb  to  Son's  Sufpobt  dubino  Lm, 
the  principal  to  be  paid  to  his  issue,  passes  to  other  deyisees  and  lega- 
tees, under  a  oontingent  limitation  in  their  faror  of  all  real  and  personal 
estate  deyised  and  bequeathed  to  the  son,  the  testator  having  elsewhere 
in  the  will  referred  to  this  fund  as  a  part  of  the  son's  estate,  though  he 
had  only  a  beneficial  interest  therein  for  life.    Id, 

1&  Ukdkb  Devisb  ov  Land,  Onb  Thiri>  to  Chtldbiot  or  Tistatob's 
Bbothbb  a,  in  equal  shares,  and  one  third  to  the  children  of  his  brother 
B»  the  children  of  each  class  take  the  share  belonging  to  their  class  aa 
tenants  in  oommou.    Id, 

IL  Uhdbb  Dbvisb  to  Class  or  Pebsoiib,  where,  by  reason  of  legal  inca- 
pacity of  the  others,  but  one  person  of  the  class  can  take^  he  takes  aU  the 
estate  which  thedeviM,  by  its  terms,  gives  to  the  whole  class.    Id, 

tft.  Under  Dbtibb  to  Glass  ov  Pbbsons,  where,  by  reason  of  alienage, 
none  can  take,  the  estate  descends  to  the  heirs  of  the  testator,  and  not 
to  the  residuary  of  the  devisees.    Id. 

It.  Detibb  in  Trust  to  Rboeivb  and  Afplt  Rents  and  Profits  of  real 
estate  during  the  lives  of  two  persons  in  being,  and  then  to  sell  the  prop- 
erty and  dispose  of  the  proceeds  and  income  to  certain  corporations  and 
unincorporated  societies,  for  benevolent  and  religious  purposes,  will  fail, 
as  such,  if  the  lives  on  which  the  trust  ia  made  to  depend  were  those  of 
persons  having  no  interest  in  its  performance,  or  who  were  not  bene- 
fieisries  thereunder,  though  the  trusts  attempted  to  be  created  are  valid 
as  powers  in  trust*  so  far  as  the  beneficiaries  are  competent  to  take  by 
devise.    Id, 

<.  BEQUEflT  or  Sum  or  Monet  to  be  Intested  in  Land,  of  which  the  rents 
and  profits  are  to  be  applied  to  the  use  of  certain  benefidariea  during 
fifteen  years,  and  the  land  then  to  be  sold,  and  the  proceeds  divided 
amongst  the  same  persons,  is  void,  because  it  contemplates  a  trust  which 
would  unlawfuHy  suspend  the  power  of  alienation.  Beehnan  v.  BontCTt 
269. 

It  Bequest  Leavino  Sum  not  Exceeding  Certain  Limit  in  the  discretion 
of  executors  who  have  renounced  wholly  fails,  because  the  amount  is 
onascertained;  and  the  gift  cannot  be  sustained  as  a  pecuniary  legacy  by 
disregarding  directions  (void  because  they  unlawfully  suspend  the  power 
of  alienation)  to  convert  such  money  into  land,  apply  the  proceeds  for 
fifteen  years  to  the  benefit  of  certain  persons,  and  then  reconvert  it  into 
money,  and  divide  it  among  the  same  persons.     IcL 

19.  BEQUEsrr  or  Monet  to  be  Laid  out  in  Lands  for  Benefit  of  Auens, 
who  are  to  have  the  poesession  and  enjoyment,  is  in  contravention  of  the 
Now  York  statute  concerning  wiUs,  t^d  is  therefore  void.     Id. 

Wlk  If,  under  Disposition  of  Residuum  of  Pebsonal  Estate  by  will  in 
two  parts,  the  first  disposition  be  invalid,  the  sum  which  it  was  the  pur^ 
pose  thereby  to  dispose  of  does  not  go  to  the  legatee  of  the  other  part^ 
hot  to  the  next  of  kin  of  decedent.    Id. 
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21.  Whxm^  uiTDXE  Will,  Sum  ov  Mohst  is  Dufoobd  ov  in  two  pvfci,  «m 
of  which  IB  to  be  applied  to  a  certain  pnipoae  before  t&e  remainder  m  the 
oeoond  part,  ia  diapoeed  of,  and  the  aom  demoted  to  the  prior  poipoee  oan- 
not  be  aacertained  by  reaaon  of  the  laifaire  of  that  porpoae  or  otherwin^ 
the  gift  of  the  remainder  ia  Toid  for  nncertaanty  in  the  amonnt.    Id, 

B.  TisTATOE  MAT,  BT  PsoFXB  WoBOS  OV  LmixATioir,  BoTBicr  EmomsT 
ov  BiQunr  to  the  period  dniing  which  hia  legatee  ahall  remain  vaiaar* 
ried.    ^ote'a  Atate,  490. 

IS.  Bsgunr  ov  iHnBnT  ov  CnTAiir  Vukd,  to  bb  Paid  to  Lbqatib  daiiDg 
aU  the  term  that  ahe  ahall  continue  the  widow  of  the  teatator'e  aon,  with 
a  diipoaition  of  the  fund  to  othera  at  the  tennination  of  the  beqoait  by 
her  mairiage,  ia  not  a  beqfueet  m  temrem,  and  ii  valid.    Id, 

94.  Lbqact  Chabobd  om  Labd  is  in  Katubb  ov  Qedibabt  Debt  which  the 
owner  of  the  land  haa  promiaed  to  pay,  and  no  demand  ia  neoamHy. 
Wiggin  ▼.  IViggin,  192. 

96.  AssvicpsiT  voR  Lbo  ACT  will  Lib  aoazbbt  Ownbb  ov  Labd  npen  which 
the  legacy  ia  a  charge.    Id, 

M.  Dbtisb  ov  Cbbtain  Booms  vob  Livb,  ahp  ov  Cbbtaiv  Qvabtiit  ov 
Wood  for  fael,  entitlea  the  legatee  to  aell  the  wood  or  to  ramore  and 
ban  it  elsewhere.    Id, 

See  Chabiiibs;  CoRVOBATiom,  1;  Bzbodtobs  afd  ADMDnBTBATOBs;  Pi 

KBBSHIF,  19;  UimiOOBPOBAnD  SOODRIBB. 

WITNESSES. 

1.  BviBBircB  SovoHT  TO  Lat  Foundation  to  Imtbacb  Wmnv  must 

Bblbyant  TO  lasuB.    OcodaUY.  8iaie,996, 
t,  Vbndob  ov  Pebsonal   Pbopbrtt,   TBBOuaH  Whom    Bom   Pi 

Claim  Titlb  thbbbto^  ia  oompetent  witneae  for  pUintiif  in  an  aoliaa 

againat  the  aheriif  for  leising  and  selling  the  ^mgnty  under  an  eieoa- 

tion  againat  the  vendor.    Oraham  r,  McOrear^,  591. 
I.  In  AonoN  bbtwbbn  Husband  and  Won,  bithbb  Pabtt  is  OoMrarsn 

Wfebbsb  against  the  other,  in  general,  under  the  New  Terk  law  of 

1857,  thongh  inadmism'ble  to  prove  the  partioolar  fact  of  non-inter^ 

ocnne.    C^kunberlain  r.  People,  255. 
4.  On  Indioimbnt  ov  Husband  vob  Pbbjubt,  avtbb  Divobob,  Wivb  d 

Compbtbnt  Witness  to  prove  that  ahe  haa  had  no  aeanial  Interoeont 

with  any  other  person.    Id. 

See  Aoenot,  8;  Gbiminal  Law,  12,  16;  Collatebal  Seoubitibs;  Ktidbvo^ 
7;  Neootiable  Inbtbumehts,  8,  21;  SHSBiwi,  2,  8;  Wills,  f^  Id 

WRITS. 
See  Oebtiobabi. 
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